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possession of the suit properties at any 
time either before or after the coming 
into foree of the Act. The properties in 
question no doubt originally belonged to 
the joint family consisting of the husband 
of defendant 1 and his brother Dattatreya 
prior to the death of the husband of de- 
fendant 1. On the death of the husband 
of defendant 1, Dattatreya became entitl- 
ed to the family properties as the sole 
surviving coparcener and defendant 1 be- 
ing widow of a pre-deceased coparcener, 


became entitled to claim mainten- 
ance from out of the joint fa- 
mily properties according to the 


law in force then. What are the nature 
and incidents of her right of mainten- 
ance? The right of maintenance is a per- 
sonal right, which can be enforced against 
the property of the family by the creation 
of a charge on it, but it is not proprietary 
in character. The claim by itself does not 
amount to a charge until it is fixed by a 
Court or by agreement between the widow 
and the holder of the estate. It is liable 
to be defeated by a transfer of the pro- 
perty to a bona fide purchaser for value 
without notice of the widow’s claim of 
maintenance (Section 39 of the Transfer 
of Property Act). The liability of a pro- 
perty for payment of maintenance can 
also be avoided by a transfer to a pur- 
chaser for value even with notice of the 
claim unless the transfer is made with 
the intention of defeating the claim and 
the purchaser has notice of such inten- 
tion. All that a widow can do is that she 
can recover maintenance from out of the 
properties of the family. In exercise of 
that right, she cannot claim possession of 
any portion of the family property as a 
matter of course. But the claim for main- 
tenance is capable of being settled in se- 
veral ways e.g. (1) by the holder of the 
estate agreeing to pay maintenance pe- 
Yiodically, or (2) by the decree of a Court, 
or (3) by an agreement between the 
widow and the holder of the estate by 
payment of a lump sum of money in full 
settlement of the claim for maintenance, 
or (4) by delivery of possession of any 
item of property in lieu of maintenance 
as a result of an agreement or arrange- 
ment. Property referred to as property 
acquired by a female Hindu in Heu of 
maintenance in the Explanation to Sec- 
tion 14 (1) of the Act is the property re- 
ferred to in the last of the modes referred 
to above by which the claim for mainten- 
ance of a widow can be settled. It does 
not include a property against which a 
claim for maintenance can be enforced or 
a property on which, a charge in respect 
of maintenance can be created either by 
a decree or otherwise. The decision in 
Hanmangouda v. Hanmangouda, (1972) 1 


Mys LJ 315 = (AIR 1972 Mys 286), on 
which reliance was placed by Sri K. G. 


Anandibai v. Sonabai (Venkataramiah J.) 


[Prs. 7-10] Mys. 3 


Datar does not take a different view of 
the legal position. In that case the Court 
was dealing with a case in which reliance 
was placed on an agreement or ekrar- 
nama under which certain properties had 
been put in possession of the widow of a 
pre-deceased coparcener in settlement of 
her claim for maintenance in enforcement 
of which she had obtained a decree for 
maintenance of Rs. 50 per annum. That 
decision does not lay down that a mere 
right to claim maintenance would attract 
provisions of Section 14 (1) of the Act. 


Hence, defendant 1 cannot derive any 
assistance from it. 
8. In our opinion, defendant 1 was 


not entitled to claim possession of the 
suit properties either during the lifetime 
of Dattatreya or after his death. But it 
was argued that the fact that the suit was 
one for possession of the properties im- 
plied that she was in possession of them 
in lieu of maintenance. We cannot accede 
to the above submission also. The posses- 
sion of defendant 1, even if it be true, 
after the death of Dattatreya is that of a 
trespasser only, as defendant 1 is not the 
nearest heir of Dattatreya, and she does not 
claim to be in possession of the suit pro- 
perties with the consent of the true own- 
ers. Such possession does not confer 
any right under Section 14 (1) as held by 
the Supreme Court in Dindayal’s case, 
AIR 1970 SC 1019. It may be mentioned 
that there was no evidence in support of 
the case of defendant 1 that she was in 
possession of the suit properties and it is 
admitted that all the suit properties are 
in the possession of the tenants who were 
tenants even during the lifetime of Datta- 
treya. Defendant 1 cannot, therefore, be 
held as being in lawful possession of the 
suit properties. 


9. We, therefore, hold that defen- 
dant 1 has failed to establish that she 
has become the absolute owner of the suit 
properties by virtue of Section 14 (1) of 
the Act. 


10. It was lastly contended by Sri 
K. G. Datar, relying upon the decision of 
the Federal Court in Umayal Achi v» 
Lakshmi Achi, AIR 1945 FC 25, that the 
ease should be remanded to the trial 
Court to enquire into the maintenance 
that should be paid by the holders of the 
suit properties. On going through that de- 
cision, we feel that the decision of the 
Federal Court turned on the peculiar 
facts of that case. In this case, it is open 
to defendant 1-to claim maintenance from 
the holders of the estate in a separate 
suit. Hence there is no need to remand 
the suit to the trial Court again. At this 
stage, it is necessary to notice a plea rais-!, 
ed by the plaintiffs that by virtue of an 
order of regrant of the suit properties 
made after the abolition of watan, even 
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the claim for maintenance is lost. We do 
not want to express any opinion on the 
said question. We leave the said question 
open to be agitated, if and when neces- 
sary. 

11. In the result, this appeal fails 
and it is dismissed. In the circumstances, 
we direct the parties to bear their own 
cost both in this Court and in the Court 
below, 

Appeal dismissed. 





AIR 1974 MYSORE 4 (V 61 C 2) 
GOVINDA BHAT, C. J. AND JAGAN- 
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Vasamma and others, Appellants v. 
S. K. Jayadeviah, Respondent. 


Ex. Second Appeal No. 76 of 1971, 
D/- 17-7-1973. 

Index Note:— (A) Limitation Act 
(1963), Art. 136 — Starting point of twelve 
years’ period — Date of default in mak- 
ing payment where the decree or any sub- 
sequent order directs any payment of 
money. (X-Ref:— Civil P. C. (1908), O. £0, 
È. 11 (2)). 

Brief Note:— (A) Thus, where the 
Court, in exercise of its power undar 
Order 20, Rule 11 (2), Civil P. C., record- 
ed agreement of parties in regard to pay- 
ment of decretal amount in instalments, 
the first instalment being payable on 
22-11-1962 and the J. D. committed d2- 
fault in its payment, E. P. filed on 19-12- 
1969 was held in time though the date of 
original decree was 2-11-1957. AIR 1958 
SC 1087, Referred. (Para 3) 
Cases Referred: Chronological Paras 


AIR 1968 SC 1087 = (1968) 2 SCR 
870, Motilal Banker v. Maharaj- 
kumar Mahamood Hassan Khan 3 

S. Shivaswamy, for Appellants; T. R. 
Subbanna for C. S. Shanthamallappa, for 
Respondent. 

JUDGMENT :— This Second Appeal 
has been referred to a Division Bench 
by Venkataramiah, J, 

2. Briefly stated, the facts leading 
to the appeal are these: 


Appellants are the decree-holders. 
They obtained a decree in O. S. No. 44 
of 1957 on the file of the Court 
of the Munsiff, Davangere. It was 
on 2-11-1957. The decree was transferr2d 
to the Court of the Munsiff, Tumkur for 
execution. On 17-8-1962 parties having 
entered into an agreement regarding tne 
execution of the decree, reported the met- 
ter to the Court and the Court passed tne 
following order: 

“Judgment-debtor says that he with- 
draws his objections. It is reported that 


JQ/KQ/E205/73/VSS . 


Vasamma v. S. K. Jayadeviah 


'A.LR. 


the parties have come to an agreement 
that judgment-debtor should pay at the 
rate of Rs. 65 per quarter. Failure to pay 
any two instalments making the entire 
amount then due payable at once and 
that the 1st instalment to be paid by 
22-11-1962. I order payment by the judg- 
ment-debtor according to the above terms, 


Sd/- €. S. N. 
Munsiff.” 


Nothing appears to have been paid pur- 
suant to the said order, by the judgment- 
debtor. The decree-holders, therefore, fil- 
ed an execution petition on 19-12-1969. In 
execution petition No. 747 of 1969, the 
judgment-debtor raised an objection that 
the application for execution was barred 
by time since it was filed beyond the 
period of 12 years from the date of the 
decree. The decree-holders contended that 
the limitation should be computed not 
from the date of the decree but from the 
date of the subsequent order, that is, from 
17-8-1962. The executing Court overruled 
the contention of the judgment-debtor 
and held that the application for execu- 
tion was in time. On appeal, the order of 
the executing Court was reversed by the 
Civil Judge, Tumkur. Hence this Execu- 
tion Second Appeal. 

3. To appreciate the contention, it 
is necessary to set out Art. 136 of the Li- 
mitation Act, 1963. Art. 136 provides: 


“Description of application— For the 
execution of any decree (other than a de- 
cree granting a mandatory injunction) or 
order of any Civil Court. 

Period of Limitation Twelve years, 


Time from which period begins to run 
—-where the decree or order becomes 
enforceable or where the decree or any 
subsequent order directs any payment of 
money or the delivery of any property to 
be made at a certain date or at recurring 
periods, when default in making the pay- 
ment or delivery in respect of which exe- 
cution is sought, takes place: 


Provided that an application for the 
enforcement or execution of a decree 
granting a perpetual injunction shall not 
be subject to any period of limitation.” 


Under the order dated 17-8-1962 the 
judgment-debtor was required to pay the 
first instalment by 22-11-1962. He having 
not paid the same, the default in making 
the payment occurred on that day. Under 
Art. 136, the starting point of limitation 
for computing the period of twelve years’ 
limitation is from the date of the default]. 
in making the payment where the decree 
or any subsequent order directs any pay- 
ment of money. In the instant case the 
subsequent order was the order date 
17-8-1962. There cannot be any dispute 
on this question because the Court re- 
corded the agreement in regard to the 
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payment of the decretal amount and the 
Court has got power to make such order 
regarding the payment of the decretai 
amount under sub-rule (2) of Rule 11 of 
{Order 20, C. P. C. This is clear from the 
decision of the Supreme Court in Moti 
Lal Banker v. Maharaj Kumar Mahamood 
Hassan Khan, AIR 1968 SC 1087. Bacha- 
wat, J. speaking for the Court observed 
at page 1089 thus: 


“Order 20, Rule 3 should be read with 
Or. 20, R. 11 which shows that after pass~ 
ing of the decree the Court may order 
that payment of the amount decreed shall 
be postponed or shall be made by instal- 
ments on such terms as to payment of 
interest as it thinks fit. The two provi- 
sions read together show that a direc- 
tion for postponement of payment of the 
decretal amount upon the term that the 
judgment-debtor should pay a reasonable 
rate of interest is not an alteration of or 
addition to the decree.” 

In view of the clear statement of the 
law it may be held that the Execution 
Petition filed on 19-12-1969 was in time 
and the view taken by the lower appellate 
Court was clearly erroneous. 


4, In the result, we allow this ap- 
peal, reverse the decision of lower ap- 
pellate Court and restore that of the exe- 
cuting Court. The appellants are entitled 
to their costs in this Court and the Courts 
below, 

Appeal allowed. 


AIR 1974 MYSORE 5 (V 61 C 3) 
G. K. GOVINDA BHAT, C. J. AND 
M. K. SRINIVASA IYENGAR, J. 


The Special Land Acquisition Officer, 
H. D. P. Ghataprabha, Appellant v. Shiva- 
putra Appayya Patil and another, Res- 
pondents. 

Mise. First Appeals Nos. 537, 538 and 
545 of 1970, D/- 16-8-1973. 


Index Note:— (A) Land Acquisition 
Act (1894), Ss. 9 (1) & (3), 18 and 25 (2) — 
Notice served on occupier under S. $ (3) 
— His failure to file claim — Award by 
Land Acquisition Officer — Reference 
under S. 18 to enhance compensation — 
Bar of S. 25 (2) — Applicability. (X-Ref:— 
Evidence Act (1872), Ss. 101-104). 


Brief Note:—(A) In a reference under 
Section 18 to enhance the compensation 
awarded by the Land Acquisition Officer 
on claimant’s failure to file claim in spite 
of the notice under Section 9 (3), if the 
_Land Acquisition Officer contends that 
the claim for enhancement of compensa- 
tion was barred under Section 25 (2) the 
burden is upon him to show that the pre- 


A A m, 
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Spcl. L. A. O., Ghataprabha v. Shivaputra (Bhat C. J.) 


[Prs. 1-2] 


requisite conditions for such bar have 
been satisfied. Section 9 (3) requires the 
notice to be served at least 15 days be- 
fore the person interested has to file his 
statement of claim. Where tkrere was no 
material on record to show that the notice 
which was served on the claimant fixed 
the date 15 days after the service of 
notice, the Land Acquisition Officer could 
not be said to have proved the necessary 
facts to attract the bar of Section 25 (8), 

(Para 4) 
Cases Refcrred: Chronological Paras 


(1973) M. F. A. Nos. 341, 342 and 344 
of 1973, D/- 25-7-1973 (Mys.), 3 


N. Venkatachala, 2nd Addl. Govt. 
Advocate, for Appellant (in ali three Ap- 
peals); R. B. Guttal, for Respondent; Nos. 
1 and 3 in M. F. A. No. 537 of 1970; A. V. 
Albal, for Respondent No. 2 in M. F. A. 
No. 537 of 1970 and Respondents in M. F. 
A. Nos. 538 and 545 of 1970. 


G. K. GOVINDA BHAT, C. J. :— 
These are three appeals by the Special 
Land Acquisition Officer. Ghataprabha 
Project, against the Award and decree of 
the Court of the Second Additional Civil 
Judge, Belgaum made in L. A. C. Nos, 
138/69, 134/69 and 253/69 respectively, 
M. F. A. No. 537 of 1970 and M. F. A. No. 
538 of 1970 are against the common judg- 
ment rendered in L. A. C. Nos. 138 and 
134 of 1969. The lands acquired in L. A. C. 
Nos. 138 and 134 of 1969 are dry lands 
and the lands acquired in L. A. C. No. 253 
of 1969 are garden lands where sugar- 
cane crop was grown. The lands in ques- 
tion were acquired pursuant to prelirai- 
nary notifications issued in the months of 
March and May 1963. The land acquisi- 
tion Officer by his Award awarded com- 
pensation at the rate of Rs. 700/- an acre 
in L. A. C. No. 188 of 1969 and at the 
rate of Rs. 600/- an acre in L. A. C. No. 
134 of 1969 in respect of dry lands. In 
L. A. C. No. 253 of 1969, the Land Acqui- 
sition Officer awarded compensation vary- 
ing between Rs. 1,000/- and Rs. 2,500/- an 
acre, 

2. Notice under Section 9 (1) of 
the Land Acquisition Act, 1894 was pub- 
lished in the Mysore Gazette dated 22-9- 
1964 in the cases arising in L.A C Nos. 
138 and 134 of 1969. Similar notification 
in respect of the case arising in L. A C. 
No. 253 of 1969 was published on 19-10- 
1964. It is admitted on behalf of the claim- 
ants that notices under sub-section (3) of 
Section 9 of the Act were also served on 
the occupants of the lands. But the claim- 
ants did not prefer any claim statements 
in response to the said notices as required 
by sub-sections (2) and (3) of Section 9 
of the Act. After the Awards were made 
by the Land Acquisition Officer, the claim- 
ants sought reference to the Court for en- 
hancement of compensation under. Sec- 


Mys. 9 
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tion 18 of the Act and on the said refer- 
ences the court below determined the 
compensation in respect of the dry lands 
at Rs. 3,000/- an acre and in respect of 
the sugarcane growing garden land at 
Rs. 4,000/- an acre. Aggrieved by the said 
Awards, the Special Land Acquisition 
Officer has preferred the above appeals. 


3. The common question of law 
that has been raised by the learned High 
Court Government Advocate Sri Venkata- 
chala in all these appeals was that the 
court below had no jurisdiction to award 
compensation in excess of what was 
awarded by the Land Acquisition Officer 
in the absence of claim statements ʻñled 
by the claimants in response to the noti- 
ces issued under Section 9 of the Act and 
such claim for enhanced compensation is 
barred by sub-section (2) of Section 25 of 
the Act, Sri A. V. Albal, learned counsel 
appearing for some of the claimants who 
are respondents in the appeals, relying on 
the decision of this Court dated 25-7-1973 
rendered in M. F. A. Nos. 341, 342 and 
344 of 1973 (Mys.) submitted that in iden- 
tical circumstances, the Court had fcund 
sufficient reason for not making caim 
statements and the objection raised by 
the Special Land Acquisition Officer had 
been overruled. The learned High Court 
Government Advocate sought to distin- 
fuish the above decision of this Court 
from the facts of these appeals. In our 
opinion, for the reasons which we pre- 
sently state, it is unnecessary to go into 
the said decision as there is no material 
on record to show that the conditions at- 
tracting the bar of sub-section (2) of Sec- 
tion 25 of the Act have been satisfied. 


4, When at the instance of the 
claimants who refused to accept the 
Award of the Land Acquisition Offic2r a 
reference is made to the Court under Sec- 
tion 18 of the Act and the Special Land 
Acquisition Officer contends that the 
claim for enhancement of compensetion 
is barred by virtue of sub-section (2) of 
Section 25 of the Act, the burden is on 
the Land Acquisition Officer to show that 
the pre-requisite conditions which barred 
the claim for enhancement of compensa- 
tion have been satisfied in the cases. Sub- 
section (3) of Section 9, inter alia states 
that such notice which is required to be 
served on the occupier of the land shall 
be served at least 15 days before the date 
on which the persons concerned have to 
appear and state their respective interest 
before the Deputy Commissioner. Sub- 
section (2) of Section 9 also provides that 
the date for appearance before the De- 
puty Commissioner and making a claim 
statement shall not be earlier than 15 
days after the date of the publication of 
the notice under sub-section (1) of 


Section 9 of the Act, In the instant tase, 


A. IR. 


ail that we have on record is the fact 
that notices under Section 9 have been 
served on the claimants.. The notices 
served on the claimants have not been 
produced or caused to be produced. If» 
the Special Land Acquisition Officer by 
his pleadings has raised the contention 
that the claim for enhancement of com- 
pensation is barred by reason of sub-sec- 
tion (2) of Section 9 read with Section 25 
of the Act, then it was for the claimants 
to produce the notices served on them 
under Section 9 to show that the condi- 
tions laid down under the said Section 
have not been satisfied by the said 
notice. In the absence of pleadings on 
the part of the Land Acquisition Officer 
there was no duty on the claimants to 
have produced the notices served on 
them. Even assuming, without deciding. 
that even in the absence of pleadings if 
the notices had been put on record, the 
matter could have been looked into, there 
is no material before us to show  thati ` 
the notices under Section 9 served on the 
claimants fixed the date 15 days after 
the service of the notices to appear and 
state their respective interests before the 
Deputy Commissioner. In these circum- 
stances, the Special Land Acquisition 
Officer has not proved the necessary 
facts to attract the bar of sub-section (2) 
of Section 25 of the Act. Therefore, the 
main contention urged by the learned 
nee Court Government Advocate is re- 
jected. 


5. The learned High Court Gov- 
ernment Advocate next challenged the 
correctness of the amount of compensa- 
tion awarded by the Court below. No 
evidence of transactions relating to sale 
of lands in the villages during the rele- 
vant period has been produced by either 
side. The lower Court has relied on the 
evidence regarding the yield from the. 
lands in question. It has expressed the - 
opinion that the evidence of the claimants 
regarding the yield is exaggerated. How- 
ever, taking all circumstances of the 
case, the Court below has fixed the aver- 
age net income after making allowance 
for cultivation expenses at Rs. 155/- an 
acre. Capitalising the same by multiple 
of 20, the market value has been fixed 
at Rs. 3,000/- an acre in respect of dry 
lands. In respect of sugarcane growing 
lands, the compensation has been fixed 
at Rs. 4,000/- an acre which is just and 
fair. We see, therefore, no reason cail- 
ing for interference with the Awards 
made by the Court below. 


6. In the result, for the reasons 
stated above, the above appeals fail and 
are dismissed with costs. 

Appeals dismissed. 
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AIR 1974 MYSORE 7 (V 61 C 4) 
E. S. VENKATARAMIAH, J. 
Abdul Razack Sab, Petitioner v. H. K. 


¿Gopal Setty, Respondent. 


- SCWR 341, 


4 


Civil Revn. Petn. No. 1711 of 1972, 
D/- 17-4-1973, against order of Dist. J., 
Chitradurga, D/- 17-3-1972. 

Index Note:— (A) Registration Act 
(1908), Section 49 — Non-registration of 
registrable documents — Admissibility 
of the documents for collateral purposes 
—- (X-Ref :— Evidence Act, Section 91). 


Brief Note:— (A) Whether a lease 
deed executed for a period exceeding 
one year but not registered, can be re- 
lied upon for proving possession of a 
person as tenant? Yes. 


The proof of possession as tenant be- 
ing collateral, the lease deed is admis- 
sible and can be relied upon as evidence 
for that purpose, though not for proving 
the transaction of lease itself. (1969) 1 
Followed. (Paras 3, 4) 


Cases Referred: Chronological Paras 


(1969) 1 SCWR 341 = 1969 SCD 
1158, Rana Vidya Bhushan Singh 
v. Shri Rati Ram 


V. Tarakaram for R. Chandrasekha- 
ran, for Petitioner; B. V. Krishnaswamy 
Rao, for Respondent. 


ORDER :— The petitioner claiming 
to be the landlord of the premises in 
question instituted a petition under 
clauses (a), (h), G) and (i) of the proviso 
to sub-section {1) of Section 21 of the 
Mysore Rent Control Act for eviction of 
the respondent. The property original- 
ly belonged to the respondent, Gopal 
Setty. He executed a deed of gift in 
favour of his nephew H. K. Devendra 
Setty, who was impleaded as respon- 
dent 2 before the Munsiff in respect of 
the premises in question and took it back 
on lease on the same day from the donee. 
The said H. K. Devendra Setty later on 
sold the premises in favour of the peti- 
tioner under a registered sale deed dated 
25-2-1960. Thereafter the petitioner in~ 
stituted the above mentioned petition for 
eviction in H. R. C. No. 6 of 1968 on the 
file of the Principal Munsiff, Chitradurga. 
The respondent denied that he was a 
tenant in the course of his statement of 
objections. He raised some other pleas 
also. But it is unnecessary to refer to 
them for the purpose of disposal of the 
revision petition. 

2. The learned Munsiff took up for 
consideration the question whether the 
respondent was a tenant or not as a pre- 
liminary issue since the finding on the 
said issue had a bearing on his jurisdic- 
tion to try the petition. In the course 
of the evidence recorded by the learned 
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Munsiff on the above question, the peti- 
tioner produced an unregistered lease 
deed said to have been executed by the 
respondent on 24-1-1954 in favour of 
H. K. Devendra Setty, the vendor of the 
petitioner. It is not disputed that the 
said document was one which was com- 
pulsorily registerable under Section 17 
of the Registration Act. The learned 
Munsiff was of the opinion that the said 
document was not admissible in evidence 
for any purpose whatsoever and there- 
fore refused to admit it in evidence. On 
the oral evidence that was adduced, he 
came to the conclusion that the peti- 
tioner had not established that the res- 
pondent was a tenant. He accordingly 
dismissed the petition holding that ha 
had no jurisdiction to try the same under 
the Mysore Rent Control Act. Aggrieved 
by the order of the learned Munsiff, the 
petitioner filed an -appeal before the 
Court of the District Judge, Chitradurga. 
The learned District Judge dismissed the 
appeal. Hence this petition. 


3. Sri V. Tarakaram, learned 
counsel for the petitioner, argued that 
the Courts below were in error in not 
taking into consideration that unregister- 
ed lease deed said to have been executed 
by the respondent in erder to decide the 
question whether the respondent was a 
tenant or not. In support of the above 


- submission, Shri Tarakaram relied upon 


a judgment of the Supreme Court in Rana 
Vidya Bhushan Singh v. Shri Rati Ram, 
(1969) 1 SCWR 341. The facts of that 
case are briefly these: 


The plaintiffs instituted a suit for 
ejectment of the defendant on the ground 
that the defendant was a trespasser. The 
defendant contended that he was a tenant 
of the land which was the subject- 
matter of the suit under a lease for 15 
years granted by the mother of the 
plaintiffs during their minority. He also 
pleaded that the suit was not maintain- 
able in the Civil Court in view of Sec- 
tion 111 of the Himachat Pradesh Aboli- 
tion of Big Landed Estates and Land Re- 
forms Act, 1953 which precluded the in- 
stitution of a suit in a Civil Court for 
ejectment against a tenant. In support 
of his case, the defendant produced be- 
fore the Court, an unregistered lease 
deed executed by the mother of the plain- 
tiffs granting a lease for 15 years in fav- 
our of the defendant. The trial Court 
relying upon the said document, upheld 
the contention of the defendant and 
directed the return of the plaint for pre- 
sentation to proper Court. In appeal, 
the District Court agreed with the deci- 
sion of the trial Court, but it modified the 
order of the trial Court by ordering the 
dismissal of the suit. The Judicial Com- 
missioner to whom the second appeal lay 


set aside the decision of the District 
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Court and restored the decision of the 
trial Court. The plaintiffs filed an appeal 
before the Supreme Court against the 
judgment and decree of the Jucicial 
Commissioner. The contention of the 
plaintiffs before the Supreme Court was 
that the unregistered lease deed relied 
‘on by the defendant was not admissible 
in evidence in view of the provisions of 
Section 49 of the Registration Act. 
Dealing with the above contention, the 
Supreme Court observed as follows :— 


“The agreement was unregistered. 
It could not create in favour of the de- 
fendant the right of a tenant for a period 
of fifteen years. The agreement was on 
that account inadmissible in evidence to 
support that claim. But in support of 
the plea that his possession was that of a 
tenant the defendant was entitled to rely 
upon the recitals contained in that agree- 
ment of lease ... ... A document 
required by law to be ‘registered, if un- 
registered, is inadmissible as evidence of 
a transaction affecting immovable pro- 
perty, but it may be admitted as evidance 
of collateral facts, or for any collateral 
purpose,. that is for any purpose other 
than that of creating, declaring, assign- 
ing, limiting or extinguishing a right to 
immovable property.” 


4. In the instant case, the docu- 
ment relied on by the plaintiff purports 
to create a lease for a period of 4 years. 
It is no doubt true that it cannot be relied 
upon by either party to establish the 
lease for a period of 4 years. But as ob- 
served by the Supreme Court in the 
above’ decision, it can be relied upon to 
prove that the respondent is a terant. 
Both the Courts below were, therefore, 
wrong in excluding the document from 
consideration. Since the case has been 
disposed of merely on the oral evidence 
that was led by the parties on the ques- 
tion whether the respondent was a tenant 
or not and the Courts below have not 
taken into account the unregistered lease 
deed produced by the petitioner bežore 
the trial Court, the proper order to be 
passed in this case is to set aside the 
findings of the Courts below on the ques- 
tion whether the respondent is a tenant 
or not and to remand the case to the 
trial Court to decide the said queszion 
agein in the light of the contents of the 
‘unregistered lease deed-relied upon by 
the petitioner: It is accordingly order- 
. ed. No costs. 


5. The trial Court will proceec to 
dispose: of the case expeditiously. 


Order accordingly. 
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AIR 1974 MYSORE 8 (V 61 C 5) 
C. HONNIAH AND M. S. NESARGI, JJ, 


Nagavva, Appellant v. Parvathavva, _ 


y 
Mise. First Appeal No. 142 of 1970, 


Respondent. 


D/- 10-4-1973, against judgment and de= 
cree of Civil J., Belgaum, D/- 13-3-1970. 


Index Note :—— (A) Hindu Marriage 
Act (1955), Section 11 — Death of one of 
spouses — Surviving spouse can file a 
petition and obtain a decree of nullity of 
marriage. 


Brief Note:-— (A) A decree of nul- 
lity of marriage can be asked for by one 
of the spouses to the marriage provided 
such a marriage is hit by any of the 


- clauses (i), (iv) or (v) of Section 5. It is 


not necessary that both the parties to the 
marriage should be alive at the time of 
the institution of the petition under Sec~ 


tion 11. AIR 1964 Mad 118, Explained. 
(Para 4) 
Cases Referred: Chronological Paras 


AIR 1964 Mad 118 = (1964) 1 Mad 
LJ 228, Thulasi Ammal v. Gowri 
Ammal 

AIR 1962 Mad 510 = 75 Mad LW 


559, Gowri Ammal v. Thulasi 
Ammal 3,4,5 
R. M. Patil, for Appellant; K. I, 


Bhatta, for Respondent. 


NESARGI, J.:— The appellant Nag- 
gavva, who was petitioner in Matrimonial 
Case No. 45 of 1968 on the file of the 
Civil Judge Belgaum, has, in this appeal, 
challenged the judgment passed by the 
learned Civil Judge in the said case hold 
ing that her petition filed under Sec. 11 
read with Section 5 (i) of the Hindu Mar- 
riage Act, 1955 (hereinafter referred to 
as the ‘Act’) is not maintainable. 


2. The appellant averred in her 
petition that she married one Madivalappa 
in the year 1965 in Mudhol, Bijapur Dis- 
trict. At that time the respondent Parva- 
thavva alias Gowravva was alive. She 
is the first wife of Madivalappa. In view 
of these facts according to the appellant, 
clause (i) of Section 5 of the Act was vio~ 
lated and therefore her marriage with 
Madivalappa was void. She further 
stated in her petition that the said 
Madivalappa died on 24-7-1967. She 


‘prayed for a decree of nullity that her 
‘marriage with Madivalappa was null and 


void. This petition was presented by her 
on 30-8-1968. 


3. The respondent Parvathavva 
alias Gowravva was made a party res- 
pondent to the said petition under Sec- 
tion 11. She got filed I. A. No. 1 in that 
petition stating that the petition was not 
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roaintainable as it was instituted long 
after the death of Madivalappa. The de- 
cision in Gowri Ammal v. Thulasi Ammal, 
AIR 1962 Mad 510 was relied upon in 
support of this contention. The learned 
Civil Judge, though the said decision was 
disapproved in Letters Patent Appeal 
filed against that judgment, as reported 
in (1964) 1 Mad LJ 228 = (AIR 1964 Mad 
118) preferred to follow the reasoning in 
AIR 1962 Mad 510 and concluded that the 
petition was not maintainable. It is this 
Tr that is challenged in this ap- 
pea 


A. Sri R. M. Patil, the learned 
counsel appearing on behalf of the ap- 
pellant, urged that the learned Civil 
Judge was not right in accepting the 
reasoning found in the decision in AIR 
1962 Mad 510 and ignoring the fact that 
a Bench of the Madras High Court had, 
in an appeal, disapproved of that deci- 
sion. He further urged that nowhere in 
Section 11 of the Act it is found that both 
the spouses to a marriage should he 
alive at the time of presentation of a peti- 
tion under the said provision. He strong- 
ly contended that Section 11 deals with 
the marriage status of a spouse and not 
with anything else and therefore one of 
the spouses, interested in getting her or 
his status decided, could file a petition 
under Section 11 seeking a decree of 
nullity of the marriage on the ground 
that it was void by virtue of either of 
the clauses (i), (iv) or (v) of Section 5 of 
the Act. 


Mr. K. I. Bhatta, the learned counsel 
appearing on behalf of the respondent, 
argued that a reference to Section 20 of 
the Act would make it abundantly clear 
as to what should be the contents of the 
petition. It should state certain parti- 
culars, as the nature of the case would 
permit, and one of those particulars is that 
there is no collusion between the petitioner 
and the other party to the marriage. He 
expanded this argument and urged that 
if such a statement has to be made under 
the provisions of this Act both the spouses 
will have to be necessarily alive, if not a 
statement to the effect that there was no 
collusion between the petitioner and the 
other party to the marriage cannot be 
contemplated to be made as laid down by 
S. 20 (1) of the Act. Sri K. J. Bhatta fur- 
ther urged that in case the legislature in 
its wisdom had thought it fit that a peti- 
tion under Sec. 11 could be filed even if 
one of the spouses were not to be alive, 
it would have clearly provided in that 
manner and therefore the reasoning put 
forward by Ramakrishnan, J. in AIR 1962 


Mad 510 at p. 511 would aptly apply. 


A reading of Section 11 of the Act 


makes it clear that such a decree of nul- 


lity can be asked for by one of the 
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spouses to the marriage provided such a 
marriage is hit by any of the clauses (i), 
(iv) or (v) of Section 5 of the Act. it 
nowhere lays down that both ‘he parties 
to the marriage should be alive at the 
time of the institution of the petition 
under Section 11 of the Act. All that it 
has specifically made clear is that a peti- 
tion under Section li has to be instituted 
by one of the spouses only and none else.’ 
The contention of Sri K. I. Bhatta that 
in view of Section 26 of the Act it has tc 
be inferred that both the spouses to z 
petition under Seetion 11 should be alive 
at the time of institution of such a peti. 
tion has, in our opinicn, no forca bec use, 
the facts that are required to be stated 
in a petition as required under Sec. 20 
can as well be stated even in cases where 
one of the spouses is dead. It is nc doubt 
true that in such a case where one of the 
spouses is dead, it cannot be stated as 2 
fact that there is no collusion between 
the parties to the marriage but such a 
statement of fact cannot be called Zor, 
because the other party would not be 
alive at all. When the other party is 
not alive then, the question of collusion 
does not at all arise as the nature of the 
case would not permit statemen’s of such 
a fact being made. 


5. Section 16 of the Act lays down 
that 

“Where a decree of nullity is grant- 
ed in respect of any marriage under Sec- 
tion 11 or Section 12, any child begotten 
or conceived before the decree is made 
who would have been the legitimate child 
of the parties to the marriage if it had 
been dissolved instead of having been 
declared null and void or annulled by a 
decree of nullity shall b2 deemed to be 
their legitimate child notwithstanding 
the decree of nullity .. 
Consequences of decrees passed ‘by virtue 
of Sections I1 and 12 of the Act are not 
laid down in both the sections. The ef- 
fect of the decrees passed under Sections 
11 and 12 of the Act is found in Sec. 16 
of the Act. It is therefore clear that Sec- 
tions 11 and 12 of the Act have been in- 
corporated in order to confer certain 
benefits on children born out of such 
wedlocks which are hit by the provisions 
of Section 5 (i) ef the Act. The legisla- 
ture in its wisdom has thought it fit to 
confer the benefit of legitimacy on such 
children, who otherwise would be illegi- 
timate because the marriages out of which 
they are born being void. The only res- 
triction placed by the legislature is in 
insisting that such a decree should be 
secured only by one cf the parties to the 
marriage and by nobody eise. It ir be- 
cause of this reasoning that the legisla~ 
ture has provided in Section 16 of the 
Act thet a decree of nullity granted in 
respec: of sny marriage only under Sec- 
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tion 11 or Section i2 of the Acl would 
secure such a benefit to such children 
born out of such wedlocks. If the con- 
tention of Sri K. I. Bhatta is taken to its 
logical end, it would lead to an anomalous 
inference rendering Section 16 illusory. 


On reading of Section 16, it is plain 
that even the children conceived before 
the granting of the decree under Sec- 
tion 11 or Section 12 of the Act would 
become legitimate. If one of the spouses 
is dead either at the time of the pre- 
sentation of the petition under Section 11 
or during the pendency of the petition 
under Section 11, then if the contention 
of Sri K. I. Bhatta is accepted — the 
benefit that is sought to be given to the 
children born out of such wedlock would 
not be available to those children. That 
is why we say that Section 16 would be 
rendered illusory. That would not be 
the proper way of interpreting the provi- 
sions in a statute. In (1964) 1 Mad LJ 
228 = (AIR 1964 Mad 118) the Bench of 
the Madras High Court has clearly dis- 
approved the decision of Ramakrish- 
nan, J. in AIR 1962 Mad 510. Their Lord- 
ships have held that the point whether a 
petition under Section 11 could be in- 
stituted by the wife after the death of 
her husband did not at all arise in the 
said proceedings and therefore Rama- 
krishnan, J. was not called upon to de- 
cide that question. Further on, their 
Lordships observed that the proposition 
that such a petition would not be main- 


tainable after the death of a husband 
does not find support from any of the 
provisions of the Act. Even after ex- 


pressing in this manner, their Lordships 
have made it explicit that as the point 
did not arise for consideration, they had 
reserved their final opinion on the point. 
Even though their Lordships did not ex- 
‘press their final opinion in the said deci- 
sion, we are respectfully in agreement 
with the reasoning propounded by their 
Lordships in the said decision. 


é. In view of the foregoing rea- 
sons, we allow this appeal and set aside 
the order passed by the learned Civil 
Judge, Belgaum in Matrimonial Case No. 
45/48. We direct that the records be re- 
mitzed to the Court of the Civil Judge, 
Belgaum for disposal of the case accord- 
ing to law. No costs in the circum- 
stances of the case. 

Appeal allowed. 
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A.I. R. 


AIR 1974 MYSORE 10 (V 61 C 6) 
SADANANDASWAMY AND JAGAN- 
NATHA SHETTY, JJ. 


G. D. Navarekar, Petitioner v. Mysore 
Revenue Appellate Tribunal and others, 
Respondents. 

W. P. 1774 of 1970, D/- 6-3-1973. 

Index Note :— (A) Mysore Land Re- 
venue Act (12 of 1964), Section 176 (3) — 
Setting aside of sale under — Conditions 
to be satisfied. 

Brief Note:— (AY An application to 
set aside the sale under Section 176 (3) 
with the required deposit must be filed 
within ninety days from the date of the 
sale. Mere depositing the amount with- 
in the period is not enough. If the ap- 
plication is filed after the period, the ap- 
plicant has no right to have the sale set 
aside and is not entitled to a hearing be- 
fore his application ex facie barred by 
time is rejected. {Paras 7 and 8) 


Index Note :—— (B) Mysore Land Re- 
venue Act (12 of 1964), Section 177, Pro- 
viso — Power under, to set aside sale — 
When can be exercised. 


Brief Note: (B) The suo motu 
power to set aside the sale vested in the 
Deputy Commissioner by the proviso is 
to be exercised in the interest of justice 
and subject to such conditions as the au- 
thority may deem proper. It does not 
confer a right on the applicant to ask the 
authority to invoke that power. 

(Para 9) 


K. S5. Savanur, for Petitioner; K. I. 
Bhatta, for Respondent. 


ORDER :— This is a petition under 
Article 227 directed against the appellate 
order of the Mysore Revenue Appellate 
Tribunal in Appeal 110/70, affirming the 
confirmation of a revenue sale made by 
the Assistant Commissioner, Karwar. 


2. K. D. Nagarker, respondent 5 
was the owner of agricultural land bear- 
ing Block No. 101 measuring 3 acres 39 
guntas situate at Sambrani village, Hali- 
yal Taluk. He was found due in payment 
of Tagai loans in a sum of Rs. 2,025, for 
the recovery of which his land was 
brought to sale and the sale was held on 
25-10-1966. N. T. Bhagavathker, respon- 
dent 3 was the auction purchaser, 


3. G. D. Navarekar, the petitioner 
before us claiming to be the person inte- 
rested in the land deposited the arrears 
due from K. D. Nagarkar on 28-1-1967 at 
the Taluk Treasury, Haliyal and made an 
application purporting to be under Sec- 
tion 176 of the Mysore Land Revenue Act, 
1964 (shortly called ‘the Act’} before the 
Assistant Commissioner at Karwar. The 
said application was made on 24-1-1967. 
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Å, By the facts above stated, it is 
seen that the deposit was made orn the 
90th day from the date of the sale, and 
the application to set aside the sale was 
made on the 91st day. The Assistant Com- 
missioner without hearing the petitioner 
rejected his application on the ground 
that the deposit made was beyond the 
period provided by Section 176 of the 
Act. The appeal against the said order 
preferred by the petitioner was dismissed 
by the Mysore Revenue Appellate Tribu- 
nal holding that the application and the 
deposit both were barred by time. The 
Tribunal further held that the petitioner 
cannot be stated to be a person holding 
an interest in the land within the mean- 
ing of sub-section (1) of Section 176. 


5; The said orders are challenged 
by the petitioner in this petition under 
Article 227. 

6. Section 176 of the Act pro- 
vides: 
*(1) Where immovable property has 
been sold under this Chapter, the defaul- 
ter, or any person owning such property 
or holding an interest therein may at any 
time within ninety days of the date of 
sale apply in the prescribed manner to 
the Deputy Commissioner to have the sale 
set aside; 

(a) On the ground of some material 
irregularity or mistake or fraud resulting 
in loss or injury to him, or, 

(b) On his depositing in the Deputy 
Commissioner’s Office the amount of the 
arrears specified in the proclamation of 
sale, the cost of the sale and for payment 
to the purchaser, a sum equal to five per 
centum of the purchase money. 

(2) On an application made under 
clause (a) of sub-section (1), the Deputy 
Commissioner shall, if he is satisfied after 
a summary enquiry that there has been 
some material irregularity, mistake or 
fraud in publishing or conducting the 
aati set aside the sale and direct a fresh 
sale; 


Provided that no sale shall be set 
aside on the ground of any irregularity 
or mistake, unless it is proved that the 
applicant has sustained loss or injury as 
a result of such irregularity or mistake. 


(3) On an application with the re- 
quired deposit being made under clause 
(b) of sub-section (1) within the period 
specified therein, the Deputy Commis- 
sioner shall make an order setting aside 
the sale: 


Provided that if more persons than 
one have made deposits and applied under 
this section, the application of the first 
depositor or in case all the depositors 
agree to the application of any other de- 
positor being accepted, the application of 
such depositor shall be accepted.” 
Section 177 provides: 
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“Confirmation of sale— If, on the ex- 
piration of ninety days from the date of 


sale of any immoveable property, no ap- 


plication has been made for setting aside 
the sale or if any such application has 
been made and rejected, the Deputy 
Commissioner shall make an ordes con- 
firming the sale: 


Provided that for reascns ts be re- 
corded, the Deputy Commissicner may 
set aside the sale subject tc such condi- 
tions as he may deem proper, notwith- 
standing that no application therefor: has 
been made, or on grounds other than 
those alleged in any application which 
has been made and rejected” 


Orn The petitioner in his applica- 
tion has stated that he has an agreement 
in his favour for the purchase of the 
land in question and the sale therefore 
should be set aside. On these averments, 
we may assume thai he is a person ‘hold- 
ing an interest’ in the land, within the 
meaning of its expression under sub-sec- 
tion (1) of Section 176. But he has io 
satisfy the other requirements. It was 
not his case that the sale was vitiated by 
material irregularity, mistake or fraud ir 
publishing or conducting it. His case was 
that the sale should be set aside because 
he has deposited the entire arrears speci- 
fied in the proclamation of sale. For that, 
he must have filed his application to set 
aside the sale with the required deposit 
within 90 days of the date of the sale 


Sri Savanur for the petitioner con- 
tended that the petitioner made the depo- 
Sit within the period and that was suffix 
cient for the Assistant Commissioner ‘ca 
set aside the sale under sub-section (3) of 
Section 176. We may agree with counse! 
that the deposit was within the pericd 
provided by law, but that by itself does 
not confer jurisdiction on the authority 
to set aside the sale under sub-section (33 
of Section 176. in order to attract the said 
sub-section, there should be an applica- 
tion for the purpose, at any tims, within 
90 days of the date of sale. Mere depc- 
siting the amount without an application 
is not sufficient. In the instant case, as 
the application was not made within the 
period of ninety days from the date of 
sale, the petitioner has no right to have 
the sale set aside, under sub-section (3) 
of Section 176. 


8. The Assistant Commissioner did 
not hear the petitioner before he rejected 
his application. In our view, the peti- 
tioner was not entitled to a hearing when 
T application was ex facie barred by 
ime. 


9, Lastly it was contended that if 
the Assistant Commissioner had heard the 
petitioner, he would have got an oppor- 
tunity to request the Assistant Commis- 
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sioner to exercise his suo motu power 
vested in him by the proviso to Sec. 177 
of the Act. Suffice it to state that that 
power is to be exercised in the interest of 
justice and subject to such conditions as 
the authority may deem proper. It does 


not confer a right on the petitioner to` 


ask the Assistant Commissioner to in- 
voke that power. The action of the Assist- 
ant Commissioner, in rejecting the appli- 
cation of the petitioner and confirming 
the sale, prima facie shows that he was 
not inclined to exercise his power under 
the proviso to Section 177 of the Act. 
10. In the result, we see no merit 
in any of the contentions urged for the 
petitioner. The petition therefore fa-ls 
and is dismissed, with no order as to coscs. 


Petition dismissed. 





AIR 1974 MYSORE 12 (V 61 C 7) 
VENKATASWAMIY, J. 
' Madrira Ganapathy, Petitioner v. 
Vokkaligar Murugappa, Respondent. 
oO R. P. No. 2241 of 1972, D/- 22-2- 
1973. 


Index Note:— (A) Mysore Rent Con- 
trol Act (22 of 1961), S. 21 (4) — Appli- 
catian for partial eviction — Factors to 
be considered by Court. 


Brief Note:-— (A) One of the prin- 
cipal factors to be taken into account by 
the Court for directing partial eviction 
is whether tenements are severable and 
convenient for the occupation of one or 
the other party. Further it is not open 
to the court to direct such eviction if it 
is lixely to cause hardship either to the 
landlord or to the tenant. So also, the 
Court called upon to direct partial eviz- 
tion must have the necessary material 
before it such as the size of the premises, 
the convenience of bifurcation of such 
premises into more than one tenement 
and the convenience of accommodation 
in regard to the requirement of either 
party. — (Para 86) 


C. M. Monappa, for Petitioner; A. 3. 
Mandappa, for Respondent. 


ORDER :— This revision petition is 
by the tenant preferred under Sec. 50 
of the Mysore Rent Control Act (Act for 
short). It is directed against an order 
made by the learned District Judge, 
Coorg, Mercara, an appellate authority 
under the Act. in H. R. C. Appeal No. 3 
of 1971, whereby partial eviction of the 
suit premises was decreed. That was en 
appeal by the landlord directed against 
an order refusing the decree of evicticn 
made by the Munsiff at Virajpet in 
H.R.C, 39 of 1968. 
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2. The case of the landlord is. that 
the suit premises. were leased to the 
tenant quite some time ago and the said 
premises were required for his bona fide 
use and occupation, the need in parti- 
cular being that his children have to be 
accommodated for the purpose of con- 
veniently carrying on their education in 
certain educational institutions in Goni- 
koppal. At present he is residing in a 
village by name Kalatamadu, which is 
said to be about 5 miles by road from 
Gonikoppal, The defence of the tenant 


is that there are no bona fides in the 
claim of the landlord and his require-- 
ment is also not reasonable, Although 


the landlord lives in a village as averred 
by him his children have been attending 
the educational institutions ‘like any 
other child of that village by walking 
across the fields by way of a short cit. 
Indeed his case is that none walks on 
the road for the purpose of attending 
schools. It is contended that having re- 
gard to the history of the relations be- 
tween the parties as evidenced by cer- 
tain Court proceedings and other per- 
sonal transactions it would be clear 
that the landlord is more actuated by a 


desire to secure higher rents than re- 
quiring the premises for the purpose 
stated, It is also contended that the 


balance of hardship was in his favour 
and against the landlord. 

3. The learned Munsiff, came to 
the conclusion that there were no bona 
fides in the claim of the landlord and 
he was actuated by a desire to secure 
enhancement of rent and if a decree for 
eviction were to be made it would cause 
greater hardship to the tenant. He there- 
fore refused to grant the decree for 
eviction. 


å. On appeal by the landlord, the 
learned District Judge. came to the con- 
clusion that the claim of the landlord 
was bona fide and reasonable within the 
meaning of clause (b) of the proviso to 
Section 21 (1) of the Act. On the ques- 
tion of hardship he came to the conclu- 
sion that the landlord would not be en- 
titled to the entire premises, but having 
regard to all the circumstances of the 
case a partial eviction of the residential 
portion of the premises as per the pro- 
vision of Section 21 (4) of the Act would 
meet the ends of justice, Aggrieved by 
this order the tenant has approached 
this Court. 


5. In support of the petition Sri 
C. M. Monappa the learned Advocate 
for the petitioner, urged several conten- 
tions. which are unnecessary to set out 
as in my opinion the judgment in revi- 
sion cannot be sustained and the matter 
will have to go back to that Court for 
a fresh consideration of the appeal . in 
accordance: with law and in the light of 


F 
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the observations made herein. On behalf 
of the respondent Sri A. B, Mandappa, 
the learned Advocate. strenuously sought 
to support the order of the learned Dis- 
trict Judge by referring to the relevant 
portions of the judgment and the evi~ 
dence adduced in the case, 

6. On a careful consideration of 
the matter, the judgment impugned 
herein deserves to be set aside and for 
the following reasons. 


(i) On behalf of the tenant two wit- 
nesses have been examined, viz. RWs. 1 
and 2, to show that there is considerable 
dearth of accommodation in Gonikoppal 
and the landlord had made active at- 
tempts to claim an enhancement of rent. 
The evidence of these two witnesses has 
a bearing prima facie on the question of 
bona fides and the reasonable require- 
ment of the landlord, That this is more 
or jess so could be gathered from the 
judgment of the trial Court. The evi- 
dence of these witnesses does not appear 
to have been examined in the light of 
the discussion of the trial Court bearing 
on such a question. 


(ii) In ordering partial eviction of 
the suit premises especially the residen- 
tial portion of the premises, the learned 
District Judge seems to have been in- 
fluenced by the fact that one of the 
learned counsel appearing before him 
had made a statement that the premises 
had two separate entrances. Whether 
such a statement is correct or not had 
to be judged from the evidence on re- 
cord, It is to be seen from a statement 
made by the landlord in an affidavit 
filed in support of his application under 
Section 29 (4) of the Act, filed before 
this Court. that there may not be any 
such separate entrances as submitted by 
the learned counsel before the learned 
District Judge. If there was any doubt 
in regard to this question, it was open 
to the District Judge to have exercised 
his discretion and called for a finding 
from the trial Court after giving an 
opportunity to both the marties. It can- 
not be gainsaid that one of the principal 
factors to be taken into account for a 
Court to direct partial eviction is 
whether the tenements are severable 
and convenient for the occupation of 
one or the other party. This apart Sec- 
tion 21 (4) of the Act, the latter part of 
which has reference to such pariial evic- 
tion. clearly imposes a condition on a 
Court in regard to hardship. which be- 
ing a question of fact must be found by 
a Court as a condition precedent for the 
exercise of its discretionary jurisdiction. 
The condition is that such eviction 
could be ordered only if it does not 
cause hardship either to the landlord or 
to the tenant. To put it differently, if 
it is likely to cause hardship to any 
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one of them, it is not open to the Court 
to decree partial eviction Further, with- 
out intending to enumerate exhaustively 
the circumstances relevant it may ba 
stated that a Court called upon to direct 
partial eviction as aforesaid must have 
the necessary material before it such as 
the size of the premises. the convenience 
of bifurcation of such premises into 
more than one tenement and the conve- 
nience of accommodation in regard to 
the requirement of either party. All 
these factors have not been considered 
at all by the learned District Judge in 
the judgment impugned. Furthermors, 
it is to be seen, if and when such bi- 
fureation or partial eviction is made, a 
question would alse arise as to the ap: 
portionment of rent in regard to each 
of those separate tenements, In regard 
to this latter aspect. it seems to me that 
it is open to the learned District Judge 
to make some directions in that behalf. 


Gii) On the question of balance of 
hardship the learned District Judge has 
not considered the material evidence 
bearing on this question. especially the 
evidence of R.W. 1. 


7. For the above reasons this 
petition succeeds and is allowed. The 
order of the learned District Judge, 


Coorg-Mercara, in H.R.C, Appeal No. 3 
of 1971 is hereby set aside. The matter 
will now stand remitted to that 
Court for a fresh disposal] as observed 
above. In the circumstances. there will 
be no order as to costs. 


8. LA. No. 2 filed by the land- 
lord is not pressed and it is therefore 
dismissed. 

Order accordingly. 


AIR 1974 MYSORE 13 (V 61 € 8} 
VENKATASWAMY, J. 
Narayanaswamy, Appellant v. Muni« 
amma and others, Respondents. 
Second Appeals Nos. 981 and 993 of 
1969, D/- 23-1-1973, 


Index Note:— {A) Specific Relief 
Act (1877), S. 12 — Specific performance 
of an agreement to reconvey — Suit can 
be based on an unregistered agreement. 
(X-Ref:— Registration Act (1908), Ss. 17 
(1) (b) and (2) {v} and 49 Proviso). 


Brief Note:--- {A} An agreement to 
reconvey executed contemporaneously 
with a sale-deed and which purports tc 
restrict the purchaser’s interest in that 
sale-deed does not require registration. 
The agreement falls within the exemp- 
tion under Section 17 {2) ‘tvs of the 
Registration Act and not under Section 
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17 (1) (b). Therefore the suit for specific 
performance can be based on an vun- 
registered agreement to reconvey. Even 
assuming that the document requires re- 
gistration the suit for specific perform- 
ance can be founded on basis of the 
document in view of the proviso to Sec- 
tion 49 of the Registration Act. AIR 1926 
Bor 131. Distinguished; AIR 1926 Bom 
497, Rel. on. (Paras 9, 10, 11) 
Cases Referred: Chronological Paras 


AIR 1926 Bom 131 = 27 Bom LR 
1465, Gajanan Narayan Patkar v. 


Jivangiri Chamelgiri 6. 9 
AIR 1926 Bom 497 = 28 Bom LR 

954 (FB), Harkishandas Bhag- 

wandas v, Bai Dhanu 8 


B. V. Balaji, for Appellant in S. A. 
No. 981 of 1969 and Respondent No. 5 
in S. A. No. 993 of 1969; K. R. Subban- 
nachar. for Appellant in S. A. No. €93 
of 1969: S. G. Sundaraswamy. for Res- 
pondents Nos. 2, 3 and 4 in S, A. No. 881 
of 1969. 


JUDGMENT :— These two second 
appeals can be disposed of together as 
they arise out of one and the same suit, 
O. S. 47/60. on the file of the Second 
Mursiff. Bangalore City. These two ap- 
peals are by the two defendants in tkat 
suit. Both these appeals are directed 
against the judgment and decree in Re- 
gular Appeal No. 81 of 1967 made by the 
learned Civil Judge. Bangalore District, 
Bangalore. 

2. The relevant facts briefly stat- 
ed. are as follows: 


The suit of the respondents-plain- 
tiffs is for redemption or in the alterna- 
tive for specific performance of an 
agreement to reconvey executed by the 
appellant in R. S, A. 993/67 on 17-2- 
1958 in favour of the plaintiffs. The 
lands concerned in the suit were con- 
veyed to the first appellant herein (first 
defendant) on 13-11-1958 for a consice- 
ration of Rs. 600 on the specific under- 
standing that it was only nominal and 
the entire transaction represented a 
mortgage. It is pursuant to that under- 
standing that on 17-12-1958 the first de- 
fendant executed the agreement of re- 
conveyance in question, 


3. The defence, inter alia is that 
it was an out right sale and not a pert 
of any mortgage agreed to between the 
parties. As regards the agreement to re- 
convey dated 17-12-1958, the plea, in 
substance, is that it was a forgery. 


4. The trial Court dismissed the 
suit. On appeal by the plaintiffs, tne 
lower appellate Court decreed the suit 
in regard to the relief of specific per- 
formance of the agreement to reconvey. 
Hence these two appeals preferred by 
the two defendants. 
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5. Before adverting to the main 
contention, it is convenient to dispose of 
R.S.A. 981/69 at this stage. This appeal 
is by the second defendant in the suit. 
His defence is that he is a bona de 
purchaser for value without notice of 
the prior agreement to reconvey in 
favour of the plaintiffs. The finding in 
regard to this question has been held 
against him by the Court below. But, 
what is contended in this appeal is that 
he was a tenant even prior to the pur- 
chase from the first defendant. and 
therefore, his possession ought to be pro- 
tected. In this view of the matter, the 
portion of the decree relative to deli- 
very of actual physical possession ought 
to be modified or set aside as the case 
may be. This contention is clearly un- 
acceptable. No plea has been raised spe- 
cifically in regard to this question, much 
less an issue raised in regard to it. For 
the first time in evidence such a case 
has been advanced on his behalf. I do 
not, therefore, feel persuaded to accept 
this contention. This appeal therefore, is 
liable to be dismissed. 


6. Turning now to the other ap- 
peal, R. S. A. 993/69. the contention in 
the main urged on behalf of the appel- 
lant (first defendant) is that the agree- 
ment to reconvey i.e. Ex. P-1, would be 
unenforceable in the absence of regis- 
tration and that the suit agreement in 
effect limits the right in the prior recon- 
veyance by sale deed dated 13-11-1958 
executed in favour of the appellant and 
thus falls within the purview of the pro- 
visions of Section 17 (1) (b) of the Re- 
gistration Act. This submission is sought 
to be supported by a decision of the 
High Court of Bombay in Gajanan Nara- 
yan Patkar v. Jivangiri Chamelgiri, 
(AIR 1926 Bom 131). 


7. I am unable to accede to this 
contention. 


8. It is no doubt true that in the 
said case, the decision in which is ren- 
dered by a Division Bench of that 
Court, it is laid down that an agreement 
to reconvey which purports to limit the 
purchaser’s interest in the immovable 
property conveyed under the sale deed 
required registration and if unregister- 
ed. it could not be made the foundation 
of a suit for specific performance, This 
view has not found favour in a Full 
Bench decision of the same Court in 
Harikisandas Bhagvandas v. Bai Dhanu, 
(AIR 1926 Bom 497) (FB). In the latter 
case a question of inadmissibility of the 
agreement of sale or reconveyance on 
the ground that it required registration 
was raised, The said agreement was 
executed contemporaneously with the 
sale deed Ex. 38. One of the learned 
Judges composing the Court namely 
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Fawcett, J.. while making a reference 
to the Full Bench observed thus: 


“aut therefore, seems clear that 
the two documents, evidence one trans- 
action, and that the second document, 
Ext. 39 was not an independent trans- 
action arranged, as an afterthought 
subsequent to the execution of Ext. 38. 
The plaintiffs also treated the two docu- 
ments as one transaction by their alle- 
gation that they evidenced a mortgage. 
The lower Courts view that Ext. 39 
cannot be treated as a separate docu- 
ment entirely apart from the sale deed. 
Ext. 38, is, in my opinion, clearly cor- 
rect.” 

It is in this context that Shah J. one 
of the Judges constituting the Full 
Bench, in his separate but concurring 
opinion has stated the position thus: 

“The real test, in my Opinion is not 
whether the transaction is the same, but 
whether the intention of the parties in 
a given case is to create or limit the 
right in immovable property worth 
Rs. 100 and over by an agreement not 
registered or to keep strictly within the 
limits contemplated by Cl. (v) of Sec. 17, 
sub-section (2). Where there is nothing 
in the terms of the agreement to show 
that by itself it creates or limits any 
right in immovable property. but merely 
gives a right to obtain another docu- 
ment and where the intention of the 
parties ex hypothesi, as contemplated by 
the question, is to treat the document as 
strictly limited by the terms. I do not 
see any reason why the exemption allow- 
ed under the said clause of the section 
should not take effect with reference to 
it.” 

(underlining (italics) is mine). 

Again the learned Judge observed 

thus : 


“The question whether a particular 
apreement satisfies the requirements of 
el. (v) of Section 17, sub-section (2), 
must depend upon the terms of the docu- 
ment. For instance, if the agreement 
purports to create some right in immov- 
able property, and also gives a right to 
obtain another document in future, it 
would not satisfy the requirements of 
that clause. But in the present case. the 
terms of the document do not go beyond 
the requirements of the clause and where 
the intention of the parties as found or 
assumed in the question is to keep it 
strictly within the limits of its terms, 
the mere fact that it is a part of the same 
transaction and is not an independent 
transaction is not sufficient to render the 
said clause inapplicable or to treat the 
document as anything more than what it 
purports te be, viz. an agreement by the 
vendee to reconvey the property to the 


vendor on payment of money by him.” ` 
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9. It is, therefore, clear from the 
above contention that an agreement to 
reconvey would clearly fall within the 
exemption indicated in Section 17 (2) (vì 
of the Registration Act. In this view. it 
would be clear that the decision relied 
on by the appellant, namely, Gajanan 
Narayan Patkar’s case AIR 1926 Bom 
131 is clearly distinguishable. if not held 
as not laying down the lew correctly. 


10. This contention is also, in my 
opinion, liable to be rejected on the 
ground that it is opposed to the express 
statutory provision as indicated in the 
oe to Section 49 of the Registration 

ct. 
The relevant portion of that 
reads thus: 

“No document required by Sectior 17 
or by any provision of the Transfer of 
hel Act, 1882, to be registered 
shall— 


section 


(c) be received as evidence of any 
transaction affecting such property or 
conferring such power, 

Unless it has been registered: 


Provided that an unregistered docu- 
ment affecting immovable property and 
required by this Act oz the Transfer of 
Property Act, 1882, to be registered may 
be received as evidence of a contract in 
a suit for specific performance under 
Chapter II of the Specific Relief Act, 
1877, or as evidence of part perform- 
ance of qa contract for the purpose of 
Section 53-A‘ of the Transfer of Property 
Act, 1882. or as evidence of any colla- 
teral transaction not required to be 
effected by registered instrument.” 


11. It is plain from the above 
proviso, that even on the assumption thai 
the agreement to reconvey in question 
required registration az contended be- 
fore me, a suit for specific performance 
could be founded on such a document- 


12. The result of the above dis- 
cussion is that by virtue of the provi- 
sions of Section 17 (2) (v) and the pro- 
viso to Section 49 of the Registration 
Act the agreement to reconvey in the 
case on hand does not require registra- 
tion, and therefore. is clearly admissible 
in evidence. 


13. No other contention was urg- 
ed on behalf of the appellants in these 
two appeals, The judgment and decree 
impugned herein do not, therefore. call 
for interference. and have to be sus- 
tained, 

14, In the result, these appeals 
fail and are dismissed with costs of res- 
pondents-plaintiffs (one set only). 


Appeals dismissed. 
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AIR 1974 MYSORE 16 (V 61 C 9) 
C. HONNIAH AND M. 8S. NESARGI JJ. 


K. Hanumantha Rao. Appellant v. 
Nationa] Aeronautical Laboratory, Kodi- 
halli, Bangalore and others, Respon- 
dents. 


Misc. First Appeal No. 554 of 1970, 
D/- 17-1-1973, against judgment of Motor 
Accidents Claims Tribunal and Ist Addl. 
Dist. J., Bangalore, D/- 29-7-1970. 


Index Note:— (A) Motor Vehicles 
Act (1939), S. 110 (1) (Prior to its am- 
endment in 1970) — Appointment of 
Claims Tribunal having jurisdiction over 
the whole of the District without mak- 
ing any distinction between public places 
and private places — Tribunal has juris- 
diction in regard to claims arising out of 
accidents occurring not only in pubiic 
places but also in private places. 

(Para 3) 


Rao, for Appellant; 
(for No. 1); . S5. 


Bhavanishankar 
S. V, Subramaniam 
Subbaramu (for No. 2) and C. Srinivasa 
Iyenzar (for No. 3). for Respondents. 


NESARGI, J. :— This appeal is filed 
against the award passed by the Motor 
Accidents Claims Tribunal and Ist Addi- 
tional District Judge. Bangalore, in M. V. 
Case No. 7/1969 holding that the appli- 
cation filed by the claimant-appellant 
was not maintainable in view of an ad- 
mitted fact that the accident in question 
had taken place within the private pre- 
mises of National Aeronautic Laboratory 
Kodthalli, Bangalore and therefore not a 
public place as defined under Section 2 
(24) of the Motor Vehicles Act, 1939. 


2. It is seen from the proceedings 
before the Tribunal that it was conced- 
ed as a fact, that the spot where tne 
accident took place was not a pubic 
place as defined under the Motor Vehi- 
cles Act. Therefore, the only question of 
law that falls for consideration in this 
appeal is whether a Claims Tribunal 
constituted under Section 110 of tae 
Motor Vehicles Act, 1939, has or has not 
jurisdiction over matters arising out of 
accidents taking place in places which 
are not public places as defined under 
the Motor Vehicles Act, 1939. 


3. The incident in question hap- 
pened on 5-8-1968. The accidents claims 
Tribunals are constituted by virtue of 
the provisions of Section 110 of the Mo- 
tor Vehicles Act 1939. Section 110 (1) 
as it stood prior to its amendment by 
9-3-1970 reads as follows:— 


“A State Government may. by noti- 
fication in the official Gazette. consti- 
tute one or more Motor Accidents Claims 
Tribunals (hereinafter referred to as 
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Claims Tribunal) for such area as may 
be specified in the notification for the 
purpose of adjudicating upon claims for 
compensation in respect of accidents in- 
volving the death of, or bodily injury 
to. persons arising out of the use of 
motor vehicles.” 


A reading of the above provision makes 
it plain thet it empowers the State Gov- 
ernment to constitute one or more Motor 
Accidents Claims Tribunals by issuing a 
notification in the official gazette and 
prescribing the area or areas over which 
the Tribunals would have jurisdiction to 
adjudicate upon claims for compensation 
in respect of accidents involving the 
death of, or bodily injuries to persons 
arising out of the use of Motor Vehicles. 
It is also plain that the said section by 
itself does not place any restrictions in 
regard to places by characterising places 
either as public or as private places. 
Hence it is necessary to make a refer- 
ence to the notification issued by the 
State Government while constituting the 
Motor Accidents Claims Tribunal at 
Bangalore. The first Additional District 
Judge, Bangalore was appointed as 
Member of the said Tribunal by such a 
notification issued on 24-2-1968, A refer- 
ence to this notification shows that the 
jurisdiction of the Tribunal extended 
over the whole of Bangalore District. 
The notification has not made any dis- 
tinction between private places and pub- 
lic places in Bangalore District. A result 
of reading the provisions of this notifi- 
cation and Section 110 of the Motor 
Vehicles Act, 1939, would clearly be that 
the State Government by exercising its 
powers under Section 110 of the Act, 
constituted a Motor Accidents Claims 
Tribunal and appointed the First Addi- 
tional District Judge as Member and 
fixed Bangalore District as the area over 
which the Tribunal had jurisdiction to 
adjudicate upon for claims of compen- 
sation in respect of accidents involving 
the death of. or bodily injury to per- 
sons arising out of the use of motor 
vehicles. We have therefore no hesita- 
tion in holding that the conclusion of 
the Tribunal that it had no jurisdiction 
in view of the fact that the accident in 
question had taken place not in a public 
place but in the National Aeronautic 
Laboratory, Kodihalli Bangalore, can- 
not be upheld. The learned Member has 
nowhere in the order passed by him 
made it clear as to why he was under 
the impression that the Tribunal had 
jurisdiction only in regard to claims 
arising out of accidents in public places. 


A, In the result. we allow the 
appeal and set aside the award passed 
by the Tribunal in M. V. Case No. 7/69. 
We direct that the records be sent to 
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the Tribunal below for disposal of the 
claims case according to law. Parties to 
bear their own costs. 

Appeal allowed. 


AIR 1974 MYSORE 17 (V 61 C 10) 
V. S. MALIMATH AND E. S. 
VENKATARAMIAH, JJ. 


K. P. Jayarama Reddy, Petitioner V, 
The Bangalore University, by its Regis- 
trar and others, Respondents. 

Writ Petn. No. 4320 of 1969, 
4-12-1972. 


Index Note:— (A) Constitution of 
India, Article 226 — Locus standi — Ap- 
pointment of teaching staff in University 
— Writ by Senate-member is not main- 
tainable. (X-Ref:— Bangalore University 
Act (26 of 1964), S. 20 (1).) 

(Paras 4, 6) 

Brief Note:-— (A) A member of the 


D/- 


‘Senate cannot, by reason of S. 20 (1) of 


the Bangalore University Act, claim to 
have sufficient interest to maintain a 
writ challenging appointments of teach« 
ing staff of the University by the Syndi« 
gate as irregular. Case law discussed. 
(Paras 4, 6) 
Cases Referred: Chronological Paras 
ATR 1966 SC 828 = (1966) 2 SCR 
172, G Venkateswara Rao v. 
Govt. of Andhra Pradesh 5 
AIR 1964 Mys 159 = (1963) 2 Mys 
LJ 383, Venkataswamy Setty v. 
University of Mvsore 6 
AIR 1918 Mad 763 = ILR 40 Mad 
125, In the matter of G. A. Natesan 5 
S. K. Venkataranga Iyengar for 
Petitioner: S. Vijayashankar (for No. 1), 
K. S. Satya Murthy (for No. 3). C. Sid- 
daiah (for No. 4) and Mohanrangam (for 
No. 5), for Respondents. 
VENKATARAMIAH, J. :— The peti- 
tioner is a member of the Senate which 


is one of the authorities constituted 
under the Bangalore University Act, 


1964 (hereinafter referred to as the Act). 
In this writ petition, he has challenged 
the appointments of respondents 3. 4 and 
5 as Readers in Civil Engineering in the 
University College of Engineering. pur- 
suant to the resolutions passed by the 
Syndicate of the University. 


2. The contention of the peti- 
tioner in regard to the impugned ap- 
pointments is that there has been non- 
compliance with the rules or regulations 
framed by the University governing the 
appointments of respondents 3, 4 and 5. 
It is also contended that respondent No. 
3 did not possess the requisite qualifica- 
tions for the post to which he was ap- 
pointed. When the above writ petition 
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was taken up for hearing Shri S. Vijaya 
Shankar, learned counsel appearing for 
the University raised a preliminary ob. 
fection regarding the maintainability of 
the petition. Elaborating the above sub- 
mission, he contended that the petitioner 
had not sufficient interest in the eye of 
law to file the above petition question- 
ing the appointments of respondents 3, 
4 and 5. In the above petition, there is 
no prayer made for the issue of a writ 
in the nature of quo warranto against 
respondents 3. 4 and 5. What. however, 
is prayed is that certain resolutions 
passed by the Syndicate be quashed and 
that the appointments of respondents 3, 
4 and 5 made pursuant to the said re- 
solutions be quashed. Shri Vijaya Shan- 
kar, learned counsel appearing for the 
University, contended that the peti- 
tioner could not maintain this petition 
on the sole ground that he was a mem- 
ber of the Senate which one of the au- 
thorities of the University. since the 
interest was too remote. It was contend- 
ed that the petitioner should establish 
before the Court before seeking the re- 
lief under Article 226 of the Constitution 
that he has sufficient interest personal or 
fiduciary—in the subject-matter of liti- 
gation. 


3. The Senate and the Syndicate 
are two of the authorities enumerated in 
Section 17 of the Act. The power to av- 
point Professors, Readers, Lecturers and 
other members of the teaching staff of 
the University is vetsed in the Syndi- 
cate by sub-section (2) (a) of Section 22 
of the Act. The procedure prescribed for 
the appointment of a Reader for any 
subject in the University service is goy- 
erned by Section 28 (2) of the Act, 
which prescribes that the Board of Ap- 
pointment should first consider the case 
of persons who have to be appointed as 
Readers and then make appropriate re- 
commendations to the Syndicate in that 
behalf. On receipt of the recommenda- 
tions of the Board of Appointment the 
Syndicate is required to make the ap- 
pointments on the basis of such recom~ 
mendations. Section 20 of the Act deals 
with the powers and functions of the 
senate. The power of making any ap- 
pointment to any post in tne University 
service is not one of the enumerated 
powers under sub-section .2) of Section 
20. Sub-section (1) of Secuon 20, how- 
ever, provides that the Senate shall be 
the supreme authority of the University 
and shall have the power to review the 
action of the Syndicate and Academic 
Council have acted in accordance with 
the powers conferred upon it under this 
Act the Statutes, Ordinances or Regula- 
tions. and shall exercise all the powers 
of the University not otherwise provid- 
ed for by this Act or the Statutes. Rely- 
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ing upon the above sub-section. Shri 
S. K. Venkataranga Iyengar learned 
counsel for the petitioner, contended 
that the petitioner. who was a member 
ef the Senate which was the Suprema 
authority of the University, was entitled 
to bring up before this Court under Arti- 
cle 226 of the Constitution any illegal 
action of any of the authorities of tha 
University and reauest the Court to 
quash the same and to issue appropriate 
directions in that behalf, even thouga 
the petitioner may not have any other 
kind of interest, personal or fiduciary. 
The question for consideration in this 
writ petition, therefore is, whether the 
provisions of sub-section (1) of Section 
20 clothe the petitioner with sufficient 
interest to do so. 


4, Section 20 deals only with the 
powers and functions of the Senate as a 
collective body. and not with the power. 
or the right of any individual member 
thereof. The Statutes framed under Sec- 
tion 32 of the Act, provide for the con- 
stitution, functions and powers of the 
authorities of the University and sucn 
other bodies as may be declared to _be 
authorities of the University from time 
to time. Chapter III of the Statutes deals 
with the vrovisions relating to the Se- 
nate which is one of the authorities cf 
the University. Apart from what is pre- 
vided by Statutes 9 to 36 appearing 1n 
Chapter III of the Statutes. no other Ste- 
tute or provision of law is shown to 
us which confers any right on a member 
of the Senate to raise any dispute out- 
side the Senate regarding the admin- 
istration of the affairs of the University. 
It may be that under sub-section (1) of 
Section 20. the Senate functioning «s a 
collective body may if circumstances 
warrant, act as the supreme authority of 
the University and review the action of 
the Syndicate, But, a member of the 
lSenate cannot, solely by reason of sub- 
section (1) of Section 20, claim to have 
sufficient interest to maintain a writ 
petition. 


5. It is well settled that the peti- 
tioner must demonstrate before the 
Court that he has sufficient interest to 
maintain a writ petition. Shri Venkata- 
ranga Iyengar. however, argues that the 
said rule has to be applied in the light 
of what the Supreme Court has observ- 
ed in Gudde Venkateswara Rao’s case 
{AIR 1966 SC 828). in which the Supreme 
Court held that the President of a Pan- 
chayat Samiti was entitled to maintain 
a writ petition in which a decision of 
the Government regarding the establisn- 
menz of a Primary Health Centre was 
challenged. The facts of that case are 
these: The petitioner was the President 
of the Panchayat Samiti of Dharma)i- 
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gudem and he was also the President of 
a Committee appointed by the villagers 
of Dharmajigudem for the purpose of 
collecting contributions from the villa- 
gers for setting up Primary Health Cen- 
tre. The said Committee had collected a 
large sum of money from the villagers. 
He had also represented the village in all 
its dealings with the Block Development 
Committee and the Panchayat Samiti in 
the matter of location of the Primary 
Health Centre at Dharmajigudem. His 
conduct. the acquiescence on the part of 
the other, members of the Committee and 
the treatment meted out to him by the 
auhorities concerned, supported the ins 
ference that he was authorised to act 
on behalf of the Committee. In the above 
circumstances, the Supreme Court came 
to the conclusion that the petitioner had 
sufficient interest which was fiduciary in 
character, to maintain the above peti- 
tion. In the present case, the petitioner 
cannot claim the same qualifications 
which the petitioner in Gudde Venkata- 
swara Rao’s case, AIR 1966 SC 828 had. 
Reliance was placed upon a decision of 
the High Court of Madras in the matter 
of G. A. Natesan ILR 40 Mad 125 = 
(AIR 1918 Mad 763) in support of the 
proposition that a member of the Senate 
of a University should be considered as 
an “injured person’, having sufficient 
interest in the eye of law ta maintain 
the petition. We find that the facts of 
the above case are clearly distinguish- 
able from the facts of the present case. 
The petitioner in the above Madras case, 
who was a member of the Senate of the 
University of Madras. sought to enforce 
a regulation, which entitled a member 
of a Senate to forward his protest or 
memorandum in respect of any resolu- 
tion, which was the subject-matter of 
discussion before the Senate, to the Gov- 
ernor-General in Council for his consi- 
deration. The High Court of Madras, 
while dealing with the above regulation, 
came to the conclusion that it conferred 
the right on every member of the Se~ 
mate to get his protest or memorandum 
forwarded to the Governor-General in 
Council as required by the said regula- 
tion, without in any way being mutilat- 
ed or modified by any of the authorities 
of the University. The petitioner before 
us is not complaining against any such 
infringement of rule or regulation hav- 
ing the force of law. 


6. Dealing with the case of ap 
pointment of a Teacher in a Univer~ 
sity this Court in Venkataswami Setti 
y. University of Mysore, (1963) 2 
Mys LJ 383 = (AIR 1964 Mys 159). ob- 
served that ordinarily a petitioner would 
have to make out some personal interest 
which the law recognises as sufficient. 
unless having regard to the nature of the 
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case, the petitioner is merely in the 
position of an informer or a relator and 


' that the post of a Professor or of a Rea- 


der in the University established by a 
Statute was not a public office in res- 
pect of which a quo warranto would lie. 
As already observed, the petitioner has 
not prayed for the issue of a writ in the 
nature of quo warranto in this case. He 
is not also a rival candidate, The only 
ground on which the petitioner has tried 
to maintain his writ petition is that he 
was a member of the Senate. We are of 
the opinion that the fact that the peti- 
tioner is a member of the Senate is not 
sufficient, in the eye of law to clothe 
him with necessary interest to chal- 
lenge the appointments made by the 
Syndicate. 


4. In the view that we have taken 
on the question of the petitioner’s locus 
standi to maintain this petition, we find 
it unnecessary to go into the merits of 
the case. The petition, therefore, fails 
and is dismissed. No costs. 

Petition dismissed. 


AIR 1974 MYSORE 19 (V 61 C 11) 


SADANANDASWAMY AND JAGAN- 
NATHA SHETTY, JJ. 

Ningappa Udachappa Holalapur, Peti- 
tioner v. Tahsildar Shiratti and another, 
Respondents. 

Writ Petn. No. 2920 of 1970, D/- 2-2- 

1973. 
' Index Note:— (A) Mysore Land Be- 
venue Act (12 of 1964), S. 94 (2) — It is 
oniy order under S. 94 (1) as to the 
amount of assessment and fine payable by 
unauthorised occupant that is made final 
by S. 94 (2). 

Brief Note:— (A) Where not only the 
order regarding the amount of compen- 
sation and fine payable by the alleged 
unauthorised occupant but also the en- 
croachment is disputed, Section 94 (2) 
would not be a bar to entertain appeal 
and the alleged unauthorised occupant 
cannot be deprived of his right of appeal. 

(Paras 2, 3) 

vV. H. Ron, for Petitioner; V. C. 

Brahmarayappa, for Respondent No. 1, 


JAGANNATHA SHETTY, J.:— The 
petitioner was stated to have been un- 
authorisedly cultivating the deserted goa- 
thana area of Battur Village to the ex- 
tent of 4 acres for a period of two years 
from 1966-67. The Tahsildar initiated pro- 
ceedings in exercise of his powers dele- 


gated to him under Section 94 of the. 


Land Revenue Act, 1964 for levying 
penalty. He made an order levying a fine 
of Rs. 2,000 per year at the rate of Rs. 500 
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per acre, Against the said order, the peti- 
tioner appealed before the Assistant Com- 
missioner, Savanur, who said that the 
appeal does not lie before him but lies 
before the Mysore Revenue Appellate 
Tribunal. The petitioner, accordingly, ap- 
pealed to the Tribunal. The Tribunal, by 
the order impugned in this writ petition, 
has held that Section 94 (2) of the My- 
sore Land Revenue Act, is a bar to enter- 
tain the appeal. Accordingly, it dismissed 
the appeal. 


2. The sole question for conside- 
ration is whether the appeal preferred 
by the petitioner to the Tribunal was bar- 
red by sub-section (2) of Section 94 of 
the Act. The said sub-section provides: 


"The decision of the Deputy Commis- 
sioner under sub-section (1) as to the 
amount of assessment and fine payable 
for the unauthorised occupation of the 
land shall be final, and in determining this 
amount, occupation for a portion of a 
year shall be counted as for a whole 
year.” 


The said sub-section states that the 
amount of assessment and fine payable 
for the unauthorised occupation of any 
land shall be final. It does not provide 
that in all cases falling under sub-section 
(1) of Section 94, orders made thereunder 
would be final. There may be cases where 
persons dispute the encroachment com- 
plained of. There may be other cases 
where trespassers dispute only their 
liability to pay fine or the rate of fine 
proposed to be levied. It is only in the 
latter cases when an order is made as to 
the amount of fine payable by a tres- 
passer, that sub-section (2) of Section 94 
operates to make the said order final. But 
if a case involves a disputed question of 
encroachment the alleged unauthorised 
occupant cannot be deprived of his right! 
of appeal. ; 


3. We have perused the appeal 
memo and also the other records and we 
are satisfied that the question before the 
Tribunal was not the question regarding 
only the amount of compensation and 
fine payable by the petitioner. He also 
disputes his encroachment. In that view. 
the appeal preferred before the Tribunal 
was maintainable and it will have to be 
heard on merits, 


4, In the result, we allow the peti- 
tion, set aside the impugned order of the 
Tribunal with a direction that it should 
restore the appeal of the petitioner and 
dispose of the same in accordance with 
law. No costs. 

Appeal allowed. 
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AIR 1974 MYSORE 20 (V 61 C 12) 


NARAYANA PAI, C. J. AND 
VENKATARAMIAH, J. 


Mysore: State Co-operative Marketing 
Society Ltd., Appellant v. Ko Maung Gyi 
and Sons and others, Respondents. 


First Appeal No. 64 of 1969, D/- 25-1- 


° 


Index Note:— (A) Sale of Goods Act 
(1930), Ss. 31 and 33 — C. I. F. contracts 
— What are — Payment of price of goods 
=œ- Letters of credit issued by Banker — 
Position of Banker. 


Brief Note:— (A) C. I. F. contracts 
are commonly resorted to in internationa: 
trade. In such contracts the cost of goods, 
insurance charges and freight have to be 
borne by buyer. Payment is generally 
arranged through Letters of Credit issu- 
ed by a banker at the instance of the 
buyer and the banker arranges paymen> 
to the seller on his producing the invoice, 
bill of lading and the insurance policy. 
But the banker does not act as agent ož 
either the buyer or the seller, and nei- 
ther the delivery of invoice ete. nor the 
receipt of money by the seller amounts 
to delivery of goods to the buyer. 

(Para 7) 

Index Note:— (B) Sale of Goods Act 
(1930), Ss. 41 and 59 — C. I. F. contracts 
— Buyer has right to inspect goods be- 
fore accepting them — Goods found of 
different specification — Buyer is entitled 
to damages — Burden of establishing 
claim is on plaintiff. AIR 1953 Mad 817, 
Rel. on. (Paras 8, 9) 


Cases Referred: Chronological Paras 
AIR 1953 Mad 817 = (1952) 2 Mad 
LJ 385, Muthukrishna Reddiar v. 
M/s. Madhavji Devichand & Co. 
Ltd. 
(1815) 4 Camp 144 = 16 RR 764, 
Gardiner v. Gray 


S. Nanjundaswamy, for Appellant; 
S. R. Bannerjea and K. D. Kotekar, for 
Respondents Nos. 2 and 3. 


VENKATARAMIAH, J.:— The above 
appeal arises out of O. S. No. 492 of 1964 
on the file of the Addl. Civil Judge, Civil 
Station, Bangalore. The plaintiff is a cc- 
operative society engaged in the business 
of import, export and distribution cf 
goods amongst other Co-operative Socie- 
ties in the State of Mysore, Governmental 
agencies and other sections of the- public. 
Defendant 1 is a partnership firm carry- 
ing on business at Rangoon. Defendant 2 
is a company acting as the agent of de- 
fendant 1 at Calcutta and defendant 3 -s 
the agent of defendants 1 and 2 at Bange- 
lore City. 


2. Under an agreement dated De- 
cember 12, 1963, the plaintiff agreed to 
cae ci e a ee RE 
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buy from defendant 1, 5797 bags of best 
medium sized Auagham Seed Potatoes at 
Rs. 54 per bag C. I. F., Madras. Similarly 
under another agreement dated Decem- 
ber 27, 1963, it agreed to buy from de- 
fendant 1 an additional quantity of 478 
bags of seed potatoes of the same quality 
at the same price. The other terms and 
conditions of the two agreements were 
identical. The agreements were signed by 
defendant 3 on behalf of all the defen- 
dants. Under the said agreements, defen- 
dant 1 unđertook to supply the seed pota- 
toes on or before January 5, 1964, with 
the stipulation that it would pay à sum 
of Rs. 10 per bag in the event of the goods 
not being supplied on or before that date. 
Defendant 1 further undertook to fur- 
nish the Phyto Sanitary Certificate issued 
by the Agricultural Department, Gov- 
ernment of Burma, certifying that the 
seed potatoes were free from all diseases 
such as Wart disease, Bacterial Ring Rot, 
etc. and also Fumigation Certificate issu- 
ed by a recognised institution at Burma. 
Defendants 2 and 3 agreed to act as gua- 
rantors for the fulfilment of the condi- 
tions of the agreements by defendant 1. 
The goods had fo be despatched by 
steamer ‘Malaya’ or any other substitute. 
Since the steamer ‘Malaya’ was not avail- 
able, the goods were despatched by 
steamer ‘Negobla’ which reached Madras 
on January 12, 1964. By then the plain« 
tiff had remitted Rs. 3,38,498 inclusive of 
Bank charges by means of a Ietter of 
credit onened for facilitating payment to 
defendant 1. According fo the plaintiff 
when its representatives inspected the 
goods on January 13, 1964, after their 
arrival at Madras, they found that the 
goods were nof of good quality, they had 
become rotten, and consequently foul 
smell was emanating from them. Entomo-~ 
logist of Government of India also certi- 
fied that a cerfain percentage of the goods 
had become rotten. It is also the case of 
the plaintiff that there was shortage in 
the quantity of potatoes supplied. The 
plaintiff which ultimately took delivery 
of the goods pleaded that it suffered loss 
and damage to the extent of Rs. 2.80,866 
owing to the breach of warranty commit- 
ted by defendant I as all the goods could 
not be utilised for the intended purpose 
and that the customers of the plaintiff 
had rejected the same for the said reason. 
The plaintiff, however, instituted the suit 
out of which this appeal arises, for re- 
covery of Rs. 1,25,465-59 only by limiting 
its claim to that sum by way of damages 


for breach of contract committed by de- 


fendant 1. Defendants 2 and 3 who were 
agents of their foreign principal defen< 
dant 1 were also sued as they were also 
liable in law both as guarantors and as 
agents of a foreign principal. 
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3. Before the trial Court, defen- 

dant 1 remained ex parte. Defendants 2 

and 3 contested the suit. They denied the 

éclaim of the plaintiff and raised various 

"grounds in their defence. In particular 

they urged that defendant 1 had not com- 
mitted any breach of agreement. 


4, At the conclusion of the trial, 
the lower Court found that the plaintiff 
had not established its claim and dismis- 
sed the suit. Hence this appeal. 


5. Sri S. Nanjundaswamy, the 
learned counsel for the plaintiff, after 
taking us through the oral and docu- 


mentary evidence on record contended 
that the findings of the Court below were 
erroneous. ` 


6. Before dealing with the cases 
put forward by the parties before us, it 
is useful tọ refer to the legal incidents of 
a C.I.F. contract and the corresponding 

„ rights and obligations of the buyer and 
“seller under that contract. 




















T. A C.I.F. contract is one which 
is commonly resorted to by persons deal- 
ing in international trade. In the case of 


place of destination have to be borne by 


generally arranged to be 
effected in those cases through the me- 
chanism of a Letter of Credit issued by a 
banker at the instance of the buyer who 
undertakes to reimburse the issuing 
banker to the extent of such payment. 
The issuing Bank arranges payment of 
the price to the seller on his producing 
either before it or before another banker 
on whom the Letter of Credit is drawn, 
as the case may be, the invoice, the bill 
of lading and the insurance policy in res- 
pect of the goods which are the subject- 
matter of sale. While doing so, the bank- 
ers concerned do not act as the agents 
of either the seller or the buyer in con- 


considered as delivery of goods to the 
buyer. 
8. The question whether a pur- 


chaser under a C. I. F. contract is entitled 
\to reject the goods as not being in ac- 
cordance with the terms of the contract 
notwithsanding that the propery in the 
goods has passed to him by delivery of 
the bills of lading when he had no oppor- 
tunity to inspect the goods before, was 
considered by the High Court of Madras 
in Muthukrishna Reddiar v. Madhavii 
Devichand & Co. Ltd., (AIR 1953 Mad 


817), wherein Venkatarama Aiyar, J. in, 
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the course of the judgment observed as 
follows: 

__ “On the question whether the plain- 
tiffs are entitled to reject the goods there 
has not been much of an argument be- 
fore us. There is authority for the posi- 
tion that in a C.1I. F. contract the pur- 
chaser is entitled to reject the goods as 
not being in accordance with the terms 
of the contract notwithstanding that the 
property in the goods has passed to him 
by delivery of the bills of lading if he had 
no opportunity to inspect the goods be~ 
fore. It is only when he does any act 
which is inconsistent with the ownership 
of the seller that he losés his right of re- 
eon under Section 42, Sale of Goods 

o AREER ad 
It is settled law that even in the case of 
CLE contracts, the goods which are 
the subject-matter of sale should be of 
merchantable quality at the time they are 
delivered to the buyer at the place of 
destination and during a reasonable time 
thereafter. A summary of several deci- 
sions of English Courts bearing on the 
question is set out at page 650 in Benja- 
min on Sale, 8th Edn., as follows: 

“The rule deductible from the autho- 

rities is, it is submitted, as follows: The 
goods despatched, if they are perishable, 
will not be merchantable unless they can 
so stand the journey in the ordinary 
course of transit to the buyer as to be 
merchantable (saving necessary deteriora- 
tion) on arrival, and until the buyer has 
a reasonable opportunity of dealing there- 
with in the ordinary way of business. Of 
deterioration arising from exceptional or 
accidental causes the owner must take the 
risk; that is to say, the seller if he con- 
tracted to deliver the goods at their des- 
tination, or has otherwise retained the 
right of disposal until the arrival of the 
goods, or the buyer if the goods were 
merely to be sent off. The rule is, of 
course, subject to any contrary intention 
as to the incidence of the risk.” 
In paragraph 297 of Volume 34 of Hals- 
bury’s Laws of England (Third Edn.) 
which deals with C.I.F. contracts. we 
find the following passage: 


“The buyer by acceptance of the 
documents does not thereby lose his right 
to reject the goods on actual delivery, if 
the goods are not in accordance with the 
contract. The place of delivery is prima 
facie the proper place for inspection, but 
the circumstances of the case may show 
some other place or later time to be ap- 
propriate. In particular, where goods- to 
the knowledge of the seller are purchas- 
ed by the buyer for delivery to a further 
destination, and the nature of the goods 
and the way in which they are packed 
makes it unreasonable to inspect immedi~ 
ately on delivery, the right to reject will 
be_ extended to the later date.........” 
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9. From the foregoing, it is clear 
that even in case of C.I.F.  contzacts, 
unless there is a contract to the contrary, 
a buyer has the right of inspection of the 
goods before -accepting them and to re- 
ject them if they do not answer the 
agreed specifications or when he accepts, 
to sue the seller for recovery of excess 
price paid in respect of the quantity 
which is not of merchantable quality 
under Section 59 of the Sale of.Goods Act 
(hereinafter referred to as the Act). The 
burden of establishing the claim however 
is on the plaintiff. 


10. We shall now proceed to con- 
sider the evidence placed before the 
Court. The oral evidence consists of the 
depositions of several witnesses examined 
on behalf of the plaintiff and of defen- 
dant 3 who is the sole witness on b2half 
of defendants 2 and 3. A large number 
of documents’ have been marked as exhi- 
bits in the case. 


11. Exhibit P-127 dated December 
12, 1963, and Ext. P-128 dated December 
27, 1963, are two agreements under which 
defendant 1 agreed to sell 5787 ana 478 
bags of best medium sized Auaghan Seed 
Potatoes at Rs. 54 per bag C. I. F., Madras. 
These agreements are signed by defen- 
dant 3 on behalf of himself and on þe- 
half of defendants 1 and 2 as their agent. 
All other terms and conditions in the two 
agreements are identical. There is provi- 
sion for the supply of Phyto Sanitary 
Certificates and the Fumigation Certifi- 
cates issued by the Agricultural Devart- 
ment of the Government of Burma. The 
goods were to be delivered on or before 
January 5, 1964. Auaghan is stated to be 
a place in Burma which was stipulated to 
be the place of origin of the goods. It was 
in the contemplation of parties and it is 
not also disputed before us that the pota- 
toes in question were intended for being 
used as seed for growing potatoes ir the 
State of Mysore. The insistence on the 
production of a certificate showing that 
the goods should be free from several 
diseases which were likely to attack pota- 
toes also shows that the seller knew the 
purpose for which they were being bought 
by the buyer. Although it was at one 
stage contended on behalf of the plain- 
tiff that the sowing season of potatoes was 
to come to an end by the second week 
of January 1964 and that therefore time 
was the essence of the contract, the said 
contention was not pursued further as the 
result of the case did not depend on that 
point. Hence we do not also find any need 
to refer to the several documents mark- 
ed as exhibits in the case which are rele- 
vant only to that question. 

What was however argued on behalf 


of the plaintiff and which we consider to 
be material for the purpose of this case is 
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that the parties knew that the goods were 

intended to be used as seed in the ensu- 

ing sowing season which was likely to 

come to an end by the end of January į 
1964 and that they should be fit for being 
used accordingly. It is reasonable in these 

circumstances to construe the agreements 

as those under which the seller under- 

took to supply goods of that quality which 

would be fit to be used as seed at the 

time of their delivery at Madras and 

within a reasonable time thereafter, for 

no buyer would buy the goods only ‘to 

lay them on a dunghill’. (See Per Lord 

Ellenborough in Gardiner v. Gray, ((1815) 

4 Camp 144 = 16 RR 764)), 


12. In the instant case, the goods 
are stated to have been loaded into the - 
ship ‘Negobla’ at Rangoon o, January 3. 
1964, as can be seen from the\ Bill of Lad- 
ing Ext. P-264 and it was known that the 4 
ship would be reaching Madras via~ 
Colombo. Ordinarily the said journey of 
the ship would take five or six days and 
in these circumstances the goods to te 
supplied should be those capable of bein 
used as seed potatoes within at least a 
fortnight after they reached Madras. In 
other words, the goods should be fit to be 
used as seed potatoes for about twenty 
days after they were loaded into the ship. 
that is, till January 23, 1964. We cannot 
agree with the argument of Sri Banner- 
jea, the learned counsel for defendants 2 
and 3, that the responsibility of the seller 
was over immediately after the goods 
were loaded into the ship and that if the 
goods deteriorated thereafter, the buyer 
should bear the consequent loss. The mere 
fact that defendant 1 has produced the 
Phyto Sanitary Certificate (Ext. P-17) and 
the Fumigation Certificate in respect of 
the goods issued by the Burmese autho- 
rities does not deprive the plaintiff of it3-- 
right of inspection of the goods at the 
time of delivery and to reject the good; 
if they are not in order or to accept the 
goods and to claim the relief under Sec- : 
tion 59 of the Act. Similarly the argu- 
ment that the plaintiff could have sent its 
representative to Burma to inspect the 
goods as it had done on an earlier occa- 
sion also is not available to the defen- 
dants. Sri Bannerjea sought to construct 
an argument on the basis of Ext. P-65 
that the plaintiff having declined to ins- 
pect the goods at Rangoon could not ex- 
ercise the said right at Madras. In Ext. - 
P-55 dated 12-12-1963 the plaintiff has 
written that as there was no sufficient 
time, it was not sending a representative + 
to inspect the goods before they were des- 
patched and it depended upon defendant 1 
for despatching goods of proper quality. 
From this it is not possible to speli out 
that the plaintiff had waived its right of 


inspection at the time of delivery, 
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13. We shall next consider whe- 
ther the plaintiff has established that the 
goods were not according to agreed spe- 
/ cification or quality when they were un- 
“loaded at Madras or within a fortnight 
thereafter. There is no dispute that the 
goods in question are of perishable cha- 
racter. P.W. 2 Bodharao S. Prayag, P.W. 3 
K. Madhava Rao and P.W. 7 S. G. A. 
Naidu, are the three witnesses who were 
-present at Madras when the goods arriv- 
ed at Madras. P.W. 2 who was a Joint 
Registrar of Co-operative Societies in the 
service of the Government of Mysore, 
was working as the General Manager of 


the plaintiff Society from 9-1-1964. His 
evidence is that he went to Madras on 
12-1-1964 to take delivery of goods. The 


ship arrived at Madras Harbour at 8-00 
p.m. on 12-1-1964 and that he was present 
when the goods in question were being 
unloaded. At that time foul smell was 
emanating from the bags consigned to the 
* plaintiff and that the Entomologist of 
Government of India was informed about 
the same. The goods were removed to a 
place near Madras. The goods were sub- 
jected to fumigation treatment and they 
were despatched thereafter within 7 days 
to the customers. He has stated that about 
2,000 bags of potatoes were sent to Banga- 
lore as they contained rotten potatoes. 
P.Ws. 3 and 7 corroborate the evidence of 
P.W. 2 on the above question. That cer- 
tain quantity of goods unloaded at Mad- 
ras had deteriorated and become unfit for 
use is proved beyond doubt by the con- 
tents of Ext. D-15 which is the Survey 
Report issued by the Surveyor on behalf 
of Wilson & Co. (P.) Ltd. who are Llioyd’s 
Agents, which also contains the certificate 
issued by the Entomologist, Government 
of India. Ext. D-15 was admitted by con- 
sent of parties before the Court below 
and its genuineness is not questioned be- 
“fore us. It shows that the goods arrived 
at Madras on 12th January, 1964, the 
goods reached the place where the sur- 
vey was held on the 13th and the 14th, 
that the application for survey was made 
on the 13th, but reached on the 16th and 
the survey was actually held between the 
16th and the 19th at an open plot at Mek- 
kundam village situated seven miles away 
from. Madras. It further shows that the 
potatoes were rotten and emitting foul 
smell (see column 8) and that all the bags 
were intact and showed no signs of con- 
tact with water or other extraneous mat- 
ter, but they were however all stained by 
liquid which was found coming from rot- 
ten potatoes in each bag. The certificate 
. of the Entomologist referred to in the 
Survey Report states that when fifteen 
per cent. of the consignment was campled 


and examined, it was seen that about 
four per cent. by weight of the tubers 
were found rotten and totally unfit for 
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any purpose and that they were therefore 
destroyed. When the Entomologist was 
asked by the Surveyor to let them know 
the cause of the damage sustained by the 
potatoes, he replied on 22-1-1964 stating 
that damage was due to Saprophytic 
Fungi and the affected tubers were unfit 
for any purpose. Sri Bannerjea urged that 
no reliance could be placed on the said 
certificate since the defendants had no 
opportunity to be present at the time of 
survey and examination and the certifi- 
cate had been issued behind their back. 
We do not find any substance in this con- 
tention. There appears to be no good 
ground to reject the Survey Report and 
the Certificate of the Entomologist. In the 
circumstances of this case, we feel that 
the probative value of the Survey Report 
is not in any way affected by reason of 
the defendants not being present at the 
time of the survey. We are satisfied that 
the plaintiff has established that four per 
cent. of the total number of bags of pota- 
toes from which samples were taken and 
examined had become rotten either at the 
time of delivery at Madras Harbour or 
within January 19, 1964, which was the 
last day on which the Survey was held. 


. 14, The next question for conside- 
ration is what was the total weight of 
potatoes which had become rotten and 


was therefore destroyed. Sri Nanjunda- 
swamy argued that four per cent. of the 
entire consignment should be treated as 
having become rotten. He also relied up- 
on certain letters written by the Consu- 
mer Co-operative Societies complaining 
against the inferior quality of goods. It is 
not clear from those letters to which part 
of the goods they relate and when the 
goods referred tc therein became unfit for 
use. But Sri Bannerjea contended that 
according to Ext. P-260 the bill for trans- 
port charges submitted on 4-2-1964 by 
M/s. R. K. T. & Co. Cargo Movers of 
Madras to whom the work of transport- 
ing the goods from Madras to various 
places in the State of Mysore had been 
entrusted by the plaintiff, 4245 bags had 
already been transported by 15-1-1964 
and before the survey commenced and 
therefore the quantity of potatoes which 
had become rotten could only be four per 
cent. of the remaining quantity of 1979 
bags (the total quantity despatched from 
Rangoon being 5746 plus 478 bags). It 
was also argued by him that the non- 
examination of the drivers of lorries and 
other persons who handled the goods des- 
patched prior to the 16th should lead to 
the inference that the said soods must 
have been in good condition. The submis- 
sion made by Sri Banneriea appears to us 
to be more convincing since it is not dis- 
puted that the only quantity that could 


have been examined by the Entomologist 
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‘was the quantity remaining at the place 
of survey on the 16th January 1964 on 
which date the survey of the goods com- 
menced. It is not therefore reasonable ta 
infer that any part of the potatoes des~ 
patched from Madras upto 16th January, 
1964, had become rotten. According to 
Ext. D-15, the gross weight of 1000 bags 
of potatoes was 72,915 kgs. and out of that 
3006 kgs. had become rotten. It follows 
that approximately 6000 kgs. of potatoes 
from out of 1970 bags had become rotten 
and they had been destroyed. The aver- 
age weight of each bag is about 73 kgs. 
6000 kgs. of potatoes would be approxi- 
mately equivalent to 83 bags. The orice 
paid in respect of them at the rate of 
Rs. 54 per bag C. I. F. Madras was Rupees 
4,482. According to the agreement a sum 
of Rs. 10 per bag was payable as damages 
in the event of default on the part of de- 
fendant 1. We do not consider that the 
said sum as excessive and hence the dam- 
ages payable on that account will be 
Rs. 830. Sri Bannerjea argued that the de- 
fendants were not liable to pay any dam- 
ages at all on the ground that the busi- 
ness of defendant 1 having been nationa- 
lised by Burmese Government, no suit 
could lie against a foreign sovereign or 
its agents for damages. In the absence of 
any convincing evidence in support o= the 
allegation that the business of defendant 1 
had been nationalised. We do not feel 
called upon to express any opinion on the 
said question. l 


15. It was next argued on behalf 
of defendants 2 and 3 that the plaintiff 
having not taken steps to recover the 
damages from the Insurer and having not 
impleaded the Insurer and the Shipping 
Co. as parties to the suit, defendants 2 
and 3 are not liable to pay damages. We 
do not agree with the above submission. 
It is in evidence that immediately after 
it was noticed that certain quantity of 
potatoes had become rotten, the pla:ntiff 
did lodge a claim with the Insurer, who 
repudiated the same on the ground that 
the loss was due to the Internal vice of 
the goods in question which was noz co- 
vered by the policy. Ext. D-15 the Survev 
Report shows that the bags were intact 
and they had not suffered any external 
damage. In the circumstances, the Insurer 
and the Shipping Company cannot be con- 
sidered as necessary parties. 


16. On a consideration of the en- 
tire matter, we hold that the defendants 
are liable to pay the plaintiff a sum of 
Rs. 4,482 being the price of 83 bags of 
potatoes and Rs. 830 by way of damages 
for not supplying the said quantity ac- 
cording to the agreement. We, therefore, 
set aside the decree of the Court below 
and make a decree for Rs. 5,312 only 
against the defendants with interest there- 
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on at six per cent. per annum from the 
date of suit i.e. 9-12-1964 till date of pay- 


ment. The plaintiff is also entitled to pro-, 


portionate costs in this Court as well as 
in the Court below. 
17. The appeal is accordingly al 
lowed in part. 
Appeal partly allowed, 
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Devayya Gowda and others, Appel’ 
lants v. M. Ganapati Srinivas Kamath 
and others, Respondents. 


First Appeals Nos. 26 and 27 of 1969, 
D/- 27-9-1972, against judgment and de- 
cree of Ist Addl. Civil J., Mangalore, S, 
Kanara, D/- 28-9-1968, 


Index Note :— (A) Civil P. C. (1908), 
Section 60 — Wrongful attachment in 
execution of decree Liability for 
damages to owner of goods seized — 
Nature of. 


Brief Note:— (A) Where the goods of 
a person who was not liable under the 
decree in execution were attached when 
the warrant of attachment did not au- 
thorise the seizure of the goods of that 
person nor did it specifically authorise 
the seizure of the goods lying in the pre- 
mises of such person, the seizure being 
wrongful the judgment-creditor was 
liable to the owner of goods seized for 
the damages caused to him in conse-~ 
quence of such tort — Such wrongful at- 
tachment being a tort, all other persons 
who aided or abetted the judgment-credi-~ 
tor in the commission of such tort, or 
who acted as accessories in its commis- 
sion or who acted in concert in its com~ 
mission would also be jointly and seve- 
rally liable, as well as the 
creditor as joint tortfeasors. (Case law 
discussed.) (Paras 11, 12) 


Index Note:— (B) Judicial Officers’ 
Protection Act (1850), Section 1 — Pro- 
tection afforded to judicial officers under 
— Nature of. 

Brief Note :—— (B) Where the Amin 
of the executing Court misused his office, 
and the warrant of attachment issued to 
him in collusion with others to cause loss 


to a person who was not liable under the 


decree by seizing his goods by refusing 
in violation of Order 21, Rule 43 and re- 
levant Civil Rules of Practice to accept 
sureties and cash security offered by him, 
he was not entitled to the protection of 
the Act. 
Cases Referred: Chronological 
AIR 1970 SC 1468 = (1969) 2 SCR 
959, Khushro S. Gandhi v. N, A. 
Guzder 


CQ/HQ/B116/73/SNV, 


Paras 


12 


(Para 28) - 


A. 
. 
SS 
$ 


\ 


| 
i 


judgment-~—} 


ton L- 


- m 


ki 


1974 


AIR 1949 Cal 457 = 83 Cal LJ 338, 
Bajranglal Poddar v. Sitaram 
Kedia 12 

AIR 1938 All 508 = 1938 All LJ 
654, Qaim Husain v. Pirbhu Lal 12 

AIR 1931 PC 28 = 1931 All LJ 541, 
Ramanathan Chetty v. Mira 
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In F. A. No. 26 of 1969. 


V. S. Sadasivan, for Appellants; S. G. 
Sundaraswamy and Shivashankar 
Bhat, for Respondent No. 1. 


In F. A. No. 27 of 1969. 


V. Krishna Murthi and V. Taraka- 
ram, for Appellant; S. G. Sundara- 
swamy and Shiva Shankar Bhat, for Res- 
pondent No. 1. 


VENKATARAMIAH,  J.:— These 
two appeals are filed against the decree 
passed in Original Suit No. 38 of 1966 on 
the file of the Civil Judge at Mangalore, 
The plaintiff who is the respondent be- 
fore us and who is the son of one Sri- 
nivasa Kamath, filed the above suit for 
recovery of Rs. 21,032-50 jointly and 
severally from defendants 1 to 7 on the 
basis of the following allegations :— 


The plaintiff has been carrying on 
business in areca and other agricultural 
produce in Puttur from the year 1942 at 
his shop premises bearing door Nos. 13/95 
and 13/96 and the said business exclu- 
sively belongs to him; that at or about 
9-00 a. m. on 26-4-1965, defendants 1 to 7 
came to his shop; and defendant 3 who 
was the Amin attached to the Court of 
the Munsiff at Puttur had with him at 
that time a warrant for attachment of 
moveables issued in R. E. P. No. 145 of 
1965 against Srinivasa Kamath, the father 
of the plaintiff in execution of a decree 
passed in O. S. No. 288 of 1953 on the file 
of the said Court. One Athri Rama Pra- 
bhu had obtained a money decree in O.S. 
No. 288 of 1953 against Srinivasa Kamath 
and that the decree had remained un- 
satisfied. Athri Rama Prabhu had as- 
signed the decree in favour of one 
Kamalaksha Pai, who in his turn had 
transferred it in favour of defendant 1 in 
this suit. When defendant 3 proceeded 
to attach the goods lying in his shop, the 
plaintiff protested saying that his goods 
could not be attached in execution of the 
decree obtained against his father. He 
also sent for an Advocate, Sri K. N. 


_ Mallya, practising at Puttur in order to 
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explain the true legal position to defen- 
dant 3. Defendant 3 who was assisted by 
defendants 4 and 5, who were also the 
Amins attached to the Munsiff’s Court at 
Puttur, did not pay any heed to the pro- 
tests of the plaintiff.. After Mallya arriv- 
ed, he also persuaded defendants 3 to 5 
not to proceed with the attachment of 
the goods belonging to the plaintiff. AI 
the defendants who were present were 
informed that Srinivasa Kamath, judg- 
ment-debtor in R. E. P. No. 145 of 1965 
had no sort of interest in that shop and 
the business which was being carried on 
there and that Srinivas Kamath was not 
present at that time in the shop. In the 
meanwhile, two other respectable per- 
sons of Puttur, namely, Hanumanth Bhat 
and Manjunatha Kini offered to stand as 
sureties. The plaintiff also suggested 
that he was willing to offer cash secu- 
rity in order to avert the attachment of 
the goods. The appeals made by the 
plaintiff, Sriyuths Mallya, Hanumantha 
Bhat and Manjunatha Kini were all in 
vain. Defendants 3 to 5 refused to ac- 
cept the sureties and the cash security 
offered by and on behalf of the plaintiff 
and attached thirty bags of biligotu areca 
weighing 1893 kgs. of the value of about 
Rs. 13,000/-. No attachment proceed- 
ings were drawn up at the premises of 
the shop. The goods which were seized 
were loaded into a lorry bearing number 
MYX 49388 which had been brought by 
the defendants and they were taken away 
by all the defendants. It was alleged 
that the conduct of the defendants 
amounted to trespass and that the plain- 
tiff had been wrongfully deprived of his 
goods by defendants 1 to 7 who acted in 
concert with a view to causing loss to 
the plaintiff. Since on -26-4-1965 the 
Munsiff’s Court at Puttur had been closed 
on account of: summer vacation, the 
plaintiff went to Mangalore and moved a 
petition before the Vacation Judge to re- 
lease the goods that had been illegally 
attached, after depositing a sum of Rupees 
5,000/-. On the same day, the Vacation 
Judge ordered the release of the goods 
and directed the Bailiff of the Munsiff’s 
Court at Puttur to release the goods. 
From the papers that were later on lodged 
with -the Court of the Munsiff by defen- 
dant 3, it was known that the goods had 
been entrusted to defendants 1 and 2 as, 
sureties by defendant 3. All the attempts ` 
made to serve defendants 1 and 2 with 
the order for release of the goods failed 
since they were not traceable. It was 
further alleged that defendants 6 and 7 
apart from otherwise assisting defendants 
1 to 5 in illegally seizing the goods, certi- 
fied on the attachment warrant regard- 
ing the solvency of defendants 1 and 2 


even though they were persons of no 
means at al and that the goods were 
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taken from the place of attachment to 
the residence of defendant 6 at Kanaka- 
majalu situate about 14 miles away from 
Puttur Town. When it was not possible 
to recover the goods which had been il- 
legally attached or their value even after 
a claim petition filed by the plaintiff 


under Order XXI, Rule 58 of the 
Code of -Civil Procedure has been 
allowed, the plaintiff caused registered 


notices issued to ali the defendants on 
10-9-1965 calling upon them to make 
good the loss which the plaintiff had sus- 
tained. The defendants sent replies corn- 
tainng false and frivolous allegations. 
Thereafter the plaintiff instituted the 
above suit against all the defendants on 
the basis that they were joint tort-fea- 
sors who were jointly and severally liable 
to pay the damages for the wrongful at- 
tachment made on 26-4-1965. The plain- 
tiff estimated the value of the goods at- 
tached at Rs. 13,000/- and estimated the 
profits which he would have made but 
for the seizure at Rs. 2,000/-. He claimed 
Rs. 5,000/- as damages for mental agony. 
On the total sum of Rs. 20,000/~ so claim- 
ed, the plaintiff claimed interest at 6% 
per annum from 26-4-1965 upto the date 
of institution of the suit amounting to 
Rs. 982.50; Rs. 50/- towards notices 
charges, and future interest at 6% pez 
annum. 


2. Defendants 1 to £ contested the 
suit and defendant 7 remained ex parte. 
Defendant 1 who was the assignee de- 
cree-holder pleaded that the shop in 
question belonged to Srinivasa Kamath 
and that the plaintiff had no interest in 
the goods that had been attached. He de- 
nied that he had acted in collusion with 
the other defendants in order to cause 
loss to the plaintiff. He further pleaded 
that pursuant to the warrant that had 
been issued by the Munsiff’s Court in 
execution of the decree an attempt was 
made by defendant 3 to attach the goods 
on 23-4-1965 and that since the judgment- 
debtor obstructed, the Court was request- 
ed to allow the warrant to be executed 
with the help of the police and by break- 
ing open the locks, if any. After the 
Court passed necessary orders on the re- 
quest so made, the warrant was executed 
on 26-4-1965. On that day Srinivasa 
Kamath who was present at the shop 
stated that the goods belonged to him 
and that the goods were, therefore, law- 
fully attached. He further pleaded that 
Sri K. N. Mallya, Advocate, who cama 
to the spot tried to influence defendant 3 
in several ways in order to prevent at- 
tachment and having failed in his at- 
tempts to do so, began to threaten defen- 
dant 3. It was not true that either ths 
plaintiff or anybody on his behalf told 
either defendant 1 or defendant 3 that 
the shop belonged to the plaintiff and 
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that the goods should not be attached 
on that account. It was further alleged 
that neither Hanumantha Bhat nor 
Manjunatha Kini offered themselves as 
sureties. The case of the plaintiff that 
he offered cash security was also denied. 
The allegation in the plaint that the at- 
tachment proceedings were not drawn 
up at the place of attachment was also 
denied, 

Defendant 1 further denied that the 
lorry, MYX. 4938, had been brought and 
that the attached goods were taken away 
in that. The attached goods were en- 
trusted to the custody of defendants 1 
and 2. After the goods were directed to 
be released, the attached goods were 
brought to Puttur for being delivered to 
the Amin at the Grama Chavadi on 19-6- 
1965, but the goods had to be taken back 
by defendant 2 to his house at Dalampadi 
since the Amin did not turn up. In a 
suit instituted against defendant 2 in 
O. S. No. 262 of 1965 on the file of the 
Munsiff at Kasargod, the said goods were 
attached from the custody of defendant 2 
and hence they could not be produced. 
It was pleaded that the goods that were 
attached were worth only about Rupees 
5,000/-. The allegation that defendants 
1 to 7 had colluded with each other in 
order to effect wrongful attachment and 
to cause consequent loss to the plaintiff, 
was denied. It was urged that the suit 
was liable to be dismissed. Defendant 2 
pleaded more or less on the same lines 
as defendant 1. He admitted that the 
goods had been entrusted to his custody 
at the time of the attachment and that 
he had brought the goods to Puttur on 
19-6-1965 to Grama Chavadi after coming 
to know of the orders of the Court to 
produce the attached goods, but they 
could not be delivered because the Amin 
who had been deputed to receive the 
goods from him did not come to the 
Grama Chavadi on that day. Thereafter 
the goods were taken back by him, but 
subsequently the very same goods were 
attached by the Munsiff’s Court, Kasar- 
god in a suit instituted against him. 
Therefore, he had been prevented from 
circumstances beyond his control from 
producing the attached goods. He denied 
that all the defendants acted in concert. 
He, therefore, prayed for the dismissal of 
the suit. 


3. Defendant 3 in his written 
statement pleaded that the shop in ques- 
tion belonged to Srinivasa Kamath and 
that there was no collusion or conspiracy 
among defendants 1 to 7 in corder to 
cause loss to the plaintiff. He alleged 
that pursuant to the warrant which was 
entrusted to him for execution, he effect- 
ed the attachment in good faith and in 
accordance with law. He had sought 
police aid in order to do so and it had 


- 
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been ordered. He denied that the goods 
attached belonged to the plaintiff and 
that they were worth more than Rupees 
13,000/-. According to him, the estimat- 
ed value of the goods was in the order of 
Rs. 5,000/-. It was pleaded that at the 
time of the attachment, Srinivasa Kamath 
judgment-debtor was present and that 
defendants 4 and 5 were not present and 
that Sri K. N. Mallya, Advocate, was sent 
for by Srinivasa Kamath and not by the 
plaintiff. On his arrival, Sri Mallya sent 
away the judgment-debtor from that 
place. The allegation in the plaint that 
Sri Mallya requested defendant 3 not to 
proceed with the attachment because the 
goods belonged to the plaintiff, was deni- 
ed. Similarly, the allegation that Hanu- 
mantha Bhat and Manjunatha Kini of- 
fered to stand as sureties and that the 
plaintiff offered to ‘ive cash security and 
that defendant 3 refused to accept the 
same, was also denied by defendant 3. 
After the attachment was complete, pro- 
ceedings were drawn up in proper form 
and the goods were entrusted to the cus- 
tody of defendants 1 and 2 who agreed to 
act as sureties. The allegation in the 
plaint that lorry MYX. 4938 was brought 
to carry the attached goods and that the 
goods were loaded into it and taken away 
in accordance with the direction: given 
by defendants 3 to 6, was denie’ 


He pleaded that he was noi concerned 
with the manner in which the sureties 
dealt with the goods after they were en- 
trusted to them. It was further pleaded 
that even though there was any error of 
judgment on his part in the execution of 
the warrant, since he had acted with dili- 
gence he was entitled to the protection 
under the Judicial Officers’ Protection Act. 
Defendant 4 pleaded that he had nothing 
to do with the execution of the warrant in 
question and that he was in no way con- 
cerned with the recovery of the decretal 
amount. He denied that he had parti- 
cipated in the attachment and that he 
was assisting defendant 3. It was no 
doubt admitted by him that he was at 
the spot where the attachment was ef- 
fected only as a spectator, but that there 
was no occasion for him to discuss the 
matter either with the plaintiff or Sri 
K. N. Mallya. He denied that the at- 
tached goods belonged to the plaintiff. 
Defendant 5 similarly pleaded that he 
was not concerned with the attachment 
proceedings and that he had not acted in 
concert with the other defendants. The 
allegations in the written statements of 
defendants 4 and 5 are in many respects 
common. The case of defendant 6 was 
that on 26-4-1965 he went to the shop 
which belonged to Srinivasa Kamath 
with two bags of areca early in the 
morning and that he had sold them to 
Srinivasa Kamath and that when he was 
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still there, defendant 3 came in order to 
effect the attachment. After the attach- 
ment was effected, he attested the pro- 
ceedings as a witness. He denied that he 
had certified regarding the solvency or 
fitness of defendants 1 and 2 to act as 
sureties, He also denied that he had 
anything to de with the gocds that were 
attached and that there was any collu- 
sion amongst the defendants as pleaded 
in the plaint. The allegation that de- 
fendant 4 and he took defendants 1, 3 
and 5 into confidence and that all of them 
were jointly responsible for illegally re- 
moving the goods belonging to the plain- 
tiff was also denied by him. 

4. On the basis of the above 
pleadings the Court below framed nine- 
teen issues. The plaintiff examined on 
his behalf seven witnesses including him- 
self and on behalf of the defendants. 
fifteen witnesses including defendants 3 tu 
6 were examined. A large number of 
documents were marked as exhibits in the 
case by the parties. At the conclusion of 
the trial, the Court below held, (i) that 
the goods that had been attached’ be- 
longed to the plaintiff; (ii) that the at- 
tachment was not legal and proper: (iii) 
that the attachment has been effected il- 
legally in collusion by the defendants 
and that the acts of the defendants 
amounted to trespass; (iv) that defen- 
dants 3 to 5 acted mala fide and in excess 
of their authority: (v) that defendant: 
3 to 5 were not entitled to the protection 
of Judicial Officers’ Protection Act; (vi) 
that all the defendants had conspired and 
acted in collusion in depriving the plain- 
tiff of the goods illegally, and (vii) that 
the defendants were jointly and several- 
ly liable to pay the plaintiff a sum of 
Rs. 11,400/- towards the value of the 
goods attached, Rs. 2,000/- as damages 
for the loss of reputation and mental 
agony and Rs. 1,000/- towards loss of 
profit which the plaintiff would have 
made by the sale of areca. The Court 
below, therefore, made a decree for 
Rs. 14,400/- against the defendants. 

5. Aggrieved by the decree of the 
Court below, defendants 3, 4, 5 and 7 have 
filed R. F. A. No. 26 of 1969 and defen- 
dant 6 has filed R. F. A. No. 27 of 1969. 
Defendants 1 and 2 have not filed any 
appeal. 


6. The points that arise for con- 
sideration in these appeals are:— 

1. Whether the plaintiff is the owner 
of the shop from which the goods were 
attached and whether the attached goods 
belonged to the plaintiff ? 

2. Whether the execution of the at- 
tachment warrant against the plaintiff 
was wrongful ? 

3. Whether all or any of the defen- 
dants are responsible for the loss or 
damage suffered by the plaintiff? and 
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4. What is the extent of damages the 
plaintiff is entitled to? 


T. It is not disputed tnat 30 bags 
of areca were attached on 26-4-1965 pur- 
suant to a warrant of attachment issued 
in R. E. P. No. 145 of 1965 in execution 
of a decree passed in O. S. No. 288 of 1953 
at shop premises bearing door Nos. 13/95 
and 13/96 of Puttur Town. Exhibit P-82 
is the warrant of attachment. It is seen 
from the said warrant that defendant 1 
had got it issued in order to recover a 
sum of Rs, 5,612-14 from Srinivasa 
Kamath, the father of the plaintiff. The 
decree in O. S. No. 288 of 1953 was pass- 
ed on 20-10-1953. Even before the said 
decree was passed, the plaintiff had issued 
a notice as per Exhibit P-79 to Athri 
Rama Prabhu (D. W. 15) who was the 
plaintiff in the said suit informing him 
that the plaintiff was not liable for the 


- decree that was likely to be passed in the 


said suit. D. W. 15 admitted in the 
course of his deposition that he had re- 
eeived the original of Exhibit P-79. In 
Exhibit P-79 it was stated that the busi- 
ness which was being carried on by the 
plaintiff in the name of ‘Ganapathi Sri- 
nivasa Kamath’ and the house in which 
he was residing belonged exclusively to 
the plaintiff and that Srinivasa Kamath 


had no interest in them. It was also 
mentioned that the records maintained 


by the several offices and the accounts 
of the dealers with whom he had busi- 
ness transactions, would establish the 
said fact. The plaintiff, therefore, warn- 
ed D. W. 15 that in the event of the pro- 
perties belonging to the plaintiff being 
proceeded against for recovery of the 
monies due under the decree, D. W. 15 
wore be liable for damages to the plain- 
tiff, 


Until 1965 no action had been taken 
to attach the goods or properties in the 
shop in question in order to realise the 
decretal amount. The plaintiff, in addi- 
tion to the oral evidence, has produced 
before Court a large number of docu- 
ments in support of his case that he was 
the exclusive owner of the shop bearing 
Nos. 18/95 and 13/96 of Puttur. Exhi- 
bits P-1 to P-25 are the Day Books main- 
tained in the said shop between 1942 and 
1965. The name of the plaintiff, namely, 
M. Ganapathi Srinivasa Kamath, Mer- 
chant, Puttur, is mentioned in all these 
books. Exhibits P-26 to P-41 are the 
ledgers in respect of the shop in question 
for the period between 1950-51 and 1965- 
66. On all these ledgers the name of the 
plaintiff is found. Exhibits P-1 to P-25 
and P-26 to P-41 are account books 
maintained in the ordinary course of 
business. They appear to have been 
checked by the officers of the Commer- 
cial Tax Department and the Income-tax 
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Department. The genuineness of these 
books were also not questioned either 
before the Court below or before us. The 
number of transactions to which these 
books refer, show that the plaintiff has 
been trading on a large scale in areca nut, 
cashew nut, ramapatra and other agri- 
cultural and forest produce from 1942 
onwards even though at the commence- 
ment the business was started on a very 
small scale. It is to be seen that from 
year to year the volume of business has 
gone on gradually expanding. 


It is also to be seen from the said 
books that the plaintiff was paying re- 
gularly the sales tax, income-tax and 
other taxes all along. Exhibit P-44 is a 
licence issued in favour of M. Ganapathi 
Srinivasa Kamath, Merchant, Puttur, the 
plaintiff, under Section 5 (3) of the Mad- 
ras Commercial Crops Market Act by the 
Deputy Commissioner of South Kanara 
on 25-4-1965. Exhibit P-45 is a similar 
licence issued on 19-6-1964 and Exhi- 
bit P-46 is a similar one issued on 19-1- 
1963. Exhibit P-47 is a certificate dated 
12-6-1954 issued by the Deputy Com- 
mercial Tax Officer of Puttur certifying 
that the plaintiff had been paying sales 
tax from 1942-43. Exhibits P-48 and P-49 
are challans under which the plaintiff 
has paid sales tax due from him. Exhi- 
bit P-52 is an order of assessment in res- 
pect of the year 1-4-1957 to 30-9-1957 
passed by the Commercial Tax Offi- 
cer in respect of the sales tax pay- 
able by the plaintiff. Exs. P-53 to P-56 
are assessment orders passed by the In- 
come-tax Dept. in respect of the years 
1954-55, 1960-61, 1962-63 and 1963-64 res- 
pectively. In all those orders, it is seen 
that the plaintiff M. Ganapathi Srinivasa 
Kamath is the assessee and his status 
is shown as ‘individual’, The business 
of the plaintiff is not assessed on the basis 
that it was a partnership firm or joint 
family firm. A reading of those assess- 
ment orders would show that they had 
been passed in respect of the income 
which the plaintiff had derived from his 
business as its sole proprietor. 


The building in which the shop is 
situated belongs to one Jalajakshamma 
and the plaintiff has sworn that he has 
taken it from her as a lessee. Exhibit 
P-72 series consist of eleven rent receipts 
issued by Jalajakshamma. The earliest 
of them bears the date 1-8-1959 and the 
latest bears the date 1-6-1965. The fact 
that the plaintiff was paying rent to 
Jalajakshmma in respect of the shop pre- 
mises is also borne out from Exhibits P-1 
to P-41. Exhibits P-73, P-74 and P-75 are 
Bank Pass Books issued by the Canara 
Bank Ltd., and Exhibit P-76 is the pass 
Book issued by the State Bank of 
Mysore, Puttur. The plaintiffs name Is 
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found in all those books as the person to 
whom the concerned accounts related. It 
is no doubt true that in Exhibit P-75 the 


“ name of the depositor is mentioned as 


w M/s. M. 


r 


Ganapathi Srinivasa Kamath. 
That by itself does not mean that the ac- 
count belongs to more than one person. 
The plaintif has sworn that the current 
account covered by the said Pass Book 
was his individual account. 


If the defendants wanted to show 
that the said account related to more than 
one person, they could have summoned 
the Bank to produce the records which 
are usually maintained by the Bank to 
show whether the account relates to an 
individual person or to an association of 
persons. No such attempt has been 
made in this case. There is nothing to 
disbelieve the version of the plaintiff 
that the said account is his individual 
account. Apart from the oral statement 
of defendants 3, 4, 5 and 6 stating that 
the business in the shop premises Nos. 
13/95 and 13/96 belongs to Srinivasa 
Kamath, we do not have any documen- 
tary evidence on their behalf in support 
of their case. Defendant 6 who was exa- 
mined as D. W. 11 in the case, even 
though in his examination~-in-chief and 
in the early part of his cross-examina- 
tion maintained that the shop belonged to 
Srinivasa Kamath, at a later stage of his 
cross-examination had to admit as fol- 
lows, “I have come to know now that the 
shop which I called or presumed to be 
the shop of Srinivasa Kamath, belongs to 
the plaintiff’. The evidence in respect 
of the godown which belonged to the 
"plaintiff also is to the same effect. 


In view of the overwhelming docu-~ 
mentary evidence available in the case, 
we are of the opinion that the finding of 


_ the Court below that the plaintiff was 


the exclusive owner of the business 
which was being run in premises bear- 
ing Nos. 13/95 and 13/96 at Puttur and 
at the godown which is situate nearby, 
cannot be disturbed. It, therefore, fol- 
lows that the areca which was admitted- 
ly seized from the said shop belonged to 
the plaintiff. Some attempt was no 
doubt made by the defendants in the 
court below by examining D.Ws. 3 to 9 
to show that either the goods in the shop 
did not belong to the plaintiff or to show 
that the accounts maintained by the plain- 
tiff with regard to the stock, were not 
correct. The case of the plaintiff as dis- 
closed from his evidence was that the 
areca that had been attached had been 
purchased by him from several persons 
on the date on which the attachment was 
effected but before the attachment and 
that he had made entries with regard to 
the said purchase in the account books. 
It was mentioned by him that he had 
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given at one or two places the particulars 
regarding the areca nut that had been 
so purchased and which was later on at- 
tached in order to facilitate proof of iden- 
tity of the goods. 

It was argued on behalf of the de~ 
fendants that from the above statement, 
an inference should be drawn that the 
account books had been tampered with 
by the plaintiff in order to support his 
case. We do not find that there is any 
substance in the above contention. It is 
not disputed that thirty bags of areca 
were seized from the shop in question on 
26-4-1965 and that they were removed 
from the premises belonging to the plain- 
tiff, There is no reliable evidence adduc-~ 
ed on behalf of the defendants that the 
attached goods belonged to anybody else, 
It is not shown by them that Srinivasa 
Kamath had any right, title or interest 
either in the business or the goods found 
in the shop. In the circumstances of the 
case, the comment made on behalf of the 
defendants regarding the entries that they 
had been made in the accounts books after 
the attachment was effected loses all 
significance. We, therefore, hold that the 
goods that were seized on 26-4-1965 pur~ 
suant to the warrant of attachment Exhi-~ 
bit P-82 that had been issued, belong ex- 
clusively to the plaintiff and that Srini- 
vasa Kamath, judgment-debtor in the 
execution proceedings had no right, title 
or interest in them. 


8. The lower court has found that . 
the value of 30 bags of areca nut which 
were attached on 26-4-1965 and removed 
from the possession of the plaintiff was 
Rs. 11,400/- only. The correctness of the 
above finding has not been questioned 
before us. The said finding is also sup- 
ported by the evidence placed on record 
by the plaintiff. We, therefore, confirm 
the above finding. 


9. The next question for conside- 
ration is whether the attachment of the 
goods belonging to the plaintiff in execu- 
tion of a decree under which he was not 
liable to be proceeded against is wrong~ 
ful and whether it is actionable. The law 
in India on the above question is fairly 
well settled. 


10. In Kissorimohun Roy v. Har- 
sukh Dass, ((1890) ILR 17 Cal 436 (PC)) 
the Privy Council had occasion to deal 
with the question regarding the liability 
of a decree-holder to compensate the ac- 
tual owner of the goods attached in exe- 
cution of a decree obtained by the 
dGecree-holder when it turned out that 
the owner of the goods was not liable to 
be proceeded against under the decree. 
The appellants in that appeal had obtain- 
ed a money decree against two persons. 
In execution of the said decree, they re- 
quested the court to attach 1500 bales of 
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jute which were lying in the premises of 
the respondent alleging that the said 
goods belonged to the judgment-debtors. 
Accordingly the executing court issued a 
parwana directing its Nazir to proceed to 
the spot and to make an inventory of the 
bales of jute. The Nazir in execution of 
the warrant proceeded to the respon- 
dent’s premises and attached a quantity 
of jute which was pointed out to him by 
the appellants as the property of one of 
the judgment-debtors. The respondent 
thereupon preferred a claim to the goods 
under Section 278 of the Code of Civil 
Procedure which was then in force. The 
said claim having been disallowed, the 
respondent instituted a suit in order to 
establish his rights over the attached 
. goods and for damages for wrongful at- 
tachment. The said suit having been de- 
ereed by the Calcutta High Court, the 
appellants appealed to the Privy Council. 
In that appeal Lord Watson speaking for 
ne Judicial Committee observed as fol- 
OWS- 


“The appellants mainly relied upon 
the English case of Walker v. Olding, 
((1862) 1 H & C 621) which was cited as 
an authority for the proposition that a 
judgment-creditor is not responsible for 
the consequences of a sale, under a judi- 
cial order, of goods illegally taken in exe- 
cution in satisfaction of his debt. (1862) 
1H & C 621 would have been an autho- 
rity of importance had the law of execu- 
tion been the same in India as in Eng- 
land, but there is in that respect no ana- 
logy between the two systems. In Eng- 
land the execution of a decree for money 
is entrusted to the Sheriff, an officer who 
is bound to use his own discretion, and 
is directly responsible to those interested 
for the illegal seizure of goods which do 
not belong to the judgment-debtor. In 
India warrants for attachment in security 
are issued on the ex parte application of 
the creditor, who is bound to specify the 
property which he desires to attach, and 
its estimated value. In the present case, 
by the terms of the parwana, no discre~ 
tion was allowed to the officer of Court 
in regard to the selection of the goods 
which he attached; his only function was 
to secure under legal fence all bales of 
jute in the respondent’s premises which 
were pointed out by the appellants. The 
illegal attachment of the respondent’s 
jute on the 28th November, 1883 was 
thus the direct act of the appellants, for 
which they became immediately respon- 
sible in law; and the litigation and delay, 
and consequent depreciation of the jute, 
being the natural and necessary conse- 
quences of their unlawful act, their Lord- 
ships are of opinion that the liability 
which they incurred has been rightly 
estimated at the value of the goods upon 
the day of the attachment.” 
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l 11. In Ramanathan Chetty v. Mira 
Saibo Marikar, (AIR 1931 PC 28), the 
Privy Council held that a distinction must 
be drawn between acts done without 
judicial sanction and acts done under 
judicial sanction improperly obtained. 


“I£ goods are seized under a writ or 
warrant which authorized the seizure, the 
seizure is lawful, and no action will lie 
in respect of the seizure, unless the per- 
son complaining can establish a remedy 
by Some such action as for malicious pro- 
secution,........ In the case before the 
Board, once it was shown as it has been 
to their Lordships’ satisfaction, that the 
respondent was the cause of the appel- 
lant’s foods having been seized by the 
Fiscal under a warrant which only direct- 
ed him to seize property of the firm, the 
case against the respondent was com- 
plete, and he became liable to the appel- 
lant in damages without proof of malice.” 
We have held that the warrant which 
had been issued as per Exhibit P-82 did 
not authorise the seizure of the goods 
belonging to the plaintiff who was not at 
all liable under the decree in execution. 
The warrant also did not specifically au- 
thorise seizure of goods lying in premises 
bearing Nos. 13/95 and 13/96 or the go- 
down where the plaintiff was carrying on 
business. In those circumstances, the at- 
tachment of the goods belonging to the 
plaintiff was not warranted. 


l 12. Following the decisions in 
Kissorimohun Roy’s case, (ILR 17 Cal 
436) and Ramanathan Chetty’s case, (AIR 
1931 PC 28), P. B. Mukherji, J. observed 
in Bajranglal Poddar v. Sitaram Kedia, 
(AIR 1949 Cal 457) that 


“where the warrant of attachment 
authorizes the Sheriff to levy attachment 
of moveable property belonging to judg- 
ment-debtor, he is not entitled to levy 
it on the goods not belonging to the judg- 
ment-debtor but to somebody else, and 
if he does, the owner of the goods can 
sue the judgment-debtor for wrong- 
ful attachment without any allegation and 
proof of malice or want of reasonable or 
probable cause.” 

It was further held by him that even if 
the goods were seized under a bona fide 
mistake, such bona fide mistake was no 
defence for an action. It was enough for 
the owner of the goods to prove that they 
had been taken away without any law- 
ful justification ie, wrongfully. Similar- 
ly, in Qaim Husain v. Pirbhu Lal, (AIR 
1938 All 508), it was held that for a suit 
for damages it was not necessary to prove 
that the attachment was malicious and 
without reasonable and probable cause. 
In view of the finding recorded already 
by us that the goods in question belong- 
ed to the plaintiff and he was not in any 
way liable under the decree in execution,! 


` 
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defendant 1 at whose instance the war- 
rant of attachment had been issued is 
liable to pay damages to the plaintiff for 
wrongful attachment resulting in unau- 


\|thorised deprivation of the plaintiff's pos- 


session of the goods and subsequent con- 
version of the same. A conversion is an 
act of wilful interference without lawful 
justification, with any chattel in a man- 
ner inconsistent with the right of ano- 
ther, whereby that other is deprived of 
the use and possession of it. Under those 
circumstances, the person responsible for 
the commission of the said tort and all 
those who either aided or abetted him in 
doing so or who acted as accessories in 
its commission or who acted in concert in 
its commission, would also be liable for 
damages, as joint tortfeasors. 


When there is concerted action 
among several people with a common de- 
sign with a view to causing damage to 
another, all of them are liable for the 
entire result. “All coming to do 
lawful act, and of one party, the act of 
one is the act of all of the same party be- 
ing present’ (vide Heydon’s case, (1612) 
11 Co Rep 5a). The same principle was 
followed in Smithson v. Garth, (1691) 3 
Lev 324, in which it was held that where 
the plaintiff was attacked by three per- 
sons, all would be liable for the entire 
damage although only one committed bat- 
tery, another imprisoned him and the 
third stole buttons. In Salmond on Torts, 
15th Edn. at page 592 under the caption 
"Who are joint tortfeasors”, we find the 
following passage: 


“Where the same damage is caused to 
a person by two or more wrongdoers 
those wrongdoers may be either joint or 
independent tortfeasors. Persons are to 
be deemed joint tortfeasors within the 
meaning of this rule whenever they are 
responsible for the same tort—that is ta 
say, whenever the law for any reason im- 
putes the commission of the same wrong- 
ful act to two or more persons at once.” 


This happens in three cases,—agency, 
vicarious liability and common action i.e. 
where a tort is committed in the course 
of a common action or a joint act done 
in pursuance of a common purpose. Deal- 
ing with the nature of liability of joint 
tortfeasors, the learned author proceeds 
to state at page 593 as followr:— 


"Tf a number of persons jointly 
participate in the commission of a tort, 
each is responsible, jointly with each and 
all of the others, and also severally, for 
the whole amount of the damage caused 
by the tort, irrespective of the extent of 
his participation. That is to say, the per- 
con injured may sue any one of them 
separately for the full amount of the loss: 
or he may sue all of them jointly in the 
same action, and even in this latter case 


Devayya v. M. G S. Kamath (Venkataramiah J.) 


an un- 


Prs. 12-13] Mys. 31 


the judgment so obtained against all of 
them may be executed in full against any 
one of them......... 2 


The above view expressed by the 
learned autnor regarding the liability of 
jomt tortfeasors has been approved by 
the Supreme Court in Khushro S. Gandhi 
v. N. A. Guzder, (AIR 1970 SC 1468), in 
which it was held that the liability of 
joint tortfeasors was joint and several 
and that being so, a release of one of the 
tortfeasors, would not result in the dis- 
charge of the liability of the other tort- 
feasors. But Sri V. Krishnamurthy, learn- 
ed counsel for defendant 6, contended 
that on the facts and circumstances of the 
present case tł was not possible at ail to 
extend the Feb‘ity for damages for 
wrorpful attachment to the defendants 
other than defendant 1, for according to 
him in the case of wrongful attachment, 
the only person who would be responsi- 
ble for the loss suffered by the person 
whose goods had been wrongfully attach- 
ed would be the decree-holder. In sup- 
port of the above contention he relied 
upon the observation of the Privy, Coun- 
cil in Kissorimohun Roy’s case, '((1890) 
ILR 17 Cal 436 (PC)) that ‘in all cases of 
Ulegal attachments, the decree-holders 
became immediately responsible in law’. 
He wanted us to understand the expres- 
sion ‘Immediately’ as ‘exclusively’ and 
hold that no person other than the de- 
cree-holder could be answerable in an ac- 
tion for damages for wrongful attach- 
ment. We.find it difficult to agree with 
the submission of Sri Krishnamurthy. If 
the action of the decree-holder in bring- 
ing about a wrongful attachment amounts 
to a tort which is act’onable in law, then 
all persons who acted in concert in the 
commission of the said tort would be 
liable as joint tortfeasors as already ex- 
plained above. 


i3. Another contention urged by 
Sri Krishnamurthy may conveniently be 
dealt with at this stage. He argued that 
the attachment having been effected by 
defendant 3, whe was an officer of a court, 
pursuant to a judicial warrant it could 
not be said that defendant 3 and the 
other defendants had acted in collusion or 
collectively with the object of commit- 
ting a tort. It was contended that the exe- 
cution of a process of a court was in its 
very nature an innocent act, and that, 
therefere, neither defendant 3 nor defen- 
dants 4 to 7, could be considered as joint 
tortfeasors along with defendant 1 the 
decree-holder who alone was responsible 
in law for the consequence of unauthoris- 
ed seizure of the goods of the plaintiff. 
We cannot accept the above proposition 
without any qualification. If in the course 
of the execut‘on of the warrant issued by 
the court defendant 3 is shown to have 
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acted within his lawful authority and if 
there is no evidence to show that there is 
no collusion amongst defendant 3 on the 
one hand and the other defendants on the 
other, then probably the submission made 
by Sri Krishnamurthy would be accept- 
able. But if the court comes to the con- 
clusion that the defendant 3, the Amin, 
had acted outside his lawful authority 
and in a capricious way and that the other 
defendants either abetted or aided him 
in doing so, then all the defendants would 
be responsible for the loss sustained by 
the plaintiff as a consequence of wrong- 
ful attachment. We shall now proceed to 
consider the question whether defendants 
1 to 7 had acted in concert with the ob- 
ject of causing loss to the plaintiff as 
alleged by him. 


14, In so far as defendants 1 and 
2 are concerned, it has to be observed 
that their liability is beyond dispute. De- 
fendant 1 was the decree-holder at whose 
instance the warrant of attachment had 
been issued pursuant to which the pro- 
perty belonging to the plaintiff who was 
not a judgment-debtor, was seized. In 
those circumstances, it has to be held on 
the basis of the decision in Kissorimohun 
Roy’s case, ((1890) ILR 17 Cal 436 (PC)) 
and other cases referred to above, that 
he would be liable for damages. Defen- 
dants 1 and 2 are also liable on the ground 
that the goods that had been attached 
were entrusted to their custody as sure- 
ties with the condition that the goods 
must be produced before the court when~ 
ever they were required to do so. Admit- 
tedly in this case, defendants 1 and 2 did 
not produce the goods before the court 
and no information is available regarding 
the manner in which they were disposed 
of apart from the statement that the said 
goods had been attached pursuant to a 
warrant issued by the Court at Kasargod 
in Kerala State and removed to that 
court. Defendants 1 and 2 have also not 
preferred any appeal against the decree 
passed against them in the suit, 


15. In order to determine the 
liability of defendants 3 to 7. it would be 
necessary to refer to certain events which 
had taken place prior to the date of at- 
tachment. After obtaining a money decree 
against Srinivasa Kamath, the father of 
the plaintiff, in O. S. No. 288/53 on the 
file of the District Munsiff, Puttur, on 
20-10-1953, Athri Rama Prabhu, D.W. 15, 
filed the first execution application for re- 
covery of the decretal amount in R. E. P. 
No. 1 of 1954 as per Exhibit P-98. In that 
execution application he had prayed for 
the arrest of the judgment-debtor and 
also for the attachment of his movables 
in order to recover the money due to him. 
In that case Srinivasa Kamath appeared 
and filed his objections and the said exe- 
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cution application was allowed to be dis- 
missed as not pressed on 29-6-1954. In the 
successive execution applications which 
were filed thereafter as borne out from 
Exhibits D-21, P-99, P-100, P-101, and 
P-102, D.W. 15 was not able to recover 
the amount since in all those cases Sri- 
nivasa Kamath appeared and opposed the 
execution proceedings. The last of the 
execution application filed by D.W. 15 
was dismissed on 30-7-1959. 


Thereafter he assigned the decree in 
favour of one B. Kamalaksha Pai who fil- 
ed R. E. P. No. 279/61 for recovery of the 
decretal amount. In that case also Sri- 
nivasa Kamath appeared and filed his ob- 
jections. The said execution application 
was again allowed to be dismissed on 
21-12-1960 as per Exhibit P-103 after the 
assignment in favour of Kamalaksha Pai 
was recognised. Thereafter Kamalaksha 
Pai filed R. E. P. No. 446 of 1964 which 
was dismissed on 22-1-1965 as per Exhi- 
bit P-104. In the meanwhile Kamalaksha 
Pai had on 7-1-1965 assigned the decree 
in favour of defendant 1 who sued out 
execution in R. E. P. No. 42 of 1965. In 
that case notice was ordered to the judg- 
ment-debtor Srinivasa Kamath. The said 
petition was allowed to be closed on 9-4- 
1965 after recognising defendant 1 as the 
assignee decree-holder vide Exhibit P-106. 
Almost within a week after the dismissal 
of the said application, defendant 1 filed 
R. E. P. No. 145 of 1965 on 17-4-1965 in 
order to recover the decretal amount from 
Srinivasa Kamath and obtained an order 
for the attachment of the movables of 
the judgment-debtor. Exhibit P-107 is the 
copy of the said execution application and 
Exhibit P-82 is the certified copy of the 
attachment warrant issued in that case. 
We are concerned in these appeals with 
the proceedings in the said execution ap- 
plication. 


16. We have already referred ear- 
lier to the issue of a notice as per the 
original of Exhibit P-79 on 14-9-1953 by 
the plaintiff to Athri Rama Prabhu, 
D.W. 15, even before Athri Rama Prabhu 
secured the decree in question intimating 
him that the plaintiff was not liable for 
the amount claimed in O. S. No. 288/53. 
It is in the evidence of the plaintiff who 
has been examined in this case as P.W. 1 
that in or about the year 1960-61, defen- 
dant 4 who was the Amin attached to the 
Munsiff’s Court at Puttur and defendant 6 
approached the plaintiff and requested 
him that he should pay up the decretal 
amount under the decree that had been 
obtained by D.W. 15 and that the plaintiff 
had told them that he was not agreeable 
to pay the amount due under the said 
decree. 


Sri K. N. Mallya. an Advocate of 
Puttur Bar, who has been examined as 


sT ý 
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P.W. 6 and who was appearing for Sri- 
nivasa Kamath in the execution proceed- 
ings referred to above, has stated in his 
deposition that in or about March 1965 
defendant 4 had approached him -and had 


=a talk about the decree-debt. It is further 


stated by P.W. 6 that defendant 4 told 
him that the decree-in question had been 
assigned in favour of his friend and that 
he had been asked by his friend to re- 
cover the decretal amount after waiving 
interest provided it was paid. It is further 
stated that P.W. 6 intimated the same to 
Srinivasa Kamath and that Srinivasa 
Kamath in reply told him that he had no 
means to pay any part of the decretal 
amount. The person referred to as the 
friend of defendant 4 can only be defen- 
dant 1 as the said talk took place subse- 
quent to the date of assignment of the 
decree in favour of defendant 1. 


17. The attachment warrant Exhi- 
bit P-82 was handed over to defendant 3, 
who has been examined as D.W. 1, on 
17-4-1965 and that it was returnable by 
24~4-1965 which happened to be the last 


working day before the commencement of. 


Summer vacation for the civil courts. 
During summer vacation all the powers 
exercisable by the Munsiff who had issu- 
ed the warrant of attachment could he 
exercised only by the Vacation Judge at 
Mangalore. It is the case of defendant 3 
that he went to the shop in question on 
23-4-1965 where the judgment-debtor Sri- 
nivasa Kamath was carrying on business 
in order to execute the warrant and that 
Srinivasa Kamath was present in the 
shop. He could not effect attachment on 
that day because Srinivasa Kamath ob- 
jected to the attachment. Hence he had 
to make a report to the court seeking 
police aid and permission to break open 
the locks, if any, in order to attach the 
goods. In the report of the Amin defen- 
dant 3, dated 27-4-1965 made on the at- 
tachment warrant Exhibit P-82, he has 
stated as follows:— 


“On 23-4-1965 I along with'the peti- 
tioner went to the shop No. 13/95 in 
which the respondent was trading in Put- 


‘tur Kasaba and read-over the contents of 


this order to him. Then he with some 
others resisted me from executing the 
order. I then submitted a report for 
police aid and for breaking open the 
locks etc. to the Court.” 


Exhibit D-24 is the report dated 
23-4-1965 made by defendant-3 praying 
for permission ta break open the locks 
with police aid in order to execute the 
warrant. In that it was stated by him 
that the judgment-debtor Srinivasa 
Kamath and his men resisted him when 
he went to the premises of the shop in 
order to attach the goods. Exhibit D-23 
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is the application filed by defendant-l 
for permission to take police aidand to 
break open the’ locks at the time of — 
attachment. On the said application, 
the court made an order permitting de- 
fendant-3 to execute the warrant with 
police aid. At this stage it may be men- 
tioned that it was alleged by defendant-3 
that he also prepared a mahazer or 
panchanama on 23-4-1965 at the spot 
regarding what took place near the shop 
as per Exhibit P-110. The said mahazer 
purports to be one signed by the resi- 
dents of Puttur and it is signed by one 
Mahabala Shetty and another whose 
Signature is not legible. In that it is 
Stated that the judgment-debtor and 
some persons obstructed the attachment 
of goods on 23-4-1965. The said mahazer 
was actually submitted to the Court on 
27-4-1965 and defendant-3 in his deposi- 
tion has stated that he submitted a 
separate report to the Court for the 
purpose of securing police aid on 23-4- 
1965. It is in the evidence of the plain- 
tiff that Mahabala Shetty one of the 
attestors of Exhibit P-110. was no other 
than brother of defendant-7, 


Neither Mahabala Shetty nor the 
other person who had signed Exhibit 
P-110 was examined as a witness on be- 
half of the defendants. The plaintiff in 
his deposition has clearly stated that he 
was in his shop on 23-4-1965 through- 
out the day except from 12-30 p.m. to 
1-00 p.m. and that defendant-3 had not 
come to his shop in order to attach the 
goods. Having regard to the fact that _ 
we have held that the shop belongs to the 
plaintiff and that Srinivasa Kamath had 
no interest in it. it would be difficult 
to hold that Srinivasa Kamath offered 
any resistance on 23-4-1965 as alleged 
by defendant-3. Secondly, the above 
conduct attributed to Srinivasa Kamath 
on 23-4-1965 is inconsistent with the 
case sought to be established on behalf 
of the defendants that on 26-4-1965 
Srinivasa Kamath voluntarily delivered 
the goods that were attached by defen- 
dant-3 without any obstruction., Hav- 
ing regard to the aforesaid circumstance 
and to what took place on 26-4-1965 and 
on subsequent dates, we are of the opi- 
nion that the mahazer Exhibit P-110, 
the “application made to the Court on 
23-4-1965 by defendant-1 to give police 
aid in order to effect attachment and 
the oral evidence given by defendant-3 
on the above question, are all clumsy 
attempts made by defendant-3 and other 
persons concerned at creating false evi- 
dence in order to facilitate procrastina-~ 
tion of the attachment proceedings so 
that after the Munsiff’s Court at Puttur 
was closed for summer vacation, they 
could seize the goods belonging to the 
plaintiff without the fear of any imme- 
diate intervention by -the Court at Puttur. 
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We are not satisfied about the case of 
defendant-3 that he visited the shop of 
the plaintiff on 23-4-1965 in connection 
with execution of the warrant of attach- 
ment. 

18. We shall now proceed to the 
next aspect of the case relating to the 
events that took place on 26-4-1965. It 
is the case of the plaintiff that. the goods 
in question were removed from his 
shop. after they were seized, in a lorry 
bearing number MYX 4938. It is in the 
evidence of the plaintiff that the said 
lorry was driven away with the goods 
and some of the defendants by P. W. 5 
R. D’Souza who was acting as the 
driver of the said lorry. The plaintiff 
has also deposed that on the evening of 
26-4-1965. P. W. 5 D’Souza told him that 
the attached goods had been deposited 
in the house of defendant-6 at Kana- 
kamajalu, P. W. 5 has stated in his evi- 
dence that on the evening of 25-4-1965 
he was asked by K. P. Shetty. examin- 
ed as D. W. 13 and who was the owner 
ofthe lorry totake the lorry to defen- 
dant-6 atKanakamajalu whichisa place 
14 miles away from Puttur Town and that 
he accordingly took the lorry to Kana- 
kamajalu. He thas further stated that he 
spent that night in the house of defen- 
dant-6 asdefendant-6 told him that they 
could leave the place the next morning. 
Defendant-6 and ten to fifteen other per- 
.sons got into the lorry at about 7.00 a. m. 
on the morning of 26-4-1965 and all of 
them came to Puttur. All the persons other 
than defendant-6 who tad got into the 
lorry were asked toget down at Dharbe 
locality in Puttur which was about four 
furlongs away from'the shop of the 
plaintiff, Thereafter defendant-6 came 
in the lorry to the house of defendant-4. 
Just at that time a car also came near 
the house of epee nee 4 in which there 
were some persons. Defendants-4 and 6 
and some others got into the lorry again 
and they followed the car which went 
ahead of them. The persons who got 
into the lorry at that place were the 
same persons who had been earlier asked 
to get down at Dharbe locality. 


He further stated that defendants 
4 and 6 directed him to follow the car 
and to stop where the car stopped: The 
car stopped in front of the plaintiff's 
shop, and. therefore, P. W. 5 stopped 
the lorry also near the shop, He has 
stated that all the persons in the lorry 
got down and went to the shop of the 
plaintiff while he continued to sit in 
the lorry. After sometime certain bags 


were loaded into his lorry and he was- 


asked to drive the lorry away from the 
place where it was standing. Defendants 
4 and 6 along with some others again 
got into the lorry on its way back. He 
stopped the lorry for sometime near the 
court building where .defendant-4 got 
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down from it. Thereafter. P. W. 5 has 
deposed that he was directed by defen- 
dant-6 to take the loaded lorry to his 
house at Kanakamajalu and there all. 
the bags were unloaded and taken to the 
house of defendant-6, Thereafter he 
again brought back the lorry to Puttur 
in which defendant-6 also travelled. The 
fact that P. W, 5 was present near the 
premises of the Plaintiffs shop on 26-4- 
1965 and that he was driving the lorry 
in question is also spoken to by K. N. 
ee P. W, 6 and Manjunatha Kini 


P. W. 6 is an Advocate practising at 
Puttur and he was the President of 
Puttur Bar Association and Chairman of 
Puttur Panchayat when he gave evi- 
dence, P. W. 6 has stated in his evi- 
dence that he came to the plaintiffs 
Shop on 26-4-1965 at about 9-00 a.m. 
on being called by the plaintiff to assist 
him in avoiding the seizure of the goods 
belonging to him pursuant to the war- 
rant issued by the court. He has no 
doubt admitted that he was appearing 
for Srinivasa Kamath in the earlier 
execution proceedings, but that by itself 
would not in any way affect the vera- 
city of the evidence of this witness. He 
stated in his deposition that the goods 
that were attached were taken away in 
the lorry which -was being driven by 
D’Souza whom he knew for five to seven 
P. W. 7 Manjunath Kini who 
was doing transport business prior to 
1965 has stated that R. D’Souza was 
driving the lorry in which the goods 
that were attached were taken, We 
shall revert to the evidence of these two 
witnesses again at q later stage. The 
presence of P. Ws. 6 and 7 at the plain- 
tiffs shop on 26-4-1965 when the goods 
of the plaintiff were seized is not dis- 
puted although regarding the time at 
which they came to the said place and 
what they said or did, some controversy 
is there between the parties. Defendants 
3 to 6 who have given evidence in this 
case, have all stated that they did not 
know how the thirty bags of areca that 
were seized were carried away from the 
plaintiffs shop. In their deposition they 
make it appear that immediately after 
the said goods were entrusted to the 
custody of defendants 1 and 2 as sure- 
ties, they left the place and they did 
not know how the said goods were 
carried away by defendants 1 and 2. 
Hence, there is no positive evidence on 
the side of the defendants regarding the 
manner in which the goods were remov- 
ed from the plaintiff’s shop. 

The have however tried to place some 
evidence before the court in the form 
of oral evidence of D. Ws. 12, 13 and 14 
in their attempt to show that the evi- 
dence given by P. W. 5 which is corrobora- 
ed by the evidence of the plaintiff and 


x 


i 


ed in the course of. his 
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P. Ws. 6 and 7 was not trustworthy. 
D. W. 12 is one G. å. Acharya who is a 
resident of: Puttur. His evidence is that 
on 26-4-1965 at about 8-00 a.m. he met 
~~ defendant-6 at a place five or six miles 
~ “from Sulya while he was coming in his 
car from Madikeri (Mercara) to Puttur. 
He has. further deposed that defendant-6 
then asked him to stop the car by wav- 
ing his hand and that on stopping the 
car. defendant-6 got into his car along 
with two bags, and that defendant-6 - got 
down from the cer at the shop of Srini- 
vasa Kamath, Apparently this witness is 
referring to the shop of the plaintiff. In 
cross-examination he has stated that he 
had been to Merearg to give instructions 
to his Lawyer and make recoveries from 
his customers, There is no document- 


ary evidence to prove that he had gone 


to Mercara on the 25th and returned on 
the 26th of April 1965. It was suggest- 
cross-examina- 
tion that he had stood as surety for 
D. W: 13 K. P. Shetty which he denied. 
The evidence of this witnesses appears to 
be a bit artificial. He does not say in 
his evidence that he met defendant-6 at 
his residence 
1965. He also does not state how de- 
fendant-6 had carried the two bags which 


were alleged to contain areca according’ 


to defendant-6, to the place where he 
stopped the car, 


19. D. W. 13 K. P. Shetty is the 
owner of the lorry MYX, 4938 
driven by P. W. 5 on 25-4-1965. 
He has denied that P. W. 5 ever 
worked as his driver and that he had 
sent P. W. 5 on the night of 26-4-1965 to 
the house of defendant-6. This witness 
admittedly is a transport contractor. He 


has admitted that -‘he has main- 
tained accounts and the trip sheets. 
Tt is in the evidence of P. W. 5, 
™ D. W. 13 and D. W. 14. who was the 


conductor of the lorry, that in respect of 
every lorry trip sheets had been main- 
tained and in the case of lorry MYX 
4938 also there were trip sheets. Those 
trip sheets and account books were not 
produced before: the court. With regard 
to the accounts, he stated that he did 
not know where his account books were 
and with. regard to the trip sheets, this 
witness has stated that he could not say 
whether or not the trip sheets pertain- 
ing to the lorry in question had been 
destroyed or not. The defendants did 
not summon the account books and the 
trip sheets and get them produced be- 
fore court. The evidence of D. W. 14 
Belliappa who acted as conductor of 


` the lorry on 25-4-1965 and 26-4-1965 is 


vague, He supported in the course of 
his evidence the case of the defendants, 
but in cross-examination he admitted 
that the could not say where the lorry 
MYX 4938 had gone on 25-4-1965 or 
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26-4-1965. He however denies having 
gone to the house of defendant-6 on the. 
night of 25-4-1965 and near the plain- 
tiffs shop on 26-4-1965. If the evidence 
given by D. Ws. 12, 13 and 14 is con- 
Sidered in the light of the evidence of 
defendant-6 (D. W. 11). (sic) do not find 
much difficulty in coming to the con- 
clusion that: what all D. Ws. 12. 13 and 
14 had stated is not worthy of accept- 
ance. 

Defendant-6 has admitted that he was 
near the shop in question from 8.30 a.m. 
on 26-4-1965 until the attachment of the 
goods was completed. He thas also admitt- 
ed that he had signed the attachment list 
Exhibit P-111 along with defendant-7. 
is that he had brought two 
bags of areca from his place on the morn- 
ing of 26-4-1965 in order to sell them to 
Srinivasa Kamath, the father of -the 
plaintiff and that he did sell the two bags 
to Srinivasa Kamath within about few 
minutes after he came. Within about 
ten minutes after he had sold the arecanut 
which had been brought by him, defen- 
dant-3 came to the shop to execute the 
warrant. He has further stated that 
thirty bags which were seized on that 
day included the two bags which he had 
brought. In the written statement as well 
as in the oral evidence, defendiant-6 
maintained that the shop in which the 
attachment took place belonged to Srini- 
vasa Kamath and not to the plaintiff, 
But after he was cross-examined at 
length, he had to admit that the shop 
belonged to the plaintiff and not to 
Srinivasa Kamath. He has denied that 
he had met the plaintiff in 1960-61 along 
with defendant-4 requesting him to settle 
the amount due under the decree which 
had been obtained by Athri Rama Pra- 
bhu, D. W. 15. 


We have not been shown any entry 
in the books maintained by the plaintiff 
that defendant-6 had sold two bags of 
areca to the owner of the shop in ques- 
tion, on that date. Defendant-6 also has not 
produced any receipt which would ordi- 
narily be given when arecanut is sold. 
He has stated that no receipt was given 
to him. It may be mentioned here 
that in the attachment list Exhibit P-111, 
defendant-6 has certified regarding the 
solvency of defendant-1; assigned-decree- , 
holder and defendant-2 who undertook 
to act as surety for the attached goods 
which were entrusted to his custody. In 
para 9 of his written statement, defen- 
dant-6 denied having made any state- 
ment regarding the solvency of defen- 
dants 1 and 2 before defendant-3. At 
that stage it was not the case of defen- 
dant-6 that he had signed some docu- 
ments at the time of the attachment, 
contents of which he did not know. In 


_ the course of his deposition, he has ‘stated 


as follows:— 
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“I attested the security bond with- 
out reading it. I have not certified that 
the defendant Nos. 1 and 2 were solvent 
enough. If that security bond reads 
that | have certified that defendant 
Nos. 1 and 2 are solvent enough it is a 
wrong thing. I see the certified copy of 
the security bond which is the same. I 
have attested the original thereof. It is 
Exhibit P-111. Exhibit P-111 (a) is an 
incorrect statement. Nobody read out 
the ‘security bond. As defendant No. 3 
asked me to attest it I attested it. I can- 
not say whether Exhibit P-111 (a) is a 
correct statement or not.” 


20. From the evidence adduced 
in this case, we are of the opinion that 
defendant-6 did not have any transaction 
with Srinivasa Kamath on 26-4-1965 at 
the plaintiffs shop and that defendant-6 
has come out with this story only to 
make out that his presence at the plain- 
tiff’s shop on 26-4-1965 was accidental 
and not due to any design. His presence 
near the shop from 8.30 a. m. till the 
goods ‘belonging to the plaintiff were seiz- 
ed and nis participation in the attachment 
proceedings taken along with the other 
evidence in this case, shows that he had 
not gone on 26-4-1965 to the plaintiff's 
shop to sell areca belonging to him. This 
conclusion naturally is inconsistent with 
the evidence of D. W. 12 Acharya who 
has stated that two bags of areca were 
transported in his car by defendant-6, We 
feel that the evidence of D. Ws. 12, 13 
and 14 is not sufficient to outweigh, the 
positive evidence given by P. Ws. 5. 
and 7 regarding the user of the lorry of 
D. W. 13 to carry the goods that were 
attached, of which P. W. 5 was the driver. 
When once we come to the conclusion 
that the evidence of P. W. 5 on the above 
question should be believed, it follows 
. that the evidence of defendant-4 who has 
been examined in this case as D. W. 2 
and defendant-6, that they did not 
travel in the lorry on that day in order 
to reach the plaintiffs shop and to go 
away from there and the evidence of 
defendant-6 that P. W. 5 had not gone 
to his house at Kanakamajalu on the 
evening of 25-4-1965 and the attached 
goods were not taken to his hause on 
26-4-1965 become unworthy of belief. 


21. We shall now proceed to con- 
sider the evidence regarding events that 
took place after defendant-3 arrived at 
the shop of the plaintiff on 26-4-1965. 
The plaintiff has deposed that he was in 
the shop even before defendants 3 to 7 
went there. Manjunatha Kini, P. W. 7, 
who is the owner of a Typewriting In- 
stitute very near the plaintiff's shop has 
corroborated the above statement of the 
plaintiff. Defendant-3 and defendant-6 
who were admittedly in the shop from 
the commencement of the proceedings 


a 
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which led to the seizure of plaintiffs 
goods have deliberately given an incor- 
rect version regarding the arrival of the 
plaintiff at the shop to suit their case 
that Srinivasa’ Kamath was the owner of 
the shop. They have stated that Srini- 
vasa Kamath who was in the shop 
quietly handed over the goods for being 
attached. If that was the case, the 
presence of K. N. Mallya (P. W. 6). 
Hanumatha Bhat (P. W. 4), Manjunatha 
Kini (P. W. D and hundreds of others 
near the shop would be unexplainable. 
Their presence could only be compatible 
with the case of the plaintiff that when 
the defendants came to seize the goods, 
he offered resistance and immediately 
sent for K. N. Mallya to explain his 
case to defendant-3. 


K. N. Mallya has stated that he 
requested defendant-3 not to seize the 
goods and if necessary to accept the 


sureties offered by the plaintiff. P, Ws. 4 
and 7 who are both residents of Puttur, 
have deposed that they offered them- 
selves as sureties. The plaintiff has 
stated that he even offered cash security 
to avert the attachment of the goods. 
Defendant-3 no doubt denies all that is 
stated above. At one stage he states 
that no such offer was made until the 
goods were entrusted to the sureties, 
defendants 1 and 2. Defendant-6 has 
supported the evidence of defendant-3 on 
the above point. Defendants 3 and 6 
cannot be believed for obvious reasons. 
The evidence of P. Ws. 1, 4. 6 and 7 
appears to be quite natural and consis- 
tent with the case of the plaintiff, (i) 
that he was the owner of the shop: (ii) 
that he was not liable under the decree 
in execution; (iii) that even though the 
decree was very nearly twelve years old, 
no attempt had been made to attach the 
goods in the shop where a large volume 
of business was being carried on as 
shown by Exhibits P-1 to P-41 even 
though a number of execution petitions 
had been filed till then; and (iv) that 
on the very day the plaintiff went to 
Mangalore and obtained an order to re- 
lease the goods after depositing Rs.5,000/- 
in cash as per Exhibit P-80. 


In para 17 of the deposition, defen- 
dant-3 has admitted that the plaintiff 
might have come to the shop about half 
an hour after he went there. Even on 
that basis since the attachment was not 
over till about 10-00 a.m. we have to 
hold that the plaintiff must have made 
all possible efforts permissible in law 
to .prevent seizure of goods. In para 
20 of the deposition. defendant-3 has 
stated that even if security had been 
given he would not have stopped attach- 
ment of goods but in para 21 he states 
that if the plaintiff after showing such 
things as account books to prove his 
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ownership of the shop and offered to 
give security and if he had made claim 
to the goods, he might have left the 
goods with the plaintiff after taking 
security. In para 2 he has stated that he 
asked Srinivasa Kamath to give security 


™~after the attachment and told him that 


after taking security he would handover 
the attached areca to the sureties. 


These statements of defendant-3 are 
mutually inconsistent. Defendant-3 has 
stated in para 3 of his deposition that 
when P. W. 6 Mallya asked him not to 
proceed with the attachment. he told 
him that the attached areca had already 
been handed over to the sureties and 
the attached list could not be cancelled. 
But that is inconsistent with the state- 
ment in his report that the attachment 
was effected in the presence of P. W. 6 
The relevant part of the repart is ad- 
mitted as correct by defendant-3 in 
Para 17 of his deposition. We are of the 
opinion that defendant-3 had in spite of 
honest efforts on the part of the plain- 
tiff, seized the goods in excess of his 
authority and contrary to the provisions 
of Order XXI Rule 43 of the Code of 
Civil Procedure and the relevant Civil 
Rules of Practice which are extracted 
below, which provide for entrustment 
of attached goods to the custody of 
decree-holder or judgment-debtor or any 
other person interested in the goods who 
is prepared to stand as surety or offer 
cash security with an undertaking to 
produce the goods whenever required by 
the court. Order XXI Rule 43 of the 
Mode of Civil Procedure reads as 
follows'— 


“Where the property to be attached 
is moveable property. other than agri- 
cultural produce, in the possession of 
the judgment-debtor the attachment 
shall be made by actual seizure, and 
the attaching officer shall keep the pro- 
perty in ‘his own custody or in the cus- 
tody of one of his subordinates and 
shall be responsible for the custody 
thereof; 

Provided that when the property 
seized is subject to speedy and natural 
decay or when expenses of keeping it 
in custodv are likely to exceed its value 
Bee attaching officer may sell it at once, 
an 


Provided also. that, when the property 
attached consists of livestock, or other 
articles which cannot conveniently be 
removed and the attaching officer does 
not act under the first proviso to this 
rule, he may at the instance of the judg- 
ment-debtor or of the decree-holder or 
any person claiming to be interested in 
such property leave it in the village or 
at place where it has been attached— 


(a) in the charge of the person at 
whose instance the property is retained 
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in such village or place, if such person 
enters into a bond in the prescribed 
form with one or more sureties for its 
production avhen called for, or......... R 


Rules 7 and 8 of the Rules for 
the custody of attached movable pro- 
perty and for the maintenance of attach- 
ed livestock made under Order XXI, 
Rule 43. Code of Civil Procedure fram- 
ed by the Madras High Court and which 
were in force then at Puttur read as 
follows: 


"7, When the property attached 
consists of livestock, argicultural imple- 
ments or other articles which cannot 
conveniently be moved, the officer mak- 
ing the attachment may, at the instance 
of the judgment-debtor or of the decree- 
holder or of any person claiming to be 
interested in such property, leave it in 
the village or place where it has been 
attached:— 


(a) in the charge of the person at 
whose instance the property is retained 
in such village or place, provided such 
person enters into a bond in the 
form prescribed (vide Form No 
15-A of Appx. E of the First Schedule to 
the Code) with one or more sufficient 
er for its production when called 
or; or 


(b) in the charge of a peon. if a 
suitable place for its safe custody be 
provided and the wages of the peon. at 
the rate of 8 annas per diem for 15 days, 
be paid in advance. 


8. Whenever attached property is 
kept in the village or place where it is 
attached the officer shall forthwith re- 
port the fact to the court, and shall 
with his report, forward an accurate list 
of the property seized. so that the court 
may thereupon issue the order for sale if 
such order has not been already issued.” 
There was no valid excuse for not en- 
trusting the goods to the custody of P. Ws. 
4 and 7 who offered themselves as sure- 
ties or to the plaintiff who offered cash 
security, Defendant-3 instead of doing 
so, entrusted the goods to the custody’ of 
defendants 1 and 2 who are stated to be 
impecunious. 


22, At this stage we shall deal 
with the evidence regarding the conduct 
of defendant-3. Defendant-3 stated both 
in his written statement and in his de- 
position that the shop belonged to Sri- 
nivasa Kamath. In para 1 of his deposi- 
tion he stated that he had sold his own 
areca in that shop but. later on he stated 
that the said areca belonged to his 
father with whom he was living But in 
para 8 of the deposition, he stated that 
he did not know who the owner of the 
shop was. In para 11 he has stated that 
he had’ not bothered himself to know what 
the plaint contained, Regarding his own 
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duties he has stated in para 12 that even 
though he knows that the decree-holder 
and surety offered by the decree- 
holder are not solvent. e it was 
his practice to hand-over the goods {0 
the decree-holder and the surety. It -s 
not his case that the goods that were az- 
tached were even pointed out by tke 
decree-holder. He has not stated so in 
Exhibit P-94 his reply notice ‘but his 
ease has been that the goods were de- 
livered by the judgment-debtor himself 
which cannot be believed. The report re- 
garding attachment was filed by defen- 
dant-3 only on the next day. The evi- 
dence of the plaintiff and his witnesses is 
that no proceedings: were written at the 
place of attachment, which appears to be 
probable having régard -to the eir- 
cumstances of this case. A reading of the 
written statement and deposition leaves 
one sad for the arm of law has been used 
in this case to carry out an illegal ob- 
ject. 


23. We may at this stage dispose 
of the contention of defendant~-3 based cn 
the provisions of Judicial Officers’ Protez- 
tion Act. It is no doubt true that if, as 
already observed by us, the warrant hed 
been executed in accordance with law, 
defendant-3 could have claimed the pro- 
tection of the Act. In the instant casa, 
the warrant itself did not mention the 


goods that had to be attached or ‘their, 


situation. There is no believable evidenze 
that defendant-1 pointed out the goods 
that were attached. Defendant-1 has not 
been examined, It is found by us that the 
shop and the goods belonged to the 
plaintiff who was not_liable under the 
decree. We have also held that the rə- 
port of defendant-3 regarding the proceed- 
ings dated 23-4-1965 was not true, D=- 
fendant-3 has in violation of Order XXI 
Rule 43 of the Code and the relevant Civil 
Rules of Practice seized the goods even 
though the plaintiff offered sureties and 
aiso cash security. The specific case pat 
forward by defendant 3 that the goods 
belonged to Srinivasa Kamath is disbeliev- 
ed by us. All these circumstances 
establish that-defendant-3 had deliberata- 
ly misused his office and the warrant 
issued to him to cause loss to the plain- 
tiff in collusion with others with a mala 
fide intention and that he had done 30 
in excess of his authority. Defendant-3 is 
not therefore, entitled to the protection of 
the Judicial Officers’ Protection | Act, 


24. In so far as N 4 is 
concerned we have the evidence of tie 
plaintiff and P. W. 6 regarding the in- 
terest he had in recovering the money. 
Defendant-4 was admittedly presen; at 
the shop. P. W. 5 has stated that he had 
brought him in his lorry with defendant 
6 and defendant-4 went in the lorry 
loaded with the attached goods, P. W. 6 
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has stated that defendant-4 was assisting 
defendant-3 in carrying out attachment. 
We do not believe the case of defendant- 
4 that he came there after attachment was 
all over, The case of the plaintiff is that 
defendant-4 had caused the assignment 
of the decree in favour of defendant-1 
nominally with the object of causing loss 
to the plaintiff. We feel that the evi- 
dence is sufficient to hold that defendant- 
4 acted in concert with defendants 1, 2 
3 and 6 in causing loss to the plaintiff, 


25. The case against defendant-6 ` 
is equally well founded. The plain- 
tiff has stated about defendant-6 appro- 
aching him regarding the settlement of 
decretal amount in 1960-61. P. W. 5 
R. D’Souza has stated that defendant-6 
came in the lorry to the place of attach- 
ment and went back in it with the attach- 
ed goods. He also stated that the said 
goods were deposited in the house of 
defendant-6. Defendant-6 has certified 
that defendants 1 and 2 were solvent 
even though they were not so.. From 
Exhibit P-111 it is seen that defendant-2 
also comes from Kanakamajalu where 
defendant-6 is residing. The presence of 
defendant-2 at the place of attachment 
is not explained by anybody. The plain- 
tiff has deposed in para 18 of his depo- 
sition that defendant-2 was always seen 
with defendant-6 at Puttur. Defendant-6 
has not denied the said fact. We have 
held that the alternative case set up by 
him explaining his presence at the shop 
is not true. Hence, we hold that he is 
also one of the joint tort-feasors answer- 
able to the plaintiff’s claim. 


26. With regard to defendants 5 
and 7, however, we do not feel that 
the evidence is sufficient to make them 
liable as joint ‘tort-feasors. The only 
evidence against defendants 5 and 7 is 
that they were present at the time ofat- 
tach-ment. Defendant-7 has no doubt also 
certified regarding the solvency of defen- 
dants 1 and 2. P. W, 5 does not say that 
defendants 5 and 7 travelled in the lorry. 
In the circumstances of this case, they 
cannot be considered as having acted in 
concert with others in committing the 
tort with a common object. Hence, we 
hold that the claim against them is not 
sustainable. But the cumulative effect 
of the evidence in this case makes us 
believe that defendants 1 to 4 and 6 
have with a common design and purpose 
carried out illegal seizure of goods from 
the plaintiff. The fact that the goods 
were later on seized and taken away 
pursuant to a warrant of the Court at 
Kasargod in Kerala State in a case with 
which the plaintiff was unconcerned is 
no defence. Defendant-2 as a surety 
could not have removed the attached 
goods outside the jurisdiction of the 
Court at Puttur. The case of defendants 
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1 and 2 that they brought the goods on 
19-6-1965 to the Grama Chavdi at Puttur 
for delivering the goods to the Amin is 
not proved. All attempts made to get 
defendants 1 and 2 through the process 
~ Of the court were unsuccessful, We feel 
that defendants 1 to 4 and 6 are all 
jointly and severally liable as joint 
tort-feasors to compensate plaintiff. 


27. The Court below has made a 
decree for Rs. 14,400/- made up of 
Rs. 11,400/- being the value of the goods; 


2.000/- being damages for loss of 
reputation and mental agony, and 
Rs. 1,000/- towards loss of profit. It is 


-contended that the plaintiff is not en- 
titled to get Rs, 2.000/- as damages for 
mental agony and loss of reputation, On 
behalf of the plaintiff it is urged that 
the said sum could be awarded as gene- 
rel damages in view of the aggravated 
nature of tort committed in this case. 
Ve do not express any opinion on the 
legal position whether in such a case 
damages could be awarded for mental 
agony or loss of reputation. for we feel 
that damages of Rs 1,000/- which is 
awarded by the court below in addition 
to the value of the goods and which is 
not questioned before us, is sufficient in 
the circumstances of the case to meet 
the ends of justice. We extend the bene- 
fit of the above finding also to defen- 
dants 1 and 2 who have not appealed 
under Order 41 Rule 33 of the Code of 
Civil Procedure. ` 


28. In the result, in substitution 
of the decree of the court below we pass 
a decree for Rs. 12,400/- only jointly 
and severally against defendants 1 to 4 


and 6, with current interest thereon at 6. 


per cent per annum from the date of suit 
till the date of payment and proportionate 
costs of the trial court. We dismiss the 


Suit against defendants 5 and 7 and direct 


them to bear their own costs in both 
the courts. 


‘ 29, With the above modification, 
both these appeals are dismissed. Plain- 
tiff shall get proportionate costs from 
defendants 3 and 5 in R. F. A. No. 26 of 
1969 and from defendant-6 in R. F. A. 
No. 27 of 1969. 


30. The appeals are accordingly 
disposed of. 


Order accordingly. 
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Dr. P S. Rao, Petitioner v. The 
Union Government and others. Respon- 
dents. 

Writ Petn. No. 599 of 1967. D/- 


17-3-1972. 


index Nete:— (A) Constitution of 
India, Art. .226 (1-A) — “Cause of ac- 
tion”? — When can be said to have 
arisen wholly or in part within the terri- 
tory in respect whereof the High Court 
exercises jurisdiction, 


Brief Note:-— (A) ‘Cause of action’ 
means a bundle of essential facts. which 
it is necessary for the party seeking 
relief to prove if traversed by the oppo- 
site party. in order to secure the relief 
prayed for. Therefore, if the petitioner 
is able to show that at least one of such 
essential facts required to be proved to- 
secure an order in his favour has arisen 
within the territory of the High Court. 
that Court will have jurisdiction to 
entertain the writ petition. (Pora 8) 


The case of the petitioner was that 
the Union Government was not compe- 
tent to promote the opposite party to 
the post of Director of Biological Re- 
search Institute, Dehra Dun without con- 
sidering the case of the petitioner who 
was holding the post of Head of Utilisa- 
tion Research at. the Forest Re- 
search Laboratory Bangalore. The very 
basis for claiminig relief in the 
writ petition owas that the peti- 
tioner was the holder of the aforesaid 
post in Bangalore. If that fact was con- 
troverted by the opposite party. the peti- 
tioner would have been reauired to 
prove that fact in order to secure the 
relief prayed for. If the petitioner 
would have failed to establish the fact 
that at the relevant time he was hold- 
ing the above mentioned post at Banga- 
lore he would not have been entitled 
to anv relief in the writ petition It is, 
therefore. clear thatthe holding of the 
post of Head of Utilisation Research at 
the Forest Research Laboratory, Banga- 
Jore is an essential fact, which the peti- 
tioner is required to prove in order to 
secure relief in the writ petition. The 
cause of action has partly arisen within 
the territory in respect of which the 
High Court of Mysore exercises jurisdic- 
tion, That Court, therefore, has jurisdic- 
tion to entertain the writ petition. 

(Para 9) 


fades Note:— (B) Constitution of 
India, Art. 226 —- Mandamus — o 
direction can be issued to the President 
to amend the rules framed by him in 
exercise of his powers under proviso to 


GP/GP/D572/72/MBR _ 








40 Mys. 


Art. 309 of Constitution. (X-Ref:— Art. 
309, Proviso). (Para 14) 


5. K. Venkataranga Iyengar, for 
Petitioner; B. Ramachandra Rao, Sr. 
Standing Counsel, for the Central Gov- 
ernment, for Respondents. 


MALIMATH, J.— Dr. P. S. Rao 
the petitioner in this writ petition, holds 
the post of the Head of Utilisation Re- 
search, Forest Research Laboratory, 
Bangalore under the Union Government. 
Though differently worded, the’ prayer 
of the petitioner is for a direction to 
respondent No. 1, the Union Government 
to promote him to the post of Director 
of Biological Research with effect from 
15-7-1964. the date from which Dr. A. 
Purushotham-respnondent No. 2 was ap- 
pointed to the post of Director of Bio- 
logical Research in the Forest Research 
Institute and Colleges, Dehra Dun. if 
necessary, by amending the Forest Re- 
search Institute and Colleges (Class I 
and II non-tenure posts) Recruitment 
Rules, 1966, framed by the President in 
exercise of his powers under the proviso 
a Article 309 of the Constitution of 
ndia. 


rA The petitioner joined service 
as a Class II Officer in the Chemistry 
and Minor Forest Products Branch of 
the Forest Research Institute and Col- 
leges, Dehra Dun (hereafter referred to 
as the Institute) in March, 1945. It isnot 
disputed that respondent No. 2 was ap- 
pointed to a similar post earlier than 
the petitioner. In the year 1960, the 
petitioner and respondent No. 2 were 
holding the post of Senior Research Of- 
ficers in the Selection Grade at the In- 
stitute at Dehra Dun. It is not disputed 
that respondent No. 2 was senior to the 
petitioner in the cadre of Senior Re- 
search Officer in the .Selection Grade. 


3. In the year 1960, the post of 
Chief Research Officer at the Forest 
Laboratory. Bangalore was advertised 
for being filled up, through the Union 
Public Service Commission by direct 
recruitment. The petitioner was select- 
ed and appointed to the said post in 
the scale of Rs. 1000-1400 with effect 
from 30th November, 1960. The post 
of Chief Research Officer at the Forest 
Research Laboratory. Bangalore was re- 
designated as the post of the Head of 
Utilisation Research by the order of the 
Government of India dated 9th July, 
1963. The scale of pay attached to the 
said post was also subsequently revised 
to the scale of Rs. 1300-60-1600. The 
petitioner continues to hold the said 
post till today. 


4, On the 25th of July. 1961, re- 
spondent No. 2 was promoted to the 
post of Chief Research Officer at the 
Institute at Dehra Dun in the pay scale 


[Prs. 1-8] P. S. Rao v. Union of 


India (Malimath J.) A. I. R. 
of Rs. 1300-60-1600. Respondent No. 3 
was similarly promoted on 15th July, 


1963. The Union Government. by its 
order dated 9th July. 1963, re-designat- 
ed the 7 permanent posts of Chief Re- 
search Officer (Rs. 1300-60-1600} as 
Senior Research Officers in the Selec- 
tion Grade in the Scale of Rs. 1300-60- 
1600. Thereafter. respondent No. 2 who 
was holding the post of Senior Research 
Officer in the Selection Grade at the 
Institute at Dehra Dun was appointed 
as Director of Biological Research in 
addition to his own duties, with effect 
from 15th July. 1964 by the order of 
the Union Government dated 7th 
September, 1964. 


5. The principal grievance of the 
petitioner is that respondent No. 2 is 
junior to him and that therefore his 
“promotion” without considering the 
case of the petitioner, is violative of 
Article 16 of the Constitution of India. 


6. Sri B. Ramachandra Rao, 
learned counsel appearing for the Union 
Government, raised a preliminary objec- 
tion regarding maintainability of the 
writ petition in this Court. His conten- 
tion is that this Court has no jurisdic- 
tion to entertain the writ petition for 
issuing any directions to the Union Gov- 
ernment. as the cause of action has not 
arisen wholly or in part within the terri- 
tory in relation to which this High Court 
exercises jurisdiction. Clause (1-A) was 
added to Article 226 of the Constitution 
by the Constitution (Fifteenth Amend- 
ment) Act. 1963 with effect from 6th 
October, 1963. The object of the amend- 
mentisto confer jurisdiction on the High 
Courts within whose territory the cause 
of action arises wholly or in part to 
entertain petitions under Article 226 
of the Constitution against the Union of 
India or any other body located outside 
its territorial jurisdiction. It is clear 
from clause (1-A) of Article 226 of the 
Constitution that if the cause of action 
wholly or in part arises within the terri- 
tory in respect of which the High Court 
exercises jurisdiction, the said High Court 
can exercise powers conferred by clause 
(1) of Article 226, notwithstanding that 
the seat of the Government or authority 
cr the residence of the person is not 
within the territory in respect of which 
the High Court exercises jurisdiction. 


rA The only question for consi- 
deration, .therefore, is as to whether the 
cause of action has arisen wholly or in 
part within the territory in respect of 
which this High Court exercises jurisdic- 
tion. 


8. The expression ‘cause of ac- 
tion’ has not been defined in the Con- 
stitution. The same expression occurs 
in clause (c) of Section 20 of the Code 
of Civil Procedure. Though the said 
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expression has not been defined in the 


. Code of Civil Procedure. The meaning to 


be given to the said expression is well 
settled by judicial pronouncements in the 
country. ‘Cause of action’ means a bundle 
of essential facts, which it is necessary 


for the party seeking relief to prove if 


traversed by the opposite party, in order 
to secure the relief prayed for. There- 
fore, if the petitioner is able to show 
that at least one of such essential facts 
required to be proved to secure an orde: 
in his favour has arisen within the terri- 
tory of this Court, this Court will have 
jurisdiction to entertain the writ peti- 
tion. 


9, The case of the petitioner is 
that the Union Government was not 
competent to promote respondent No. 2 
without considering the case of the peti- 
tioner who holds the post of Head of 
Utilisation Research at the Forest Re- 
search Laboratory, Bangalore. The very 
basis for claiming relief in the writ peti- 
tion is that the petitioner is the holder 
of the aforesaid post in Bangalore. If 
this fact was controverted by the res- 
pondents, the petitioner would have 
been required to prove that fact in 
order to secure the relief prayed for. If 
the petitioner fails to establish the fact 
that at the relevant time he was hold- 
ing the above mentioned post at Banga- 
lore, ‘he will not be entitled to any 
relief in this writ petition. It is, there- 
fore. clear that the holding of the post 
of Head of Utilisation Research at the 
Forest Research Laboratory, Bangalore 
is an essential fact. which the peti- 
tioner is required to prove in order to 
secure relief in the writ petition. It is 
clear that the cause of action has partly 
arisen witnin the territory in respect of 
which this High Court exercises jurisdic- 
tion. We, therefore, overrule the pre- 
liminary objection raised by Sri Ram- 
chandra Rao and hold that this Court 
has jurisdiction to entertain this writ 
petition 

16. As regards the merits of the 
case, the principal contention of Sri 
S. K. Venkataranga Iyengar, learned 
counse] for the petitioner. is that the 
“promotion” of respondent No. 2 to the 
post of Director of Biological Research 
at the Institute of Dehra Dun is viola- 
tive of Article 16 of the Constitution, on 
the ground that the case of the peti- 
tioner who is senior to respondent No. 2 
was not considered by the Union Gov- 
ernment on the footing that the holder 
of the post of Head of Utilisation Re- 
search at the Forest Research Labora- 
tory. Bangalore is not entitled to be 
considered for promotion to the post of 
Director of Biological Research. It may 
be stated that the holder of the post 
of Director of Biological Research gets 
an additional amount of Rs. 100/- per 
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month in addition to the pay |. in cthg => = 


scale of Rs. 1300-60-1600. g 
mentioned. the scale of pay Ay pee 
eae by the petitioner is also ae 1300- 
0-1600. 


11. In the counter-affidavit filed 
on behalf of the Union Government; it: 
is stated that the holder of the post of: 


i 


a, 


age a mAs 
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Head of Utilisation Research, Forest Ré- 


search Laboratory Bangalore. is not entitl- 
ed to be considered for appoint- 
ment to the post of Director of 
Biological Research at the Institute 
at Dehra Dun as the only persons 
who can be considered for appointment 
to the post of Director of Biological Re- 
serch are those holding the 7 posts of 
Senior Research Officers in the Selec- 
tion Grade at the Institute at Dehra 
Dun. As the petitioner was not hold- 
ing the post of Senior Research Officer 
inthe Selection Grade, it is stated that 
the petitioner was not considered for 
appointment to the post of Director of 
Biological] Research. As reliance was 
placed in the counter affidavit filed on be- 
half of the Union Government on an order 
passed by the Union Government dated 
9th July, 1963 and as the said order 
was not produced along with the coun- 
ter affidavit, we requested Sri Rama- 
chandra Rao appearing for the Union 
Government to make available a copy 
of the said order. 


12. The relevant portion of the 
order contained in the letter addressed 
by Sri V. D. Gangal. Deputy Secretary 
to the Government of India to the 
President, Forest Research Institute and 
Colleges, Dehra Dun is extracted below. 

h E EE E EEE hae As a result 
of further re-organisation, the President 
has been pleased to decide as follows:— 


(i) The seven permanent posts of 
Chief Research Officer (Rs. 1300-80- 


1600) are abolished and replaced by an` 


equal number of permanent posts of 
Senior Research Officer in the selection 
grade of Rs 1300-60-1600. 


(ii) The seven posts of Senior Re- 
search Officer in the selection grade 
sanctioned vide (i) above, will be -filed, 
subject to the provisions of the recruit- 


ment rules prescribed for such appoint- 
ments, by Senior Research Officers fin 
the Senior Class I Seale} who held 


scientific and technical posts at the In- 
stitute and distinct from Forest Officers. 


üii Of the seven selection grade 
posts of Senior Research Officer, one 
will be designated as Director of Forest 
Products Research and one as Director 
of Biological Research. The Director 
of Forest Products Research and the 
Director of Biological Research will be 
granted a special pay əf Rs. 100/- p.m. 
(Rupees one hundred only per month) 
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effect from the date of 
letter 


Ehk eara 


issue of this 


ese *##¢6 


va? ee ee ee a oe Sb 


(x) The most “of “Chief Research 
Officer, Forest Research Laboratory, 
Bangalore will be redesignated as Head 
of Utilisation Research Forest Research 
Laboratory, Bangalore ...... EUERE 


13 It is not disputed that in the 
year 1964 when respondent No. 2 was 
promoted to the post of Director of 
Biological Research, no rules were fram- 
ed by the President: under the proviso 
to Article 309 of the Constitution. re- 
gulating the appointment to the post 
of Director of Biological Research. 
Therefore, the appointment to the post 
of Director of Biological Research was 
governed by the executive order made 

y the Union Government under Article 
73 of the Constitution, the relevant por- 
tion of which has been extracted above. 
The effect of the order of the Union 
Government dated 9th July, 1963 is that 


7 posts of Chief Research Officersin the: 


grade of Rs, 1300-60-1600 were abolished 
and .replaced by an equal number of 
permanent posts of Senior Research Of- 
ficers in the Selection Grade of 
Rs, 1300-60-1600. Respondent No. 2 who 
was already holding one of the 7 perma- 
nent posts of Chief Research Officers in 
the grade of Rs. .1300-60-1600 was con- 
tinued as Senior Research Officer in the 
Selection Grade of Rs. 1300-60-1600. It 
is also clear from the aforesaid order of 
the . Union Government that of the 7 
selection grade posts of Senior Research 
' Officers. one is designated as Director 
ef Forest Products Research and one 
as Director of Biological Research. 

Though the holders of all the 7 posts of 
Senior Research Officers in the Selec- 
tion Grade continue in the pay scale of 
Rs. 1300-60-1600, the holders of the posts 
of Director of Forest Products Research 
and the Director of Biological Research 
only are granted an additional special 
pay of Rs. 100/- per month. Though in 
some correspondence and orders. the 
appointment to the post of Director of 
Biological Research is described as a 
promotion from the post of Senior Re- 
search Officer in the Selection Grade, the 
order of the Union Government- referred 
to above makes it clear that.the post of 
Director of Biological Research and the 
Director of Forest Products Research are 
not promotional posts from the cadre of 
Senior Research Officers. A special pay 
of Rs. 100/- per month is payable to any 
one of the 7 Senior Research Officers in 
the Selection Grade who is ordered to 
hold the post of Director of Forest Pro- 
ducts or the post of Director of Biolo- 
gical Research. The legal effect- of the 
order of the Union Government dated 9th 
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July 1963 is not to constitute thepost of 
Director of Biological Research as a pro- 
motional post, As the post of Director of 
Biological Research in the year 1964 when 
respondent No. 2 was appointed to the 
said post, was not a promotional post, the 
question of the case of the petitioner not 
being considered for promotion to the said 
post does not arise. Besides, it is clear 
from the order of the Union Government 
dated 9th July. 1963 that the Special 
Pay of Rs. 100/- is available only to the 
senior Research Officer at the Institute 
who holds the post of Director of Bio- 
logical Research. As the petitioner is 
admittedly ‘not the holder of any one 
of the 7 posts of Senior Research Of- 
ficers in the Institute. he is not entitled 
to claim that he should be considered 
for the appointment to the post of 
Director of Biological Research and paid 
a special pay of Rs. 100/- per month. 
The entire case of the petitioner has 
been constructed on the assumption that 
the post of Director of Biological Re- 
seerch is a promotional post from the 
cadre of Senior Research Officers in 
the Selection Grade and that the peti- 
tioner being holder of a post equivalent 
to the post of Senior Research Officer, 
he is entitled to be considered for pro- 
motion to the post of Director of Bio- 
logical Research. As the basic assaump- 
tion is proved to be wrong, the peti- 
tioner is not entitled to any relief. 


14. The petitioner's prayer for a 
direction to amend the Forest Research 
Institute and Colleges (Class I and Class 
II non-tenure posts) Recruitment Rules, 
1966, is misconceived inasmuch ag no 
such direction can be issued to the 
Prasident to amend the rules framed by 
him in exercise of his powers under the 


-proviso to Article 309 of the Constitu- 


tion. The question of considering the 
effect of those rules also does not arise 
in this case, inasmuch as the impugned 
appointment of Respondent No. 2 was 
made in the year 1964, long prior 
to the framing of the aforesaid rules. 


15. For the reasons stated above, 
this Writ Petition fails and the same is 
dismissed. 


Petition dismissed. 
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Index Note:— (A) Land Acquisition 
Act (1894), Section 23 — Compensation — 
Determination of — Market value — 
Principles of. 


Brief Note :— (A) What proper 
multiple is to be applied for arriving at 
market value depends on nature of land, 
its situation and kind of crop raised 
from it, and also on evidence as to the 
rate of return a purchaser generally ex- 
pects on his investment. Multiple of 
20 is applied where the rate of return 
expected is 5 % on the capital invested. 
Burden is on claimant to establish that 
the- return expected js less. The crucial 
date for determination of market value 
is the date of the publication of the 
notification under Section 4. 
(Paras 9, 13) 

S. L. Benadikar, for Appellant; 
N. Venkatachala, II Addl. Govt. Advocate, 
for Respondent. 

GOVINDA BHAT, C. J.— This ap- 
peal arises under Section 54 of the Land 
Acquisition Act, 1894, (hereinafter call- 
ed the ‘Act’) and it is directed against 
the award and decree of the Additional 
Civil Judge, Shimoga, made in L. A. Mis. 
Case No. 304/67. Briefly stated the re- 
levant facts are: ; 


2. Pursuant to a preliminary 
notification under Section 4 (1) of the 
Act published in the Mysore Gazette 
dated 30-7-1964, 11 acres and 31, guntas 
of cultivable wet land, 1 acre 14 guntas 
of fallow wet land and 2 acres 15 guntas 
af areca garden situated at Halusale 
Malavalli village of Hosanagar Taluk 
were acquired for the Linganamukkji re- 
servoir. The appellant who was the 
claimant preferred a claim for compensa- 
tions at Rs. 2,500 per acre in respect of 
cultivable and fallow wet-lands and at 
Rs. 35,000 (thirty-five thousand) an acre 
for the areca garden land, The Land Ac- 
quisition Officer awarded compensation at 
Rs. 1,250 per acre for cultivable wet- 
land, Rs. 350 per acre of fallow wetland 
and at Rs. 9,000/- per acre of areca garden. 


3. On a reference made to the 
Civil Court under Section 18 of the Act, 
the learned Civil Judge, Shimoga, en- 
hanced the compensation to Rs. 2,000/~ 
per acre of cultivable wet-land: Rs. 1,000/- 
per acre of fallow wet-land and to 
Rs. 49.000/- for the 2 acres and 15 guntas 
of areca garden which works out at 
Rs. 18,426 an acre. 


4. Aggrieved by the said award, 
the oan has preferred the above ap- 
peal. 

5. Before the Court below, the 
parties did not adduce any evidence of 
sale transactions of similar lands. Witnes- 
ses were examined on both sides and the 
award made by the Court below is based 
on oral evidence adduced by the parties. 
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In ‘the absence of evidence of sale 
transactions of similar lands, the Court 
below determined the market value of 
the lands by adopting the ‘Income Method 
of Valuation’. The net income from the 
wet-lands was fixed by the Court below at 
Rs. 105 an acre. Then it determined its 
market value by multiplying the net in- © 
come by 20. The figure thus arrived at 
was Rs. 2,100 an acre for wet-land; but 
it fixed the compensation at Rs. 2,000 
an acre. For the fallow wet-land it de- 
termined its market value at Rs. 1,000 an 
acre. For the areca garden, on the basis 
of the oral evidence, it held that the net 
annual income after giving deduction to- 
wards cultivation expenses is Rs. 1,800 
an acre. Then it fixed the market value 
of the entire 2 acres 15 guntas of areca 
garden at Rs. 49,000 which works at 
Rs. 18,426 an acre approximately. 


6. The submission of Sri Benadi- 
kar, learned counsel for the claimant-ap- 
pellant was that in respect of the cult- 
vable wet land the compensation should 
have been determined at Rs. 2,100 an 
acre and that there was no justification 
for reducing that amount to Rs. 2,000. 
His second submission was that the net 
income of the areca garden at Rs. 1800 
an acre per annum ought to have been 
multiplied by 20 and so done, the com- 
pensation for the areca garden should 
have been fixed at Rs. 36,000 an acre. 

7. While fixing the net income 
from the wet-lands, the Court below has 
not made any deduction for payment of 
land tax. It is seen from the records 
that the assessment of cultivable wet- 
land was about Rs. 5 an acre. If land 
assessment had been deducted, as it 
ought to be, the net income is really 
Rs. 100 an acre. If this figure is multi- 
plied by 20 the market value of anacre 
of wet land would come to Rs. 2.000/-. 


The Court below was therefore, justi- 
fied in awarding, compensation at 
.Rs. 2,000 for an acre of wet-land. 
No contention was urged in regard 
to the compensation awarded for 
the fallow wet-land. 

The main grievance of the 


claimant-appellant was with regard to 
the award of compensation for the areca 
garden. His learned counsel strenu~ 
ously urged that the net annual income 
from the garden land ought to lave 
been multiplied by 20 in order to arrive 
at its market value. In our opinion. there 
is no substance in this contention and 
therefore, has to be rejected. 


9. What is the proper multiple to 
be applied for arriving at the market 
value of any land if the Income Method 
Valuation is adopted depends upon the 
nature of the agricultural land and the 
kind of crop/crops raised on it. There 
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is no invariable rule that in the absence 
of evidence of sales of similar lands and 
the only evidence let in is regarding the 


net income, that net income should be. 


multiplied by 20 in order to arrive at 
the market value. What multiple should 
be applied depends on the evidence as 
to the rate of return a purchaser of an 
jareca garden generally expects on his 
investment, The multiple of 20 is ap- 
plied where the rate of return expected 
is 5 per cent on the capital invested. 


10. In William Heysham v. Bhola- 
nath Mullick (1882) 17 Suth WR 221 
at p. 225, Sir Richard Couch, C. J.. has 
stated thus: 


“We think, on the evidence. that 
16 years’ purchase would be a fair al- 
lowance. But in saying that 16 years’ 
purchase is a fair allowance in this case, 
we must not be understood as laying 
down thatas a rule in cases of this kind. 
Every case must depend on it own cir- 
cumstances, on the evidence given, and 
the nature of the property. 


The number of years’ purchase 
which it would be right to allow with 
regard to one sort of property might not 
be a fair allowance for other kinds of 
property, and we wish to guard ourselves 


against being understood as laying down. 


any rule as to the number of years’ pur- 
chase which ought to be allowed. On the 
evidence we think that 16 years’ purchase 
is sufficient to allow in the present 
case.” 

We respectfully adopt the statement of 


law as made by the learned Chief 
Justice. 
11. Arecanut is a plantation crop. 


It is a matter of common knowledge that 
the yield varies from year to year and 
and it is a risky crop being subject to 
vagaries of nature. If areca palms are 
destroyed by heavy gale. drought or 
such other causes the land has to be 
replanted and thereafter it would take 
about eight years for the palms to yield 
crop. 


42, In a large number of Land 
Acquisition appeals that have come be- 
fore us it has come to our notice that 
the Civil Judges determining the com- 
pensation have multiplied the net annual 
income by 20 irrespective of the natur2 
of the crop raised on the land. Whether 
the land is a wet land on which paddy 
or sugar cane is grown or it is a plan- 
tation where areca palms are grown the 
same multiple of 20 has been employed 
in all cases. In our judgment, compu- 
tation of market value in that manner is 
not right. 


13. Sections 23 and 24 of ‘the 
Act lay down the principles for deter- 
mining the amount of compensation. 


Section 25 deals with matters to be con- 
sidered in determining compensation and 
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Section 24 relates to matters to be neg- 
lected in determining compensation. The 
most important provision is the first 
clause in Seciion 23 which enjoins that 
in determining the amount of compensa- 
tion to be awarded for the land acquir- 
ed under the Act, the Court shall take 
into consideration the market value of 
the land at the date of the publication 
of the notification under Section 4 of the 


Act. The points to be noticed in this 
sub-clause are, first, that the basis for 
determining the compensation is the 


market value of the land and secondly, 
that the crucial date for the determina- 
tion of the market value is the date of; 
pudlication of notification under Sec-~: 
tion 4 of the Act. The expression,’ 
‘market-value”’ has not been defined in 
the Act. It is not possible to lay down 
any uniform set of rules for determin- 
ing the market value of the land. appli- 
cable to all cases. In the nature of 
things therefore. it must be left to the 
Courts to evolve the principles for the 
determination of the compensation | in 
different classes of cases having regard 
tc the nature of the property, its situa- 
tion, the nature of the crop raised on 
ihe land and other relevant considerations, 
The principles for determining the mar- 
ket-value have been fully expounded by 
the Judicial Committee of the Privy 
Council in Gajapatiraju v. Revenue 
Divisional Officer, AJR 1939 PC 98. It 
was stated by their Lordships of the 
Privy Council that ‘the land is not to be 
valued merely by reference to the use 
to which it is being put at the time at 
which its value has to be determined, 
but also by reference to the uses to 
which it is reasonably capable of being 
put in the future’. The second prin- 
ciple laid down in the said decision is 
that when the land! has unusual or 
unique features or potentialities, the 
as best 
as the can, from the materials before 
him the price a willing purchaser would 
pay for the land, The Judicial Com 
mittee defined the expression. ‘market- 
value’ as the price which a willing ven- 
dor might reasonably expect to obtain 
from a willing purchaser. 


14. In State of Gujarat v. V. V. 
Vaghela (1969) 1 SCJ 271 = (AIR 1968 
SC 1481), the Supreme Court has held: 


TEEPE The market value is the 
amount which the land if sold in open 
market by a willing seller might be 
expected to realise. In the case of land 
market value is generally  ascer- 
tained on a consideration of the prices 
obtained by sale of adjacent lands with 
similar advantage. Where there are no 
sales of comparable lands the value 
must be found in some other way. One 
method is to take the annual income 
which the owner is expected to obtain 
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from the land and to capitalise it by a 
number of years’ purchase. The capita- 
lised value is then taken as the market 
value which a willing vendor might 
reasonably expect to obtain from a will- 
ing buyer 

15. In State of Kerala 
Hassan Koya, AIR 1968 SC 1201, 
Supreme Court has observed thus: 

“It cannot te laid down as a general 
rule applicable to all situations and 
circumstances that a multiple approxi- 
mately equal to the return from gilt- 
edged securities prevailing at the rele- 
vant time forms an adequate basis for 
eae out the market value of the 
tand.” 


16. The proper method for deter- 
mining the value of a land where the 
Income Method of Valuation is followed 
has been described by Shri C. A, Gulani- 


i v. P. P. 
the 


kar in his book Two Acts — Gift & 

Wealth Tax (2nd Edn.). It is stated 

thus’ l 
“Earning Power Method: This is 


commonly known as Income Method of 
Valuation. It commences by studying 
the utility of property, its maintainable 
income, which is then capitalised. The 


essence of this method lies jn the 
measurement of property value by dis- 
counting income expectances. The two 


components are (i) net income and (ii) 
rate of capitalisation, Net income means. 
gross incomings, less all legitimate out- 
goings in the form of taxes: a reason- 
able amount for repairs and replace- 
ments, insurance and bad debts, The sole 
point is what should be the rate of 
capitalisation Any realistic rate of return 
must be correlated to the Government 
borrowing rates or the effective yield 
on Government securities. To this base 
stratum, additions may be made to find 
out the suitable or reasonable return of 
income.” 

(Vide page 22 of Part II of the book). 


17. In the Book entitled ‘Modern 
Methods of Valuation of Land, Houses 
and Buildings’ by David M. Lawrence 
and others, (5th Edn.. P. 19) it isstated 
thus: 

“In order to value a property by 
the investment method, two things must 
be known. Firstly, the net income 
which the property will produce and 
secondly, the rate of interest appropriate 
to the property from which the years’ 
purchase can be found.” 


At page 154 of the book. the same learn- 
ed authors have stated: 


“Valuation for sale or purchase. As 
with other forms of real property. the 
capital value of a farm is ascertained by 
estimating the rental value, deducting 
various outgoings,and multiplying the 
result by so many years’ purchase.” 
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At page 147 of the same book the main 
points to be considered by viewing a 
farm have been stated and they are’ 

fa) The general situation; 

(b) The lie of the land; 

(c) Climate and rainfall: 

(d) The size of the farm; 

(e) The land itself, i.e.. the quality. 
the composition and the texture of the 
soil; 

(f} Water supply to Fields: 

(g) Roads and approaches; 

(h) Fences and Gates; 

(i) Main water and Electricity: and 

(i) The Cottages and Buildings. 

18. John A. Parks in his book 
‘Principles and Practice of Valuation 
(Land and Houses), states thus 


“The return which an investor will 
expect from a property will depend on 


_the characteristics of the income, as com- 


pared to that of the ideal security. He 
will consider if the income is secure; if 
there is the possibility of it being main- 
tained for a considerable period; if the 
income is liable to fluctuate owing to 
the vagaries of trade: if the income is 
liable to increase or be augmented by 
any means; if the costs of collection are 
in a reasonable proportion to the amount 
collected: if the income can be collected 
easily and this will depend on the class 
of tenants likely to occupy the premises; 
if he wishes to realise his capital at any 
time, is there a reasonable chance of 
selling the property without making a 
loss. Having considered all these fac- 
tors he will then consider what return 
would be reasonable and that figure will 
represent the security of the income 
from which the years’ purchase can be 
easily calculated.” (Vide pages 16-17 of 
the Book). 


19. Dr. Gunnar K. Myrdal in his 
book, ‘Asian Drama’ (Vol. I at p. 507) 
has referred to a study of Plantation 
Industry in India. which places the rate 
of gross profits on total capital employ- 
ed for the years 1955-58 at 10-1 per cent 
for 167 tea plantations, and over 15 per 
cent for 43 rubber and coffee planta- 
ions. 


20. The return which an investor 
on areca gardens expects on his capital 
has to be determined on the evidence of 
experts and other relevant materials. On 
the basis of the return expected by in- 
vestors in areca plantations, the proper 
multiple or years’ purchase value has to 
be: fixed. If the return expected is 
10% on the capital, the multiple to be 
applied is 10. If the return expected is 
124 per cent, the multiple is 8. 


2i. That arecanut is a planba- 
tion crop and that there is no appreci- 
able difference between the economics 
of tea, coffee and rubber plantations and 
areca plantations is beyond dispute in 
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view of the pronouncement of the Sup- 
reme Court in K. Kunhi Koman v, State 
of Kerala AIR 1962 SC 723. 
referring to Rr. Myrdal’s Book, we have 
stated earlier that the return ‘expected 
on capital employed for the years 
1955-58 for coffee and rubber plantations 
is over 15 per cent. The burden was on 
the claimant to establish that the return 
~ expected is less. Unless the establishes 
that the return is merely 5% he cannot 
contend successfully that the net income 
should be multiplied by 20 in order to 
arrive at the market value. In the 
instant case, the net income from 
the areca plantations determined is 
Rs. 1,800 an acre per annum. The 
learned counsel for the appellant did not 
contend that the net income is more 
than Rs. 1,800 an acre. What the Court 
below has granted is approximately 10 
years’ purchase value on the basis ofthe 
said income. The said value fixed by 
the lower Court, in our opinion, cannot 
be considered as either low or arbitrary 
and it does not call for interference in 
appeal, 


22. Accordingly, we affirm the 
award made by the Court below and 
dismiss the appeal with costs. 

Appeal dismissed. 
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NESARGI, J. 
Rukamoddia Dastagirsab, Petitioner 
v. Basawwa and others, Respondents. 
Civil Revn, Petn. No, 1465 of 1972, 
D/- 17-7-1973. 
Index Note:— (A) Mysore Rent Con- 
trol Act (22 of 1961), Ss. 21 (1), 48 (6) 
and 50 — Preceeding for eviction of 


tenant — Dispute as to title off landlord - 


—- Competency of Court to determine — 
Dispute if involves complicated ques- 
tions of fact and law — Discretion of 
Court —  I[mterference in revision 
(X-Ref;— Civil P. C. (1908), S. 11). 


Brief Note:— (A) A Court function- 
ing under tne Act has to settle the 
jurisdictional fact, viz. existence of land- 
lord and tenant relationship between the 
parties and is competent to decide even 
disputes relating to the title of the land- 
lord provided that such disputes are not 
complicated and are absolutely essen- 
tial to the decision of the jurisdictional 
fact. (Paras 10, 12,13) 

Since the decision on the dispute 
relating to the title of the landlord 
would be final and operate as res judicata 
and cannot be questioned in any Court 
of law as laid down in S 48 (6) of the 
Act, the Court has to carefully and con- 
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scientiously apply its mind to find out 
whether the dispute relating to title of 
the landlord, in a given case. is com- 
plicated or not. It has to exercise its 
zudicial discretion bearing in mind the 
consequences that would flow from its 
decision on such a dispute. Whether a 
judicial discretion has ‘been properly 
exercised or not by a Munsiff, is in ap- 
peal subject to the scrutiny of the Dis- 
trict Judge which in turn ‘is subject to 
the scrutiny of the High Court under 
section 50 of the Act. (Para 14) 


. Where on.an application for 
tion of a tenant under Section 21 (1) of 
the Act the tenant disputed the title of 
the landlord to the premises in question 
and set up his own title as owner under 
a prior agreement to sell from the pre- 
decessor of the landlord by invoking’ the 
zid of Section 53-A of the Transfer of 
Property Act, it was held that the dis- 
par relating to the title of the land- 
or 
law and as such it was in the interest 
of justice that the question should 
be settled in a properly instituted suit 
and not in a summary proceeding. The 
finding of the appellate Court in such 
a case that the landlord had failed to 
establish the relationship of landlord and 
tenant will be set aside in revision. 1963 
(2) Mys LJ 250 and 1968 (1) Mys LJ 
435, Rel. on. (Paras 15, 16) 


B. V. Krishnaswamy Rao, for Peti- 
tioner; K. A. Swamy. for Respondents. 


ORDER‘— This revision petition is 
filed under Section 50 of the Mysore 
Rent Control Act, 1961. (to be herein- 
after referred to as the Act), against the 
Cecision of the Additional District 
Judge, Bijapur in R. A. No. 12 of 1966. 


2. The petitioner claiming to be 
the landlord of premises bearing C. T. S. 
No. 236 of Ward No. 1 of Bijapur, filed an 
application in Rent Misc. No. 103 of 1964, 
on the file of the Additional Munsiff, 
Bijapur, under Section 21 of the Act for 
recovery of possession of the said premi- 
ses from SBasalingappa Basappa Uppin, 
whose legal representatives now are the 
respondents 
therein that he was entitled to vacant 
possession in view of the grounds men- 
tioned in clauses (h) and (i) of the pro- 
viso to Section 21 (1) of the Act. The 
said Basalingappa appeared and contest- 
ed the proceedings. He icontended that 


the owners of the premises were Maha- ` 


Cinsab Husensaheb Huddar and Moha- 
med Khashim Husainsab Huddur, that he 


-was since prior to 25-8-1956 a tenant of 


the premises under them, that on 25-8- 
1956 the said owners entered into an 
agreement to sell the premises to him 
and received various amounts under the 
agreement and that, therefore, his posses- 


evic-~ . 


involved complicated questions of ` 


in fhis petition. He urged 
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sion from that date was that of an owner. 


and did not continue to be that of a 
tenant in view of Section 53-A of the 
Transfer of Property Act. He on this 
basis. further contended that the peti- 
tioner by his alleged purchase of the 
premises on 15-5-1964 from the owners 
Mahadinsab Husensaheb Huddar and 
Mohamed Kashim Husainsab Huddar, 
could not have secured any title to the 
premises and, hence, could not have be- 
come the owners of the premises as the 
said 2 persons were themselves not 
owners of the premises and. therefore, 
could not have conveyed any title to the 
petitioner. Thus, he challenged the status 
of the petitioner as landlord and his right 
to move the Court under the Act for 
securing vacant possession of the pre- 
mises. 


3. The learned Additional Munsiff, 
Bijapur, considered all the questions rais- 
ed by the parties and held that the op- 
ponent Basalinganpa had not established 
that he had become the owner of the 
premises from 25-8-1956, the date of the 
alleged agreement of sale in his favour 
as he had failed to show: that Sec- 
tion 53-A of the Transfer of Property Act 


supported this case on this point, In view- 


of this finding, he further concluded that 
the petitioner had satisfactorily establish- 
ed that he had purchased the premises 
on 15-5-1965 from the former owners 
Mahadinsab Huseinsaheb Huddar and 
Mohamed Kashim Husainsab Huddar and, 
therefore, had become the landlord un- 
der the Act and the opponent Basalin- 
Pappa was a tenant and that the peti- 
tioner had satisfactorily established that 
there was relationship of landlord -and 
tenant between him and the opponent 
Basalingappa. Having arrived at these 
conclusions, the learned Additional Mun- 
Siff proceeded to uphold the contention 
of the petitioner-landlord and directed 
eviction of the opponent Basalingappa. 


4. Basalingappa preferred R. A. 
No. 12/66 in the Court of the District 
Judge, Bijapur. and on his death, his 
heirs, who are the present respondents, 
came on record as this legal representa- 
tives, The Additional District Judge, con- 
cluded that the points in dispute gave 
rise to complicated questions of title, and 
these questions ought not to have been 
gone into and decided by the Additional 
Munsiff in such a summary proceeding. 
` Acting on this conclusion, he held that the 
petitioner will have to approach the 
Civil’ Court in a regular suit for posses- 
sion of the suit premises on the basis of 
his title, and that the petitioner had 
failed to establish the relationship of 
landlord and tenant between him and 
the respondents, 


5. Sri B. V. Krishnaswamy Rao, 
the learned counsel for the petitioner, in 
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the first instance, contended that the 
conclusions of the learned Additional 
District Judge are contrary to each other 
as the learned Additional District Judge 
having held that the complicated 
question of title involving inter- 
pretation of Section 53-A of the Trans- 
fer of Property Act, whitch has arisen 
for consideration, ought not to be gone 
into in such a summary proceeding un- 
der the Act, could not have further pro- 
ceeded to conclude that the petitioner 
had failed to establish the relationship 
of landlord and tenant between him and 
the respondents. Sri K. A. Swami, the 
learned Counsel for the respondents, fair- 
ly stated that the learned Addl. District 
Judge, had erred in recording these con- 
tradictory conclusions, but what the 
learned District Judge ought to have 
done according to the view expressed by 
him. is to hold that the Court under the 
Act ought not to consider the complicat- 
ed question of- title involving interpre- 
tation of Section 53-A of the Transfer of 
Property Act and therefore, the claim 
of the petitioner could not be considered. 


6. In my opinion, nothing much > 
turns on the above mentioned question 
as the said question depends on the com- 
petency of a Court under the Act to re- 
cord finding on questions of title. If such 
a Court is competent to decide disputes 
of title to properties then it will have 
to be held that the decision of the Ad- 


‘ditional District Judge is not according 


to law. If it is found that such a Court 
is not competent to give its finding on a 
question of title to property, the order 
of allowing the appeal and dismissing 
the petition passed by the Additional 
District Judge will have to be sustained. 
The words in which the learned Addi- 
tional District Judge ought to have 
couched his order would, therefore, be 
immaterial. 


Te Sri B. V. Krishnaswamy Rao, 
nextly contended that a Court under the 
Act had jurisdiction and power to decide 
even questions relating to- title to the 
property or the premises involved in a 
proceeding under the Act if incidentally 
it becomes necessary to do so. He urged 
that whether sucha question of title does 
or does notincidentally arise,depends on 
the facts and circumstances of each case. 
He contended that in the case on hand, 
the Court under the Act, being entrusted 
with the jurisdiction of granting reliefs 
to landlords under Section 21 of the Act, 
had to discharge that function and in 
order to do so, had to decide whether the 
jurisdictional fact; viz; ‘relationship of 
landlord and tenant’ was established by 
the petitioner, and in order to do sə, it 
had to settle the dispute relating to the 
title to the property raised by the par- 
ties. In view of these circumstances, ac- 
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cording to him, the Court had to. inci- 
dentally, give a decision on the disputed 
question of title. 


8. Sri K A. Swami, the learned 
counsel for the respondents, vehemently 
urged that the Court functioning under 
the Act has limited jurisdiction and it 
has no power to decide question of title 
to properties and, therefore, whether in- 
cidentally or not. it cannot enter into 
such questions and thereby usurp the 
jurisdiction of the ordinary Courts, En- 
tering into such questions and recording 
decisions by such a Court, would be noth- 
ing but acting beyond the jurisdiction of 
the Court and that cannot be permitted in 
law. He nextly contended that even in 
case it is held that a Court functioning 
under the Act has got to record findings 
on such questions of title whenever it 
becomes necessary to decide the jurisdic- 
tional fact, the Court cannot be permitt- 
ed to proceed to consider complicated 
questions of facts and law while attempt- 
ing to decide the dispute relating to title 
to the property and, therefore, the view 
taken by this Court in the decision in 
Mohammed Ibrahim v. Mahaboobbj 1963 
(2) Mys LJ 250, will be applicable and 
the parties will have to be directed to 
get the question of title decided by a 
competent Civil Court. He further urged 
that in view of this position in law, the 
petition under Section 21 of the Act 
ought to be dismissed. 


9. It has not been and it cannot 
be disputed that the proceedings under 
the Act are summary proceedings. It has 
been so held by this Court in Mohammed 
Ibrahim's case 1963 (2) Mys LJ 250 and 
in the decision in Venkappaiah v, Papanna 
1968 (1) Mys LJ 485, and many other de- 
cisions of this Court. It is laid down in 
both these decisions that if the questions 
relating to title necessarily arise for con- 
sideration before a Court under the Act, 
such a Court can proceed to decide those 
questions provided that they are not 
complicated questions. In Mohammed 
Tbrahim’s case 1963 (2) Mys LJ 250. it has 
been held that if there is a complicated 
dispute as to the title of the landlord, 
the’ Court functioning under the Act, 
should not proceed to determine such a 
question as the proceedings before it is 
of a summary nature and especially in 
view of Section 48 (6) of the Act. It has 
been further clearly stated in this deci- 
sion that merely because a tenant dis- 
putes the title of the landlord, a Court 
functioning under the Act would be 
divested of jurisdiction, is not a correct 
proposition in law. and that it is onlv 
when complicated dispute as to the title 
of the landlord arises, that the Court, 
functioning under the Act, should stay 
its hands and allow the parties to ap- 
proach a competent, Civil Court 
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9-A. In Venkappaiah’s case 1968 
(1) Mys LJ 435, the facts were similar to 
the facts on hand, There also the tenant 
relied upon an agreement of sale and 
sought the benefit of Section 53-A of the 
Transfer of Property Act. The tenant 
failed in both the Courts below and it 
was contended in this Court that the two 
Courts below ought not to have proceeded 
to determine the disputed question of 
title which was complicated in nature. 
Venkataswami, J. who rendered the de- 
cision, held that it could not be said with 
any show of reasons that the facts were 
complicated so as to require adjudication 
of the title of the landlord in a regularly 
tried civil suit. The decision of the two 
courts below was upheld. 


10. It is, therefore, clear that the 
consistent view taken by this Court is 
that a Court functioning under the 
Act is competent to decide even disputes 
relating to the title of the landlord pro- 
vided that such disputes are not com- 
plicated, Whether such a dispute in a 
particular case is or is not complicated, 
of course, depends on the facts and cir- 
cumstances available in each case. If the 
Munsiff holds that it is not a complicat- 
ed dispute and proceeds to decide it, 
it is on appeal open to the District Judge 
to consider that aspect and either agree 
or disagree with the view of the Munsiff, 
relating to the dispute about title of the 
landlord, Finally it is open to the High 
Court acting under Section 50 of the Act 
to consider whether the approach of the 
two courts below in regard to this aspect 
of the matter is acceptable or not. 


Il. Sri K. A. Swami pointed out 
that in every case under the Act the 
yurisdictional fact, that relationship of 
landlord and tenant subsists. has to be 
established and whenever a tenant dis- 
putes the status of the landlord the de- 
cision on the grounds on which such a 
dispute is based. cannot be considered as 
an incidental one, and hence, grave con- 
sequences in view of the doctrine of res 
judicata and Section 48 (6) of the Act 
would follow and argued that the Courts 
functioning under the Act should not be 
permitted to determine disputes as to the 
title of the landlord in the guise of settl- 
ing the jurisdictional fact. 


12. Whether such a decision op- 
erates as res judicata, would depend on 
the facts and circumstances of each case. 
But, one thing that is certain is that in 
view of Section 48 (6) of the Act, the de- 
Cision rendered either by the Court or 
the Distri¢t Court or the High Court as 
the ‘case may be under the Act, becomes 
final and cannot be called in question in 
any Court of law. whether in a sult or 
cther proceedings, either by way of ap- 
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peal or revision. It cannot be disputed 
that a Court under the Act has to settle 
the jurisdictional fact viz.. whether there 
subsists a relationship of landlord and 


Itenant between the parties, 


a, 
[y 


In Venkataram v. P. H. Seshagiri 
Rao. 1965 (1) Mys LJ 560 it is held that 
where the tenant questions: the status 
claimed by the applicant for eviction as 
lendlord, the Munsiff cannot make any 
order under the statute (Section 29 of 
ihe Act) without first settling the dis- 
pute as to the existence of the jurisdic- 
tional fact. That jurisdictional fact is 
the existence of the relationship of land- 
lord and tenant in respect of the pre- 
mises. 

This decision is followed in Nara- 
yana Rai v. Appaji Rao 1971 (2) Mys 
LJ 370. In that case. a tenant challeng- 
ed that the property occupied by him 
was not a ‘premises’ as defined in the 
Act and. therefore, the petition filed by 
the landlord was not competent before 
the Court functioning under the Act. 
This Court held that whether the pro- 
perty in question was or. was-not a ‘pre~ 
mises’ under the Act was to be decided 
by the Court functioning under the Act 
as it was incumbent on it to determine 
that jurisdictional fact. ` 

In Hajarabi v. Babalal Hasimsaheb 
C. R. P. No. 44 of 1969, D/- 25-1-1971 
(Mys) the tenant contended that there 


was only ostensible title in the petitioner- 
landlord while in fact the petitioner- , 


landlord was only a benamidar for him- 
self (the tenant) and, therefore, there 
was no relationship of landlord and tenant 
existing between the parties. The Mun- 
siff considered that dispute and directed 
the petitioners before him to -obtain a 
declaration from the Civil Court regard- 

their title to the properties. This 


~ Court in revision held that existence of 


the relationship of landlord and tenant 
was a jurisdictional fact and it was in- 
cumbent on the Court to determine 
that fact. It further held that the ques- 
ton of title to the premises and whe- 
ther the petitioner was the benamidar 


` for the respondent-tenant or not. did not 


really arise in the proceedings and that 
question was outside the scope of the 
Act and that as it did not really arise; 
it was umnecessary for the Munsiff to 
have directed the petitioners to obtain an 
adjudication on the question of their 


’ contention as to the benami nature of 


the title alleged by the landlord. 


13. In view of the foregoing. if 
fis manifest that existence of relation- 
ship of landlord and tenant between the 
parties is a jurisdictional fact and it 
is incumbent on the Court functioning 
under the Act to determine that ques- 
fion. The consistent view taken by this 
Court. as already stated above, is that 
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even a dispute relating to the title of 
the landlord, if not complicated, can 
be decided by the Court, in case it is 
absolutely necessary to do so, to deter- 
mine the jurisdictional fact.. Now the 
question would be whether such a deci- 
Sion can be regarded as incidental on the 
ground that the decision on such a dis- 
pute relating to title would have nothing 
to do with the relief claimed in the 
proceeding. I am unable to agree with 
the contention of Sri Krishnaswamy Rao 
that on the facts and circumstances of 
the case on hand such a decision can 
be regarded as incidental. 


In Isher Singh v. Sarwan Singh AIR 
1965 SC 948, it is laid down that the 
question whether a matter was directly 
and substantially in issue in the former 
suit has to be decided (a) on the plead- 
ings in the former suit, (b) the issues 
struck therein, and (c) the decision in 
the suit, and that further it depends up- 
on whether a decision on such an issue 
a materially affect the decision of the 
suit, 


In Krishna Chandra Gajapati v. 
Challa Ramanna, AIR 1932 PC 50, it has 
been held that if the parties and the 
Court have dealt with the matter as if 
it formed a direct and principal issue, it 
must be taken to have been directly and 
substantially in issue though in the first 
instance, it was not raised properly or 
was raised only as an ancillary or inci- 
dental issue. Therefore, the practical test 
for determining whether a matter was 
directly and substantially in issue in a 
previous suit will be furnished by effect- 
ing a separation of the discussions and 
findings on the various groups of issues 
dealt with in the judgment and if, after 
the elimination of all, but one such 
group, the judgment still remains intel- 
ligible and, in itself, sufficient for the ad- 
judication of the suit and the decree is 
in entire harmony with it, then the mat- 
ter so dealt with may be said to have 
been directly and substantially in issue. 


In Raj Lakshmi Dasi v. Banamali 
Sen, AIR 1953 SC 33, their Lordships 
while dealing with the doctrine of res 
judicata under Section 11, C. P. C., were 
considering the effect of the decision 
rendered by a Court under the Land Ac- 
quisition Act while determining the 
quantum of apportionment between the 
persons interested, as defined under the 
Land Acquisition Act. Their Lordships 
held that the Land Acquisition Court had 
jurisdiction to decide the question of 
title of the parties in the property ac- 
quired and that title could not be decid- 
ed except by deciding the controversy 
between the parties about the ownership 
of the four annas share claimed by the 
sons and Rajalakshmi, and, therefore, 
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the question of title to the 4 annas share 
“was necessarily and substantially involv- 
ed in the land acquisition proceedings 
and was finally decided by a Court hav- 
ing jurisdiction to try .it and that deci- 
sion thus operated as res judicata. It is, 
hence, clear that if a question of title is 
necessarily and substantially involved in 
determining questions which a Court 
functioning under the Act has got to de- 
termine, then it will have to be held 
that such a decision will operate as res 
judicata. On the facts on hand, the Court 
under the Act could not proceed to de- 
termine the jurisdictional fact without 
deciding the dispute relating to the title 
of the landlord, because this question of 
title is necessarily and substantially in~ 
volved in the proceeding. Sri Krishna- 
swamy Rao sought assistance from the 
decision in Asgarali v. Kayumalli, AIR 
1856 Bom 236 in support of his conten- 
tion that such a decision on the question 


of title would be an incidental one as- 


in the proceeding in question the peti 
tioner-landlord had not asked for a re- 
lief relating to title to immoveable pro- 
perty, but for a relief he was entitled to 
ask under Section 21 of the Act. Asgar- 
alis ease, AIR 1956 Bom 236 is under the 
Provincial Small Cause Courts Act. It 
was a suit for rent, and the tenant dis- 
puted the contractual relationship of 
landlord and tenant on the ground that 
the plaintiff had no title to the property 
and the question arose whether the dis~- 
pute in regard to title could be decided 
by the Court under the Provincial Small 
Cause Courts Act. Shah, J. relying on 
the earlier decision of the Bombay High 
Court in Puttangouda v. Nilkanth, (1913) 
ILR 37 Bom 675 held that the Court 
under the Provincial Small Cause Courts 
Act was competent to decide that ques- 
tion of title as such a decision had no- 
thing to do with a relief relating to title 
to immovable property, but was an in- 
cidental one. it has been already shown 
how the decision on title in the case on 
hand cannot be regarded as an inciden~ 
‘tal one. Therefore, I am unable to accept 
this contention. He nextly sought sup- 
port from the decision in Brij Rai Kri- 
shna v. S. K. Shaw & Bros., AIR 1951 SC 
11. Sri Krishnaswamy Rao pointed out 
that in this decision observations by Lord 
Esher, M. R. in Queen v. Commr. for 
Special Purposes of the Income-tax, 
(1888) 21 QBD 313 at p. 319, have been 
excerpted with approval and followed. 
The said observations read as follows: 


‘when an inferior Court or Tribunal 
or body which has to exercise the power 
of deciding facts is first established by 
Act of Parliament the Legislature has to 
consider what powers it will give that 
Tribunal or body. It may in effect say 
that, if a certain state of facts exists and 
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is shown to such Tribunal or body be- 
fore it proceeds to do certain things, it 
shall have jurisdiction to do such things, 
but not otherwise. There it is not for 


them conclusively to decide whether that - 


state of facts exists and if they exercise 
the jurisdiction without its existence, 
what they do may be questioned and it 
will be held that they have acted with- 
out jurisdiction. But there is another 
state of things which may exist. The 
Legislature may entrust the Tribunal or 
body with a jurisdiction, which includes 
jurisdiction to determine whether the 
preliminary state of facts exists as well 
as the jurisdiction, on findings that if 
does exist, to proceed further or do 
something more. When the Legislature 
are establishing such a Tribunal or body 
with limited jurisdiction, they also have 
to consider, whatever jurisdiction they 
five them, whether there shall be any 
appeal from their decision, for otherwise 
there will be none, In the second of the 
two cases, I have mentioned it is an erro- 
neous application of the formula to say 
that the Tyibunal cannot give themselves 
jurisdiction by wrongly deciding certain 
facts to exist, because the Legislature 
gave them jurisdiction to determine all 
the facts, including the existence of the 
preliminary facts on which the further 
exercise of their jurisdiction depends; 
and if they were given jurisdiction so to 
decide, without any appeal being given, 
there is no appeal from such exercise of 
their jurisdiction.” 

I am unable to see how this decision is 
of any assistance to support the contens 
tion of Sri Krishnaswamy Rao. The fact 
to be remembered is that according to 
the scheme of the Act, a decision render 
ed by the Munsiff is appealable to the 
Court of the District Judge and that de= 
cision recorded by the District Judge is 
subject to the final order passed by the 
High Court in revision under Section 50 
of the Act. Section 48 (6) of the Act lays 
down mandatorily that such decision is 
final and cannot be questioned in any 
Court. Their Lordships of the Supreme 
Court were, in Brij Raj Krishna’s case, 
AIR 1951 SC 11, considering the effect of 
a similar provision, viz., sub-section (3) 
of Section 16 of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(Act III of 1947). It reads as follows: 


"The decision of the Commissioner 
and subject only to such decision, an 
order of the Controller shall be final, and 
shall not be liable to be questioned in 
any Court of law whether in a suit or 
other proceeding by way of appeal or 
revision.” 


Their Lordships held that the decision 
of the High Court holding that a suit for 
a declaration that the order passed by 
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‘ the Rent Controller was without jurisdic- 
' tion, was maintainable, was erroneous. 
' The same principle would be applicable 
~, to the position available in this case. 


14. In view of the foregoing rea 
sons, I am clearly of opinion that the 
decision. of the Court functioning under 
the Act, on the dispute relating to the 
title of the petitioner-landJord, would 
operate as res judicata, and the doubt 
expressed by Somnath Iyer, J. (as he 
then was) in Mohammed Ibrahim’s case, 
1963 (2) Mys LJ 250 to the effect that the 
provisions of Section 48 (6) of the Act 
would make the adjudication conclusive 
and an interpretation leading to that re~ 
sult by reason of an adjudication in a 
summary proceeding may be open to 
objection, is well founded. It has to be 
held that such.a decision would be final 
and would overate as res judicata and 
cannot be questioned in any Court of 
law as laid down in Section 48 (6) of the 
Act. But, this would have nothing to do 
with the power and competency of the 
-iCourt functioning under the Act to de- 
cide a dispute relating to title of the 
landlord. As already found, such Court 
is competent and has the power to de~ 
cide, but it should exercise its power 
only if the dispute relating to title of 
the landlord is not a complicated one. 
In view of the fact that its decision 
would be final and will operate as res 
judicata and also cannot be called in 
question in any suit or proceeding in 
any Court of law, the Court, functioning 
under the Act, has to carefully and con- 
scientiously apply its mind to find out 
whether the dispute relating to title of 
the landlord, in a given case, is compli~ 
cated or not. Jt has to exercise its judi- 
cial discretion bearing in mind the con~ 
sequences that would flow from its de~- 
cision on such a dispute. Whether a ju- 
dicial discretion has been properly exer- 
cised or not by a Munsiff, is in appeal 
subject to the scrutiny of the District 
Judge which in turn is subject to the 
scrutiny of the High Court under Section 
50 of the Act. 


15. The foregoing discussion makes 
it clear that what is now to be derided 
is whether the dispute raised by the 
respondents-tenants in regard to the title 
o: the petitioner-landlord is complicated 
or not. The learned Additional District 
Judge had, in his detailed judgment, at~ 
tempted to show how the dispute relating 
to title calls for interpretation of the 
provisions of Section 53-A of the Trans- 
fer of Property Act. The discussion of 
the law on this point made by the Addi- 
tional Munsiff, Bijapur, shows that such 
argument on either side was based on the 
proviso below Section 53-A of the Trans- 
fer of Property Act. I have, therefore, 
no hesitation in agreeing with the con- 
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clusion of the Additional District Judge 
that the decision regarding the dispute 
relating to the title of the landlord in- 
volved complicated questions of law. Jn 
view of this state of affairs, I hold that 
it is in the interest of justice that this 
question be settled in a properly insti- 
tuted suit and not in a summary pro- 
ceeding. 


16. In view of the foregoing, I 
hold that the findings of the Additional 
District Judge; Bijapur, that the peti- 
tioner has failed to establish the exist- 
ence of the relationship of landlord and 
tenant between him and the respondents, 
is to be set aside, and the judgment of 
the Additional District Judge in other 
respects, is to be confirmed. I, therefore, 
set aside the said finding and dismiss this 
petition. Any of the parties to this peti- 
tion may get the dispute settled in any 
manner that they choose to do-in a pro- 
perly instituted civil suit. 


17. No order as to costs under the 
circumstances of this case. 


Order accordingly. 
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- B. VENKATASWAMI AND 
E. S. VENKATARAMIAH, JJ. 


Life Insurance Corporation of India, 
Appellant v. Canara Bank Ltd. and 
others, Respondents. 


First Appeal No. 28 of 1970, D/- 28-6- 
1973, against decree of Civil J., Udipi, 
D/- 24-12-1969, 

Index Note:— (A) Insurance Act 
(1938), S. 45 — Avoidance of insurance 
policy —— Necessary conditions — Frau- 
dulent and wilful suppression of mate- 
rial facts by assured — Insurer could 
avoid policy — (X-Ref:— Contract Act 
(1872), Ss. 17, 19, Explnms. 64 and 65). 


Brief Note:-— (A) For avoidance of 
a policy the second part of Section 45 
requires three conditions to be fulfilled, 
viz. (i) the statement made by the as- 
sured must be on a material matter or 
must suppress facts which it was mate- 
rial to disclose (2) the suppression must 
be fraudulent and (3) the assured must 
have known at the time of making state- 
ment that it was false or that it suppres- 
sed facts which it was material to -dis- 
close. AIR 1962 SC 814, Relied on. 
(Para 19) 
The materiality of a fact depends on 
the surrounding circumstances, and also 
on the nature of information sought by 
the insurer. It is not open to an assured 
to decide for himself as to which fact is 
material and which is not. (Para 26) 


Where the assured was hospitalised 
for over a month, two biopsy examina- 


HQ/JQ/D479/73/HGP 


52 Mys. 


tions were done involving removal of 
tissues by a minor operation and there 
was ‘'X ray therapy for a week, any 
reasonable man would think that there 
might be something seriously wrong with 
him, although the assured himself may 
not have had a clear idea of the disease 
he might be suffering from, In such a 
case the questions and personal state- 
ments in the proposals of policy assume 
considerable importance and the assured 
is expected to answer them truthfully 
and in good faith. AIR 1961 Punj 253 and 
AIR 1968 Mad 324, Disting. (Para 26) 


Index Note:—(B) Contract Act (1872), 
Ss. 64 and 65 — Relief under, on basis 
of money had and received, cannot be 
granted when the claim is based on con- 
tract founded on fraud. (Para 29) 


M. Chinnaswamy and C. Srinivasa 
Iyengar, for Appellant; S. G. Sundara- 
swamy and M. R. Kamath, for Respon- 
dent Nos. 2 to 5. 


VENKATASWAMI, J.:— This ap- 
peal against the deeree in O. S. No. 33 
of 1967 on the file of the Civil Judge, 
Udipi, is by the defendant, Life Insur- 
ance Corporation of India, (hereinafter 
referred to as L.LC.). The suit, which 
had been filed by the Canara Bank Li- 

(Contd. on Col. 2) 


Sum assured 25,000/. 25,000/-, 
Date of proposal 13-11-60 13-11-60 
x E 
Date of Commencement 
of policy 21-12-60 21-12-60 
Duration at death 8 years, 8 years, 
8-moths, 8-monthg, 
21 days. 21 days. 


3. On the death of the assured, 
on 12-9-1964, the Trustee preferred 
claims on all the above policies, on 15-1- 
1965. After some correspondence, the 
details of which it is unnecessary to sét 
out, on 9-8-1965, the L.LC. sent a cheque 
for Rs. 1,35,140/- drawn on the Canara 
Bank Ltd., Udipi, to the Trustee, appa- 
rently in full settlement of the claims, 
According to the Trustee, this act con 
stituted a full and final settlement of all 
the claims. But, the L.I.C. has disputed 
that it constituted any such concluded 
settlement or that they had at any time 
given up their right to repudiate their 
liability under the policies for good and 
sufficient reasons. But before the said 
cheque was encashed by the Trustee, the 
L.LC. stopped payment, thereon and sent 
intimations to that effect to the Trustee, 
by telegram and letter, on 14-8-1965. 
Ultimately, on the basis of the informa- 
tion received by the LIC. by 
means of a pseudonymous letter, and the 
result of their own subsequent enquiry 
and investigation, the claims based on all 
the policies were repudiated by the 
LLC, by a letter dated 24-6-1966, After 
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mited, (hereinafter referred to as Truss 


tee), as a trustee under five ‘insurance 
policies, the assured sums thereunder 
aggregating to Rs. 1,30,000/- and the 


heirs of the deceased-assured, was de~ 
creed for a sum of Rs. 1,65,546/- with 
current and future interest thereon ‘nt the 
rate of 74% per annum. 


2. The relevant facts leading up 
to the appeal, briefly. are as follows:— 
One V. S. R. Sriranga Shetty, a merchant 
of Mercara, took out five insurance poli- 
cies with the appellant. The first four 
policies were for a sum of Rupees 
25.000/- each and the last one for Rupees 
30,000/-. On the date of submission of 
his proposals in regard to the first two 
policies, the assured was 48 vears old. Al 
these policies were taken out and issued 
between the dates 21-12-1960 and 13-3- 
1964. These policies had all been issued 
under the Married Women’s Property 


` Act, 1874 and the first plaintiff-bank had 


been constituted a trustee. The assured 
Sriranga Shetty died on 12-9-1964 on 
account of “Enteric”, as per his death 
certificate, that is within 3 years 9 
months and 6 months from the dates of 
issue of the first and the last of the above 
policies, respectively. For convenience, 
the details have been furnished in the 
form of a tabular statement below:— 


25,000/. - 25,000/., 30,000/- 

28-12.61 28-12-61 26-12-63 

28-12-61 28-12-61 13-3-64 

2 years, 2 years 0 years, 

8.months, 8-months, 5-months, 

14 days. 14 days. 29 days. 
exchange of notices, the present suš 


came to be filed for reliefs outlined ear~ 
lier. The repudiation, by the LIC. of 
its liability under the policies in ques- 
‘tion, was based principally on the ground 
that the assured had made false state- 
ment in the proposal forms and personal 
statements, in answer to the questions 
posed by the insurer, and which had a 
bearing on his previous state of health, 
and that such statements related to ma 
terial facts and the same were delibe- 
rately and fraudulently suppressed by 
the assured, although they were well 
within his knowledge. 

4, The case of the Trustee, in 
substance, was that the statements did 
not relate to material facts and the as« 
sured has had no knowledge of such facts 
and that they were not material enough 
to warrant disclosure by him, in answer 
to the questions contained in the propo= 
sal form and personal statements, On 
behalf of the L.I-C., the suit was resisted 
principally on the ground that the as 
sured had made several false statements 
which it was material to disclose and 
that if answers to some of them had been 
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truthfully given, there was every chance 
of the proposals for insurance being 
found unacceptable. In its written state- 
ment, the L.LC., has set out the circum- 
* stances which led to the repudiation of 

e claim. particularly the facts relative 
to “the hospitalisation of the assured from 
4-8-1959 to 5-9-1959, hardly. 14 months 
prior to the first of the above proposals, 
during which ‘Biopsy’ was done twice 
and deep X’ Ray treatment given for a 
week in regard to a suspected ‘chronic 
inflammatory adenitis’ on the neck. It 
is contended that the policies had become 
void on account of such false and fraudu- 
lent statements, in regard to matters 
material for an insurer to determine the 
insurability of the assured, as a result 
of which the claims in respect of all the 
policies deserved to be rejected. 


5. It is also averred on behalf of 
the L.I.C., that in regard to more than 
- one question, the answers contained in 
the proposal forms and personal state- 
ments were untrue to the knowledge of 
the assured. Attention particularly has 
been invited in the written statement to 
the following:— 

“(c) Question No. 4 (a). What has 
been your usual state of health? 

Answer:— Good. 

Question No. 4 (d). Have you con- 
sulted a Medical Practitioner within the 
last five years? If so, give details, 


Answer:— No. 


(d) Question No. 7. In the case of all 
the 5 policies and No. 6 in another form 
in the case of last policy: Have you ever 
suffered from any of the following ail- 
ments? 

(a) Giddiness; fits, neurasthenia, neu- 
raligia, paralysis, insanity, nervous 
breakdown or any other disease of the 
æ brain or the nervous ‘system? 

Answer:-—— No, 

(G) Any disease of ear, nose, throaf, 
or eyes, including defective sight or 
hearing? In case of discharge from the 
ear, state when it was last noticed, 

Answer:-—— No, 

(ij) Malaria, typhoid, influenza, kala 
azar, filariasis or any other fever lasting 
for a week. 

Answer:— No. 

(k) Any other illness within the last 
five years requiring treatment for more 
than a week? 

Answer:— No. 

(c) Question No. .9 in all these poli- 
cies and question No. 8 in one of the 
forms in the last policy. 

(a) Did you ever have any operation, 
accident or injury? If so, give details? 

Answer: No. 

(b) Have you remained absent from 
your work on grounds of health during 
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the last 2 years? If so, state when, how 
long and for what ailments? 
wer:—— No. 

(f) Question No. 10. In all the poli- 
cies and question No. 9 in one of the 
forms in the last Policy—~ 

(a) Have you ever had an electro 
cardiogram, X' Ray or fluroscopic exa- 
mination made or your blood examined? 
If so, give details? 

Answer:— No. 


(b) Have you ever been in any hos~ - 


pital, asylum or sanitorium for check- 
up, observation, treatment or an opera~ 
tion? If so, give details? 

Answer:—— No.......0. " 

6. The trial Court came to the 
conclusion that the L.I.C. had failed to 
establish that the assured had undergone 
treatment for cancer and, therefore, it 
must be held that the LLC. had failed 
to prove that Sriranga Shetty, the assur- 
ed, had deliberately and fraudulently 
suppressed material facts in his personal 
statements made in connection with the 
issue of the policies in question It “was 
also held that what had been proved by 
way of facts, regarding hospitalisation, 
did not amount to material facts the dis- 
closure of which was necessary for an 
insurer. It was, therefore, concluded, that 
the policies were valid and enforceable, 
and the provisions of Section 45 of the 
Insurance Act, 1938, on which alone the 
insurer could rely to avoid the policies, 
would be unavailable to the defendant- 
L.LC. On the question relating to estop- 
pel arising out of a settled account, as 
pleaded, there has been no discussion 
whatever. 


7. On behalf of the appellanf, 
Sri M. Chinnaswamy, the learned .coun- 
sel, submitted that several of the ans- 
wers given, particularly those relating to 
questions 4 (d), 7 (1), (k) and 10 (a) and 
(b), have been shown to be untrue and 
false to the knowledge of the assured by 
adducing reliable oral and documentary 
evidence. He especially relied on the an~- 
swer furnished to question 10 (b) and 
submitted that in view of the unimpeach- 
able evidence provided by the- Doctors 
and the hospital records, the fact that 
the assured stayed in an hospital for 
over 30 days and underwent ‘Biopsy’ 
twice and X’ Ray treatment extending 
over a week should be held to have been 
established. He further contended on the 


‘basis of this that it can by no stretch of 


imagination be said that the assured 
might have forgotten all about it in a 
space of fourteen months, prior to the 
date of his first of his proposals for in- 
surance. In regard to the argument that 
the said treatment, even if it could . be 
as one such, was not of any materiality 


and the assured therefore could not be at= - 


tributed with any fraudulent intent, he 
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invited attention to the evidence end 
opinion of several Doctors and witnesses 
examined on behalf of the L.1.C.. who 
had unequivocally stated that if the re- 
cords relating to hospitalisation had been 
made available at the time of the accept- 
ance of the proposal, they would aot 
have recommended the case for insurarce, 
It is further submitted that on the qu2s< 
tion of materiality of fact to be disclosed, 
the proper test to be applied is whether 
or not the information is material from 
the point of view of the insurer end 
not the insured, to enable such insurer 
to make up its mind as to the insuradi- 
lity or otherwise of the assured and, if 
found insurable as to the terms of the 
policy to be issued. 


8. On behalf of the respondent- 
Trustee, Sri S. G. Sundaraswamy, che 
learned Counsel contended that the hos-~ 
* pital records would not conclusively 

establish that the assured underwent 
deep X’Ray treatment. He further con- 
tended that the fact that he was hospita- 
lised and underwent some ‘Biopsy’ end 
treatment as aforesaid would not neces- 
sarily mean that the assured was suffer- 
ing from any serious disease so that it 
was incumbent upon him to have consi- 
‘ dered the whole thing serious enough to 
warrant mention in the personal] statement 
and, therefore, there was no question of 
the entertaining of any fraudulent intan- 
tion on the part of the assured in the con- 
text of the answer to questions 10 (b) and 
7 (i). Once this conclusion is accepted, 
then the provisions of Section 45 of the 
Insurance Act would be of no avail to the 
defendant L.1.C. At one stage, it was 
faintly contended that Sriranga Shetty 
mentioned in the hospital records was not 
the assured at all. But, in view of the 
evidence of some of the doctors and a re- 
lative of the assured, the argument in this 
behalf was not pressed with any show of 
seriousness. We do not, therefore, pro- 
pose to examine it any further. Laszly, 
it was contended that in view of the con- 
tents of the correspondence that ensued 


between the Bank and the L. I. C., be- 
tween the dates of preferment of she 
claim and the issue of the cheque by ‘he 


L.L.C. a case of “settled Account” would 
arise thus giving rise to a fresh contract 
between the parties and, therefore, fraud, 
if any anterior to it would not affect the 
legality or effectiveness of it. We may 
‘at this stage itself, briefly dispose of this 
contention. In reply to this argument, it 
was contended by Sri Chinnaswamy tkat 
subsequent to the stoppage of payment 
of the cheque, the trustee had itself writ- 
ten that the L. I. C., was well-advised to 
examine the matter thoroughly and satisfy 
itself as to the validity of the claim aris- 
ing from the policies, and this circurm- 
stance should, therefore, be sufficient to 


hold that there was no concluded agree- 
ment in regard to any such settlement. 
We do not consider it necessary to exa- 
mine this contention in any detail, as no 
authority bearing on this question, was 
cited in support of it. But, in the view 
we propose to take of this case, namely, 
that the assured had fraudulently sup- 
pressed material facts which were with- 
in his knowledge while furnishing the 
answers to the questions contained in the 
personal statements, this contention has 
to be rejected, as such a contract, if any, 


would be clearly vitiated on account of | 


the fraud practised by the assured, in 
connection with the issue of the policies 
in question, The contention, therefore, 
has to fail. 


9. We now turn to the main con- 
tention based on the provisions of Sec- 
tion 45 and Section 17 of the Insurance 
Act and Contract Act respectively. But, 
it is to be remarked that the case on be- 
half of the Trustee, in the context of the 
answer to question 10 (b), is, as already 
indicated, put substantially on the basis 
of non-compliance with the requirements 
relating to fraudulent intention specified 
in Section 45 of the Insurance Act. The 
basis for such a contention has been that 
knowledge on the part of the assured 
that he had been suffering from any ail- 
ment serious enough, in his opinion, to 
treat the fact of his hospitalisation in 


question as a material circumstance 

warranting disclosure, had not been prov= 
k 

10. Before proceeding with the 


discussion bearing on the contentions, we 
propose to refer, rather briefly, to a few 
of the decided cases cited on both sides, 
which have a bearing on some of the 
principles governing the matter on hand. 


11. In Joel v. Law Union & Crown 
Insurance Co., 1908-2 KB 863 the Court 
of Appeal in England while dealing with 
a contract of insurance which was sought 
to be voided by the insurer on the ground 
of non-disclosure of a material fact, to 
wit that the assured had consulted a doc- 
tor for nervous depression, held that 
the answers to that question and others 
had not, on a true construction of 
the documents, formed the basis of the 
contract, and therefore, granted a new 
trial. But the passage in the judgment 
of Fletcher Moulton L. J., needs to be 
noticed, with respect, in order to show, 
at least, that the: knowledge by the as- 
sured, that a fact is material or not, would 
not be of much moment and that the pro- 
per test to apply was whether a reason- 
able man would have recognised that it 
was material to disclose the knowledge 
in question in order that the insurer be 
able to make up his mind whether the 
proposal ought to be accepted or not. The 
passage is: 

Eo 


ALE 


el 


‘974 


Wasesa Lhe contract of life in- 
surance is one uberrimae fidei. The in- 
surer is entitled to be put in possession of 
all material information possessed by the 
^\ insured. This is authoritatively laid down 
in the clearest language by Lord Black- 
burn in Brownilie v. Campbell, ((1880) 5 
AC 925, at p. 954): “In policies of in- 
. surance, whether marine insurance or life 
insurance, there is an understanding 
that the contract is uberrima fides (Sic in 
the report) that, if you know any circum~ 
stance at all that may influence the under 
writer’s opinion as to the risk he is in- 
curring, and consequently as to whether 
he will take it, or what premium he will 
charge, if he does take it, you will state 
what you know. There is an obligation 
‘there to disclose what you know, and the 
‘eoncealment of material circumstance 
known te you, whether you thought it 
material or not, avoids the policy”. 
There is, therefore, something more than 
an obligation to treat the insurer honest~ 
ly and frankly and freely to tell him 
what the applicant thinks it is material 
he should know. That duty, no doubt, 
must be performed, but it does not suffice 
that the applicant should bona fide have 
performed it to the best of his under- 
standing. There is the further duty that 
he should do it to the extent that a rea- 
sonable man would have done it; and, if 
he has fallen short of that by reason of 
his bona fide considering the matter not 
material, whereas the jury, as represent- 
ing what a reasonable man would think, 
hold that it was material, he has failed in 
his duty. and the policy is avoided. This 
further duty is analogous to a duty to do 
an act which you undertake with reason- 
able care and skill, a failure to do which 
amounts to negligence, which is not atoned 
for by any amount of honesty or good in- 
tention. The disclosure must be of all 


you ought to have realised to be material, 
not of that only which you did in fact 
realize to be so.” 


(Emphasis supplied). 


12. The next case is of the Privy 
Council in Mutual Life Insurance Co. of 
New York v. Ontario Metal Products Co. 
Ltd., 1925 AC 344. Here also, liability 
under an insurance policy was sought to 
be avoided by the insurer on the ground 
that the assured had deliberately suppres- 
sed the fact of her having been treated 
by a medical practitioner in answering a 
question in a proposal for insurance. Jn 
answering a question: “What is the test 
of Materiality ?”, the position has been 
stated thus: 


W ecseeeese. It IS the Insurers who pro- 
pound the questions stated in the appli- 
cation form, and the materiality or other~ 

wise of a misrepresentation or conceal~ 
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ment must be considered in relation to 
their acceptance of the risk.” 

again, l 
esse In their view, it is a question 
of fact in each case whether, if the 


“matters concealed or misrepresented had 


i 


been truly disclosed, they would, on a 
fair consideration of the evidence, have 
influenced a reasonable insurer to decline 
the risk or to have stipulated for a higher 
premium,” 

13. The next case is of Ratan Lal 
v. Metropolitan Insurance Co. Ltd., AIR 
1959 Pat 413. At page 416 of the Report, 
on the question of the nature of material 
fact, referring to English Cases, it is ob- 
served by Ahmad, J. as follows :— 

“Therefore, in this case non-dis= 
closure of material facts even in the aba 
sence of misrepresentation or fraud may 
make the contract voidable at the instance 
of the parties to whom ‘Uberrima fides’ is 
due. But then in such cases sometimes a 
ticklish question arises as to what is a 
material fact. Authorities say that any 
fact which tends to suggest that the life 
insured is likely to fall short of the aver- 
age duration is a material fact Thomson 
v. Weems, 1884-9 AC 671; and rightly so 
for’ after all life assurance is nothing but 
a Scientific assessment of an ‘average 
duration of a life, and that is not possible 
unless all correct data about that life are 
diligently and faithfully made available 
to the company. 

But then the border line between 
what is material and what is not mate- 
rial is more often than not so faint and 
dim that there is always a danger of one 
being taken for the other. Therefore, in 
order to avoid this danger one has to be 
careful in drawing a distinction between 
what is illness or material change in 
health and what is ordinary simple dis- 
order. A disorder is not one ‘tending to 
shorten life’ simply from the circum- 
stance that the assured dies from it Wat- 
son v. Mainwaring, 1813-4 Taunt 763.” 


14. On behalf of the respondenf, 
considerable reliance was placed on cer- 
tain decisions reported in AIR 1961 Punj 
253 which was affirmed by the Supreme 
Court in 1967-37 Com Cas 667 and AIR 
1968 Mad 324. We shall examine them, 
with reference to the points raised in re- - 
gard to them, before concluding the dis- 
cussion on this aspect with a reference to 
the decision of the Supreme Court in 
Mithoolal Nayak v. Life Insurance Corpo- 
ration of India, AIR 1962 SC 814. 


15. In Lakshmi Insurance Co. Ltd. 
v. Bibi Padma Wati, AIR 1961 Punj 253 
the Court was concerned with an assured 


‘who had been treated for tuberculosis, 


but did not know that he was suffering 
from such disease as his Doctor had nof 
told him about it. Jn regard to a ques- 


~~ 
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tion in the personal statement, bearing 
on this aspect, while taking out the policy 
of insurance, he had answered in the 
negative. But on behalf of the respon- 
dent herein reliance was placed on an 
observation that the clauses in a contract 
of insurance must be construed in favour 
of the assured whenever there is an ambi- 
guity or two equally reasonable infer- 
ences are possible on proved facts. It 
seems to us unnecessary to reproduce the 
relevant enunciation, as no such situation 
is present in the case on hand. For the 
same reason, it is not also necessary to 
refer to the decision of the Supreme 
Court, in appeal against the judgment of 
the High Court of Punjab. But. it was 
argued that the facts in that case were 
quite close to those in the present case. 
We think that the decisions in question 
turn on the facts of that case and the 


, facts of the case on hand are clearly dis- 


tinguishable. The question posed therein, 
the answer to which has been made the 
basis for the repudiation of liability by 
the insurer, is not on all fours, with Q-10 
(b) concerned herein. The latter clearly 
refers to hospitalisation even as regards 
a check up, apart from treatment for any 
other ailment. The trial Court in the in- 
stant case has clearly misdirected itself 
in thinking that the insurer had set out 
to prove that the disease the assured was 
suffering from was cancer, and had fail- 
ed to prove the same. As the question 
was argued before us, on behalf of the 
insurer, the case was put not so high. It 
was merely contended that the assured 
had made untrue statements with regard 
to hospitalisation and Xray treatment 
given there for the ‘adenitis’ of his throat. 
Hence these cases are not of much assist- 
ance to the respondent-trustee. 

16. The next case is of the High 
Court of Madras in Life Insurance Coron. 
of India v. Janaki Ammal, AJR 1968 Mad 
324. This case also is distinguishable. 
That was a case where an assured treat- 
ed for ‘Hypochondria’ omitted to mention 
that fact while taking out a policy of in- 
surance. The Court held that the fact 
concerned was not material, even from 
the point of view of the insurer, as ‘hypo- 
chondria’ of the nature found in that case 
was no ailment at all. 


17. We now turn to the last rele- 
vant case of AIR 1962 SC 814. That was 
a case where the assured had omitted to 
refer to the fact of his having undergone 
treatment for diarrhoea and anaemia by 
a Doctor. The Supreme Court after 
analysing Section 45 of the Insurance Act, 
has set out the ingredients necessary to 
be established by an insurer in order to 


avoid a liability under a policy of insur~. 


ance, in accordance with the terms of 
that section. It is, however, worthy of 
note that the suppression of the fact of 


A.I. R. 


aforesaid treatment was held to be 
fraudulent by the Court within the mean- 
ing of Section 17 of the Contract Act. The 


passage is at p. 819 of the above Report 


and runs thus :— 

i E E No doubt, Mahajan Deolal’s 
son now tries to make light of the illness 
of his father, but Dr. Lakshman’s evi- 
dence shows clearly enough that in Sep- 
tember-October, 1943 Mahajan Deolal 
was suffering from a serious type of anae- 
mia for which he was treated by Dr. 
Lakshmanan, Mahajan Deolal could not 
have forgotten in July, 1944 that he was 
so treated only a few months earlier and 
furthermore, Mahajan Deolal must have 
known that it was material to disclose 
this fact to the respondent company. In 
his answers to the questions put to him 
he not only failed to disclose what it was 
material for him to disclose, but he made 
a false statement to the effect that he had 


not been treated by any doctor for any ' 


such serious ailment as anaemia or short- 
ness of breath or asthma. In other words, 
there was a deliberate suppression frau- 
dulently made by Mahajan Deolal. Fraud, 
according to Section 17 of the Indian Con- 
tract Act, 1872 (IX of 1872), means and 
includes inter alia any of the following 
acts committed by a party to a contract 
with intent to deceive another party or 
to induce him to enter into a contract.” 


18, One other principle laid down 
therein is that the explanation to Sec. 19 
of the Contract Act, to the effect that a 
false representation whether faudulent or 
innocent, is irrelevant if the party who is 
to act on it has not been misled in making 
the contract, would not be of any assist- 
ance to the assured in contracts of insur- 
ance of the present nature. The argu- 
ment in substance before the Supreme 
Court on behalf of the assured, similar 
to the one urged also in this case, was 
that the insurance company having got 
the assured examined by several of its 
own doctors had acted on its own on 
the basis of the reports of such doctors, 
and was not at all induced to act on the 
misrepresentations, if any, of the assured. 
This argument was rejected, and the 
Court held that the explanation to: Sec- 
tion 19 of the Contract Act could not be 
invoked in contracts of this nature and in 
the facts and circumstances of that case. 


19. Referring to Section 45 of the 
Insurance Act, this is what the Supreme 
Court has said: 

“The three conditions for the appli- 
cation of the second part of Section 45 
ALC 

(a) the statement must be on a mate- 
rial matter or must suppress facts which 
it was material to disclose; 

(b) the suppression must be fraudu- 
lently made by the policy-holder: and 


1974 


(c) the policy-holder must have 
known at the time of making the state- 
ment that it was false or that it suppress 
sed facts which it was material to dis- 


n close. 


The crucial question before us is whes 
ther these three conditions were fulfilled 
in the present case. We think they were 

7? 
Rb gteoenve oe 

20. Keeping in view the aforesaid 
principles we shall now proceed to exa- 
mine the relevant evidence, bearing on 
such a question. It is pertinent to note 
that in all these cases of proposals and 
personal statements, preceding the issue 
of policies, there is a statement by the 
assured making the statements in pro- 
posals and personal statements the basis 
of the contract of insurance evidenced by 
the five policies in question. That such 
statements were actually explained to 
the assured in a language known to him, 


« Viz. Kannada, is also acknowledged by 


the assured in his own handwriting and 
in that language. We have referred to 
these circumstances, because an argument 
was urged, that the assured did not know 
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23. For determining the question 
of fact whether or not the answer to 
question 10 (b) related to a material fact 
or not, it is*unnecessary to consider all . 
the oral and documentary evidence ad- 
duced, as in our opinion, much of it re- 
lates to the good health enjoyed by the 
assured subsequent to such  hospitalisa- 
tion and the fact that he did not die of 
any disease relating to cancer or any ail- 
ment affecting the throat. We have seen 
from the earlier discussion that it is im- 
material for the question on hand that , 
the assured did not die of any disease 
which had been suppressed by him. We 
have also seen that the materiality or 
otherwise of the fact suppressed does not 
depend exclusively on the understanding 
of the assured, but on the fact whether a 
reasonable man would or would not think 
it proper to disclose the same, in a con- 
tract based on mutual good faith, as the 
present one, in order to enable an insurer 
to make up his mind to accept ‘the pro- 
posal or not. In this view, we proceed to 
examine only the evidence relevant in the 
context of question 10, and the answer 


RO which has been reproduced ear- 
er. 


24. 


. English although he knew how to sign in 
‘ English. In these circumstances, we do 
‘not feel impelled to consider this argu- 


ment with any seriousness, and reject it. 


21. One other argument is that 
fhe assured may not have had the where- 
withal ta pay the premia due on the poli- 
cies. Some evidence is on record that he 
was businessman and a tax assessee. We 
do not wish to say anything more on this 
aspect, beyond observing that in the pro- 
posals the sources of income of the as- 
sured have not been disclosed, although 
Specifically invited to do so. 


22. We shall refer briefly fo the 
evidence adduced in regard to the hos- 
z pitalisation and treatement of the assured 
during the period 4-8-1959 to 5-9-1959, 
fust 14 months prior to the sending up 
of the proposal in regard to the first of 
the above policies. In this context it is 
also worthy of note that in a space of 
about 3 years and a few months, the time 
that had elapsed between the first and 
the last of the policies, the assured had 
insured for heavy sums aggregating to 
Rs. 1,30,000/- in all, on five policies. The 
only time he had insured earlier was in 
1947 for Rs. 10.000/- and Rs. 20,000/- on 
{wo policies. These policies were no lon- 
ger in force and had been paid up. No 
clear or reasonable explanation is forth- 
coming as to this sudden spurt on his 
part. It seems in some degree reasonable 
fo infer that it has had something to do 
with the treatment he received and know- 
edge he derived as to his state of health 
during his hospitalisation in 1959. In- 
deed this was suggested on behalf of the 
L.T, C., in the course of the arguments. 


On behalf of the plaintiff, only 
one witness, P. W.-1, the son of the as- 
sured has been examined. He has been 
examined on 16-10-1969. His age therein 
has been shown as 26 years. It is, there- 
fore, clear that he must have been about 
16 to 17 years of age when his father, the 
assured, had been hospitalised in the year 
1959. He flatly denies that his father was 
ever in the hospital as’ suggested. His 
evidence is totally unworthy of accept- 
ance when one has regard for the oral 
and documentary evidence adduced on 
behalf of the L. I. C. We shall leave our 
comment on this evidence at that. More- 
over, the burden of proving this fact is 
entirely on the L. I. C. having regard to 
the provisions of Section 45 of the Insur- 
ance Act, on the basis of which alone the 
appellant (L. I. C.) could succeed or fail. 
25. Among the other evidence, 
only: the evidence of D. Ws. 1, 2, 3, 4, 6 and 
7 is, in our opinion, relevant as bearing 
on the question on hand. D. W. 1, Dr. 
H. V. Suryanarayan Rao, is a Pathologist, 
who at the relevant point of time was on 
the staff of the K. R. Hospital, the one in 
question. He was also a Professor in the 
Medical College, in the ENT Branch for 
over 13 years. He has put in 26 years of 
service. He speaks to admission of one 
Sriranga Shetty into the hospital as per 
Ex. D-2. But the actual register of admis- 
sion is Exhibit D-11 and the relevant 
entry is Exhibit D-11-A, the relevant 
number being 147/8. Exhibit D-2 shows 
that he was admitted on 4-8-1959. Exhi- 
bit D-2 also refers to the result of the 
‘Biopsy’ and “Limphoid. tissue showing 


~ 
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chronic inflammatory changes, ulceration 
of the surface in some area. Detachment 
of crypts with inflammatory excudate. 
No evidence of malignancy”. He also 
speaks to Exhibit D-1, which is a treat- 
ment record. This treatment record is, 
in our opinion, rather revealing. It shows 
that the assured was given X’Ray for a 
week from 31-8-1959 and that he had an 
income of Rs. 100/- per mensem. Some 
argument was addressed as to the total 
period of actual treatment. On behalf of 
the L.LC. it is stated that such period 
was of 25 hours duration and on behalf 
of the Trustee it is contended that such 
treatment was only of 25 minutes dura- 
tion. The matter has not been clarified 
in the course of the examination of 
D.W. 1, who was quite qualified to speak 
on the point. Be that as it may, the fact 
remains that Sriranga Shetty had under- 
gone treatment by X’ ray for a week. 
Any such situation in a man’s lifetime is 
not likely to be forgotten. He also refers 
to Ex. D-3 which sets down the nature 
of the complaint, and some other docu- 
ments relative to the assured. He has 
also stated that cancer is a ‘terminal dis- 
ease’. He is emphatic that the tumour 
that he had noticed ‘looked malignant’. 
He speaks to the ‘biopsy’ done twice, 
both in the tonsils and lymphatic gland. 
He also, avers that he “suspected cancer 
because it had in the particular case, all 
the characteristics of cancer,” 


26. In this context, it is relevant 
to refer to an argument urged on behalf 
of the trustee-Bank. In effect it is this: 
Merely because a patient had been treat- 
ed by X’ray therapy on the basis of sus- 
pected cancer, when in fact it was not, 
it would not follow that the patient was 
bound to take such a treatment seriously 
and refer to it as a material fact in any 
personal statement such as the one con- 
cerned in this case. This argument as- 
sumes that the patient was bound to 
state only if it was cancer and not other- 
wise. The materiality of a fact depends 
on the surrounding circumstances and 
also the nature of the information sought 
by an insurer. It is not open to an assur- 
ed to decide for himself as to which fact 
is material and which not. In the instant 
ease, circumstances are: 


(1) he was hospitalised for over a 
month; 

(2) two ‘Biopsy’ examinations ‘were 
done and these would involve removal 
of tissues by a minor operation; 

(3) X'Ray therapy for a week. 

In the face of all these circumstances, 
any reasonable man would think that 
there might be something seriously wrong 
with him although he may not have had 
a clear idea of the disease he might be 
suffering from, Moreover, question 10 (b) 


A. L R. 
is clear and unambiguous, and clearly 
refers to hospitalisation. Hospitalisation 
for about 31 days cannot be classed as a 
passing phase, and a mere simple check- 
up, as inferred by the trial Court. In the 
context of supervening events present 
in this case, it would be clear that such 
a question, framed by the insurer, could 
not be said to be of not of any -import- 
ance to the insurer. In certain given - 
situations, as illustrated by the present 
case, the question assumes considerable 
importance. It is, therefore, expected of 
an assured to answer it truthfully and 
in good faith The importance of the 
question has also been shown by the evi- 
dence of several witnesses that if they 
had known all about it, they would not 
have recommended the assured as good 
risk We are clearly therefore, of the 
view that the assured had deliberately 
withheld this fact and with the fraudu= 
lent intention of inducing the insurer to 
accept the risk. We further hold that this 
fact was a material one from the poinf 
of view of the insurer, and the accept- 
ance of the risk by it. We are also satis- 
fied that the assured was fully aware of 
the fact of hospitalisation and the treat- 
ment, at the time he sent up his propo- 
sals for insurance. We, therefore, dis- 
agree with the view of the trial Court on 
this question. 


The other ‘three ‘witnesses 


27. 
D.Ws. 2 to 4 are also Doctors. D.W. 2 
speaks to the admission of the patient 


into the hospital. D.W. 3 is the Doctor 
who first examined the assured and re- 
commended his admission for further 
examination in the K. R. Hospital. D.W. 4 
is the Pathologist who examined the 
tissues during ‘Biopsy’ and opined  thaf 
the ‘adenitis’ was not malignant and, 
therefore, not cancer. D.W. 6 is almost a 
neighbour of the assured. He speaks to 
his having seen a swelling on the neck 
of the assured prior to his death. D.W. 7 
is a Doctor who was a House Surgeon af 
K. R. Hospital from 1-7-1959 “to 15-9- 
1959. He sneaks to his having talked with 
Sriranga Shetty then. What is significant 
is that he has taken up private practice 
at Mereara and his clinic is hardiv 150 
yards from the house of Sriranga Shetty. 
This is what he says: 


“He (Sriranga Shetty) had come fo 
my Clinic at Mercara. I enquired him of 
his ailment in Mysore. He said he was 
alright and nothing to worry. He had nof 
forgotten his treatment in the hospital af 
Mysore.” 


28. This would clearly show that 
the assured was conscious of his treat- 
ment and had not forgotten all about it, 


29. Before concluding one other 


question that arises in this case requires 
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to be briefly considered. It is in evidence 
that the premia on the policies were be- 
ing regularly paid up. Such payments, it 
is stated, amount to a fairly large sum of 
over Rs. 12,000/-. This is no relief sought 
as regards this amount, either alterna~« 
tively or otherwise, Assuming that such 
a relief fails to be considered, either in 
equity or at law, it is apparent that in 
view of the law as laid down by the 
Supreme Court in the case of Mithoo Lal 
Nayak, AIR 1962 SC 814, that neither 
Section 64 nor Section 65 of the Contract 
Act would apply, to claim relief on the 
basis of money had and received, as the 
Same was based on a contract founded 
on fraud, the respondent-plaintiff would 
not be entitled to any such relief. But in 
the course of the debate, it was stated on 
behalf of the LIC. by its learned coun~ 
sel, that refund of such amounts lies 
within the discretion of the insurer as 
per the very provisions of the Insurance 
Act. Since it is clearly a matter left to 
the discretion of the insurer, we wish to 
say no more about it. 


30. For the above reasons, this 
appeal has to succeed and is allowed. 
The judgment and decree in appeal are, 
therefore, set aside and the suit will 
stand dismissed. 


31. As regards costs, it is seen 
that the LIC. is already in possession of 
all the monies paid as premia. This apart, 
judging from the events subsequent to 
the death of the assured, ie, on 12-9- 
1964, upto the date of repudiation, i.e. 
94-6-1966 the plaintiffs were more or 
less led to believe by the conduct of the 
L.I.C. that there was a reasonable basis 
for the claim. We, therefore, think that 
this is a fit case where parties should be 
directed to bear their own costs both 
here and in the court below. It is order= 


ed accordingly. 
Appeal allowed, 
ee eee} 


AIR 1974 MYSORE 59 (V 61 C 18) 
V. S. MALIMATH., J. 


Mysore Housing Board by its Chair~ 
man S. A. Agadi, Bangalore, Petitioner 
v. Syed Afzal Ahmed Qadri and others, 
Respondents. 


Civil Revn. Petn. No. 2737 of 1972, 
D/- 25-6-1973, against order of Civil J., 
Bidar, D/- 7-12-1972. 


Index Note:— (A) Land Acquisition 
Act (1894), S. 50 (2) — Local authority 
— Means authority which controls or 
manages the fund out of which compen- 
sation is being paid — Land acquired for 
Bidar Municipality out of its funds — 
Mysore Housing Board not controlling or 


KQ/KQ/E510/73/MNT 


Jagirdar (for Nos. 1 to 7), 


Mysore Housing Board v, Syed Afzal (V.S. Malimathd.) [Prs, 1-8] Mys. 59 


managing the municipal funds — Board 
not a local authority — Cannot he added 
as a necessary or proper party under 
Civil P. C., O. 1, R. 10 to lead evidence 
under sub-section (2) — (X-Ref:— Civil 
P. C. (1908), O. 1, R. 10). (Para 6) 

G. B. Raikar, for Petitioner; M. M. 
for Respon= 
dents; N. Basavraj, High Court Govt. 
Pleader, for the State. 

ORDER :— This revision petition is 
by the Mysore Housing Board (herein< 
after referred to as the Board) against 
the order passed by the Civil Judge, . 
Bidar, on I, A. No. 1, dated 7th Decem- 
ber, 1972. 


2. The lands bearing S. Nos. 10 
and 11 were notified for acquisition by 
the issue of a notification under Section 
4 of the Land Acquisition Act, 1961 (here- 
inafter referred to as the Act) dated 4th 
December, 1964. It is stated that the 
lands were for a public purpose, to wit 
for extension of Bidar City. After consi~ 
dering the report and the objections, a 
final notification was issued under Sece 
tion 6 of the Act under the notification 
dated 26-5-1965 published in the Mysore 
Gazette dated 17-6-1965. The said notifi< 
cation states that the lands are needed 
for a public purpose, to wit for extension 
of Bidar City. The Land Acquisition Offi-~ 
cer awarded a compensation of Rupees 
73,151-50 to the claimants-respondents 1 
to 7 herein. On a reference made under 
Section 18 of the Act at the instance of 
the claimants, the compensation was en- 
hanced to Rs. 4,32,451/- by the Civil 
Judge, Bidar. That award was challeng- 
ed by way of appeal in M. F. A. 374 of 
1964 by the City Municipality, Bidar and 
by the State of Mysore in M. F. A. 399 
of 1964 before this Court. This court by 
order dated 12-4-1971 set aside the order 
passed by the Civil Judge and remitted 
the case back to him for fresh disposal 
in accordance with law. It is after re- 
mand by this court. that the petitioner 
viz., the Board filed an application on 
18-9-1972 praying that it be impleaded 
as a party and permitted to lead evidence 
before the learned Civil Judge. That ap- 
plication having been opposed, the court 
has passed the order under Revision rte- 
jecting the petitioner's application. Hence 
this revision petition by the Mysore 
Housing Board. 


3. Sri. G. B. Raikar, learned coun- 
sel for the petitioner contended that the 
learned Civil Judge was not right in re- 
jecting the application made under 
Order 1, Rule 10, C.P.C. He also contend- 
ed that at any rate, the petitioner should 
have been permitted to participate in the 
proceedings for the purpose of leading 
evidence to enable the court to arrive at 
a proper decision in regard to the deter- 
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mination of the amount of compensation 
payable to the claimants. 


4. The learned Civil Judge has 
come to the conclusion that the lands 
were acquired at the request of the City 
Municipality, Bidar for the extension of 
the City of Bidar. The learned Civil 
Judge has come to the conclusion that it 
is in pursuance of the resolution made 
by the City Municipality, Bidar dated 
20-11-1964 requesting the Deputy Com- 
missioner, Bidar for acquisition of the 
suit lands that the Deputy Commissioner, 
. Bidar initiated land acquisition proceed- 
ings and issued a notification under Sec- 
tion 4 of the Act. He has recorded a find- 
ing to the effect that the Mysore Housing 
Board was not the requisitioning autho- 
rity for the acquisition of the suit lands 
and that therefore, it is (not) entitled to be 
impleaded as a party under Order 1, 
Rule 10, C.P.C. and further held that it 
is not also entitled to the privilege con- 
ferred by sub-section (2) of Section 50 
of the Act. The material produced in this 
case justifies the conclusions of the learn- 
ed Civil Judge. The preliminary notifica- 
tion as well as the final notification issu- 
ed under the Act states that the lands 
were needed for a public purpose to wit 
for extension of Bidar City. The exten- 
sion of the Bidar City is undoubtedly one 
of the objects in which the City Munici- 
pality, Bidar is interested. The notifica- 
tions do not show that the lands are ac- 
quired for the Board or for serving the 
objects of the Board. The other material 
produced in this case‘indicates that it is 
the City Municipality of Bidar that has 
passed the resolution for initiating the 
proceedings for the purpose of extension 
of the City of Bidar. 


5. It is in Form No. ‘A’ that the 
City Municipality, Bidar gave the neces- 
sary particulars for the acquisition of the 
lands. Col. No. 6 refers to the authority 
for whom the land is required to be ac- 
quired. In the said column, the name of 
the City of Municipality, Bidar has been 
shown as the authority which requires 
the lands in question. In another clause 
pertaining to the person or authority 
liable to pay compensation, if requisi- 
tioned for a company, local authority or 
industry; it has been mentioned as 
‘City Municipality, Bidar’. The agreement 
dated 20-3-1965 also shows that it is the 
City Municipality, Bidar that took pos~ 
session of the lands acquired, In none of 
these documents, the Mysore Housing 
Board comes into picture. The material 


on record satisfactorily establishes that 
it is the City Municipality, Bidar that 


has made the requisition to the Deputy 
Commissioner, Bidar to acquire these 
lands representing the Deputy Commis- 
sioner that it is out of its own fumds that 


money would be paid towards the coms 
pensation. amount. In these circumstances, | 
it cannot be said that the court below 
has committed any error when it came to | 


the conclusion that the Mysore Housing ~ 


Board is neither necessary nor a proper 
party. The application filed by the peti» 
tioner is highly belated. The previous 
history of the case which J have narrate 
ed above indicates that at no earlier 
stage did the Board evince any interest 
in the proceedings. It is only after the 
case was remanded by this court in 
M. F. A. Nos. 399 and 374 of 1964 filed 
by the State of Mysore and the City 
Municipality, Bidar, that the petitioner 
(Board) has come forward with an ap 
plication for being impleaded as a party 
to these proceedings. The court below 
Was in my opinion, right in rejecting the 
petitioner’s application for its being im- 
pleaded under Order 1. Rule 10, C.P.C, 
as it is neither a necessary nor a proper . 
party to the -proceedings. 

6. Mr. Raikar strenuously con 
tended that the petitioner is at any rate 
entitled to lead evidence as provided by 
sub-section (2) of Section 50 of the Act, 
Sub-section (2) of Section 50 of the Act 
provides: i 

“In any proceeding held before a 
Deputy Commissioner or Court in such 
cases, the local authority or Company 
concerned may appear and adduce eyi- 
dence for the purpose of determining the 
amount of compensation.” 


In order to understand as to who is the 
local authority or the Company concern= 
ed contemplated under sub-section (2) of 
Section 50 of the Act, it is necessary to 
go to sub-section (1) of Section 50 of the 
Act which provides: 


“Where the provisions of this Ac 
are put in force for the purpose of ac« 
quiring land at the cost of any fund con~ 
trolled or managed by a local authority 
or of any company, the charges of and 
incidental to such acquisition shall be 
defrayed from or by such fund or com= 
pany.” 


The reference to the local authority or 
company in sub-section (2) is, to the 
local authority or company referred to 
in sub-section (1) of Section 50 of the 










under sub-section (2) of Section 50 of the 
Act. It is only that local authority or 
company which is referred to in Section 


controlled or managed by the local au 
thority or the company concerned, tha 
such local authority or company would 


t 
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‘be entitled to lead evidence as, provided 


under sub-section (2) of Section 50 of 


ithe Act. In order to determine as to whe~ 


ther the local authority or the company 
is entitled to lead evidence under sub- 
section (2) of Section 50, what is to be 
ascertained is whether the land is sought 
to be acquired out of the funds control- 
led or managed by such local authority 
or company. The evidence on record in 
this case clearly establishes that the 
lands were acquired at the cost of the 
City Municipality. Bidar. There is no 
evidence on record from which any in- 
ference is possible that the lands were 
acquired at the cost of any fund control- 
led or managed by the Mysore Housing 
Board. The Mysore Housing Board could 
not therefore, claim the privilege con- 
ferred by sub-section (2) of Section 50 of 
the Act in regard to the matter of lead- 
ing evidence for the purpose of deter- 
mining the compensation. 


7. It is, however, urged by Sri. 
G. B. Raikar, learned counsel for the 
petitioner, that he is in possession of 
material which, if produced before 
Court, would establish that it is out of 
the funds of the Mysore Housing Board 
that the lands are sought to be acquired. 
As already mentioned, the petitioner has 
not at all taken care to participate in 
these proceedings for nearly 7 years and 
it is only for the first time in 1972 after 
the case was remanded to the lower 
court by this court that the present ap- 
plication was filed by the petitioner. It 
is not the case of the petitioner that the 
court below refused to accept the docu- 
ments which the petitioner sought to 
produce before the court. In these cir- 
cumstances, I will not be justified in ac~ 
cording to the request of Mr. Raikar to 
permit the petitioner to lead further evi- 
dence in this case at this stage. 


8. For the reasons stated above, 
this revision petition fails and is dis- 
missed. Having regard to the circumstan= 
ces of the case, E direct the parties to 
bear their respective costs. 


Revision dismissed, 
a) 


AIR 1974 MYSORE 61 (V 61 C 19) 
E. S. VENKATARAMIAH, J. 


D. Michael Raju, Petitioner v, Smt. 
Sarah Janaki, Respondent. 


Civil Petn. No. 97 of 1971, DJ- 8-3-. 


Index Note:— (A) Evidence Act 
(1872), Ss. 112, 114 — Normal child born 
after normal delivery 162 days after 
first coitus between wife and husband — 
Wife held to be pregnant by someone 
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D. M. Raju v .S. Janaki (Venkataramiah J.) [Prs, 1-5] 
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other than the husband at the time of 
marriage. (Para 8) 

Index Note:— (8) Divorce Act (1869), 
S. 19 — Consent by fraud — Wife preg- 
nant at time of marriage from someone 
other than husband — Fact concealed -~= 
Decree of nullity can issue. 


Brief Note:-— (B) Accepting the cons 
tention that the fact that the woman was 
pregnant at the time of marriage from 
a man other than the petitioner husband 
would mean that the consent to marriage 
was obtained by fraud within meaning 
of Section 19 a decree of nullity was 
issued. The High Court observed that 
though this was also the British practice 
there was no need for the petitioner to 
invoke the aid of Section 7 which enjoins 
Court to follow British practice. That 
section has no longer any justification to 
remain on the statute book. 

(Paras 13, 14, 15) 

K. S. Changappa, for Petitioner: V. 
Krishna Murthy (Amicus Curiae), for 
Respondent. 

ORDER :— This is a petition under 
Section 19 of the Divorce Act, 1869 (here 
inafter referred to as the Act). The mar- 
riage between the petitioner and the res- 
pondent was solemnised on 13-5-1970 at 
Vijayawada. They are Indian Christians, 


2. The case of the petitioner is 
that he had sexual intercourse with the 
respondent only after the marriage took 
place. But it transpired that the respon- 
dent gave birth to a normal child on 
22-10-1970 and that he was not respon~ 
sible for the birth of the child. It is urg- 
ed that the fact that the respondent was 
pregnant at the time of the marriage 
was fraudulently concealed from the 
knowledge of the petitioner and hence 
the marriage was a nullity. On the basis 
of the above allegations the petitioner has 
filed this petition requesting the Court 
to declare the marriage between the 
parties as a nullity. 


3. The respondent has remained 
absent in these proceedings and the pro~ 
ceedings have gone on in her absence, 


4, In support of his case the petix 
tioner has examined three witnesses ins 
cluding himself, 

5. The petitioner has sworn that 
he is an ordinary resident of Bangalore 
City and that the respondent was resid-= 
ing at Vijayawada along with her pa- 
rents at the time of marriage which took 
place on 13-5-1970. Exhibit P-l is the 
marriage certificate issued by the Pastor 
of the Church at Vijayawada where the 
marriage took place. He has further stat« 
ed that he met the respondent only once 
before the marriage on 12-2-1970 when 
the engagement ceremony took place, 
but he had sexual intercourse only after 
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the marriage. The petitioner came to 
know that a normal child was born to 
the respondent on 22-10-1970 and tkat 
the child could not have been conceiv2d 
on account of him. He did not know at 
the time of marriage that the respondent 
was pregnant on account of somebody 
else and the said fact was fraudulently 
concealed from him. The petitioner fur- 
ther stated ‘that after the marriage tne 
respondent stayed with him at Banga- 
lore only for thirteen days and that sne 
left his residence on 1-6-1970. Exhibits 
P-2, P-3 and P-4 show that the respon- 
dent did not rejoin the petitioner till 
October, 1970. He has produced Exhibit 
C-2 which is a certificate issued by tre 
hospital authorities showing that the res- 
pondent gave birth to a child on 22-1)- 
1970 at Vijayawada, 


6. P.W. 2 who is the father of the 
petitioner has generally corroborated the 
evidence of the petitioner. He has stated 
that he had arranged the marriage b2- 
tween the parties and that the petitioner 
had no access to the respondent till the 
marriage took place, 


T. Dr. R. Satyam, Medical Officer 
of St. Anne’s Hospital, Vijayawada, has 
been examined on commission in this 
ease. She has stated that one Sara Janaki 
wife of Michael Raju gave birth to a 
child on 22-10-1970 at St. Anne's Hosri- 
tal, Vijayawada, and the delivery was a 
normal one. Exhibit C-1 is the chart con- 
taining particulars of the condition of 
the patient and Exhibit C-2 is the cerfi- 
ficate issued by her. Exhibit P-6 is the 
original of Exhibit C-2. Exhibits C-1 and 
C-2 referred to by this witness show that 
a normal child weighing five pounds and 
four ounces was born on 22-10-1970 ard 
the names of the parents of the chid 
agree with the names of the parties -o 
the petition. 


8. Exhibit P-5 dated 5-11-1970 is 
a letter written by the father of the res- 
pondent stating that the respondent hed 
given birth to a child. From the evidence 
on record, it is established that the res- 
pondent gave birth to a child on 22-10- 
1970 and that the child was a normal 
and fully grown up child at the time of 
the birth. The evidence of the petitioner 
that he had no sexual intercourse with 
the respondent till he was married re- 
mains uncontradicted. The interval þe- 
tween the first coitus between the peti- 
tioner and the respondent and the date 
of the birth is, therefore, 162 days. In 
Mahendra v. Sushila, (AIR 1965 SC 364) 
the Supreme Court has after a review of 
authorities held that a normal chiki 
weighing about four pounds born after 
171 days: of the first coitus between tke 
parents must have been conceived pricr 
to the date of the first coitus. In this case 
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it-has to be held that the child must have 
been conceived on account of some per- 
son other than the petitioner much ear- 
lier to 13-5-1970. The petitioner has 
Sworn that he did not know at the time 
of marriage that the respondent was 
pregnant and that- the said fact was 
fraudulently kept back from him and if 
he had known that fact he would nof 
have married her. This fact again re- 
mains uncontroverted. There is no reason 
to disbelieve the evidence of the peti- 
tioner. Hence, I hold that the petitioner 
did not know at the time of marriage 
that the respondent was pregnant by 
some person other than himself and that 
the said fact was fraudulently kept back 
irom him. I am also satisfied that there 
Is no collusion between the parties, 


9. The next question is whether 
the petitioner is entitled to the relief 


prayed for by him. Since the matter was. 


not free from doubt and the respondent 
was absent and unrepresented, I request- 
ed Sri V. Krishnamurthi to assist me as 
amicus curiae in the case. I thank him 
for the assistance rendered by him, 


10. It is argued on behalf of the 
petitioner that he is entitled to decree of 
nullity of marriage on the following 
ground appearing in Section 19 of the 
Act which reads:— 


“Nothing in this section shall affect 
the jurisdiction of the High Court to 
make decrees of nullity of marriage on 
the ground that the consent of either 
party was obtained by force or fraud.” 
The contention of Sri K. S. Chengappa, 
learned counsel for the petitioner, is that 
since the petitioner would not have given 
his consent to the marriage if he had 
been informed about the respondent be- 
ing pregnant by another person at the 
time of the marriage, the court should 
hold that the consent of the petitioner 
for the marriage was obtained by fraud. 
In support of his case he relied upon a 
decision of this Court in George v. Jaya, 
((1965) 2 Mys LJ 383) in which Narayana 
Pai, J. (as he then was) held that con- 
cealment by a woman of the fact that 
she was pregnant by another man at the 
time of her marriage with the petitioner 
constituted such fraud as to entitle the 
petitioner to seek a decree of nullity of 
marriage. The learned Judge did not fol- 
low the decision in Moss v. Moss, (1897 


' P 263) in which it was held that a hus- 


band was not entitled to a decree of nul- 
lity on proof of the fact that the wife 
was pregnant by somebody else at the 
time of marriage and the said fact had 
been concealed from the husband. The 
reason given for not following the said 
decision is as follows:— 


A.L R 
the interval is less than 171 days. Hence, f 
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‘Tf I may say so with utmost res- 
pect, it is a little difficult to understand 
what legal value there can be for the 
idea of fraud if it does not operate as an 
inducing factor in securing the consent 
of a person. If there was no consent at 
ail but a mere appearance of consent, not 
only fraud but every other circumstance 
becomes irrelevant. The harshness of the 
view taken by the President of the Pro- 
bate Division in the said case was later 
relieved against in England by provision 
being made for obtaining a decree for 
nullity of marriage on the ground that 
the fact of the girl having been pregnant 
by another person was concealed ‘from 
her husband, subject to the condition 
that such petition should be presented 
within one year of the marriage. Simi- 
lar provision is found made in the Hindu 
Marriage Act, but the form and the lan- 
guage of the section of the Indian Di- 
vorce Act, 1869, continues to be what 


-they had been about a century ago. 


Nevertheless, for the reasons al- 
ready stated by me, there appears to be 
no compelling logic why the opinion of 
the Probate Division in England expresa 
sed in Moss v. Moss, (1897 P 263) should 
be accepted and applied in India.” 


11. When the case of George, 
((1965) 2 Mys LJ 383) was cited before 
me, I could not readily agree with and 
it was at that stage I requested Sri V, 
Krishnamurthi to argue as an amicus 
curiae in this case. The reason for the 
doubt I entertained at that stage was 
two-fold: (i) that even in England the 
ground that the respondent was at the 
time of the marriage pregnant by some 
person other than the petitioner became 
available only on the enactment of Ma- 
trimonial Causes Act, 1937: and (ii) in a 
comparative piece of legislation in force 
in India, that is, the Hindu Marriage Act, 
the above ground is dealt with as sepa~ 
Tate and distinct from the ground that 
the consent of the petitioner for the 


marriage is obtained by force or fraud 

(See Section 12 (1) (c) and (4) of the 

Hindu Marriage Act.) . 
12. Sri V. Krishnamurthy, how- 


ever, supported the view taken in 
George’s case on the basis of Section 7 
of the Act which reads:— 

“Subject to the provisions contained 
fin this Act, the High Court and Districf 
Courts shall, in all suits and proceedings 
hereunder, act and give relief on princi- 
ples and rules which in the opinion of 
the said Courts, are as nearly as may be 
conformable to the principles and rules 
on which the Court of Divorce and Ma- 
trimonial Causes in England for tha 
time being acts and gives relief; 

Provided that nothing in this section 


shall deprive the said Courts of juris<_ 
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diction in a case .where the parties to a 
marriage professed the Christian religion 
at the time of the occurrence of the facts 
on which the claim to relief is founded.” 

13. It was argued that when the 
British Parliament enacted Matrimonial 
Causes Act, 1937, it only declared that 
the ground similar to the one relied on 
in this case was always there and tried 
to set right a mistake which had crept 
in by the view expressed in (1897 P 263) 
and that even in Hindu Marriage Act 
the said ground is dealt with separately 
only to remove any doubt that existed 
earlier. It was further contended that 
since the British Courts are now passing 
decrees of nullity on this ground, Indian 
Courts also should do so in view of Sec- 
tion 7 of the Act. It may be that as if 
was held by this Court in George’s case, 
(1965) 2 Mys LJ 383 the ground relied 
on by the petitioner may constitute fraud 
entitling him for the relief prayed for 
but it is difficult to agree that a statute 
enacted by British Parliament should be 
followed by Indian Courts while decid- 
ing cases under the Act. 


7 14. - After giving my anxious con- 
sideration to the case, I have decided not 
to depart from the rule laid down in 
George's case, (1965) 2 Mys LJ 383. I 
therefore, pass a decree of nullity of 
marriage of the petitioner with the res- 
pondent. i 


15. Before concluding, T wish fo 
niake one observation. There could have 
been no objection in the year 1869 when 
British India was being administered as 
an English Colony to have a statutory 
provision like Section 7 of the Act which 
required Indian Courts to follow the 
principles and rules which were being 
followed for the time being by the Court 
for Divorce and Matrimonial Causes in 
England. But after India became a Sove- 
reign Republic there is no justification 
for having Section 7 on the statute book. 
Further even those persons in India who 
are governed by the Act are no longer 
blindly following British conventions 
and British way of life. It is, therefore, 
hoped that early legislative action is 
taken to remedy the situation. 


16. The petition is allowed as 
prayed for, | 
Petition allowed, 


Kadarappa 





AIR 1974 MYSORE 63 (V 61 C 20) 
VENKATASWAMI, J. 

Baburao Vithalrao Sulunke, Peti- 
tioner v. Kadarappa Prasappa Dabbanna= 
var and another, Respondents. 

Civil Revn. Petn. No. 2638 of 1972, 
D7- 7-6-1973. 
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Index Note:— (A) Civil P. C. (1968), 
S. 10; O. 38, R. 5 — Suit stayed uncer 
S. 10 — Subsequent application under 
0. 38, R. 5 for attachment before judg- 
ment — Cannot be refused to be consi- 
dered on the ground of stay of suit — 


S. 10 refers to trial of a suit and not 
other proceedings of an _ interlocutary 
nature. (Para 2) 


G. R. Patil for G. D. Shirgurkar, tor 
Petitioner: S, L. Benadikar, for Respon- 
dents. 

ORDER :— This petition is directed 
against an order made by the Ist Addi- 
tional Munsiff, Belgaum, on I. A. No. II 
in O. S. No. 150/1966, on his file. L A. 
No. III was an application made uncer 
Rule 5 of Order 38, C.P.C. by the peti- 
tioner herein. It would appear that aro- 
ther suit raising substantially same isses 
between the same parties had been filed 
earlier which was pending and conse- 
quently this suit had been stayed pursu~ 
ant to the provisions of Section 10, C.P C. 
When the present suit had been so stzy- 
ed, the plaintiff filed the aforesaid aprli- 
cation for an order of attachment befcre 
judgment. The learned Munsiff has re= 
fused to consider that application on the 
short ground that once a suit was stey- 
ed, the Court had no jurisdiction to pass 
even an interlocutory order of the nature 
claimed in this case, 


2. It seems to me that this orcer 
ss clearly unsustainable. This Court in 
©. R. P. No. 2745 of 1972 decided on 22-2- 
1973, has laid down that a Court which 
is seized of a suit which has been stayed 
pursuant to the provisions of Section 10, 
C.P.C. had nevertheless jurisdiction to 
make interlocutory orders, if relief in 
that behalf, is claimed by any of the 
parties. Section 10, C.P.C. also seems to 
refer to the stay of trial of a suit and 
tot other proceedings of an interlocutory 
character. 


3. In the result, this petition stue- 
ceeds and is allowed. The order made y 
the learned Munsiff on I. A. No. III on 
10-7-1972 is hereby set aside. The mat- 
ter will, however, stand remitted to tkat 
Court for fresh disposal of I. A. No. CII 

a its merits. There will be no order as 
costs, 
Revision allowed. 
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Index Note:— (A) Civil P. C. (1908), 
S. 47 — Execution petition presented 
within time does not become time barred 
by delay in representing it after rectify- 
ing errors. 

Brief Note:— (A) The date of the 
first presentation of the execution appli- 
cation is the relevant date for purposes 
of Limitation Act, Once presentation is 
well within time prescribed. delay in 
rectifying errors is relevant only for 
dismissal of the application for want of 
prosecution under the provisions of Civil 
Procedure Code. (Para 2) 


N. Suryapurakash, for Appellant; 
y = Narayana Rao, for Respondent 
o, L 


JUDGMENT :— This is a Judgment- 
Debtor's Execution Second Appeal. The 
decree-holder filed R. E. P. No. 268 of 
1964 on the file of the Executing Court 
for executing a decree under which he 
was entitled to recover a certain amount 
by sale of the properties -subject to a 
charge. The said Execution Petition was 
returned to the decree-holder by the 
Executing Court for rectifying certain - 
mistakes. It was represented along with 
an application for extension of time. The 
Court granted further time to comply 
with the deficiencies in the application 
and directed the return of the execution 
application to the decree-holder again, 
The decree-holder was not able to re~« 
present the execution petition within 
the time prescribed by the Court. He re- 
presented it however on 17-4-1964 with 
an application for condoning the delay 
in representing *the same. The Executing 
Court received the said execution peti~ 
tion after condoning the delay in repre- 
sentation. Thereafter, the judgment-deb- 
tor was notified about the Execution Pro- 
ceedings, At that stage, the judgment- | 
debtor contended that the execution 
petition was barred by time since it had 
not been presented within three years 
because it had been represented on 17-4 
1964 and that the ex parte order passed 
by the Court condoning the delay in re- 
presentation was ineffective. Accepting 
the contention of the judgment-debtor, 
the Executing Court dismissed the Exe- 
cution Petition on the ground that it was 
barred by time. Against that order, the 
decree-holder filed an appeal before the 
lower Appellate Court. The lower Appel- 
late Court allowed the appeal and di- 
rected the execution proceedings to pro- 
ceed. This, Second Appeal is presented 
against the order passed by the lower 
Appellate Court. 


2. I find that there is no merif 
in this Second Appeal It is not disputed 
that the Execution Petition was present- 
əd before the Executing Court on 29-3- 


1962 and on that day, the petition was 
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in time. It is no doubt true that the Exe- 
cution Petition was returned to the de- 
eree-holder in order to rectify certain 
. mistakes and the petition was represent- 
ed on 17-4-1964 after complying with the 
requirements of law. The Executing 
Court condoned the delay in the repre- 
sentation of the Execution Petition and 
issued notice to the judgment-debtor. 
The fact that there was long interval of 
time between the date on which the peti- 
tien was returned to the decree-holder 
for representation and the date on which 
it was represented was a matter which 
the Executing Court had to take into 
account in considering whether there 
was any laches on the part of the decree- 
holder in proceeding with the Execution 
Proceedings. Having applied its mind at 
an earlier stage, if found that the said 
delay had to be condoned. The point for 
consideration in this appeal is the effect 
of the order passed by the Court con- 
doning the delay in representation on 
the question of limitation. When once the 
Execution Petition is duly lodged in the 
Executing Court, it must be deemed to 
‘nave been instituted on the date on 
which it is so lodged and for the pur- 
poses of limitation, the crucial date for 
consideration is the date on which it is 
fodged for the first time. Any subsequent 
delay in representing it on the Execution 
Petition being returned to the decree- 
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holder, cannot be taken into considera- 
tion for purposes of Limitation Act. If 
there is delay in representation of a 
paper which has been returned to a party, 
it may be open to the Court to decline 
to proceed with the matter on the ground 
of non-prosecution under the provisions 
of the Code of Civil Procedure. It is not 
possible in the circumstances of this 
case when the Court has not proceeded 
to reject the application on the ground 
of non-prosecution to hold that the Exe- 
cution Petition itself was barred by time 
under the provisions of the Limitation 
Act. When once it is conceded that the 
Execution Petition was filed in time on 
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29-3-1962, it must be deemed that the 
executing proceeding was pending be- 
fore the Executing Court until it was 


duly disposed of by an effective order 
terminating the execution proceedings. 
It is also not disputed that no such order 
had been passed in this case till the 
judgment-debtor appeared before the 
Court and contended that the petition 
was not in time. In the foregoing  cir-} 
cumstances, the lower Appellate Court}. 
was right in holding that the Execution! 
Petition was not barred by time. 


3. The appeal therefore, fails and: 
is dismissed with costs. 


Appeal dismissed, 
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AIR 1974 ORISSA 1 (V 61 C 1) 
FULL BENCH 


S. K. RAY, B. K. PATRA AND 
R. N. MISRA, JJ. 


B. K. Misra, Appellant v. Chief Justice, 
Orissa H. C., Respondent. 


Original Criminal Misc. Case No. 3 of 
1973, D/- 13-2-1973. 


Index Note :— (A) Contempt of Courts 
Act (1971), S. 2 (o — Contempt of Court 
—~ High Court Judges deciding disciplinary 
proceedings against delinquent judicial officer, 
commit no contempt of the High Court mere- 
ly because they did so while contempt pro- 
ceedings were simultaneously pending before 
them against the same officer — (X-Ref. :— 
Constitution of India, Arts. 235 and 311). 

Brief Note :— (A) The Constitution has 
vested in the High Court, judicial and certain 
adminisirative functions, the Judges who 
decide certain matters on the administrative 


Side are not disqualified from deciding the 


very same matters in judicial proceedings. 
Likewise, Judges who are called upon to 
decide certain matters on the administrative 
side cannot be charged with interfering with 
the Court of justice merely because similar 
matters are pending consideration before them 
in the judicial side powers. 


Tt is well settled that an enquiry by a 
domestic tribunal, in good faith, in exercise 
of powers statutorily vested in it, into the 
charges of misconduct against an employee 
does not amount to contempt of Court mere- 
ly because an inquiry into the same charges 
is pending before a Civil or a Criminal Court. 
The initiation and continuation of discipli- 
nary proceeding tn good faith do not obstruct 
or interfere with the course of justice in a 
pending Court proceeding. AIR 1963 SC 


CQ/DQ/B372/73/GKC 
1974 Orissa/i I G—36 


395 and AIR 1969 SC 30, Rel. on. 
(Paras 10 and 11) 
Index Note:— (B) Contempt of Courts 
Act (1971, S. 15 — Cognizance of criminal 
contempt — Non-compliance with S. 15 (1) 
~~ No cognizance can be taken. 


Brief Note:-—- (B) Petition asking for 
initiation of proceedings for Criminal con- 
tempt without the consent of the Advocate 
General is not maintainable not being in ac- 
cordance with S. 15 (1). (Para 14) 
Cases Referred: Chronological Paras 
AIR 1969 SC 30 = 1969 Lab IC 194 

= 1969 Cri LJ 267, Jang Bahadur 

Singh v. Baij Nath Tiwari 11 
AIR 1966 SC 447 = (1966) 1 SCR 

771, State of West Bengal v. Nripendra 

Nath Bagchi 10 
AIR 1963 SC 395 = (1962) Supp 3 

SCR 713, Bachhittar Singh v. State 

of Punjab li 
AIR 1957 SC 246 = 1957 SCR 4l4, 

Mohammad Ghose v. State of Andhra 10 
AIR 1954 SC 186 = 1954 Cri LJ 

460, Sukhdeo Singh v. Hon’ble C. J. 

S. Teja Singh and Hon’ble Judges 

of the Pepsu High Court at Patiala 8 


B. K. Misra, in person; Advocate General, 
for Respondent. 


ORDER :— We propose to give a short 
account of facts forming the background of 
the present petition and we have taken these 
from the Full Bench judgment of this Court 
in Original Criminal Misc. Case No. 8 of 
1972 (Registrar, Orissa High Court v. Barada- 
kanta Misra and another) disposed of on 5-2- 
1973. Sri Baradakanta Misra, the petitioner 
herein, is a permanent Subordinate Judge 
in the State of Orissa. After being supersed- 
ed on certain occasions, he was promoted to 
Officiate as an Additional District Magistrate 
in the Junior Branch of the Orissa Superior 
Judicial Service, and while so officiating in 
that post, he was in August, 1968 promoted 
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to officiate in the Senior Branch of the said 
Service which comprises inter alia the post 
of Additional District Judge. By June, 1971, 
he was functioning as Additional District 
Judge at Cuttack. On 21-6-1971, he heard 
Money Appeal No. 33 of 1970 and posted it 
for judgment to the next day. It was alleged 
that on 22-6-1971 he delivered judgment in 
that appeal which was duly signed and sealed 
and the fact was noted in the order sheet, but 
that subsequently, on the same day, he scored 
through his signatures‘in the judgment and 
also the order which was duly recorded in 
the order sheet, and making it appear that 
judgment had not been delivered, he accepted 
an application from the appellant for adduc- 
ing additional evidence. On the ground that 
one of the parties in the appeal was known 
to him, he sent the record to the District 
Judge asking the latter to hear and dispose 
of the case. The District Judge brought this 
incident to the notice of the High Court. It 
may be stated here that the general record 
of service of the petitioner was far from 
satisfactory. During the period the petitioner 
functioned as Additional District Judge, 
Cuttack several acts of gross indiscipline on 
his part had also been from time to time 
brought to the notice of the High Court. In 
that background when the specific allegation 
relating to the manner in which the petitioner 
dealt with Money Appeal No. 33 of 1970 
came to the notice of the High Court, instead 
of starting any disciplinary proceeding against 
the petitioner, which it was open to be done, 
the Court recommended to Government to 
revert him to the next lower rank of Addi- 
tional District Magistrate in the Junior Branch 
of the Superior Judicial Service. Govern- 
ment accepted the recommendation and 
ordered the petitioner’s reversion. The peti- 
tioner submitted a representation to the Chief 
Minister praying for withdrawal of the order 
of reversion and for drawing up of a regular 
departmental proceeding against him and for 
placing him under suspension during the 
pendency of the proceeding, if necessary. 
Government accepted the representation and 
set aside the order of reversion. After re- 
ceipt of the order of Government, the Full 
Court at its meeting held on 28th March, 
1972, decided to start a departmental pro- 
ceeding against the petitioner, and, pending 
initiation and finalisation of the departmental 
proceeding, to place him under suspension. 
The petitioner was suspended with effect from 
30th of March, 1972, and his headquarters 
was fixed to be Cuttack. The petitioner did 
not comply with the order fixing his head- 
quarters at Cuttack and continued to stay at 
Bhubaneswar. i 


2. On 29-4-72, eight charges framed 
by the High Court in the departmental pro- 
ceeding were communicated to the petitioner. 
Charge 1 referred to the manner In which 
he dealt with the Money Appeal No. 33 of 
1970. Charge No. 2 related to his inefficiency 
as a Sessions Judge as disclosed by the manner 
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of his disposal of Criminal Appeal No. 268 
of 1970. Charges 3 and 4 referred to his 
acts of insubordination in relation to his 
dealings with the District Judge, Cuttack, 
Charge 5 dealt with unauthorised expenditure 
incurred by -him while temporarily function- 
ing as District Judge, Cuttack, during a short 
leave vacancy. Charge 6 dealt with unautho- 
rised removal of Court furniture from the 
Court at Cuttack to his residence at 
Bhubaneswar outside the jurisdiction of the 
District Judge of Cuttack. Charge No. 7 
dealt with use by him of indecorous and 
intemperate language against the District 
Judge of Cuttack. Charge No. 8 related to 
his non-compliance of the order of the High 
Court by not shifting his headquarters to 
Cuttack during the period of his suspension. 
The departmental proceeding initiated against 
the petitioner was entrusted for inquiry to 
Mr. Justice K. B. Panda, a Judge of this 
Ccurt who after inquiry submitted his report 
on 2nd August, 1972, finding the petitioner 
guilty of all the charges, excepting charge 
No. 4 fa). 


3. Meanwhile, on 10th April, 1972, the 
petitioner submitted to the Governor what 
purported fo be an appeal complaining 
against the order of suspension passed against 
him by the High Court in the disciplinary 
proceeding and praying to the Governor to 
cancel the order of suspension and post him 
directly under Government. In the garb and 
camouflage of fhe appeal, he had made seve- 
ral statements therein which prima facie 
amounted to contempt of the High -Courf. 
This was followed by a representation dated 
14th May, 1972, made by the petitioner fo 
the Governor, a copy of which was forward- 
ed by him to the Registrar, High Court, and 
it was alleged that the said representation 
rezd as a whole constituted contempt of this 
Court and had the tendency of undermining 
and lowering its dignity, prestige and autho- 
rity and scandalising the High Court. On 
3-7-1972, therefore, a notice under the order 
of the High Court was issued by the Re- 
gistrar to the petifioner to show cause why 
he should not be punished for contempt of 
this Court. Details of the passages in the 
several representations made by him to the 
Governor, copies of which were sent to the 
Hizh Court, and which were prima facie con- 
sidered amounting to contempt, were men- 
tioned in the notice. The petitioner entered 
appearance and showed cause. The defence 
was that there was nothing in the various 
representations made by him to the Governor 
and letters written to the Registrar and re- 
ferred to in the notice. which would amount 
to contempt of the Court. The impugned 
averments according to him were made with 
the sole object of stating the facts before 
his higher authorities in support of his con- 
tentions in the appeal and that those aver- 
ments were based on truth as honestly believ- 
ed by him and that he was legally entitled 
to express them. He further stated that the 
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impugned acts, conduct and writings men- 
aoned in the notice referred to the High 
Court only on its administrative side and 
not to the Court or its individual Judges on 
the judicial side. 

4, When the contempt matter came 
up for hearing, the petitioner requested the 
Court to decide as a preliminary Issue whe- 
ther criticism of Judges casting reflections on 
their conduct in discharge of their adminis- 
trative functions would amount to contempt 
of the Court. That prayer having been re- 
jected, the petitioner appealed to the Supreme 
Court in Criminal Appeal No. 174 of 1972 
which eventually was dismissed. It came to 
the notice of this Court that the memorandum 
of appeal filed in the Supreme Court con- 
tained passages constituting gross contempt 
of this Court. A supplementary notice was 
accordingly issued to the petitioner on 5-1- 
1973 to show cause which he did. The con- 
tempt matter (Org!. Cri. Misc. Case No. 8 of 
1972) was heard by a Bench of five Judges 
consisting of the Chief Justice and S. K. Ray, 
B. K. Patra, R. N. Misra and B. K. Ray, JJ. 
commencing from 4-12-1972. 


5 Meanwhile, the report of the in- 
. guiry submitted by Mr. Justice Panda, was 
considered by the Full Court in September, 
1972. ‘The report was accepted and it was 
tentatively decided to impose on the peti- 
tioner the penalty of reduction to the rank 
of Additional District Magistrate (Judicial). 
A notice was issued to him to show cause 
why he should not be so punished. The 
petitioner showed cause and asked for per- 
sonal hearing. Personal hearing was granied 
to him on 2-12-1972. On the merits of the 
charges, his submissions were confined prac- 
tically to charge No. 1 and they were duly 
considered. Regarding charge No. 8 he con- 
ceded that if the Court had the power to 
order his suspension pending inquiry, it cer- 
tainly had-also powers to fix his headquarters 
at Cuttack and in view of the admitted fact 
that he had not complied with the Court’s 
order to stay at Cuttack during the inquiry, 
he was guilty of the charge. Finally he plead- 
ed that the punishment proposed was too 
severe. The submissions made by him were 
duly considered in a Full Court meeting held 
on 8-12-1972 and the Court directed that the 
petitioner be reduced to the rank of Addi- 
tional District Magistrate (Judicial). The 
Court further directed that for the period of 
his suspension, he should be paid half of 
his pay and allowances to which he would 
have been entitled but for the order of sus- 
pension and that subject to the above, his 
absence from duty during the period of sus- 


pension should be treated as period spent on - 


duty for all other purposes. The hearing 
of the contempt case (Orgel. Crl. Misc. Case 
No. 8 of 1972) was concluded on {0-1-1973 
and judgment was delivered on 5-2-1973, hold- 
ing the petitioner guilty of gross contempt 
of this Court and sentencing him to simple 
imprisonment of two months. 
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6- This, in short, is the history of 
the case against the background of which 
the petitioner has filed the present applica- 
tion. 

“Against Hon’ble Justice Sri Gati 

Krushna Misra, Chief Jutice of the Orissa 
High Court (referred to in this application, 
as the opposite party) and other Hon’ble 
Judge/Judges of the said Court—All in their 
personal character.” 
Praying that in the light of the facts and 
circumstances mentioned in the petition, a 
proceeding for contempt of this Court may 
be initiated against the opposite party and 
other Judge/Judges of this Hon’ble Court, as 
may be deemed necessary. This petition was 
presented to the Full Bench immediately 
after the Full Bench pronounced judgment 
in the contempt case and even before the 
petitioner as contemner in that case had 
moved his prayer for enlargement on bail. 


7. It is unnecessary to refer at length 
to the various averments made by the peti- 
tioner in this petition which, to say the least, 
are somewhat confusing. His stand, as clari-- 
fied during the hearing for admission, ap- 
pears to be that— 


(1) As certain issues which are neces- 
sary to be decided to dispose of the disci- 
plinary proceedings against him were pend- 
ing consideration in Original Criminal Misc. 
Case No. 8 of 1972, the six Judges who fina- 
lised the disciplinary proceedings on 8-12- 
1972 and gave publicity to their decision. 
are guilty of contempt of the Full Bench, 
which was-engaged in hearing of the Original 
Criminal Misc. Case No. 8 of 1972. 


(2) The five Judges who constituted the 
Full Bench being parties to the Full Court 
decision in the disciplinary proceeding had 
participated in the proceeding in the Court 
in Orgl. Cri. Mis. Case No. 8 of 1972 with 
preconceived notions in respect of the issues 
which were common to both the proceed- 


ings and thereby they committed contempt 
of this Court. 


(3) Apart from the above, it was alleged 
as against the learned Chief Justice that in 
an attempt to get the other Judges of the 
Fuli Court committed to his views in the 
contempt proceeding, he intentionally got the 
disciplinary proceeding fixed to 8-12-1972 for 
disposal, although — so it is alleged — he 
had previously announced at the close of 
the personal hearing that the disciplinaty 
proceeding would be finalised after the judg- 
ment in the contempt case was delivered and 
that thereby he committed contempt of Court. 


_ 8 When this case came up for ad- 
mission before us, the petitioner filed a mem- 
orandum stating— 


“1. That in this contempt proceedings 
there have been three chances. ies tiene 
the first one virtually against the six Hon’ble 
Judges, disposing of and publishing the disci- 
plinary proceedings on the charge dated 29-4- 
1972 against me, the second charge — allega- 
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tions against five Hon’ble Judges (out of the 
above six), hearing Orl. Crl. Misc. Case No. 
8 of 1972, and the third, only against Hon'ble 
Sri G. K. Misra, the Chief Justice out of 
the above six. 


2. That in the above circumstance, the 
Hon’ble Judges of this Hon’ble Bench, are 
the Hon’ble Judges against whom two of the 
charges, allegations in this case, are laid, and 
so, this case may not be heard by the 
Hon’ble Bench in the interest of justice. 

X X X X 

4. That in case the above contentions 
are overruled, I intend to move the Hon’bdle 
Supreme Court for transfer of this proceed- 
in Ndi 
It is sufficient in answer to this prayer to 
quote what the Supreme Court stated in 
Sukhdev Singh v. Hon’ble C. J., S. Teja Singh 
and the Hon’ble Judges of the Pepsu High 
Court at Patiala, (ATR 1954 SC 186). That 
proceeding arose out of a petition filed in 
Supreme Court praying to the Court to order 
transfer of a contempt proceeding from the 
Pepsu High Court to any other High Court. 
This is what their Lordships — stated at 
page 190 in para 26: 

“We wish, however, to add that though 
we have no power to order a transfer in 
an original petition of this kind we consider 
it desirable on general principles of justice 
that a judge who has been personally attack- 
ed should not as far as possible hear a con- 
fempt matter which, to that extent, concerns 
him personally. It is otherwise when the 
attack is not directed against him personal- 
ly. We do not lay down any general rule be- 
cause there may be cases where that is im- 
possible, as for example, in a Court where 
there is only one judge or two and both are 
attacked. Other cases may also arise where 
it is more convenient and proper for the 
judge to deal with the matter himself. as 
for example in a contempt ‘im facie curiae’.” 
This Court consists of seven Judges. One of 
them, Mr. Justice Acharya being related to 
the petitioner has not taken part in any of 
the proceedings — judicial or administrative 
— against the petitioner. Although, except- 
ing the Hon’ble Chief Justice, no other Judge 
has been specifically named in the petition, 
it is clear from the averments made in the 
application that allegations have been made 
against all the Judges excepting Mr. Justice 
Acharya. In the light of the dictum of the 
Supreme Court referred to above, there was 
no other alternative for us except to proceed 
to deal with the application, and therefore. 
we proceeded to hear the same 


9, When we indicated our view that 
the application shall be heard by us, the 
petitioner contended that we — the three 
judges — were in the position of accused per- 
sons and were thus incompetent to deal with 
the matter {vide order No. 2 dated 9-2-1973). 
Learned Advocate General appearing ior the 
opposite party drew our attention to the 
provisions of Section 14 of the Contempt of 
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Courts Act (Act 70 of 1971), and advised 
from the Bar that we may initiate action for 
contempt committed in our face. In reply 
thereto on the close of his submissions the 
petitioner stated that he did not intend to 
commit any contempt, but if what he stated 
in Court as referred to above amounted to 
contempt, he tendered unqualified apology. 
We had no doubt in our mind that what was 
stated in Court then amounted to contempt 
of a gross nature; yet we did not initiate 
a proceeding under Section 14 of the Act 
and decided to deal with the application of 
the petitioner. 


10. Adverting now to the merits of 
the application, it would be clear from the 
earlier narration that what the Full Court 
was concerned with in the disciplinary in- 
quiry was to (examine) whether the peti- 
tioner was guilty of the several charges fram- 
ed against him which, as already indicated, 
related to certain acts of omission and com- 
mission alleged against him in the discharge 
of his duties as the Additional District Judge, 
Cuttack. In view of the decision of the 
Supreme Court in Bagchi’s case (The State 
of West Bengal v. Nripendra Nath Bagchi, 
AIR 1966 SC 447) which rendered in the 
context of a disciplinary proceeding against 
an Officiating District Judge, as in the case 
before us, that the control which under Arti- 
cle 235 of the Constitution is vested in the 
High Court is a complete control subject only 
to the power of the Governor in the matter 
of appointment (including dismissal and re- 
moval) and posting and promotion of District 
Judges, and that in the exercise of that con- 
trol vested in the High Court, the High Court 
can hold enquiries, impose punishment other 
than dismissal or removal, subject, however, 
to the conditions of service, and a right of 
appeal if granted by the conditions of service 
and to the giving of an opportunity of show- 
ing cause as required by clause (2) of Arti- 
cle 311, and further in view of the decision 
of the Supreme Court in Mohammad Ghouse 
v. State of Andhra, (AIR 1957 SC 246) that 
an order passed by the High Court suspend- 
ing a Judicial Officer pending finalisation of 
disciplinary proceedings is not an order either 
of dismissal or removal from service, it is 
idle to contend that these very questions were 
pending consideration by the High Court 
either in the disciplinary proceeding started 
against the petitioner or in the contempt pro- 
ceeding pending against him in Court. A 
matter which has been finally decided in the 
highest Court of the land, and particularly 
in view of the provisions of Art. 141 of the 
Constitution. cannot become res integra mere- 
ly because a stubborn delinquent continues 
te question its correctness. The power of 
the High Court to initiate disciplinary pro- 
ceeding against a District Judge and to place 
him under suspension pending finalisation of 
that proceeding was, therefore, no more open 
to question, and cannot, and in fact was not, 
a matter in issue. It had been conceded by 
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the petitioner both during the personal hear- 
ing in the disciplinary matter and also in 
the contempt proceeding that if the High 
_Court had power to suspend him, it cer- 
tainly had also the power to fix his head- 
quarters during suspension. With the open- 
ing of argument before the Full Bench in 
Org]. Cr. Misc. 8 of 1972 on 4-12-1972, both 
the learned Advocate General and Mr. 
Patnaik, Counsel for the Registrar, clearly 
stated that charge for contempt on the allega- 
tion that the contemner had not shifted to 
Cuttack in compliance with the direction of 
the Court was not sustainable. The sub- 
stantial questions which were debated in the 
judicial proceeding were the following : 

(1) Whether an appeal lay to the Gov- 
ernor against an order of suspension passed 
by the High Court against the petitioner durt- 
ing the pendency of the disciplinary proceed- 
ing; 

(2) Assuming that an appeal in fact lies 
to the Governor, whether the petitioner is en- 
‘titled in such representation to scandalise the 
High Court and make imputations which 
would amount to contempt of the Court; 

(3) Whether any disparaging remarks 
made against a judge in his administrative 
capacity and not in relation to the discharge 
by him of judicial functions would amount 
to contempt of Court; and 


(4) Whether the impugned passages as 
mentioned in the notices issued to the peti- 
tioner constituted contempt. mn 
None of these questions arose for decision 
in the disciplinary proceedings. Apart from 
the factual issues involved in the disciplinary 
proceeding, the only constitutional questions 
which may be said to have arisen by implica- 
tion there, were (1) Whether the High Court 
had the right to place a Judicial Officer under 
suspension pending initiation and finalisation 
of disciplinary proceeding against him and 
(2) whether the High Court has power to 
reduce a Judicial Officer in rank. As al- 
‘Teadvy indicated, the Supreme Court in 
Bagchi’s case AIR 1966 SC 447 had already 
decided these questions and it was not open 
to the petitioner to question their correctness. 
It is thus clear that none of the matters 
which arose for adjudication in the contempt 
proceeding was in issue in the disciplinary 
proceeding started against the petitioner. We 
would, therefore, reject the contention of che 
petitioner that the six Judges who participated 
in the finalisation of the disciplinary proceed- 
ings against the petitioner have committed 
contempt of the Full Bench or that the five 
Judges who constituted the Full Bench ap- 
proached the issues which arose for con- 
sideration therein with pre-conceived notions 
and as such are guilty of contempt of Court. 

11. Assuming for a moment, that 
there was any issue which was common to 
both the proceedings, still by reason of the 
fact that the disciplinary proceedings were 
finalised during the pendency of the contempt 
proceeding, the Judges who decided the dis- 
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ciplinary proceeding cannot be guilty of con- 
tempt of Court. The Constitution by Arti- 
cle 235 has vested complete disciplinary con- 
trol over Judicial Officers in the High Court. 
The High Court alone in its administrative 
capacity could initiate and dispose of the 
disciplinary proceeding subject to the limita- 
tions imposed by Art. 235 itself. The power 
of a High Court to institute proceedings for 
contempt and impose punishments wherever 
necessary is a special jurisdiction which is 
vested in the High Court and any proceed- 
ing for contempt against the High Court can 
be initiated and disposed of by the High 
Court alone in its judicial capacity. When 
the Constitution has vested in the High Court, 
judicial and certain administrative functions, 
the Judges who decide certain matters on 
the administrative side cannot be disqualified 
from deciding the very same matters when 
such orders are challenged in a judicial pro- 
ceeding. Likewise, Judges who are called 
upon to decide certain matters on the ad- 
ministrative side cannot be charged with in- 
terfering with the course of justice merely 
because similar matters are pending considera- 
tion before them on the judicial side. So 
far as this Court is concerned, the adminis- 
trative control over District Judges is exercis- 
ed by the Full Court. Therefore, there could 
not be available a Judge in this Court who 
would not have dealt with the delinquency 
of the petitioner. Disciplinary proceedings 
under Art. 311 (2) at both stages are judicial 
(See AIR 1963 SC 395 Bachhittar Singh v 
State of Punjab) and just because one such 
judicial proceeding has been disposed of by 
the Full Court, some of the Judges who con- 
stitute a Bench to hear a lis even involving 
overlapping questions cannot be found to be 
disqualified. It is now well settled by a series 
of pronouncements of the several High Courts 
and the Supreme Court that an enquiry by 
a domestic tribunal, in good faith, in exercise 
of powers statutorily vested in it, into the 
charges of misconduct against an employee 
does not amount to contempt of Court mere- 
ly because an inquiry into the same charges 
is pending before a Civil or a Criminal Court. 
The initiation and continuation of disciplinary 
proceeding in good faith do not obstruct or 
interfere with the course of justice in a pend- 
ing Court proceeding. (See Jang Bahadur 
Singh v. Baij Nath Tiwari, AIR 1969 SC 30). 


12. All that remains for consideration 
is the allegations made by the petitioner 
against the learned Chief Justice in the peti- 
tion and in the annexure attached thereto. 
There is nothing in the annexure which is 
relevant to the present proceeding. The peti- 
tioner in para 28 of his petition himself says 
that it contains an account which. according 
to the petitioner, would show the malice and 
mala fides of the Chief Justice against him. 
We refrain to say anything further regarding 
the annexure because it appears to us that it 
has no relevance to the present proceeding. 
What is insinuated against the learned Chief 
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Justice in the body of the petition is that 
he displayed undue interest in the initiation 
and finalisation of the disciplinary proceed- 
ing against the petitioner and had influenced 
the decision of the other Judges of the Full 
Court, in an attempt to make the other 
Judges commit to his views. Being some of 
the Judges who constituted the Full Court 
and as members of the Full Bench which 
heard the petitioner’s contempt matter, it is 
sufficient for us to say that these allegations 
are not only false and malicious —- but are 
also mischievous. 


13. The Full Bench in the contempt 
proceeding against the petitioner in para- 
graph 104 of their judgment said— 
) “A little analytical survey of the history 
of the service of the contemner would indi- 
cate that this Court has not been as strict 
as it should have been in regard to him. 
Compassion had been introduced inte the 
treatment of the contemner by the Court 
with a genuine belief that the contemner 
would mould his ways, pick up the usual judi- 
cial temper and correct himself. Uafor- 
tunately, the expectations have been belied. 
On the other hand, the contemner instead of 
realising his own mistakes, developed am at- 
titude of considering his own actions to be 


above board and anybody who found fault. 


with him to be on the erring side. He took 
to making reckless and scurrilous allegations 
against his administrative superiors and even 
this Court. When any step was taken for 
correcting his lapses, he took to intimidation 
of this Court in answer.” 


14, The learned Advocate Genera’ has 
brought to our notice to-day the provisicn of 
Section 15 of the Contempt of Courts Act, 
1971. Sub-section (1) whereof provides, 


“In the case of a criminal contempt 
other than a contempt referred te in S. 14, 
the Supreme Court or the High Court may 
take action on its own motion or on a motion 
made by— 

(a) the Advocate General, or 

(b) any other person. with the comsent 
in writing of the Advocate General. 


The learned Advocate General contends 
that there are three modes only of initiating 
a proceeding for criminal contemp?-- 

(i) by the Court on its own motion, 

Gi) on a motion by the Advocate Gereral, 
and 

(iii) on a motion by any other person with 
s consent in writing of the Advozate Cene- 
ral. 

The petitioner has asked for initiating a 
proceeding for criminal contempt Such a 
motion at the instance of the petitioner with- 
out the consent of the Advocate General is 
not in accordance with the requirement of 
Section 15 (1) of the Act and hence not main- 
tainable. If the petitioner wanted action to 
be taken by this Court on its own motion, 
for the reasons recorded above, we decline 
to take any action. 
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This application is borne out of con- 
tumacy and is more a counterblast to the con- 
tempt proceeding in Orgl. Cri. Misc. Case 
No. 8 of 1972 than a citizen’s genuine anxiety 
in assisting in maintaining the seat of justice ` 
from becoming soiled. 

15. The only appropriate direction 
can, therefore, be to record the dismissal, 
which we hereby do. 

Application dismissed. 


AIR 1974 ORISSA 6 (V 61 C 2) 
FULL BENCH 


R. N. MISRA, B. K. RAY AND 
K. B. PANDA, JJ. 


f Adhikari Rama Chandra Das. Peti- 
tioner v. Bhramarbar Naik and others. 
Opposite Parties, 


Original Jur. Case No. 835 of 1971, 
D/- 23-8-1973 to quash order of L., Mallik, 
Dist. J. Puri. D/- 22-9-1971. 

Index Note:— (A) Orissa Gram Pan- 
chayat Act (1 of 1965), S. 10 (1) — Elec-* 
tion for office of Sarpanch — Contes- 
tants name must be on the electoral roll 
of the Gram Panchayat on the date ap- 
pointed for receiving objections for cor- 
recting the electoral list of the Gram 
Panchayat before he can validly contest 
the election. (X-Ref:— Orissa Gram Pan- 
chayat Election Rules (1965), R. 4). 

Brief Note-— (A) Whether election of 
the Sarpanch is to be held on the basis 
of the electoral roll for the Assembly 
Constituency as relates to the Grama and 
not on the basis of an independent elec- 
toral roll to be prepared for the purpose 
of the election on the basis of the elec- 
toral roll for the Assembly Constituency? 

An analysis of the scheme adopted 
under the Gram Panchayat Rules makes 
it clear that a different electoral roll 
made on the basis of the electroal roll 
for the Assembly Constituency as relating 
to the Grama and in force on the re-- 
levant date as indicated in Rule 4 and 
modified in the process indicated in 
Rules 8, 9 and 10 is the electoral roll on 
the basis of which elections for the pur- 
pose of S. 10 (1) are to be held. 


(Para 5) 

Rule 4 of the Orissa Gram Pancha- 
yat Rules, 1965. clearly states that the 
electoral roll for the Assembly Consti- 
tuency in force on the date on which 
objections are notified under Rule 8 is 
to be deemed to be the electoral] roll in 
respect of the Grama. The phrase “for the 
time being in force” in S. 4 must there- 
fore be construed to mean "in force on 
the date on which objections are invited 
under Rule 8.” (Para 7) 
If therefore the contestants name 
was not there in the roll by the date on 
which objections were invited under 
Rule 8 it cannot be brought in view of 
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the clear provision of Rule 9. Any sub- 
sequent revision of the electoral] roll 
under the Representation of the People 
» Act would not improve the situation. The 
r electoral roll for the Assembly Consti- 
tuency prepared under the Representa- 
tion of the People Act has been adopted 
as a basis for convenience only. The en- 
tire scheme under that Act and the Rules 
made thereunder heve not been embodied 
under the Orissa Act and the Rules. Case 
law discussed. AIR 1972 Orissa 59 held 
Was correctly decided; (1972) 38 Cut LT 
191 Explained. (Paras 6, 8) 


Cases Referred: Chronological Paras 
ATR 1972 Orissa 59 = (1971) 1 Cut 
WR 433, M. M. Senapati v. Elec- 
tion Officer 3, 9 
(1972) 38 Cut LT 191 = (1972) 1 
Cut WR 114, Ram Chandra Deo v. 
Election Officer, Nayagarh 3; 
1967 BLJR 24. Parmeshwar Pasi v. 
Block Development Officer 
m AIR 1966 Pat 23. Awadhesh Pd. v. 
| Tarkeshwar Singh 
1966 BLJR 316, Bihari Sah v. P. V. 
Padadhikari 
AIR 1964 Bom 160 = 65 Bom LR 
CER Faiju v. Civil Judge, Jr. 


vn. 
AIR 1964 Pat 459 = 1964 BLJR 465, 
Biswanath Pd. v. Ramji Pd. 
AIR 1952 SC 64 = 1952 SCR 218, 
N. P. Ponnuswami v. Returning 
Officer. Namakkal 5 
Asok Das and S. N. Satpathy. for 
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Petitioner; Advocate General, J. K. 
Mohanty and H. K., Rout, for Opposife 
Parties, 


R. N. MISRA, J.u— This is an ap- 
plication for a writ of certiorari directed 
against the appellate order of the Dis- 
trict Judge of Puri made under Section 
38 (4) of the Orissa Grama Panchayat 
Act. 1964 (1 of 1965) (hereinafter referr- 

bk. ed to as the Act). In June 1970 election 
for the office of the Sarpanch of the 
Dhanakerg Grama Panchayat in the dis- 
trict of Puri was held. The petitioner and 
the opposite party No. 1 contested the 
said election. The petitioner having 
secured the highest number of votes was 
declared elected as Sarpanch on 29-6- 
1970 by the Election Officer. The oppo- 
site party No. 1 filed an election petition 
under Section 30 of the Act challengin: 
the petitioner’s election on the ground 
that the election was void as the peti- 
tioner’s name was not on the elector? 
roll of the Dhanakera Grama Panchayat 
on the date appointed for receiving ob- 
jections for correcting the electoral list 
of the Grama Panchayat and that the 
petitioner was a permanent resident of 
Puri town and he could not have contest- 
ed the election under the Act. The 
petitioner took the stand before the Elec- 
tion Commissioner that the petitioner had 
properties within the Panchayat and was 
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entitled to be a voter from the said area 
under the Representation of the People 
Act. 1950 in respect of the Satyabadi 
Assembly Constituency within which the 
village was located. He applied to the 
Electoral Registration Officer under the 
Representation of the People Act and got 
his name entered in the electoral roll of 
the Satyabadi Assembly Constituency on 
19-5-1970. In the electoral roll of the 
Dhanakerag Grama Panchayat his name 
was entered on 22-5-1970. Since the elec- 
troal roll for the Assembly Constituency 
is the roll for election to the Grama 
Panchayat the petitioner was entitled to 
contest the election. The Election Com- 
missioner did not accept the petitioner’s 
contention. On the other hand he came 
to the conclusion that the petitioner was 
not qualified to contest the election. Ac- 
cordingly the said election was set aside. 
The appellate authority affirmed the 
order of the Election Commissioner 

2. There is no dispute regarding 
the following facts along with the dates 
indicated therein. 


30-4-1970:—- Objection was invited under 
Rule 8 of the Orissa Grama 
Panchayats Election Rules, 
1965 (hereinafter referred to 
as the Rules). 

7-5-1970.:— Last date for receipt of ob- 
jection. 

9-5-1970'— Petitioner applied for in- 
clusion of his names in the 
Assembly Electoral Roll. 

22-5-1970.: — Correction in the Assembly 
Electoral Roll was ordered. 
The name of the petitioner 


was entered in the Grama 
Panchayat. 
23-5-1970.:—- Nomination. 
3. When this writ application 


came up for hearing before a Division 
Bench Mr. Das for the petitioner relied 
upon a decision of this Court in (1971) 1 
Cut WR 433 = (AIR 1972 Orissa 59) 
M. M. Senapati v. Election Officer cum 
S. D. O.. Sadar. to contend that if the 
petitioners name was in the electoral 
roll in the Assembly Constituency so far 
as it related to that Grama the petitioner 
was entitled to contest the election for 
Sarpanch. On behalf of the opposite 
parties reliance was placed on a later 
decision of this Court in (1972) 38 Cut 
LT 191 (Ram Chandra Deo v. Election 
Officer, Nayagarh). The Division Bench 
found the decisions to be contradictory 
to each other and, therefore. directed 
the writ application to be placed before 
a larger Bench for hearing and also to 
decide as to which of the two decisions 
Was in accordance with law. 

4. It is necessary that the legal 
position must be first ascertained. This 
requires reference to the Act and the 
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Rules, The relevant provisions of the 
Act are Sections 4 (1), 9, 10 (1) and 27. 
For convenience we extract them:— 


“4 (1) For every Grama there shall 
be a Grama Sasan which shall be com- 
posed of all persons registered by virtue 
of the Representation of the People 
Act, 43 of 1950. in so much of the elec- 
toral roll for any Assembly Constituency 
for the time being in force as relates to 
the Grama and the said portion of the 
roll shall be deemed to be the electoral 
roll in respect of the Grama. 


9. Electors and electoral rolls — So 
much ofthe electoral rollforany Assem- 
bly Constituency for the time being in 
force as relates to the area comprised 
within a ward shall be embodied in a 
register to be maintained for the ward 
and such register shall be deemed to be 
the electoral roll for the ward for the 
purposes of the Act. 


10 (1). Every Grama Panchayat shall 
be composed of the following members, 
namely— 

(a) a member to be elected by the 
persons referred to in sub-section (1) of 
Section 4 from amongst themselves who 
shall be Sarpanch; and 

(bì) a member to be elected from 
each of the wards by the persons on the 
electoral roll for the ward from amongst 
themselves. 

27. Manner of holding  elections‘'— 
(1) The election of a member, Sarpanch 
and Naib-Sarpanch of a Grama Pancha- 
vat shall be Held and conducted in 
prescribed manner, 

(2) Without prejudice to the provi- 
sions of sub-section (1) the State Gov- 
ernment may make rules to provide for 
or regulate all or any of the following 
matters for the purpose of holding elec- 
tions under this Act, namely— 

(a) the manner of splitting up of 
Electoral Rolls for the Assembly Consti- 
tuencies into parts for the purpose of 
constituting one or more of such parts 
into the electoral] roll for a Grama. Palli 
Sabha and a ward, the manner of revi- 
sion of such roll from time to time and 
the officer or authority by whom such 
splitting up or revision is to be carried 
out: 

x x x x X x 

(f) any other matter relating to 
elections or election disputes in respect 


of which the State Government deem 
it necessary to make rules under this 
sectlon or in respect of which this Act 


makes no pr ovision or makes insufficient 
provision and provision is in the opinion 
of the State Government necessary.” 

A set of rules known as the Orissa Grama 
Panchayats Elections Rules. 165 have 
been made under the Act. Rules 4. 6, 8, 
9. 10. 11 and 12 are material for the pre- 
sent application. Those rules ara: 
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“4 So much of the electoral roll for 
the Assembly Constituency as relates to 
the Grama and in force on the date on 


which objections are ‘invited under Rule 
8 shall be deemed to be the electoral 
roll in respect of the Grama, As soon 
as may be after the division of wards, 
the Election Officer shall cause to split 
up the electoral roll for each Grama so 
as to have a separate electoral roll for 
each ward as notified under Rule 3. The 
list of voters for each ward shall be pre- 
pared in alphabetical order or in what- 
ever order they occur in Assembly Con- 
Stituency Rolls in Form No. 1. in a 
register and authenticated by the Elec- 
tion Officer, 


6. The Electoral Roll for each ward 
shall be revised from time to time on 
the basis of the revisions of the Assemb- 
ly electoral roll as may be taken up 
from time to time under the Representa- 
tion of the People Act. 1950 and theg 
rules made thereunder. 


8. At least six weeks before the 
dates notified for general election. a 
copy of the electoral roll for the entire 
Grama arranged according to wards shall 
be published at a conspicuous place at 
the headquarters of the Grama Sasan to- 
gether with a notice in form No. 2. stat- 
ing the date by which objections may 
be received and the date on.which en- 
quiries will be taken up. 

9, Objections may be entertained on 
the only question that any entry in the 
electoral register maintained jin the 
Block Office is not in conformity with 
the corresponding entry in the relative 
electoral roll of the Assembly Constitu- 
ency. No objections of any other nature 
Shall be entertained, A period of not less 
than seven days from the date of publi- 
cation of copy of the electoral register _ 
shall be allowed for filing objections. 


10. The objections as may be receiv- 
ed shall be enquired into by the Elec- 
tion Officer on the date fixed. Such date 
shal] be. as far as practicable. within 
seven days after the last date for filing 
objections. The Election Officer shall 
duly consider the objections and dispose 
them of after hearing such of the par- 
ties who may be present on the date of 
hearing, He shall also announce his 
final decision after the close of enquiry 
on each objection. The electoral register 
for each ward maintained in the Block 
Office shall be corrected, if necessary, 
on the basis of the orders passed on the 
objections and the register as so correct- 
ed and authenticated by the election 
officer shall form the final electoral aon 


for the genera] election. 


11. The procedure laid down in 
Rules 4 to 10 shall be applicable if a 


Loi4 


general election is held either by efflux 
of time or for any other reason- to even 
a single Grama Panchayat. Such rules 
shall not, however, be applicable to bye- 
elections held to fill up casual vacancies 
in any office either due to death. resigna- 
tion or otherwise. ; 

12. Immediately after the electoral 


roll for each ward is finalised under Rule 


10, the Election Officer shall cause to 
be prepared a copy thereof and the copy 
so prepared and duly authenticated by 
him shali be supplied to the Presiding 
Officer of the polling station concerned. 
This copy shall form the working copy 
for use at the polling station by the 
Presiding Cfficer during poll. Another 
authenticated copy of the electoral roll 
for each ward shall also be exhibited at 
the pelling station for the ward during 
the nolling hours.” 


J; Section 4 (1) refers to “the 
clectoral roll for any Assembly Consti- 
tuency for the time being in force as 
relates to the Grama” as the electoral 
roll in respect of the Grarna. Emphasis 
is laid on the words “for the time be- 
ing in force’. Section 9 also contains 
the same provision and the obvious era- 
phasis is on the phrase ‘for the time 
being in force.” Section 10 (1) (a) which 
deals with the election of the Sarpanch 
provides that a member is to be elected 
by the persons referred to in sub-sec- 
tion (1) of Section 4 from amongst them- 
selves as Sarpanch. The main question 
for consideration is as to whether elec- 
tion for the Grama Panchayat is to be 
held on the basis of the electoral roll 
for the Assembly Constituency as re- 
lates to the Grama or on the basis of an 
independent electoral roll to be prepar- 
ed for the purpose of the election on 
the basis of the electoral roll for the 
Assembly Constituency, An analysis of 
the scheme adopted under the Rule makes 
it clear that a different electoral roll 
made on the basis of the electoral roll 
for the Assembly Constituency as relat- 
ing to the Grama and in force on the 
relevant date as indicated in Rule 4 and 
morlified in the process indicated in 
Tules 8, 9 and 10 is the electoral roll on 
the basis of which elections for the nur- 
pose of Section 10 (1) of the Act are to 
be held. The electoral roll for the 
Assembly Constituency prepared under 
the Representation of the People Act. 
1950 has been adopted as a convenient 
basis not only for the Grama Panchayat 
elections but it has alsa been so done for 


election to the municipal and the other 
local bodies, A reference to Section 
13 (1) of the Orissa Municipal Act is 


relevant for this purpose. In the States 
of Bihar and Bombay a similar scheme 
has also been adopted. We shall now 
refer to some of the decisions of the 
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Patna High Court dealing with the sche- 
me operating in Bihar for holding of 
Grama Panchayat elections. In AIR 1966 
Pat 23 (Awadhesh Prasad v. Tarkeshwar 
Singh) Narasimham. C. J. extracted 
Rule 5 of the Bihar Rules which 
provides as follows:— 

R much of the electoral roll or 
rolls of an Assembly Constituency of the 
State of Bihar, for the time being in 
force, as relates to the areas comprised 
within the local limits of the jurisdic- 
tion of a Panchayat, shall be deemed to 
be the voter’s list for the Panchayat for 
the purpose of election of Mukhiya and 


Sarpanch and so much of the said 
electoraj roll or rolls as appertain to a 
particular ward, constituted under 


Rule 4 of these rules, shall be deemed to 
be the voter’s list of that particular ward 
for the purpose of election of Panch 
and Member of the Executive Committee 
from the ward concerned.” 

Dealing with the scheme the learned 
Chief Justice stated:— 


“But the more difficult question to 
decide is whether the same principle can 
be applied so far as the election to a 
Gram Panchayat is concerned. i have 
already quoted Rule 5 of the Gram 
Panchayat Election Rules. Do the werds 
‘for the time being in force’ in sub- 
rule (1} of the said rule mean the roll 
as finally published which is in existence 
on the date of the commencement of an 
election, or do they include even the ad- 
ditions and corrections that may be made 
upto the date of the poll? It is true 
that the` expression ‘for the time be- 
in? is somewhat ambiguous, ard as 
pointes out in Stroud’s Judicial Diction- 
ary, rd Edition, at page 3030. the 
phrase ‘for the time being’ may, ac- 
cording to its context. mean the time 
present, or denote a single period of time; 
but its general sense is that of time in- 


definite, and refers to an indefinite 
state of facts which wil! arise in the 
future, and which may (and probably 


will) vary frora time to time. On be- 
half of the appellant it was urged that 
the said phrase should be so construed 
as to refer to an electoral roll as amend- 
ed till the date of the poll and that the 
lower Court was not justified in constru- 


“ing it so as to make it applicable to the 


electoral roll as it was on the date of the 
commencement of the election. 


itis true that sub-rule (1) of R. 5 of the 
Bihar Panchayat Election Rules con- 
tains the other words ‘for the purpose of 
election’. But. as pointed out in the well- 
known decision of the Supreme Court 
in N. P. Ponnuswami v. Returning Of- 
ficer, Namakkal, A. I. R. 1952 S. C. 64, 
the word ‘election’ has been used in the 
Constitution in the wide sense so as to 
include the entire process of election, 
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commencing with the issue and ending 


with the declaration of election of a 
candidate. Counsel for the appellant, 
therefore, contended that, if before the 


date of the poll some persons are enroll- 
ed as voters in accordance with the pro- 
visions of the Registration of Electors 
Rules. 1960, their right to vote for the 
Gram Panchayat election should not be 
taken away even though their names 
might not have been included when the 
roll was finally published. Counsel, 
therefore. urged that the Division Bench 
decision in A. L R 1964 Patna 459 
may require reconsideration. and suggest- 
ed that the matter may be referred to 
a larger Bench. 


The question is not free from difficul- 

ty. The answer will depend on whether 
the words ‘for the purpose of election’ 
in Rule 5 (1) should be so construed as 
to refer to the date of the commence- 
ment of the election, or else whether 
they should be construed as extending 
upto the date of the termination of the 
election. namely, the date of poll. Mr. 
Bhubaneswar Dhari Singh on behalf of 
the Government urged that the point 
was of great importance as it would 
affect many other election disputes and 
that it was desirable to constitute a lar- 
ger Bench to examine the correctness of 
the aforesad Division Bench decision. 
But for the reasons to be stated in the 
subsequent paragraphs I do not think it 
will be proper to constitute a larger 
Bench for the disposal of this appeal. If 
the Government so desire, they can easily 
amend the Bihar Panchayat Election 
Rules. 1959, in exercise of their rule- 
making power, so as to make it clear 
beyond any doubt that though an elec- 
tion to a Panchayat may commence on 
the basis of the electoral roll as finally 
published nevertheless persons who are 
enrolled as voters upto the date of the 
poll may also be permitted to exercise 
their right of franchise. When there is 
no such express provision in the rule I 
do not find any special reason as to 
why the principle laid down in the afore- 
said Division Bench decision should not 
be followed.” 
The Division Bench decision referred to 
by Narasimham, C. J. is the case report- 
ed in A. I. R.. 1964 Pat 459. (Biswanath. 
Prasad v. Ramji Prasad). The election in 
dispute there was in respect of a Commis- 
sioner under the Bihar and Orissa Munici- 
pal Act, 1922, Mohapatra, J, one of the 
learned Judges constituting the Division 
Bench added to the main judgment by 
saying— 

“When Rule 4 prescribes that the 
electoral roll for the connected Assembly 
constituency which is for the time be- 
ing in force will be deemed as the 
electoral roll for the purpose of election 
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əf Municipal Commissioners, it cannot 
but mean that one and the same electo- 
ral roll of the Assembly constituency 
which was in force at the time of the 
commencement of the election is to be 
deemed to be the relevant electoral roil 
for the whole of the Municipal election 
if it were not so. and if different electo- 
ral rolls could be brought to use at 
different stages of an election. it is bound 
to create not only confusion but also it 
would lead to absurd situations; for ins- 
tance an elector whose name was on the 
electoral roll at the time of nomination 
and who filed a valid nomination paper 
to be elected as a Commissioner may find 
his name deleted from a subsequent elec- 
toral roll that may haye been prepared 
by way of revision as provided in ihe 
Representation of the People Act, 1950, 
and the rules thereunder, and will, there- 
fore, not be entitled to vote at ihe 
polling, If the revised roll, published 
subsequent to the date of nomination. is 
again deemed to be the electcral roll for 
thesame municipal election, his nomina- 
tion having been valid, he can as well 
be elected as a Commissioner altnough 
he would have ceased to be an electer. ac- 
cording to the revised roll: on the date 
of polling. Let us assume his name might 
have been removed from the revised 
electoral roll on a valid objection raised 
against him, according to the rules under 
the Representation of the People Act. 
The electoral roll is the very basis of an 
election, whether it is for the 
pality or for the Assembly and there 
must be certainty about it throughout the 
whole process of an election.” 
It is this reasoning that the learned 
Chief Justice referred to in his judgment. 
There are two more decisions of the 


Patna High Court which also throw light 
on the point. In 1966 B. L. J, R. 316 
(Bihari Sah v. P. V. Padadh‘kari’. Rule 5 
of the Bithar Panchayat Election Rules 
was dealt with. A learned Judge of that 
Court stated; 


“Assembly Electoral Rolls are sub- 
ject to revision under the provisions of 
Representation of the People Act and the 
rules made thereunder. That process con- 
tinues irrespective of the fixture of Gram 
Panchayat election. The process of revi- 
sion will not affect any Gram Panchayat 
election in any way and for that pur- 
pose, Rule 5 of the Bihar Panchayat 
Election Rules provides that the Assemb- 
ly Electoral Roll which is in force for 
the time being, that is. at the time when 
the Gram Panchayat Election commences 
will be deemed to be the electoral roll 
for the whole of that election. In other 
words, whatever be the revisiona] pro- 
cess or whatever be the result of the 
revision of the Assembly Electoral Roll 
subsequent to the date of notification 


Munici- ` 


Po g 


1974 


will not affect any proceedings of the 
Gram Panchayat election.” , 

To the same effect- is another decision of 
that Court reported in 1967 BLJR 24 
(Parameshwar Pasi v. Block Develop- 
ment Officer). Therein it was stated. 


D EA the electoral roll of tne As- 

sembly Constituency for the area com- 
prised in a Gram Panchayat. shall be 
the voter's list for holding election 10 
the Gram Panchayat as well. That must 
be the voter’s list. as it stands, on the 
date the election programme has been 
published. It is so, among others, for the 
obvious reason that the candidates must 
know who are the voters whom they have 
to approach for casting their votes 
which will enable them to assess the 
strength of their supporters in the Gram 
Panchayat before they would offer them- 
selves as candidates. Obviously, there- 
fore, any revision made in the voter's 
list after the publication of the election 
programme can never be taken into con- 
sideration,” 
A Bench of the Bombay High Court in 
AIR 1964 Bom 160 (Faiju v. Civil Judge. 
Junior Division) was dealing with the 
Bombay Village Panchayats Act and 
elections held thereunder. In paragraph 
9 of the judgment it has been stated. 


‘Tt is clear that under sub-section (1) 
of Section 12 the electoral roll of the 
Bombay Legislative Assembly prepared 
under the provisions of the Representa- 
tion of the People Act, 1950, is to be re- 
garded as the list of voters for the Ward 
or the village concerned. But this is 
subject to one qualification which has to 
be read in sub-section (1) of Section 12 
because of the words used in that sub- 
section ‘and in force on such day as the 
State Government may by general or 
special order notify in this behalf......” 
in other words, it is not the law that the 
electoral roll of the Bombay Legislative 
Assembly once prepared under the pro- 
visions of the Representation of the 
People Act, ipso facto becomes the list 
of voters for the ward or the village 
concerned at any ensuing panchayat elec- 
tion. It is that electoral roll of the Bom- 
bay Legislative Assembly which is in 
force on a certain selected date which 
alone becomes ‘the list of voters’ for the 
purposes of the panchayat elections.” 


6. Though in Section 4 (1) of the 
Act there is no provision as indicated in 
Section 12 (1) of the Bombay Act, from 
the phrase ‘for the time being in force’ 
it has to follow that the Assembly elec- 
toral roll as it stands on the appointed 
date for the purpose of the Gram Pancha- 
yat elections is to be taken into consi- 
deration. We agree with the reasonings 
indicated in the several decisions of the 
Patna High Court which we have referr- 
ed to above that unless that interpre- 
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tation is accepted, confusion would enter 
into the elections, Under the Representa- 
tion of the People Act and the Rules 
made thereunder the electoral roll: is 
available to be revised until the date of 
nomination. The entire scheme under 
Centra] Act 43 of 1950 and the Rules 
made thereunder has not been embodied 
in the Orissa Act and the Rules, For 
convenience the electoral roll prepared 
under the Central Act as it stands on a 
Particular date has been taken as the 
basis and the principle has been accept- 
ed that one whose name is not there in 
the Assembly electora] roll for the time 
being in force would not be permitted to 
participate in the election. That is why) 
Rule 9 of the Rules clearly indicates that 
objections which are open to be taken 
are limited to bringing the name in the 
roll in conformity with the correspond- 
ing entry in the relative electoral roll of 
the Assembly Constituency. Alterations 
and modifications made to the Assembly 
electoral roll for the time being in force 
after the appointed date are not relevant 
for the Gram Panchayat elections,” Rule 
6 of the Rules is a general provision and 
is not material for the present purpose. 
Under Rule 13 the State Government 
is to notify the election programme. 
Rule 4 is referable to Section 4 (1) and 
Section 9 of the Act. The first part is 
in terms of Section 4 (1). The- second 
part refers to Section 9. Section 9 
deals with the electoral roll of wards. 
Section 10 (1) (b) deals with election of 
ward members. The electoral roll re- 
ferred to in Section 10 (1) (b) is the 
electoral roll provided for in Section 9 
of the Act. Election for the Sarpanch 
under Section 10 (1) (a) is on the basis 
of the electoral roll referred to in Sec- 
tion 4 (1) of the Act. but it is that elec- 
toral roll which is in force at the time 
when election was notified to be held 
under the Act. 


fe There is no ambiguity in Rule 
4 It clearly states that the electcral roil 
for the Assembly Constitutency in force 
on the date on which objections are noti- 
fied under Rule 8 is to be deemed to be 
the electoral roll in respect of the Grama. 
“For the time being in force” as indicat- 
ed in Section 4 has now been given an 
unambiguous fixity in point of time. Mr 
Das contended that the fixing of the 
time limit in Rule 4 is in excess of the 
Statutory provision. We do not agree 
Nor are we prepared to accept his con- 
tention that the phrase “for the time 
being in force” cannot.be construed to 
Mean “in force on the date on which ob- 
jections are invited under Rule 8”, The 
reasoning for our not accepting Mr, Das’s 
contention has been clearly indicated in 
the several decisions of the Patna High 
Court to which we have already referred 
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8. The objections were invited 
under Rule 8 in the present case on 


30-4-1970. That, therefore, was the re- 
levant date and the electora] roll for the 
Assembly Constituency as existiug on 
that day was the electoral roll far the 
purpose of S. 10 (1) (a) of the Act. If the 
petitioners name was not there in the 
roll by that day, (then it cannot) be 
brought in in view of the clear pro- 
vision of Rule 9 Any subsequent revi- 
sion of the electoral roll under Central 
Act 48 of 1950 would not improve the 
situation. On the aforesaid finding of 
ours, the petitioner’s application must 
fail and the order of the learned District 
Judge in appeal under the Act must be 
upheld, The writ application is dismiss- 
ed. The opposite parties shall have their 
costs of this proceeding. Hearing fee is 
assessed at Rs. 200/- to be shared equal- 
ly by the opposite parties 1 and 2 only. 


5, Now we shall deal with the 
two decisions of this Court. For con- 
venience we refer to the case reported 
in, (1971) 1 Cut WR 433 = (AIR 1972 
Orissa 59) as Senapati’s case and the case 
“reported in (1972) 38 Cut LT 191 as 
Deo’s case. In Senapati’s case the dis- 
pute was in relation to election to the 
office of the Chairman of a Panchayat 
Samiti. Section 16 (3) (a) of the Orissa 
Panchayat Samiti Act of 1959 provides 
that the members of all the Grama Pan- 
chayats within the jurisdiction of the 
Samiti shall. in the prescribed manner 
elect the Chairman of the Samiti from 
among persons who are elected as, or 
are eligible to be elected as, memoers of 
any such Grama Panchayat. That neces- 
sarily brings in Sections 4 (1) and 10 (1) 
of the Act. This Court rightly rcferred 
to Section 9 of the Act to cover elec- 
toral roll of the wards on the basis of 
which members under Section 16 (1) (b) 
are to be elected, and Section 9. there- 
fore, had no reference to the election of 
the Sarpanch. In regard to the Sarpanca 
it was very appropriately stated. 


“In respect of him. the electoral roll 
is the one contemplated in Section 
4 (1), that is. the electoral roll of the 
Assembly Constituencv so far it relates 
to the Grama.” 

This in our view was the right analysis 
of these provisions. 


From the judgment in Senapati’s 
ease it does not appear that by the re- 
levant date the petitioner’s name was not 
in the electoral] roll of the Assembly 
Constituency. As it appears, his mame 
was in that roll but was not included in 
the Grama Panchayat roll. In view of 
the fact that his name did not appear 
in the roll contemplated under Section 9 
of the Act. his nomination had been re- 
jected. This Court came to hold that 
Senapati’s name being in the roli referr- 
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ed to in Section 4 (1) of the Act he 
was entitled to contest the election for 
the post of Chairman of the Samiti on 
the footing of the provisions of Section 
16(3) (a) of the Panchavat Samiti Act. 
read with Section 10 (1) of the Grema 
Panchayat Act. It must not be forgotten 
that under the latter provision even a 
Sarpanch is also a member of the Grama 
eee ee It is in that sense that it was 
said:— 

“When the petitioner’s name ‘îs ad=- 
mittedly in the electoral roll of the As- 
sembly Constituency so far as it related 
to that Grama, he is eligible on that 
basis to be elected as a member of tae 
ieee Panchayat under Section 19 

a ace 
In our view, there is nothing wrong in 
the decision. 


10. In Deo’s case the election in 
dispute was also to a Panchayat Samiti. 
Deo’s name did not find place in the As- 
sembly Electoral Roll published on 15-1- 
1970. In the electoral roll of the Grama 
Panchayat published on 1-5-1970 under 
Rule 8 of the Rules, his name appeared. 
In July, 1970, Deo was elected as Sar- 
panch of a Grama Panchayat. The re- 
levant question that was posed for con- 
sideration in paragraph 6 of the judg- 
ment was to tne following effect:— 


“Ts a person who is either elected as 
or is eligible to be elected as a member 
of any such Grama Panchayat eligible 
to be Chairman of the Panchayat Samiti 
even though his name does not occur in 
the Assembly Electoral Rol] though it 


finds place in the electoral] roll of the 
Gramas?.” 
In attempting to answer this question 
reference was made to Senapati’s case 
and it was said thus:— 

“A Bench of this Court after exa- 


mining Sections 4 (1), 8, 9 and 16 (1) of 
the Orissa Grama Panchayat Act. 1964 
held that a person whose name was in 
the electoral roll of the Assembly Con- 
stituency so far it related to the “rama 
was eligible on that basis to be elected 
as a member of the Grama Panchayat 
even though his name did not fins place 
in the electoral roll of the Grama pre- 
pared on the basis of the Assembly Elec- 
toral Roll. It is not necessary to repeat 
the analysis given in that decision. It 
would be sufficient to say that the As- 
sembly Electoral Rol] constitutes the 
foundation of the electora] roll prepared 
for the Grama and if the name dces not 
find place in the Assembly Electoral Roll 
ineligibility would accrue even though 
the name is in the electoral roll of tho 

tama. On the other hand. if the name 
finds place in the Assembly Electoral 
Roll but not in the electoral roil of the 

rama the person would be eligible far 
election as a member of the Grama Pan- 
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chayat or as a Sarpanch, The prepara- 
tion of the Electoral Roll of the Grama 
is ancillary to the Assembly Electoral 
Roll, Existence of the name in the As- 
sembly Electoral Roll is, therefore man- 
datory. 

Section 25 (1) of the Panchayat Act pre- 
scribes the disaualification for the 
membership of the Grama Panchayat. 
Section 25 (1) (b) lavs down that a per- 
son shal] be disqualified for being elected 
ornominated as a Sarpanch or any other 
member of the Grama Panchayat consti- 
tuted under this Act, if he is not on the 
electoral roll in respect of the Grama or 
of the ward. as the case maybe. Ordi- 
narily the name of the candidate ought 
to find place both in the Assembly 
electoral roll and the electoral roll of 
the Grama which is prepared in accord- 
ance with the Assembly Electoral Roll. 
The disqualification under Section 25 (1) 
(b) would accrue if the name is 
not in the Assembly Electoral Roill though 
it exists in the electoral roll of the 
Grama but not vice versa.” 

With the general analysis so far as it 
relates to a Sarpanch we entirely agree. 
With reference to a member of the 
Grama Panchayat the position does not 
appear tohave been correctly stated. As 
required under 8.9 of the Act the name 
ofthe member must appear in the regi- 
ster referred to in that section which is 
deemed to be electoral roll for the ward. 
The rules also support that view. There- 
fore, the sentence occurring in paragraph 
7 of Deo’s case “on the other hand, if 
the name finds place in the Assembly 
Electoral Roll but not in the electoral 
roll of the Grama the person wouid be 
eligible for election as a member of the 
Grama Panchayat......” is not a correct 
statement of the law. While in regard 
to the Sarpanch the analysis is absolute- 
ly correct so far as a member of the 
Grama Panchayat is concerned his name 
has also to appear in the electoral rol! 
prepared under Section 9 of the Act and 
Rule 10 of the Rules. Similarly in re- 
gard to the disqualification under Sec- 
tion 25 (1) (b) of the Act, the Sarpanch 
would not entail any disqualification if 
his name is in the electoral roll referred 
to in Section 4 (1) of the Act whereas 
in regard to a member of the Grama 
Panchayat there would be  disqualifica- 
tion even if his name is in the electoral 
roll of the Assembly Constituency. but 
is not in the electoral roll of the Grama. 
Thus the statement indicated in another 
part of paragraph 7 of Deo’s case “The 
disqualification under Section 25 {i} (b) 
would accrue if the name is not in the 
Assembly Electoral Roll though i: exists 


in the electoral roll of the Grama 
but not vice versa” has to be read 
as’ confined to a Sarpanch only. On 


the facts in each of the cases the correct 


1- a meeen ananman rein taa 
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conclusion was reached, Except to the 
extent indicated above in Deo’s case the 
analysis of the statutory provisicns was 
also properly made, 
B. K. RAY, J.i— 


. K, 11. I agree 
PANDA, J.:-— 12. 


I agree, 
Petition dismissed. 


AIR 1974 GRISSA 13 (V 61 C 3) 
S. K. RAY, J. 
Silla Chandrasekharam, Appellant v. 


Rahas Mahapatrani and another, Re- 
sSpondents, 

First Appeal Na 66 of 1966 and 
First Appeal No. 207 of 1969, D/- 2-5- 


1973, against order of N. Sarangi, Addl. 
Sub. J.. Berhampvr, D/- 31-1-1966. 

Index Note:— (A) Civil P. C, S. 47 
— Partition between son and mother — 
Mother allotted absolute interest in the 
property — Contract by son to sell cntire 
property — Death of mother during pen- 
dency of suit for specific performance — 
Failure to implead her daughter — Whe- 
ther decree can be executed against her 
interest in mother’s share. (XA-Ref'— 
O, 22, R. 4) (X-Ref:— Hindu Law — 
Mitakshara School — Stridhang —- Suc- 
cession). 

Brief Note:-— (A) A recital in a 
partition deed that the properties all>tt- 
ed to the widowed mother shall be en- 
joyed by her from generation to genera- 
tion with full and absolute power of 
disposition indicates that the mother got 
absolute interest in the property. Upon 
her death. therefore. her daughter is 
entitled to inherit her property in pre- 
ference to her son. Case law discussed} 

(Paras 6, 7, 3, 9) 

If before partition the son contracted 
to sell the entire property and the 
purchaser brought a suit for specific per- 
formance impleading the mother also 
and during the pendency of the proceed- 
ing the mother died but her daughter 
was not impleaded. the son could not 
be said to have effectively represented 
the estate of the mother, The reason is 
that the special defence available to the 
daughter that her mother having acquir- 
ed an absolute interest in the share al- 
lotted to her that estate would not be 
bound by the contract could not be tried 
in the proceeding as she was not im- 
pleaded. Such a defence was not and 
could not be put forth by the son also 
because that would be destructive of his 
OWn claim. Hence the decree passed in 
the proceeding would not be binding 
upon the daughter. shenot beinga party 
thereto. For the same reason the decree 
is not executable against her interest in 
her mother's share. AIR 1966 SC 792, 
Followed. (Paras 10, 11, 12, 13) 
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Mohd. Ismail Saheb 10 5 
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AIR 1932 Bom 213 = 34 Bom LR 
1868. Parshottam  Bechardas v. 
Keshavlal Dalpatram 

AIR 1927 PC 101 = 1927 Mad WN 
480. Saheb Rai v., Safiq Ahmad 

(1912) 39 Ind App 121 = ILR 34 All 
234. Debi Manga] Prasad v. Maha- 
deo Prasad i 


R. N. Sinha and P. V. Ramdas {for 
Appellant: B Pal and M. K. De. for Re- 
spondent, 


JUDGMENT:— This first appeal has 
been filed by defendant No 1. It crises 
out of T. S. No. 33 of 1964 which was 
filed by the plaintiffs-respondenis for a 
declaration that the defendants 1 and 2 
have no right, title or interest ın suit 


-t 


=! 


‘A’ schedule property, that the judgement > 


of the Supreme Court in 5 C A. 

No. 398 of 1962 is not binding on „bem 

and does not affect their interest in ‘A’ 

Schedule property and that the decree 

Obtained by defendant No. 1 in T BS. 

ne 59 of 1953 is not executable against 
em, 


Defendant No 1 is also the anpellant 
in M. A. No 207/69. He obtained a 
decree for specific performance of contract 
in T. S. No, 59 of 1953 (T. & Ne. J1 of 
1952 S. J. C.) against defendant Do. 2 
and executed the same in Ex. Case No. 
78 of 1966 in the Court of the Subordi- 
nate Judge, Berhampur The plairtiff- 
respondents filed an application under 
Sections 47 and 151. C. P. C. objecting 
to the executability of the decree against 
them and their interest in the schedule 
‘A’ Property. That objection was register- 
ed as M. J. C. 1548 of 1966 in the Court 
of Sub Judge, Berhampur and has been 
allowed by order dated 16-8-1969 J- is 
from this order that the defendant No. 1 
— decree-holder has filed this Miscel- 
laneous Appeal. 

Thus, the subject matter of the two 
appeals being interconnected have been 
heard together and will be governed by 
this common judgment. 

2. To understand the matter in 
controversy, it is necessary to set out the 
genealogy of the family of Gopinath 
Sahu to which the plaintiffs and defen- 
dants 2 and 3 belong, 

(See on Col 2) 

The schedule ‘A’ Property admittedly 
belonged to Gopinath Sahu. After Gopi- 
nath’s death in the year 1943, Ram- 
chandra became the manager of the 
family and began to squander away the 


Mangala Sahu (D. 3), 


family property being addicted to im- 
moral and bad habits, Lalita, widow of 
Gopinath and Ramchandra partitioned 
the properties of Gopinath Sahu under a 
registered partition deed dated 7-1-1952. 
Ex. 4. But sometime before this purti- 
tion, that is to say. on 21-2-1951. delen- 
dant No. 2 had entered into a contract 
with defendant No. 1 to sell the entire 
suit house for a consideration of 
Rs. 6,000/-. Defendant No, 1 thereatter 
instituted T. S. No. 11/52 in the Ser 
of the Sub Judge, Berhampur for spec 

fic performance of contract, He ae 
pleaded defendant No, 2 and Lalita, 
widow of Gopinath Sahu as defendants. 
This suit having beentransferred to the 
court of the Additional Sub Judge,Berham- 
pur was renumbered as T. S. No. 59 of 
1953. The trial Court decreed the suit 
in respect of half of the schedule ‘A’ 
Properties whereupon the defendant 
No. 1 preferred an appeal to this: Court 
which was numbered as F. A. No. 57/53. 
During the pendency of the First Ap- 
peal, Lalita, widow of Gopinath died on 
13-7-1955, Defendant No. 1 filed a memo 
on 21-9-1955 in F. A. No. 57/53 that 
defendant No. 2 was the sole heir of 
deceased Lalita and consequenly no sub- 
stitution was necessary. In result, an 
order was passed by this Court that the 
name of Lalita be expunged and that the 
appeal be prosecuted against defendant 
No. 2 only. F. A. No. 57/53 was dismiss- 


ed on 7-1-1959, Thereupon, defendant 
No, 1 filed an appeal in the Supreme- 
Court which was numbered as 5.C A 


No. 398 of 1962. The Supreme Court 
allowed the claim of defendant No. 1 
in full. that is to say. defendant No 1 
got a full decree for specific performance 
of contract of sale in respect of tne 
entire house on payment of the b2lance 
consideration within a period allowed by 
the Court. The plaintiffs, who are the 
daughters of Lalita, filed the present suit 
claiming that property allotted to Lalita, 
their mother under a registered parti- 
tion deed was her stridhana property and 
defendant No. 1 deliberately omitted to 
implead them in E. A. No. 57/53 and also 
in the Supreme Court Appeal No 398 
of 1962. In result. the Supreme Court 
judgment is not binding on them and does 
not affect their right. title and interest 
in schedule ‘A’ property and the decree 
passed in T. S. No. 59/53 is not. for the 
Same reason, executable against their 
interest. This is in substance the case 
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of ithe plaintiffs. 

3. Defendant No. 1 alone contest- 
ed the suit, His defence, inter alia was 
that the deed of partition was a collusive 
ocument brought into existence with a 
view to deprive him of half of the sche- 
dule ‘A’ property and was never given 
effect to and that Lalita did not get any 
absolute interest in the property allotted 
to her in the partition deed and, as such, 
that property was not her stridhan pro- 
perty. Upon her death, defendant No. 2 
and not the plaintiffs was her next heir 
to inherit her properties: 

Defendants 2 and 3 supported the 
case of the plaintiffs, 


$. The Trial Court decreed the 
suit on a finding that the registered 
partition deed between defendant No. 2 
and Lalita was a bona fide transaction 
under which the properties were parti- 
ioned by metes and bounds and that 
he said partition deed was acted upon, 
hat Lalita Sahuani got absolute title to 
he properties allotted in the partition 
nclusive of a moiety interest in sche- 
lule ‘A’ property and, as such, it became 
ier stridhana property. The agreement 
ketween defendant No. 1 and defendant 
Yo. 2 did not affect the share of Lalita 
n suit ‘A’ schedule property, That dis- 
uted property being the stridhana prò- 
erty of Lalita. the plaintiffs, have ac- 
juired right, title and interest in the 
same, by inheritance. and since they were 
not impleaded in the previous litigation, 
they are not bound by the judgment of 
the Supreme Court nor by the decree in 
T. S. No. 59/53 and their right, title and 


interest in schedule ‘A’ remained un- 
affected. 

5: Mr. Sinha for the appellant 
has raised two questions and concedes 


that if both those questions are determin- 
ed against his client. both the afore- 
‘said appeals are bound to fail. Those 
questions are: — 

(1) Whether - Lalita got absolute 
interest in the properties allotted to her 
under the registered partition deed and 
whether the plaintiffs are her heirs at 
law and are, thus, entitled to inherit 
those properties upon her death? 

(2) Even if it be held that the plain- 
tiffs are the lawful heirs of Lalita to 
inherit her right, title and interest in 
schedule ‘A’ property, whether defen- 
dant No, 2 can be said. in the facts and 
circumstances of the case, to effectively 
represent the estate of Lalita in F. A. 
57/52 and S. C. A. 398/62 so as to bind the 
plaintiffs by the ultimate decree passed 
by the Supreme Court which becomes 
the decree in the earlier suit. 

6. I will now deal with the first 
question, There is no controversy about 
the general proposition that a share 
allotted to a mother in a partition be- 
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tween her and ss willbe enjoyed by 
her as limited owner and that on her 
death it would pas; noè to her stridhana 
heirs but to the next heirs of her hus- 
band: This is ths position s». Hindu Law} 
as prevailing immediately prior to the 
commencement of Hindu Succession Act, 
1956, 

7. The aforesaid Rule of Hiwda] 
Law is subject to an exception. Where 
under a deed of partition, or by agree- 
ment or under a comprornise or afer 





settlement an absolute estate is conferr- 
ed upon a mother in the share allotted 
to her in the family partition, she takes| 
the share as her stridhana. In the case; 
of Debi Mangal Prasad Singh v, Mahadeo 
Prasad Singh (1912) 39 Ind App 121. it 
has been said: 

“of course the members ef a joint 
family effecting a partition maş agree 
that a portion of the property shall he 
transferred to the widow by way of ab- 
solute gift, as part of her stridhana, so 
as to constitute a provision for her 
stridhana heirs, but, in the absence of 
any such intention, their Lordship: do 
not feel justified in putting propert; ag- 
quired by a widow, on a partition of the 
joint estate, upon a footing different 
from that on which property coming te 
her by wav of imheritance has been 
placed,” 

In the case of Saheb Rai v. Shafiq 
Ahmad AIR 1927 PC 101, a share was 
given by the step sons to their step 
mother and the agreement provided that 
she was to be responsible for a definite 
Share of the debts and their Lordshins 
of the Privy Council. in these circum: 
stances held that the stepmother took 
an absolute interest in the share allott- 
ed to her. 

In the case of P. Adya Shankar 
Tewari v. Mt. Chandrawat. AIR i934 
Oudh 265 it was held that the ordinary 
presumption under Hindu Law that a 
female donee under a grant takes oniy 
a lifes estate is not applicable whera she 
is given properties under 3 compromise 
or a family settlement. The nature of her 
estate must be determined from the terms 
of the deed, the circumstances unde 
which the compromise is arrived at and 
the subsequent conduct of the parties. 

In the case of Nathu Lal v. Babu 
Ram, AIR 1936 PC 103. a dispute between 
the widow and the male member vas Ye- 
ferred to arbitration and according to the 
decision of the arbitrator, the property 
was allotted to the widow with an abso- 
lute estate. Their Lordships of the Privy 
Council upheld this absolute estate. 

In the case of Parshottam Bechardas 
v. Keshavlal Dalpatrarr, ATR 1932 Bom 
213, it was held hat the property obtain- 
ed by a widow under a compromise with 
her adopted son is her ebsolute estate 
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8. The registered partition deed 
between Lalita and defendant No, 2 thas 
been proved in this case as Ex. 4. Re- 
Citals of this deed show that previous to 
this partition there was dispute between 
defendant No. 2 and Lalita and ultimate- 
ly the matters of dispute were referred to 
Arbitrator, who gave a decision and in 
accordance with that. decision the parti- 
ition deed was written out and registered. 
In para. 2 of this partition deed it has been 
‘recited that the properties allotted to 
iLalita shall be enjoyed by her from genera- 
tion to generation with full and absolute 
power of disposition. This recital makes 
it quite clear that Lalita would be the 
absolute owner of the property allotted 
in her share. Thus theinstant case is one 
‘to which exception to the general rule of 
presumption in Hindu Law. aforesaid, 
applies. I am, therefore, of opinion that 
(Lalita got absolute interest in the property 
allotted to her under the registered 
lpartition deed, 


9. Section 147 of the Mulla’s 
Hindu Law (13th Edition) deals with the 
topic of succession to stridhana according 
to the Mitakshara. For the purpose of 
succession, the Mitakshara divides stri- 
dhana into two classes. The properties ac- 
quired by Lalita under the registered 
partition deed would fall into the 2nd 
category of stridhana, namely, “other 
kinds of stridhana”. Accorcing to the 
order of succession provided for this class 
of stridhana property. the daughter will 
be her next heir, The plaintiffs in T.S. 
No. 33/64 who are the daughters of Lalita 
are entitled to inherit the latter’s pro- 
perties in preference to defendant No. 2. 

In the resuit the answer to the first 
question posed is that Lalita got absolute 
interest in the properties allotted in her 
share in the partition between her and 
hey son, defendant No. 2. and that the 
plaintiffs are entitled to succeed to her 
interest upon her death. 


10. The second question is whe- 
ther the plaintiff’s estate was sufficiently 
represented in F. A. No. 57/53. There is 
no controversy that upon death of Lalita 
in that First Appeal, no steps were taken 
by defendant No. 1. appellant there to 
substitute the plaintiffs as the legal re- 
presentatives of the deceased Lalita. 
Normally, a decision in a suit or appeal is 
binding upon the parties to such suit or 
appeal. The decision. however. would be 
binding on the Jegal representatives of 








the deceased party if.there has been 
pona fide substitution of the deceas- 
‘ed represented by some heirs but 
not the real heirs and “there is no 





fraud or want of bona fide in the matter 
of substitution. and the estate of the 
deceased would be bound jn the hands 
of the real heirs. This principle is some- 
‘times referred as the doctrine of repre- 





A.L R. 


sentation of the estate. The doctrine has 
been stated by ya oe Court in the 
ease of N. K. Sulaiman Sahib v. 
N. C. Mohd. at gare AIR 1966 S 

792 in the following words: 

“Where on account of a bong fide 
error, the plaintiff seeking relief institutes 
his suit against a person whois not repre- 
senting the estate of a deceased person 
against whom the plaintiff has a claim 
either at all or even partially, in the ab- 
sence of fraud or collusion or other 
grounds which taint the decree, a decree 
passed against the persons impleaded as 
heirs binds the estate, even though other 
persons interested in the estate are not 
brought on the record, This principle is 
a part of the law of procedure which re- 
gulates all matters going to the remedy 
and applies to all parties irrespective of 
their personal law, 


There is no difference in the princi- 
ple in the case where a debtor who is: 
sued for recovery of debt. dies after the 
institution of the suit and his legal re- 
presentatives are brought on record and 
a case where the creditor. after making a 
diligent and a bona fide enquiry, im- 
pleads certain heirs as parties to this suit 
in the genuine belief that they are the 
Only persons interested in the estate. In 
both the cases the whole estate of the 
deceased will be duly represented by 
those persons who are brought on the 
record or impleaded, and the decree will 
be binding upon the entire estate.” 


Their Lordships of the Supreme 
Court in the aforesaid case laid down an 
exception to this principle in the follow- 
ing words: 


"This rule will of course not apply 
to cases where there has been fraud or 
collusion between the creditor and the 
heir or where there are other circumstan- 
ces which indicate that there has not 
been a fair or real trial. or that the ab- 
sent heir had a special defence which was 


not and could not be tried in the earlier 


proceeding.” 


11. In the instant case the plain- 
tiffs had a special defence available t- 
them in the earlier proceeding, that is. in 
F. A. No 57/53 and S. C. A. No. 398 of 
1962. That special defence was that Lalita 
had acquired an absolute interest in the 
share allotted to her in the registered 
partition deed and, accordingly, that 
estate would not be bound by any con- 
tract made by defendant No. 2 with 
defendant No, 1,for the specific perform- 
ance of which the earlier suit has been 
instituted by the latter, This defence was 
not and could not be put forth by defendant 
No. 2 as such a defence would be des- 
tructive of his own claim. In the cir- 
cumstances, the doctrine of representa- 
tion of the estate would not apply and 
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the decree passed by the Supreme Court 
in 5. C. A. No. 398 of 1962 will not be 
binding upon the plaintiffs as they were 
: inot parties to those proceedings. Defen- 

5 dant No. 2 cannot be said to effectively 
represent the estate of Lalita comprised 
in Schedule A property in the previous 
suit and in the proceedings arising out 
of that suit ` upto Supreme Court 
stage, so as to bind the plaintiffs by ulti- 
mate decree passed in that suit. 


12. In view of the answers given 
above to the two questions raised by 
Mr. Sinha, the decision of the trial court 
in T. S. No. 33 of 1964 and the decision 
given by the executing court in Ex. Case 
No. 78 of 1966 must be held to be right. 
In the result, therefore, both the appeals 
fail and are dismissed. 

13. It’ will be, however, made 
clear that the execution case instituted 
iby the appellants for execution and re- 
Pistration of the sale deed in respect of 
half interest in schedule A properties 
belonging to the plaintiffs as heirs of 
Lalita must stand dismissed as inexecut- 
able, but the execution for costs about 
which the executing court has said noth- 
ing in the order appealed from, must 
proceed. The appeals are dismissed with 


costs. 
Appeals dismissed. 





“ ‘AIR 1974 ORISSA 17 (V 61 C 4) 
S. K. RAY, J. 

Chairman Notified Area Council, 
Bhanianagar and another, Petitioners v. 
Kudini Lingaraju Patra, Opposite Party. 

Civil Revn. No. 154 of 1972, D/- 26-4« 
1973. from order passed by A. C. Das, 
Munsif, Bhanjanagar. D/- 27-4-1972 

Index Note’'— (A) Civil P. C. (1908), 
S. 151 and O. 18 +R. 17 — Application 
under S. 151 for recalling witnesses for 
cross-examination — Maintainability — 
(1961) 27 Cut LT 326 Held not good law 
in: view of Supreme Courts decisions. 


Brief Note:-— {A} The Court, after 
Being satisfied that the advocate for the 
plaintiff could not be present in court at 
the time when defence witnesses were 
being examined in chief for reasons be- 
yond his control, can entertain the ap- 
plication of the plaintiff under Section 
151 for recalling the witnesses for the 
purpose of cross-examination there being 
no other provision in the Code to meet 
the situation. The provision under O. 18, 
R. 17 does not enable aq party to claim 
such a privilege. AIR 1961 SC 218. AIR 
1962 SC 527 and AIR 1966 Andh Pra 295 
Rel. on. (Para 4) 
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G. Rath, R. K. Patra and Ay JE 
pathi, for Petitioner; C. V, Murt% 
Opposite Party. vai 

ORDER:— This REER TEA s mys the i a iB 
plaintiffs and is directed against the ardet 05 
dated 27-4-1972 of the Munsif. Spi ie vag = 
nagar passed in T. Si No. 20 of 1969. reS aia 
fusing their prayer for recalling the wita” 
nesses examined in chief on behalf of 
the defendant for the purpose of cross- 
-examination. 

2. The facts leading upto the im- 

pugned order under revision may now 
be briefly.stated. The petitioners filed 
T. S. No. 20/69 against the opposite party 
for eviction. After closure of the evidence 
from their side, the suit was posted to 
10-4-1972 for examination of the defence 
witnesses. That was a morning Court 
day. The defendant began leading evi- 
dence from his side during the first hour 
of that day. He examined 3 D Ws. 
and exhibited 4-documents and closed his 
evidence. Those D. Ws. were examined 
in chief but could not be cross-examined 
as the plaintiffs lawyer was not present 
at that time. As soon as the defence 
evidence closed, the plaintiff No. 1 filed 
a petition at 8.30 A. M. for time. which 
was rejected. Immediately thereafter the 
plaintiffs lawyer appeared in Court and 
moved a petition under Section 151, 
C. P.C. explaining his personal difficulty 
which prevented him from attending the 
Court in time and made a prayer for 
recalling the D. Ws. for cross-examina- 
tion. The trial Court found that there 
were sufficient grounds for the non-ap- 
pearance of the plaintiff's lawyer at the 
time when D, Ws. were examined, but 
he was of opinion that the petition under 
Section 151. C.P.C. was not maintain- 
able and accordingly. dismissed it, In do- 
ing so. he relied upon a decision of this 
Court in (1961) 27 Cut LT 326 in pre- 
ference to the decision of the Andhra 
Pradesh High Court in the case of Sultan 
Saleh Bin Omer v, Vijayachand Sirimal, 
AIR 1966 Andh Pra 295. 


3. The situation which arose in 
the present case, as disclosed by the 
facts recounted above. is one for which 
no specific remedy has been provided in 
the Code of Civil Procedure, The only 
far-reaching remedy which could be con- 
ceived of is to allow the case to be dis- 
posed of against the plaintiffs and then 
to appeal from that decree and get the 
lacuna removed. Such a remedy would 
merely protract litigation and cause 
harassment to the parties concerned. It 
is to meet such’ situations which are 
essentially procedural that Section 151. 
has been enacted recognising the inhe- 
rent power of the court to make neces- 
sary orders for ends of justice. The 
inherent power of the Court recognised 
in Section 151, G P. C. is very wide 
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and is intended to be exercised at any 
stage of the litigation for ends of ‘justice 
or to prevent abuse of process of Court 
subject to the only rider that if there is 
a specific provision in the Code of Civil 
Procedure to meet a particular situation 
it cannot be invoked. In the case of 
Padam Sen v, State of Uttar Pradesh, 
AIR 1961 SC 213. the Supreme Court has 
said that— 

“The inherent powers of the Court 
are in addition to the powers specifically 
conferred on the Court by the Code. 
They are complementary to those powers 
and therefore it must be held that the 
- Court is free to exercise them for the 

purposes mentioned in Section 151 of the 

Code when the exercise of those powers 
is not in any way in conflict with what 
has been expressly provided in the Code 
or against the intentions of the Legis- 
lature, It is also well recognised that 
the inherent power is not to be exercised 
in a manner which will be contrary to 
or different from the procedure express- 
ly provided in the Code.” 


In another case of Manchar Lal 
Chopra v. Rai Bahadur Rao Raja Seth 
Hiralal. AIR 1962 SC 527, the Supreme 
Court in dealing with Section 151, C. P.C. 
has expressed its opinion as follows: 


“Section 151 itself says that nothing 
in the Code shall be deemed to limit or 
otherwise affect the inherent power of 
the Court to make orders necessary for 
the ends of justice, In the case of such 
a clear statement. it is not possible to 
hold that the provisions of the Code con- 
trol the inherent power by limiting it or 
otherwise affecting it. The inherent 
power has not been conferred upon the 
Court, it is a power inherent in the Court 
by virtue of its duty to do justice be- 
tween the parties before it, Further, 
when the Code itself recognizes the exist- 
ence of the inherent power of the Court, 
there is no question of implying any 
powers outside the limits of the Code.” 
Thus the inherent jurisdiction of the 
Court to make orders ex debito justitiae 
is undoubtedly affirmed by Section 151 
of the Code. 


4. There is no other express pro= 
vision in the Code, as already been stated 
above, which is adequate to meet the 
situation which arises in the present case. 
The relevant provision is Order 18, Rule 
17, C. P. C. which gives a discretion to 
i the Court to recall at any stage any wit- 
ness who has been examined and may 
put such questions to him as he thinks 
fit. This provision does not enable a 
party to claim the privilege of recalling 
witnesses examined in chief by his op- 
ponent for the purpose of cross-exami- 
nation. In the circumstances, I am clearly 
of opinion that this is just a case where 
S.151, C.P.C. isfully applicable and the 
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Court. after being satisfied that the Advo~ 
cate for plaintiffs could not be present in 
Court at the time when D. Ws. were be- 
ing.examined in chief for reasons beyond 
his control. should have recalled the wit- 
nesses and allowed him to cross-examine 
them. Thus. in my opinion. the Munsif 
was wrong in rejecting the application 
under Section 151, C.P.C. The case of 
Andhra High Court (AIR 1966 Andh Pra 
295) is just a case in support of this view 
which I am taking. That is a more 
reasonable view than the one expresse 

by a Single Judge of this Court in (1961) 
27 Cut LT 326. Further the view ex~ 
pressed there does not appear to me to 
be in accord with the view of the 
Supreme Court in the two cases referred 
to above regarding the inherent power 
of the Court recognised under Section 
151, C.P.C. It also appears to me to 
be distinguishable on facts. In that case 
the plaintiff's witnesses were examine 


erro h a ve 


and discharged in absence of the defen- æi 


dants and their lawyers, on 14-4-1960 and 
immediately thereafter arguments were 
heard and the case was posted to 1-5- 
1960 for judgment. It is only thereafter 
that a petition under Section 151, C. P. C. 
was filed to reopen the case. In the pre- 
sent case the defence evidence had only 
closed, and the arguments had not yet 
been commenced, There was practically 
no time lag between the closure of de= 
fence evidence and the filing of the peti 
tion from time by plaintiff No. 1 im- 
mediately followed by the petition under 
Section 151, C. P. C. 


5. I would. therefore. 
the order of the Mumsif and direct him 
to recall the D, Ws. and give the plain- 
tiffs ample opportunity for cross-examin~ 


set aside: 


ew 


ing them and thereafter to dispose of 
the suit in accordance with law, l 
6. In the result, therefore. this_d 


revision is allowed with costs which is 
assessed at two gold mohurs. 


Revision allowed, 


AIR 1974 ORISSA 18 (V 61 C 5) 
B. K. PATRA, J. 
Union of India and others, Appel- 


lants v. B. Kameswar Subudhi, Respon- 
dent. 


First Appeal No. 83 of 1966, D/- 
5-4-1973, against order of J. M. Moha~ 


patra, Addl. Sub. J., Berhampur, D/- 
26-2-1966. 

Index Note:— (A) Railways Act 
(1890), Section 77-B (As substituted in 


1961 for old Section 75) and Second Sche- 
dule, Item (1) — Artificial silk is not 
‘silk’ within Item (1) of Second Schedule 


FQ/GQ/C728/73/HGP 
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—- Consequently, Section 77-B is not ap- 
plicable to parcels or packages of artifi- 
cial silk delivered to and carried by Rail- 
ways. AIR 1934 Lah 186 and AIR 1953 
\ Mys 65, Relied on. (Para 7) 


B. K. Pal, Bijoy Pal and A. Mohanty, 
for Appellants; R. N. Sinha, for Respon- 
dent. 

JUDGMENT :— This is an appeal by 
the defendants against a decision of the 
Additional Subordinate Judge, Berham- 
pur decreeing against them the plaintiff- 
respondent’s claim for damages for non- 
delivery of a consignment despatched 
through the appellant’s railway. The 
respondent is a merchant of -Berhampur 
town. His case in short is this: He had 
purchased some art silk clothes worth 
Rs. 3,250.58 p. on 20-11-1960 in the open 
market at Bombay. He also purchased 
cloths worth Rs. 2,049.42 p. from M/s. 
‘Shah Tekchand Pratap Chand, General 
.Merchants, Bombay. The plaintiff de- 
posited the articles purchased by him 
in the open market with the firm of 
Tekchand with instructions to despatch 
- the same along with the clothes pur- 
chased from the firm by Railways. Ac- 
cordingly the entire ‘consignment was 
despatched through the Railway by the 
firm of Tekchand on 5-12-1960 from Wadi 
Bandar to Berhampur Railway Station 
(Ganjam) under Parcel Way Bill No. 
A 256749 dated 5-12-1960. The plaintiff 
paid the price of the clothes purchased 
from the Firm to the State Bank of India 
on 2-1-1961 and released the bill and 
thus became the owner of the consign- 
ment. 
reached Berhampur and was not deliver- 
ed to the plaintiff. He, therefore, sent 
the requisite notices to the defendants 
and filed the suit giving rise to this ap- 
peal claiming Rs. 5,300/~ towards the 
-Value of the goods and Rs. 662-50 p. 
tovrards profits thereon at 12 per cent per 
annum. 


2. The suit was contested by de- 
fendants 2 and 3 only. They contended 
that notices under Section 77 of the 
Indian Railways Act and Sec. 80 of the 


Civil Procedure Code had not been re- > 


ceived by the defendants Railway and 
consequently the suit was not maintain- 
able. They further stated that the loss 
of the suit consignment was due to 
running train theit between Bajwada 
and Rajahmundry over which the defen- 
dants had no control, that the plaintiff 
has no title to the suit goods and that he 
is not entitled to the profits claimed by 
“him. As the defendants had taken all 
care and caution with regard to the dis- 
‘puted consignment, they are not liable 
for the loss and damage to the same. 


3. The plaintiff examined as P. W. 
proved the office copy of the notices sent 


Union of India v. B, K: Subudhi (Patra J :) 


‘ed to the 
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under Section 77 o the Indian Railways 
Act an Section 80 Civil Procedure 
Code n Iso proved he postal receipts 
an postal s-cknowledgments showing 
that these notices had been uly deliver- 
efendants. The Subordinate 
Judge found that the notices were in pro- 
per form and contained all the necessary 
averments. He believed the plaintiff’s 
case that he had purchased art sulk cloth 
worth Rs. 3,250.58 p. from some hawkers 
at Bombay and that the disputed consign- 
ment consisted of these clothes and also 
clothes worth Rs. 2,049.42 p. purchased 
by the plaintiff from the consignor M/s. 
Shah Tekchand Pratap Chand. He, there- 
fore, held that the plaintiff has proved 
his title to the goods covered by the con- 
signment. As admittedly the consign- 
ment had not been delivered to the plain- 
tiff and as according to the learned Judge 
the defendants had failed to prove that 
the loss was due to causes beyond the 
control of the Railways he held that the 
defendants are liable to pay damages to 
the plaintiff for the loss arising due to 
non-delivery of the suit consignment. 


4, In answer to an objection raised 
by the defendants that the plaintiff had 
not declared these goods or insured them 
as required under Section 75 of the 
Indian Railways Act, and consequently is 
not entitled to any relief, the Court held 
that as the consignment consisted of art 
silk clothes and not real silk, Section 75 
is not attracted and that the plaintiff's 


‘claim on that ground cannot be de- 


feated. He rejected the plaintiffs claim 
regarding profits on the ground that 
no’ such contract had been established. 
In the result, he passed a decree 
only for Rs. 5,300/- the cost of the clothes 
contained in the consignment and allow- 
ed pendente lite and future interest there- 
on at six per cent per annum. Aggrieved 
by this decision, the defendants have - 
filed this appeal. 


5. Although the appellants in 
their grounds of appeal have contested 
the correctness of all the findings given 
by the learned Subordinate Judge the 
only grounds pressed before me at 
the time of hearing relate to the 
value of goods said to have been pur- 
chased by the plaintiff in the open mar- 
ket at Bombay and the liability of the 
appellants in relation thereto. The con- 
signment booked under the parcel way 
bill Exhibit 4 had not been delivered to 
the consignee. The Railway administra- 
tion has not put in any evidence dis- 
closing how the consignment was dealt 
with throughout the time it was in its 
possession. The learned Subordinate 
Judge was therefore right in holding that 
defendants are liable to pay to the plain- 
tiff the value of the consignment as 
damages, 
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6. The only question, therefore, is 
what the value of the consignment is. 
According to the plaintiff the consign- 
ment consisted of two parts, namely, the 
articles worth Rs. 2,049.42 p. purchased 
by the plaintiff from the firm of M/s. Shah 
Tekchand Pratap Chand under the In- 
voice Exhibit 3 and goods worth Rupees 
3,250.58 p. purchased by the plaintiff in 
the open market at Bombay which he 
had entrusted to M/s. Shah Tekchand 
firm for being despatched along with the 
articles mentioned in Exhibit 3. P. W. 2 
is a partner in the firm of Tekchand Pra- 
tap Chand. He has proved the invoice 
Exhibit 3 sent by his firm to the plaintiff. 
This invoice gives details of the goods 
purchased by the plaintiff from the firm 
and the value thereof is Rs. 2.049.42 p. 
At the foot of this invoice, there is an 
entry to the effect— 


“We have packed herewith yours 50 
sarees and seven pieces of art silk of 200 
yards which is lying here........... K 


The articles mentioned at the foot-note 
represent the articles which the plaintiff 
had purchased in the open. market and 
left with the plaintiff's firm to be. des- 
patched to the plaintiff along with the arti- 
cles purchased from the firm. Regarding 
the value of the articles purchased in. the 
open market we have the testimony of 
the plaintiff (P. W. 1) that he had pur- 
chased the same for Rs. 3,250.58 p. As 
they were purchased from hawkers there 
was no question of obtaining any vou-~ 
chers from them. But the oral evidence 
given by the plaintiff is corroborated by 
an entry made by his goomasta in his 
Day Book Exhibit 8. On 24-11-1960 when 
the plaintiff left for Bombay he had 
taken with him Rs. 4,500/- from his shop 
which is evidenced by the entry Ext. 7 
in the Day Book. He returned from 
Bombay on 3-12-1960 and on the very 
same day he got noted by his goomasta in 
the Day Book the open market purchase 
made by him at Bombay. Exhibit 8 
shows that he had purchased goods worth 
Rs. 3,250.58 p. jn the open market at 
Bombay and had left the goods in the 
firm of Tekchand Pratap Chand for be- 
ing consigned to the plaintiff. The Day 
Book has been kept in the regular course 
of business and the entry Exhibit 8 lends 
corroboration to the oral evidence given 
by the plaintiff that he had purchased 
goods worth Rs. 3,250.58 p. in the open 
market at Bombay. In the circum- 
stances, the learned Subordinate Judge 
was right in accepting the plaintiff's evi- 
dence on this point. 


T. Section 77-B which corres- 
ponds to Section 75 of the Act as it stood 
before the Act was amended by Act 39 
of 1961 reads— 
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“77-B. (1) Notwithstanding anything 
contained in the provisions of this Chap- 
ter, when any articles mentioned in the 
Second Schedule are contained in any 
parcel or package delivered to a railway 
administration to be carried by railway 
and the value of such articles in the par~ 
cel or package exceeds five hundred 
rupees, the railway administration shall 
not be responsible for the loss, destruc~ 
tion, damage or deterioration of the par~ 
cel or package unless the person send~ 
ins or delivering the parcel or package to 
the administration caused its value and 
contents to be declared in writing or 
declared them in writing at the time of 
the delivery of the parcel or the package 
for carriage by railway, and if so requir- 
ed by the administration, paid or engaged 
to pay in writing a percentage on the 
value so declared by way of compensa-~ 
tion for the increased risk. 

(2) When any parcel or package of 
which the value has been declared under 
sub-section (1) has been lost, destroyed, 
or damaged or has deteriorated the com-= 
pensation recoverable in respect of such 
loss, destruction, damage or deterioration 
shall not exceed the value so declared. 


(3) A railway administration may 
make it a condition of carrying a parcel 
or package declared to contain any arti- 
cle mentioned in the Second Schedule 
that a railway servant authorised in this 
behalf has been satisfied by examination 
or otherwise that the parcel or package 
actually contains the article declared to 
be therein. 


(4) The Central Government may, by 
notification in the Official Gazette, direct 
that any article mentioned in the Second 
Schedule may, without being contained 
in any parcel or package, be delivered to 
a railway administration to be carried by 
railway and upon the issue of such noti- 
fication, the provisions of this section 
shall apply in relation to such article as 
they apply in relation to any article men- 
tioned in the Second Schedule and con~ 
tained in any parcel or package.” 

Item (1) in the second Schedule is— 

“Silks in a manufactured or un= 
manufactured state, and whether wrought 
up or not wrought up with other mate~ 
rials;” 

Exhibit 8 which contains the’ details of 
purchases made by the plaintiff in the 
open market at Bombay shows that all 
the articles purchased were of art silk. 
The foot-note at the bottom of Exhibit 3 
also mentions that the articles left by the 


plaintiff with the Tekchand firm’ were of 


art silk. But Mr. Pal appearing for the 
appellants contends that art silk is silk 
within the meaning of Entry (1) of the 
Second Schedule of the Indian Railways 
Act, 





A 


I am unable to accept this conten~ 
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tion. This specific question came ‘up for 
consideration before a Division Bench of 
the Lahore High Court m BB & C. L 
Rly. Co. v. Mt. Abdul Raqib, AIR 1934 
_Lah 186 and before a Division Bench of 
the Mysore High Court in Chief Secre- 
tary to Government of Mysore v. A. Rama 
Chetty, AIR 1953 Mys 65 and both the 
Courts held that artificial silk is not silk. 
It has not been shown that the view taken 
in these two cases is wrong. 

8. In the result I find no merit in 
this appeal which I hereby dismiss, but, 
in the circumstances, without costs of 
this Court, 

Appeal dismissed, 
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S. ACHARYA, J. 


Kuber Mohapatra and others, Appel~ 
Iants v. Nilakantheswar Deb and others, 
Respondents. 


Second Appeal No. 110 of 1970, D7- 
2-4-1973, from decision of R. C. Jena, 
Sub. J., Nayagarh, D/- 7-1-1970. 


Index Note :— (A) Civil P. C. (1908), 
Section 9 — Suits of a civil nature —~ 
Right to worship deity taken out in a 
procession — Civil Suit for enforcement 
not barred. 


Brief Note :— (A) The right to wor- 
ship and offer Bhog to the deity taken 
out in a procession and other ancillary 
reliefs is of a civil nature and a civil suit 
for its enforcement is maintainable. AIR 
1961 SC 1720, Distinguished. (Para 10) 


G. Rath and R. K. Patra, for Appel~ 
lants; B. K. Pal and A. Mohanty, for 
Respondents. 


JUDGMENT :— The defendants have 
preferred this second appeal against the 
decision of the Subordinate Judge, Naya- 
garh in T. A. No. 38/32 of 1968 reversing 
the decision of the Munsif, Nayagarh 
passed in O. S. No. 35/67. 


2. According to the plaintiffs, 
plaintiff No. 1 is the presiding public 
deity of village Chakradharprasad of 
which both the parties are the residents. 
Plaintiffs 2 to 5 have filed this suit under 
the provisions of Order 1, Rule 8, Civil 
P. C. representing the entire community 
of Jogis residing in Hata Sahi and Man- 
dap Sahi of village Chakradharprasad. 
The defendants have also been sued in 
their representative capacity represent- 
ing the other villagers excepting the Jogi 
community of the village. 


According to the plaintiffs, plaintiff 
No. 1 is a public deity of the village and 
all the villagers including the Jogi com- 
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munity of the village have the right to 
worship the deity and to offer Bhog to 
it. They also have the right to have 
Darshan, worship, and offer Bhog when 
the Chalanti Pratima (moving deity) of 
plaintiff No. 1 is taken out in procession 
every year during the Dola and Jhamu 
Jatra ceremonies through all the streets 
of the village including Hata Sahi and 
Mandap Sahi (hereinafter referred to at 
places as ‘the Sahis’), where plaintiffs 2 
to 5 and the members of their commu~ 
nity reside. This right they have been 
exercising since time immemorial, and 
have acquired a customary right to have 
such Darshan and to offer Bhog to the 
said deity in their Sahis during the afore~ 
Said occasions. The defendants and the 
non-Jogi community of the village look 
down upon the plaintiffs 2 to 5 and others 
of the Jogi community of the village. The 
defendants, being tthe leading members 
of the village, are looking after the 
management of the affairs of the deity, 
and at their instance the other members 
of the non-Jogi community have com- 
bined against the Jogi community of the 
village and they do not allow the Cha~- 
lanti Pratima to be carried through the 
streets of the Sahis on the above-men~ 
tioned festive occasions, depriving there- 
by the Jogi community of the village 
from exercising their customary right to 
have Darshan and to offer Bhog to plain~ 
tiff No. 1 in their own Sahis during the 
Dola and Jhamu Jatra festivals. The 
plaintiffs assert that the defendants and 
the non-Jogi community of-the village 
have no right to obstruct the procession 
of the Chalanti Pratima of the deity to 
proceed through the streets of the afore- 
said Sahis of the village during the Dola 
and Jhamu Jatra festivals. The plain- 
tiffs in effect want to enforce their right 
to get the Chalanti Pratima of the deity 
to their above-mentioned Sahis and there 
to have Darshan and offer Bhog to the 
deity during the above-mentioned fes- 
tivals. They to that effeet pray for a de- 
claration that neither the defendants nor 
any members of the non-Jogi community 
of the village have any right to prevent 
in any manner the Chalanti Pratima ‘of 
plaintiff No. 1 from being carried during 
the Dola and Jhammu Jatra festivals 
through the streets in the aforesaid Hata 
Sahi and Mandap Sahi of the Village 
where plaintiffs 2 to 5 and others of the 
Jogi community reside. 


3. The defendants have filed a 
joint written statement. Therein it is 
inter alia averred that defendant No. 1 is 
the Marfatdar of plaintiff No. 1, and. 
plaintiffs 2 to 5 or anybody of the Jogi 
community have no right to represent 
the said deity or to institute this suit in 
the present form and for the reliefs 
claimed therein. They deny the afore- 
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said right claimed by plaintiffs 2 to 5, on 
their own and on behalf of the Jogi com- 
munity of the village. According to them 
the Chalanti Pratima of the deity is taken 
out in procession only once a year the 
Dola Jatra but that procession never 
moves through the streets in Hata Sahi 
and Mandap Sahi and other places in the 
village where Saharas, Hadis, Kandaras 
and Dhobis reside. It is alleged that 
plaintiffs 2 to 5 and/or the members of 
the Jogi community are not entitled to 
any of the reliefs claimed’ by them 
in this suit. In short, the defendants 
deny all the averments in the plaint and 
pray for dismissal of the suit. 


4. The trial Court inter alia found 
the Jogi community had no customary 
right to have Darshan or to offer 
Bhog to the deity in their own Sahis; 
and that plaintiffs 2 to 5 could not 
represent the deity as defendant No. 1 
was its managing trustee. Mostly on the 
above findings it held that the suit was 
not maintainable and accordingly dis- 
missed the same. 


5. The appellate Court on an in- 
dependent assessment of the evidence on 
record has arrived at the finding that the 
Chalanti Pratima of the deity is taken 


' out in procession on both the Dola and 


Jhamu Jatra festivals through several 
streets of the village including those in 
tbe Hata Sahi and Mandap Sahi where 
the Jogi community reside; and that the 
Jogis, represented by plaintiffs 2 to 5, 
have a customary right to have Darshan 
and to offer Bhcg to the Chalanti Pra- 
tima when the procession moves through 
the streets in their Sahis on these occa- 
sions. It further finds that the plaintiffs’ 
suit is maintainable as the non-Jogi resi- 
dents of the village, represented by the 
defendants, interfere with the aforesaid 
right of the Jogis, represented by plain- 
tiffs 2 to 5, from being carried through 
the Hata Sahi and Mandap Sahi of the 
‘village. In the ultimate analysis the de- 
cision of the trial Court has been set 
aside, and it has been specifically declar- 
ed that the Jogis of the village Chakra- 
dharprasad residing in Hata Sahi and 
Mandap Sahi, who are represented by 
plaintiffs 2 to 5, have the right to get 
Darshan of the Chalanti Pratima of 
plaintiff No. 1 and to offer Bhog 
‘to it in their own Sahis during the 
Dola and Jhamu Jatra festivals when 
the deity is carried in procession through 
the various streets of the village in- 
cluding those in the aforesaid Sahis. It 
has further been declared that the defen- 
dants and the non-Jogi residents of vil- 
lage Chakradharprasad do not have any 
right to prevent the Chalanti Pratima of 
plaintiff No. 1 from being carried through 
the streets in Hata Sahi and Mandap 
Sahi on the above-mentioned occasions, 


Kuber Mohapatra v. Nilakantheswar Deb (Acharya J.) 


A.I. R. 


and/or to obstruct the Jogis from offering 
Bhog to and to have Darshan of the Pra- 
tima on the streets of the aforesaid Sahis 
on those .occasions. 


6. There is no dispute that plain- 
tiff No. 1 is a public deity. The findings 
of fact that the Chalanti Pratima of plain- 
tiff No. 1 is taken out in procession 
through the various streets including the 
streets in Hata Sahi and Mandap Sahi on 
the occasions of Dola and Jhamu Jatra 
festivals every year, and that since a 
long time the Jogis of the village, repre- 
sented by the plaintiffs 2 to 5, as of right 
have Darshan of and offer Bhog to the 
said Chalanti Pratima in the streets of 
the aforesaid two Sahis on the above- 
mentioned occasions, are not challenged 
by Mr. Patra, the learned counsel for the 
appellants. 


The only question which is raised by 
Mr. Patra is that the plaintiffs suit 
raises, according to him, only questions 
of religious rites and ceremonies without 
the question of any office or emoluments 
attached thereto and so the suit is not 
maintainable in view of the decision of 
the Supreme Court reported in AIR 1961 
SC 1720, (Sri Sinha Ramanuja Jeer v. 
Sri Ranga Ramanuja Jeer). 


T. | Mr. Patra is not correct in his 
statement about the nature and scope of 
the suit. In the present suit plaintiffs 2 
to 5, representing the Jogi community of 
the village, in effect want to enforce their 
right to worship the Chalanti Pratima of 
the deity (plaintiff No. 1) in their own 


' Sahis and to offer Bhog to it at those 


places on the occasions of the Dola and 
Jhamu Jatra festivals without in any way 
being prevented and/or obstructed by the 
non-Jogi community of the village re- 
presented by the defendants.. The find- 
ing of fact that the Chalanti Pratima is 
earried through the streets of the village 
including the streets in the Hata Sahi and 
Mandap Sahi on the aforesaid occasions 
since a very long time stands confirmed. 
The reliefs claimed in this suit have to 
be viewed in the context and perspective 
of the above-mentioned findings of fact. 
I do not find anything in the Supreme 
Court decision cited by Mr. Patra which 
affects the maintainability of a suit of 
the above nature. Paragraph 9 of the 
said decision is as follows: 


“At the outset it would be conve- 
nient and necessary to notice briefly the 
law pertaining to the maintainability of 
suits in Civil Courts in respect of honours 
in temples. Section 9 of the Code of Civil 
Procedure describes the nature of suits 
which a Court has jurisdiction to enter- 
tain. It can entertain every suit of a 
civil nature excepting suits of which its 
cognizance is either expressly or implied- 
ly barred. As a corollary to this, ‘it fol- 
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lows that a Court cannot entertain a suit 
which is not of a civil nature. Prima 
facie suits raising questions of religious 
rites and ceremonies only are not main- 
tainable in a Civil Court, for they do not 
deal with legal rights. of parties. But 
the explanation to the section accepting 
the said undoubted position says that a 
suit in which the right to property or to 
an office is contested. is a suit of civil 
nature notwithstanding that such right 
may depend entirely on the decision of a 
question as to religious rites or cere- 
monies. It implies two things, namely, (i) 
a suit for an office is a suit of a civil 
nature; and (ii) it does not cease to be 
one even if the said right depends entire- 
ly upon a decision of a question as to the 
religious rites or ceremonies. It implies 
further that questions as to religious 
rites or ceremonies cannot independent- 
ly of such a right form the subject- 
matter of a civil suit — Honours shown 
or precedence given to religious dignita- 
ries when they attend religious cere- 
monies in a temple cannot be placed on a 
higher footing than the religious rites or 
ceremonies, for they are integral part of 
said rites or ceremonies in the sense that 
the said honours are shown to persons 
partaking in the ceremonies. Prima facie 
honours, such as who is to stand in the 
ghoshti, in what place, who is to get the 
tulasi, etc., in which order, and similar 
others, cannot be considered to be part 
of the remuneration or perquisites at- 
tached to an office, for they are only 
tokens of welcome of an honoured guest 
within the precincts of a temple. One 
would have thought that it would even 
be a sacrilege to claim a right of prece- 
dence in the presence of the Almighty 
God, for all go before him as humble de- 
votees to earn his blessings and not to 
assert their self treatment. But a cen- 
tury of case law in that part of the coun- 
try has recognised certain rights of dif- 
ferent grades of devotees and they and 
their innumerable followers began to 
cherish them or even to fight for them in 
Criminal and Civil Courts. This Court, 
therefore, does not propose to reconsider 
the question of honours on first princi- 
ples but only will resurvey the law on the 
subject with a view to ascertain, and if 
possible to clarify, the legal position.” 


From this paragraph it is evident that 
their Lordships were concerned with a 
case relating to honours shown or prece- 
dence given to religious dignitaries when 
they attend religious ceremonies in a 
particular temple. Their Lordships on a 
survey of quite a large number of deci- 
sions accepted the view that a party 
claiming an honour like first Theertham 
has to prove not only that he is an office 
holder of a temple and that he has been 
receiving the first Theertham in the Gho- 
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shti but also that the receipt of the first 
Theertham has become an integral part 
of the ritual to be performed by him as 
an office holder; for the receipt of the 
first Theertham would be consistent with 
its being shown as a grace from the Lord 
and also as its being a part ‘of the re- 
muneration to the office. After stating 
as above, their Lordships again made a 
review of some more decisions and ulti- 
mately summarised the law on the ques- 


‘tion before them as follows :— 


*(1) A suit for a declaration of reli- 
gious honours and privileges simpliciter 
will not lie in a Civil Court. (2) But a suit 
to establish one’s right to an office in a 
temple, and to honours and privileges at- 
tached to the said office as its remunera- 
tion or perquisites, is maintainable in a 
Civil Court. (8) The essential condition 
for the existence of an office is that the 
holder of the alleged office shall be under 
a legal obligation to discharge the duties 
attached to the said office and for the 
non-observance of which he may be 
visited with penalties.. (4) So judged, 
there cannot be an independent office of 
the theerthakar, for a theerthakar has no 
obligatory duties to perform; nor can 
there be an office of arulipad; the said 
word only connotes that the names of 
the theerthakars are called out by the 
archaka in a certain order. (5) Evén if 
theertham is given or other honours are 
shown in a particular order to a person 
holding an office, it does not necessarily 
follow that the said honours are part of 
the remuneration attached to the office; 
but it is a question of fact to be ascer- 
tained on the evidence whether the said 
honours are attached to office as part of 
its perquisites in the sense that they have 
become an integral part of the ritual to 
be performed by the recipient as the 
office-holder or are only shown to him 
as a mark of respect on the occasion of 
his visit to the temple.” 


Thus it is quite evident from the above 
that the enunciation of the law made in 
the above decision is in the-context and 
perspective of the particular nature of 
the suits and the peculiar reliefs claimed 
therein, which are entirely different from 
the suit and the reliefs claimed in the 
present case. Moreover, there is nothing 
therein which affects the maintainability 
of a suit of this nature. 


8. Exclusion of the jurisdiction 
of Civil Courts is not to be readily in- 
ferred. Section 9, Civil P. C., as it is word- 
ed, calls for a liberal interpretation, and 
conclusion in favour of exclusion of 
jurisdiction of the Civil Courts should 
not be deduced so long as it is not either 
explicitly expressed or clearly implied. 

9. In the case reported in ILR 
(1953) Cut 423 = (AIR 1953 Orissa 151), 
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(Managobinda Panda v. Sachidananda 
Swami) it has been held that a right to 


take part in public worship’ either in a 
temple or of a dəity while it is being 
taken out in procession is a civil right 
cognizable by a Civil Court. 

In the decision reported in 31 Mad LJ 
758 = (AIR 1917 Mad 903), (Thirumalai 
Alwar Aiyangar Swamigal v. Lakshmi 
Sadagopa Aiyangar) it has been held that 
a_right to an act of worship in a parti- 
cular manner and with particular inci- 
dents attached to it is a right of a civil 
nature and the Civil Court must adjudi-~ 


cate upon any incidents connected 
with the exercise of such right. 
Krishnan, J. in his separate judg- 
ment in the said Division Bench decision 
holds that the right to the act of an wor~ 


ship stands on the same footing as the 


right to an office; a person is entitled to 
enforce it by suit in the same way and if 


any honours or perquisites are attached 
thereto it follows that they can also be 
claimed under the same conditions as 
honours, attached to religious offices. 


It has in effect been held in AIR 1952 
SC 245, (Nar Hari Shastri v. Shri Badri- 
nath Temple Committee) that a right to 
enter into a public place of worship for 
the purpose of ‘Darshan’ or worship is a 
right cognizable by the Civil Courts. 


In Nagiah Bathudu v. Muthacharry, 
(1901) 11 Mad LJ 215 it was held by 
Davis, J. that a right to an act of wor- 


ship in a particular manner with parti~ 
cular incidents attached to it was clearly 
a right of a civil nature which could be 
enforced in thé Civil Courts, and that the 


right to worship need not be in a temple 
but may be even in a street. 


10. The right claimed in the pre- 
sent suit is a right to worship and offer 
Bhog to the deity in the streets of the 
aforesaid two Sahis, uninterrupted and 
unobstructed in any manner whatsover 
by the other non-Jogis of the village. 
For the enforcement of their -aforesaid 
right in an effective manner they ask for 
other ancillary reliefs granted in this 
suit. Considering the nature of the suit 
and the reliefs prayed for, or granted 
therein in the light of the above-men- 
tioned decisions I am firmly of the 
opinion that the suit is maintainable in 
the Civil Court. 


Thus I do not find any merit in the 
above-mentioned contention of Mr. Patra. 


11. Mr. Patra has not challenged 
any other aspects of the impugned judg- 
ment, and so the judgment and decree of 
the Court below are confirmed as such, 


i 
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12. The second appeal according- 
ly is dismissed, but in the circumstances 
without costs, 

Appeal dismissed, 
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R. N. MISRA AND B. K. RAY, JJ. 


Hemalata Devi, Appellant v. Sk. Lok- 
man and others, Respondents. 


M. A. No. 184 of 1971, D/- 8-3-1973, 
against order of S. Sarangi, Motor Vehi- 
cles Claims Tribunal (Dist. J.) Balasore, 
D/- 16-9-1971. 

Index Note :— (A) Motor Vehicles 
Act (1939), Section 110-A (3), proviso — 
‘Sufficient cause’, meaning of — Proviso 
should be liberally construed. 


Brief Note:— (A) The proviso to 
Section 110-A (8) should be liberally 
construed so that the legislative intention 
may be given effect to. The strictness 
with which an application under Sec~ 
tion 5 of the Limitation Act is dealt with 
cannot be the standard by which exercise 
of discretion under the proviso to Sec= 
tion 110-A (3) of the Act has to be re- 
gulated. AIR 1971 Cal 229 and 1970 Acc 
CJ 175 (Delhi), Rel. on. (Para 5) 


The discretion given to the Claims 
Tribunal under the proviso is not any 
arbitrary or capricious discretion. It is 
a discretion guided and conditioned by 
Judicial principles. It is not left to the 
whim and fancy of the Claims Tribunal 
to decide whether to entertain the appli- 
cation or not despite the expiration of 
the prescribed period. (Para 5) 


“Sufficient cause” means some cause 
beyond the control of the party and for 
successfully invoking to aid of the Court, 
the claimant must have acted with due 
care and attention. (Para 5) 


Therefore, where it has been estab- 
lished as alleged by the claimant that she 
was suffering from fever and sciatica 
diseases and was unable to move about 
and had been confined to bed for about 
two years, the delay in filing the claim 
application should be condoned. 

(Para 6) 
. Index Note:— (B) Motor Vehicles 
Act (1939), Section 110-A (3) — Condona- 
tion of delay — Delay in presenting 
claim petition condoned before issue of 
notice to respondents — Right of respon- 
dent to reopen the question of limitation. 

Brief Note:— (B) Whether sufficient 
cause had been made out or not is a 
matter in which the respondents are in- 
terested. The plea of delay and that 
sufficient ca cause ] has not been made out for 


DQ/EQ/B903/13/LGC 


1974 


Invoking the exercise of the discretion- 
ary power under the proviso can be 
raised by the respondents and if such a 

. plea is ultimately sustained the claim is 

~ not entertainable. In that view of the 


Hemalata Devi v. Sk. Lokman (R. N. Misra J.) [Prs. 1-3] 


Index Note:— (EF) Motor ei 
Act (1939), Section 110-B — Ay 
compensation — Deceased one of + 
cupant of the vehicle — Vehicle 
under an “act policy” — Liability 






~ ‘years. 


matter the respondents are entitled to- 


challenge any ex parte conclusion of the 
Tribunal in the matter of delay in .mak- 
ing of the claim. (Para 7) 


Index Note:— (C) Motor Vehicles 
‘Act (1939), Section 110-B — Award of 
compensation under — Quantum of com- 
pensation — Factors to be taken into con- 
sideration. 


Brief Note:— (C) In determining the 
question of compensation to be award- 
ed to a claimant the Tribunal has first 
to find out the income of the deceased 
while he was alive and then to find out 
as to what portion out of it the deceased 
used to contribute or spent for the claim- 
_ ant. It is that loss which has to be capi- 

talised by way of compensation to the 
claimant, AIR 1973 Orissa 33, Rel. on. | 
. (Para 8) 


Therefore, where the deceased aged 
about 28 years was earning about Rupees 
180/- per month and there was some evi- 
dence that he was contributing towards 
the maintenance of the claimant (his 
mother aged about 50 years who was re- 
siding at her father’s place having fallen 


out with her husband) but the quantum ` 


Was not indicated; it was held keeping in 
view the income of the deceased,. his own 
requirements in life and the fact that the 
mother was living at her father’s place 
that the deceased might not be contri- 
buting more than Rs. 25/- a month for 
the claimant and assuming that if the 
deceased had lived the claimant would 
have received financial support to the 
extent of Rs. 25/- per month for 10 more 
That loss to the claimant could 
be capitalised to a sum of Rs. 3,000/-. 
= But taking all other eventualities into 
consideration the amount was reduced to 
a net sum of Rs. 2,500/-. (Para 8) 


_ Index Note:— (D) Motor Vehicles 
Act (1939), Section 110-B — Award of 
compensation —— Negligence — Liability 
to pay compensation. 

Brief Note :— (D) Until negligence is 
established the claimant would not be 
entitled to compensation. 


Where the accident of the jeep was 
the outcome of the burst of tube and 
tyre of the. vehicle it must be held that 
the driver of the jeep was driving the 
vehicle rashly and at a great speed and 
accident was the outcome. of rash and 
negligent act because unless the jeep was 
moving at great speed the burst of a rear 
tyre could not bring about the accident. 
Therefore, the claimant is entitled to 

compensation, (Para 9) 
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compensation, on whom lies — (X-Ref 
Section 95). (Pa 
Brief Note:—. (E) Where the 
dent resulting in death of one of the 
occupant of the vehicle in question which 
was insured under an ‘act policy’ was 
due to the negligence of the driver and 
the claimant was found entitled to com- 
pensation, the insurer’s liability being 
confined to the liability raised against the 
owner to third parties the insurer would 
have no liability either under the statute 
or in terms of policy. Under the con- 
tract of policy the liability for the oc=<" 
cupant had not been undertaken by the 
insurer. Hence no one excepting the 
owner would be liable to pay compensa- 
tion. (Para 10) 
A. Mohanty, P. Palit, U. P. Mohanty, 
J. Patnaik and S. Das, for Appellant; P. 
Roy and D. N. Biswal, for Respondents. 


R. N. MISRA, J. :— This is an appeal 
under Section 110-D (1) of the Motor 
Vehicles Act of 1939 (hereinafter referred 
to as the Act) against the award of the 
Motor Vehicles Claims Tribunal, Balasore, 
dismissing the claim. 

2. The appellant happens to be 
the mother of one Subodh Mohapatra 
who was travelling on 15-2-69 in a jeep 
bearing registration No. O. R. C. 7586 
from Balasore to Soro. The claimant al- 
leged that the vehicle was being driven 
rashly and at a considerable speed and 
while it was about 3 miles away from 
Soro at about 4 P.M..one of the rear 
tyres burst. The driver failed to control 
the vehicle and it ultimately went out of 
the road and capsized leading to the in- 
stantaneous death of Subodh. ~ 


The jeep belongs to the respondent 
No. 1. An Oriya film “Kie Kahara” was 
being exhibited at the Balasore ‘Talkies 
during the material period. The Balasore 
Talkies arranged this jeep for the pur- 
pose of doing publicity work. Along with 
the driver and the cleaner the vehicle 
besides the publicity staff the deceased 
proceeded towards Soro on the National 
Highway. It is claimed that the deceased 
was working with the Panchasakha Pic- 
tures, the producers of the film, ona 
monthly salary of Rs. 180/- and he was. 
travelling in the jeep at the material 
point of time for performance of his duty, 
namely, making publicity for the film. On 
these averments the appellant laid claim 
for compensation of Rs. 32,400/- and filed 
the application on 6-2-70. 

3. In the claim petition five per- 
sons were impleaded as the opposite par- 
ties, They are (1) the Balasore Talkies, 
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. was barred by limitation. 
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(2) the owner of the vehicle, (3) the dri- 
ver thereof, (4) the Panchasakha Pictures, 
and (5)'the insurer of the vehicle M/s. 
Hindusthan General Insurance Society 
Ltd. Excepting the driver the other op- 
posite parties entered appearance and con- 
tested the claim. 


Cause of action in this case arose on 
15-2-69. As the law stood then the appli- 
cation for compensation was to be filed 
within 60 days cf the occurrence of the 
accident as per the provisions under Sec- 
tion 110-A (3) of the Act. The applica- 
tion having been filed on 6-2-70 was 
barred by limitation. The appellant ap- 
plied for condonation of the delay. On 
13-2-70, the Tribunal examined her on 


oath and on 17-3-70, on a consideration of . 


the affidavit, the medical certificate and 
the initial statement of the appellant 
found sufficient cause for the delay and 
in exercise of the powers vested under 
the proviso to Section 110-A (3) of the 
Act condoned the limitation and enter- 
tained the claim. After notice was issued, 
the respondents pleaded that the claim 
Accordingly 
along with several issues the question of 
limitation was ra‘sed as issue No. 2. On 
a reconsideration of the matter the Tri- 
bunal (not the one that condoned the limi- 
tation) came to find that sufficient cause 
for the delay had not been established 
and, therefore, the claim was to be thrown 
away on the ground of limitation. It fur- 
ther found that negligence had not been 
established by the claimant; yet if the 
appellant was entitled to compensation a 
sum of Rs. 10,000/- would have been 
adequate for the purpose. It is against 
this award that the appeal has been filed. 


A, Four points arise for determina-~ 
tion in this appeal; | 

(1) Has. sufficient cause been shown 
by the claimant for exercise of discretion 
under the proviso to Section 110-A (3) of 
the Act? 

(2) Whether once discretion has been 
exercised and limitation has been condon- 
ed before issue of notice to the respond- 
ents, they (respondents) are 
re-open the question of limitation 
entering appearance in the case? 


(3) Is the claimant entitled to 
eompensation? 

(4) In case the claimant is entitled to 
compensation, which of the respondents 
is liable for it? i 


5. Point No. 1. There is no dispute 
that the claim application was filed be-~ 
yond the time provided under Section 
110-A (3) of the Act. Until December 
1969 the period vrescribed for presenta- 
tion of a claim application was 60 days 
from the date when the. accident took 
place. Section 110-A (3) of the Act before 
amendment provided— 


after 


any 
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“No application for compensation 
under this section shall be entertained 
unless it is made within sixty days of the 
occurrence of the accident. 


Provided that the Claims ‘Tribunal 
may entertain the application after the 
expiry of the said period of 60 days if it 
is Satisfied that the applicant was pre- 
vented by sufficient cause from making 
the application in time.” 


The discretion given to the Claims 
Tribunal under the proviso is not an 
arbitrary or capricious discretion. It is 
a discretion guided and conditioned by 
judicial principles. It is not left to the 
whim and fancy of the Claims Tribunal 
to decide whether to entertain the appli- 
cation or not despite the expiration of the 
prescribed period. But the Tribunal is 
bound to entertain the application when 
it is made out by the applicant that he 
was prevented by sufficient cause in mak- 
ing the application in time. It is well. 
settled that “sufficient cause” means some 
cause beyond the control of the party and 
for successfully invoking the aid of the 
court, the claimant must have acted with 
due care and attention. There is abundant 
authority that the strictness with which 
an application under Section 5 of the 
Limitation Act is dealt with cannot be 
the standard by which exercise of discre- 
tion. under the proviso to Section 110-A 
(3) of the Act has to be regulated. The 
purpose of-the statute, the circumstances 
in which ordinarily a claim of this type 
is laid and similar factors have been 
taken into account by courts dealing with 
claims and they seem to be consensus in 
the judicial view that the proviso should 
be liberally construed so that the legis- 
lative intention may be given effect to. 


6. In the application which was 
labelled as one under Section 5 of the 
Limitation Act and was duly verified by > 
the appellant she stated, 


“That the applicant is not in good 
terms with her husband since about two 
years and resides at her father’s house. 
That she was looked after even during 
her illness by her elder son Sri Subodh 
Mohapatra who is the deceased in the 
accident. 

That she was’suffering from ‘sciatica’ 
since long and was almost bedridden. 

That the disease became more com= 
plicated and aggravated at the shocking 
news of her son’s sudden death. 

That she became unable to file the 
claim petition under Section 110-A of 
M. V. Act in time. 

That the delay is not wilful.” 

The claimant-appellant in her initial de= 
position had stated, that she was suffer- 
ing from fever and sciatica deseases and 
was unable to move about and she was 
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staying at her father’s house for about 
two years. To meet the issue of limita- 
tion the petitioner examined herself. It 
is true that in her evidence in chief 
A nothing was stated about the illness, but 
in cross-examination it was brought out 
that she was ill for about four months 
prior to the date of occurrence and con- 
tinued to suffer for about 2 years there- 
after. She was suffering from gout and 
sciatica and was under the treatment of 
one Lambodar Kabiraj. P.W. 3 is a son 
of the claimant and the brother of the 
deceased. He also stated that at the time 
of occurrence the claimant was laid up 
with gout and sciatica and was living in 
the house of her father. There is no chal- 
lenge to this statement of P.W. 3 in his 
cross-examination. None of the witnesses 
examined for the respondents has denied 
the allegation of illness of the claimant. 


It is true that the Kabiraj under 
. whose treatment the claimant was has 
not been examined to support the plea of 
illness. Again in order No. 1 there is a 
reference to a medical certificate having 
been filed by the claimant and the learn- 
ed Tribunal relied’ upon such a certifi- 
cate when on 17-3-70 in the absence of 
the respondents it had condoned the delay 
in filing of the claim. The medical certi- 
ficate has not been exhibited in the case 
and we have not been able to trace it 
from the record. The Tribunal has rightly 
pointed out that there is discrepancy in 
the evidence of the claimant regarding 
the period of illness, and if she was really 
continuing ill when the claim was ulti- 
mately filed, it could have been filed 
within time notwithstanding her illness. 
That statement of P.W. 1 upon which the 
Tribunal has commented seems to have 
been a confused one. P.W. 3 has, however, 
categorically supported the plea of ill- 
«_ ness. It is true P.W. 3 would be interest- 
ed in the claim being entertained by ex- 
cusing the delay. But it cannot be lost 
sight of that he would be a competent 
witness, In view of the fact that there has 
been no challenge to his evidence and 
there is no evidence to counteract the 
evidence of the claimant and her wit- 
nesses and keeping in view the benevo- 
lent nature of the statutory provision 
we think the Tribunal was not right in 
taking a different view from what its pre- 
decessor had taken in the matter of con- 
donation of delay. 


A Bench of the Calcutta High Court 
in 1971 Acc CJ 167 = (AIR 1971 Cal 229) 
(Pijush Kanti Ghosh v. Maya Rani Chat- 
terjee) has held, . 


“Provision in sub-section (3) of Sec- 
tion 110-A is not a provision of limitation 
creating or extinguishing rights of par- 
ties. It is only a limit to the powers of 
Tribunal to entertain application for 
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compensation. As such the principles and 
decisions that govern matters under Sec- 
tion 5, Limitation Act do not directly 
apply, though the Tribunal in exercise of 
discretion given by the proviso may and 
should keep in mind those principles, 
particularly in considering the question 
whether the applicant was prevented by 
sufficient cause from making the applica- 
tion in time. It is necessary to remember 
that occurrence of the accident is not 
exactly the cause of action from which 
period of limitation will begin to run, be- 
cause death may result from the accident 
more than 60 days after the day of acci- 
dent have elapsed and where death as so 
resulted by the provisions in Section 
110-A, sub-section (2), clause (b) the legal 
representatives of the deceased have been 
given right to make application for com- 
pensation arising out of the accident. If 
60 days from the date of occurrence of 
the accident is regarded as period of limi- 
tation, commencing to run from that day 
of occurrence of the accident, then right 
given to legal representatives of deceas- 
ed by that clause (b) would be rendered 
nugatory and chimerical, depending only 
on the discretion of the Tribunal under 
Proviso to sub-section (3). Parliament - 
that enacted Section 110-A in its present 
form could not have contemplated to 
create such a chimerical right.” 


The Delhi High Court in 1970 Ace CJ 175 
(Delhi) (Kulbir Chand v. Bahadur Chand) 
has taken the view that the period pres- 
cribed under Section 110-A (3) of the 
Act is one relating to the domain of pro- 
cedure and not one connected with vest- 
ed rights of parties. 


The Tribunal in this case has been 
guided by the strict principles of Section 
5 of the Limitation Act and has lost sight 
of the intention of the statutory provision 
contained in the proviso to Section 110-A 
(3) of the Act. It also lost sight of the 
fact that the appellant had been confined 
to bed for a long period and came to pre- 
sent the petition on 6-2-70. The petition 
in this case was filed through advocate. 
The é¢laimant was not present in court. 
On 9-2-70, the case was adjourned be- 
cause the claimant was not present. It 
was only on 13-2-70 that her statement 


‘was taken. By the time of presentation 


of the petition her condition of health 
seems to have improved and that is how 
on 13-2-70 she was able to come to the 
court. 


Taking all these aspects into consi- 
deration we are of the view that the 
claimant had been able to establish suffi- 
cient cause for the delay in presenting 
the claim. The finding of the Tribunal on 
this count is, therefore, reversed. 


7. Point No. 2. Mr. Palit for the 
appellant contended that once the delay 
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had been condoned and the claim had 
been entertained it was not open to the 
respondents to ask for re-opening of the 
matter relating to delay, and it was not 
open to the Tribunal to review the deci- 
sion on the question of delay at the in- 
stance of the respondents. According to 
Mr. Palit it was not necessary for the 
claimant to file an application to invoke 
the exercise of discretion vested under 
the proviso to Section 110-A (3) of the 
Act. The Tribunal could suo motu exer- 
cise such power. In support of such con- 
tention Mr. Palit relies upon a decision 
of the Patna High Court in 1968 Acc CJ 
165 = (AIR 1968 Pat 367), (Ramashray 
Singh v. Tarabati Kuer). It is not for us 
to examine the correctness of the view 
taken in the Patna High Court in this 
case because the Tribunal did not exercise 
power suo motu. There was an applica- 
tion for condoning the delay and the 
Tribunal after hearing the claimant exer- 


-cised its jurisdiction. 


Mr. Palit does not dispute the fact 
that whether sufacient cause had been 
made out or not is a matter in which the 
respondents are interested. The plea of 
delay and that sufficient cause has not 
been made out for invoking the exercise 
of the discretionary power under the 
proviso could be raised by the respon- 
dents and if such a plea is ultimately sus- 
tained the claim is not entertainable. In 
that view of the matter the respondents 
are entitled to challenge any ex parte 
conclusion of the Tribunal in the matter 
of delay in making of the claim. The 
order dated 17-3-1970 made by the Tri- 
bunal in this case before issue of notice 


_ to the respondents was such an order and 


the respondents were, therefore, entitled 
to re-agitate the question of delay. Our 
view is supported by the plain rule of 
natural justice. A Division Bench of the 
Madhya Pradesh High Court in Bhaskar 
Bhikaji Thakur v. Chhotelal Rai also 
adopted the same view, Dixit, C. J. deli- 
vering the judgment of the Bench stated: 

“Under the provisions of the Motor 


“Vehicles Act, referred to above, and the 


rules made thereunder, it is quite clear 
that it is obligatory on the Claims Tribu- 
nal to decide the question of limitation 
prima facie before notice is issued to the 
other side. The decision of the Privy 
Council in Sunderbai v. Collector of Bel- 
gaum, (AIR 1918 PC 135) relied on by the 
respondent No. 4, which deals with the 
procedure to be followed under Section 5 
of the Limitation Act can be of no assist- 
ance. In Mithoolal v. Jamna Prasad, ILR 
; EF 193 = (AIR 1933 Oudh 523), Raza, 
. held, 


‘What constitutes ‘sufficient cause’ 
cannot be laid down by hard and fast 
rules. It must be determined by a refer- 
ence to all the circumstances of each par- 
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ticular case. A court may give a liberal 
construction to the words ‘sufficient cause’ 
but the interpretation must be in accord- 
ance with judicial principles and with 
due regard to the respondent’s side of the 
question.’ 


It is clear from these observations thaf 
the respondent’s side of the matter is re- 
quired to be considered when the delay 
in filing the application is condoned. This 
postulates the right in the respondent to 
urge his own side when the appropriate 
opportunity is afforded to him. We are, 
therefore, of the opinion that at the ini- 
tial stage when the Claims Tribunal 
entertains the application it has tenta- 
tively to give its decision on the question 
of sufficient cause being shown and at 
that stage the opposite party is not entitl- 
ed to any say in the matter. It must, how= 
ever, be made clear that the tentative 
decision of the Claims Tribunal is not 
final and is open to challenge by the op- 
posite party when it is given notice.” 


8. Point No. 3. The next question 
for consideration is what would be the 
quantum of compensation to which the 
claimant would be entitled. As has been 
indicated by a Division Bench of this 
Court in 1972 Ace CJ 92 = (AIR 1973 
Orissa 33) (The Oriental Fire & General 


Insurance Co. Ltd. v. Kamal Kamini Das),- 


“Despite a self-contained code of pro= 
cedure for adjudication of claims being 
provided, the sections do not deal with 
the substantive law regarding determina- 
tion of liability. They only furnish a new 
mode of enforcing liability. For determi- 
nation of liability one has still to look to 
the substantive law in the law of torts 
and the Fatal Accidents Act, 1855 or at 
any rate to the principles thereof. Section 


'110-B merely says that the Tribunal may 


make an award determining the amount 
of compensation which appears to it to 
be just. The objective factors which 
would constitute the basis of compensa- 
tion appearing as just have not been indi- 
cated in the section. The expression 
‘which appears to it to be just’, however, 
vests a wide discretion in the Tribunal 
in the matter of determination of com- 
pensation. Despite the wide amplitude of 
such power, the determination cannot be 
arbitrary and must be based on certain 
data establishing reasonable nexus be- 
tween the loss incurred and the compensa- 
tion to be awarded.” 


The Tribunal has first to find 
income of the deceased while he was 
alive and then to find out as to what por- 
tion out of it the deceased used to con- 
tribute or spend for the claimant. It is 
that loss which has to be capsized by way 
of compensation to the claimant. In this 
ease there is some evidence that the 
deceased was earning about Rs. 180/~ a 
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month. The evidence seems to be almost 
one-sided. We shall, therefore, accept the 


claimant’s case that Subodh was having a. 


monthly income of Rs. 180/-. The claim- 

ant has asserted that she was being look- 
r ed after by Subodh though the claimant 
was residing at her father’s place having 
fallen out with her husband. There is 
some evidence that Subodh was contribut- 
ing towards the maintenance of the claim- 
ani, but the quantum is not indicated. 
Keeping in view the income of Subodh, 
his own requirements in life and the fact 
that the mother was living at her father’s 
place, we are not in a position to hold 
that Subodh may be contributing more 
than Rs. 25/- a month for the claimant. 
Subodh died at the age of 28. The claim- 
ant has given her age as 50 in her initial 
deposition though later on she changed it 
to 45 at the trial. It would be reasonable 
for us to assume that the claimant would 
live until the age of 60. If Subodh had 
~ jlived the claimant would, therefore, have 
received financial support to the extent 
of Rs. 25/- per month for 10 more years. 
This loss to the claimant can be capitalis- 
ed to a sum of Rs. 3,000/- being Rs. 25X 
12X10. We think it appropriate to reduce 
this amount to a net sum of Rs. 2,500/- 
taking all other eventualities into consi- 
deration. It must be clarified here that 
the claimant has not claimed compensa- 
tion in this case for the benefit of her 
husband and/or her son (P.W. 3). Nor has 
P.W. 3 claimed that he was receiving any 
maintenance or financial assistance from 
the deceased. 

The Tribunal in coming to the con- 
clusion that the claimant would have been 
entitled to compensation of Rs. 10,000/- 
took the entire income of Subodh into 
consideration. That was certainly an erro- 
neous basis. 


9. Law is settled that until neglis-~ 
“lence is established the claimant would 
not be entitled to compensation. The Tri- 
tbunal has come to the conclusion that 
there was no negligence. We are not in 
a position to uphald the conclusion of the 
Tribunal on this point. There is enough 
evidence to support the finding of the Tri- 
bunal that the accidént was the outcome 
-lof the burst of a rear tube and tyre of the 
vehicle. We endorse that finding of the 
Tribunal. Unless the jeep was moving at 
great speed the burst of a rear tyre could 
not bring about the accident. The Motor 
Vehicles Inspector—witness No. 3 for the 
opposite party No. 1—has clearly admit- 
ted that if the jeep was in normal speed 
—that is 50 kilometres per hour—the dri- 
ver could have controlled the vehicle 
without much difficulty provided the 
other conditions of the vehicle were nor- 
mal. He has also said that in case of 
bursting of the rear tyre the dragging of 
the vehicle would be very little. There- 
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fore, if the jeep was moving with a rea~ 
sonable speed there could not have been 
the accident. Ext. A-1 is the report of the 
Motor Vehicles Inspector. Therein the 
cause of the accident is also said to be 
the bursting of the rear tyre and. tube, 
The story of the breaking of the tie-rod 
joint seems to be a subsequent develop- 
ment. In view of this state of the evi- 
dence we hold that the driver of the jeep 
was driving the vehicle rashly and at 
great speed. When the rear tyre and tube 
burst he could not exercise effective con- 
trol and ultimately the vehicle met the 
accident. The accident is the outcome of 
rash and negligent driving. 


10. Point No. 4. In view of what 
we have found above, the proper conclu- 
sion to reach is that the claimant is en- 
titled to compensation of Rs. 2,500/- under 
the provisions of the Act. It has now to 
be determined as to from whom she 
would be entitled to recover this amount. 
The vehicle in question was insured with 
M/s. Hindusthan General Insurance So- 
ciety Ltd., but it was an “act only” policy. 
Therefore, the liability of the insurer is 
confined to the liability raised against the 
owner to third parties. The deceased was 
an occupant of the vehicle and in respect 
of him the insurer would have no liability 
either under the statute or in terms of 
the policy. Under the contract of policy 
the liability for the occupant had not 
been undertaken by the insurer. In fact 
clause No. 3 of thé General Exceptions of 
the policy contains an agreement to the 
contrary. Therefore, no one excepting the 
owner, that is, Sk. Lokman, the respon- 
dent No. 1, would be liable to pay the 
compensation in question. 

11. We accordingly allow the ap- 
peal in part and direct that the appellant 
shall be entitled to compensation of a net 
sum of Rs. 2,500/- from the respondent 
No. 1 which she shall, unless she is paid 
the same within two months from today, 
be entitled to recover in accordance with 
law. We direct the parties to bear their 
own costs. 

B. K. RAY, J.:— I agree. 


Appeal partiy allowed. 





AIR 1974 ORISSA 29 (V 61 C 8) 
S. K. RAY, J. 

Khemchand Sharma, Petitioner v, 
Padmalochan Panda, Opposite Party- 

Civil Revn. No. 349 of 1972, D/- 5-3- 
1973, against order of N. Sengupta, Sub- 
J.. Bargarh, D/- 28-9-1972. 

Index Note:— (A) Civil P. C. (1908), 
S. 144 — Conditional order of restitution 
— Validity. 


CQ/FQ/B394/73/CWM 





30 Ori. [Prs. 1-3] 


Brief Note:—- (A) Where the decree 
of the trial Court is reversed in entirety 
by the first appellate Court, the Court, 
dealing with an application for refund of 
the costs deposited by the judgment-deb- 
tor and withdrawn by the decree-holder, 
in the execution of the trial Court’s de- 
cree. is bound to direct the decree-holder 
to repay the amount. The Court has -no 
jurisdiction to pass a conditional order 
that the judgment-debtor would be en- 
titled to interest on the amount if he 
ultimately succeeds and that if the de- 
cree-holder deposits, the judgment-deb- 
‘tor would be entitled to withdraw the 
amount. Such order cannot be justified on 
the ground that in the opinion of the 
court it is equitable and serves the ulti- 
mate ends of justice. AIR 1966 SC 948, 
Relied on; AIR 1253 SC 136 and AIR 1963 
Mad 45 (FB), Dist. (Para 5) 


"S. C. Ghose, for Petitioner; S. Misra 
(1), R. Behera and S. C. Misra, for Oppo- 
site Party. 


ORDER :-—- The opposite party insti- 
tuted M. S. No. 43 of 1968 for recovery of 
Rs. 20,000/- from the petitioner. The suit 
was decreed and the petitioner preferred 
First Appeal No. 146 of 1970 from that 
decree to this Court. During pendency of 
this First Appeal, the opposite party, de- 
cree-holder filed Ex. Case No. 8 of 1970 
for recovery of the decretal dues and 
costs. The petitioner prayed for stay of 
the execution of the decree in the First 
Appeal, and stay was granted subject to 
the condition that the petitioner deposit- 
ed costs which the decree-holder was at 
liberty to withdraw on furnishing secu- 
rity. Accordingly, the petitioner deposit- 
ed Rs. 2041.55 p. towards costs and the 
decree-holder opposite party withdrew 
the same on furnishing security. The First 
Appeal was, ultimately, allowed and the 
case was remanded to the trial Court for 
fresh disposal according to law. The plain- 
tiff-opposite party. thereupon filed an ap- 
plication for leave to appeal to the Sup- 
Aa Court which was also rejected on 
~9-72, 


2. The petitioner, therefore, filed 
an application for restitution under Sec- 
tion 144, C.P.C. in the aforesaid execution 
case for refund of the costs of Rupees 
2,041.55 p. The Subordinate Judge, Bar- 
garh, who disposed of this application for 
restitution passed the following condi- 
tional order: 


“But all the same it cannot be dis- 
puted that since at present there is no 
decree against the judgment-debtor, in 
my opinion the decree-holder ought not 
to retain the money that he withdrew. 
Since if the decr2e-holder would ulti- 
mately succeed he world be entitled to 
the costs now with him it would be better 


reo 
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- been done under the erroneous 
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in my opinion to pass a conditional order 
as below:— 


The judgment-debtor would be en- 
titled to interest on the amount deposited 
by him and withdrawn by the decree- 
holder at the rate of 6 per cent. per 
annum from 1-9-72 onwards if ultimately 
he (J. Dr.) succeeds in this Court and if 
the decree-holder deposits the amount 
within a week, hence, in which eventuali- 
ty the judgment-debtor would be at 
liberty to withdraw the amount. The de- 
cree-holder shall not be required to pay 
any interest. The petition is disposed of 
as above.” 


It is from this order of the Subordinata 
Judge that the present Civil Revision has 
been preferred. 


3. It is contended that the Sub- 
ordinate Judge had no jurisdiction to pass 
the impugned order since law obliged tha 
decree~holder to restitute. 


Section 144 (1), C.P.C. runs as fol- 
lows :— 


“Where and in so far as a decree or 
an order is varied or reversed, the Court 
of first instance shall, on the application 
of any party entitled to any benefit by 
way of restitution or otherwise, cause 
such restitution to be made as will, so far 
as may be, place the parties in the posi- 
tion which they would have occupied but 
for such decree or order or such part 
thereof as has been varied or reversed, 
and, for this purpose, the Court may make 
anv orders including orders for the refund 
of costs, and for the payment of interest, 
damages, compensation and mesne profits, 
which are properly consequential on such 
variation or reversal.” l 
This section enshrines the principle of 
restitution. The Supreme Court in the 
case of Binayak Swain v. Ramesh Chan- 
dra Panigrahi, (AIR 1966 SC 948) has . 
enunciated the doctrine of restitution em- 
bodied in the extracted provision of law 
as follows:— 


“The principle of the doctrine of 
restitution is that on the reversal of a 
decree, the law imposes an obligation on 
the party to the suit who received the 
benefit of the erroneous decree to make 
restitution to the other party for what 
he has lost. This obligation arises auto- 
matically on the reversal or modification 
of the decree and necessarily carries with 
it the right to restitution of all that has 
decree; 
and the Court in making restitution is 
bound to restore the parties, so far as 
they can be restored, to the same position 
they were in at the time when the Court 
by its erroneous action had displaced 
them from.” 


In the instant case in execution of -the 
decree of the trial Court the petitioner 
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paid Rs. 2,041.55 as costs to the opposite 
party. That decree was reversed in en- 
tirety by the appellate Court which 
means that nothing was payable under 
the trial Court’s decree. Therefore, law 
imposes an obligation on the opposite 
party to make restitution to the petitioner 
of Rs. 2041.55 which the latter had lost 
and this obligation arises automatically 
on the reversal of the erroneous trial 
Court decree. Thus the decision of the 
Supreme Court extracted above accords 
full support to the contention of the peti- 
tioner, 


4, The learned counsel for the 
opposite party, on the other hand, con- 
tends on the authority of AIR 1953 SC 
136 (Lal Bhagwant Singh v. Sri Kishan 
Das) and of AIR 1963 Mad 45 (FB) (Pappu 
Reddiar v. P. S. V. Rama Natha Iyer) that 
the Court acting under Section 144, C.P.C. 
retains jurisdiction to refuse to direct 
restitution and pass some other order 
which appears to him to be equitable and 
just. The conditional order passed in this 
instant case being one which, in the opin- 
ion of the trial court, is equitable and 
serves the ultimate ends of justice, can- 
not be impeached as without jurisdiction. 


It will be noticed: that Lal Bhagwant 
Singh’s case, AIR 1953 SC 136 was noticed 
in the subsequent Supreme Court case 
{AIR 1966 SC 948) and explained. It was 
said that in the facts of that earlier Sup- 
reme Court case the position of the par- 
ties as it stood under the compromise de~ 
cree did not substantially alter by reason 
of Privy Council setting aside the com- 
promise decree and restoring the decree 
passed by the Civil Judge. In the view of 
that distinguishing feature the earlier 
Supreme Court case would afford no as- 
sistance to the opposite party. 


The question which arose in Pappu 
Reddiar’s case, AIR 1963 Mad 45 (FB) 
related to awarding of interest while di- 
recting restitution. In that case, the plain- 
tiff obtained a money decree against the 
defendant and put it into execution. The 
defendant went up in appeal to the Mad- 
ras High Court and obtained a stay order. 
The stay of execution of the trial Court’s 
decree was granted subject to the condi- 
tion that the appellant deposited ‘the 
entire amount of costs within a specified 
time and the decree-holder was given 
liberty to withdraw the same only on 
furnishing security. The plaintiff-decree~ 
holder, however, did not withdraw the 
cost and it continued to remain. in court. 
Ultimately the appeal of the defendant in 
High Court was allowed in part as a re~- 


sult of which the defendant was found 


only liable in a sum of Rs. 562/~ and the 
costs payable was proportionately reduc- 
ed to Rs. 108-9-5. In such circumstances, 
the question mooted was whether the de- 
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fendant was entitled to interest on the 
sum of money which he had deposited in 
court to answer a decree which the de- 
cree-holder was unable or unwilling to 
withdraw on account of a restriction plac- 
ed on the unconditional withdrawal of 
the same as a valid claim in restitution. 
In the context of the peculiar facts of this 
case it was said that the granting of resti- 
tution under Section 144, C.P.C. should 
be consistent with justice to both the 
parties. This case is patently inapplicable 
and clearly distinguishable and, as such, 
affords no assistance to the opposite party. 


5. For the aforesaid reason, I am 
of opinion that the Subordinate Judge 
has wrongly passed a “conditional order, 
which he had no jurisdiction to pass 


‘under Section 144, C.P.C. That order is 


accordingly set aside. He is directed to 
take further steps to compel re-~payment 
of the costs which had been withdrawn 
by him. 

6. In the result, therefore, the 
Civil Revision is accordingly allowed. 
Costs assessed at one gold mohur. 


Revision allowed. 


AIR 1974 ORISSA 31 (V 61 C 9) 
R. N. MISRA AND B. K. RAY, JJ. 


Chaitram, Petitioner v. Superinten- 
dent of Excise, Puri and others, Opposite 
Parties. 


O. J. C. No. 91 of 1973, D/- 6-2-1973. 


Index Note:— (A) Bibar and Orissa 
Excise Act (2 of 1915), Section 42 (1) (b)— 
Board’s Rules, 1965, R., 118 — Licensee 
paying consideration money by cheque 
on last date stipulated —- Cheque accept- - 
ed by State Bank as agent of State Govt. 
and amount realised on later date — Ten- 
der of money by cheque not warranted 
by rules or terms. of agreement — Held 
payment in such circumstances was in- 
valid. AIR 1954 SC 429, Distinguished. 

(Para 3) 


Index Note:— (B) Bihar and Orissa 
Excise Act (2 of 1915), S. 42 (1) — Power 
of cancellation of exclusive privilege — 
Power can be exercised only by State 
Government and not by the Collector act- 
ing under S. 22 (2) of the Act. 

(Para 4) 


R. Mohanty, P. K. Sengupta, B. C. 
Das, S. Biswal and N. Patra, for Petis 
tioner; Addi. Govt. Advocate, for Oppo- 
site Parties. 


ORDER :-—~ The petitioner was grant- 
ed exclusive privilege in respect of four 
outstill liquor shops at Jatni, Naharpara, 
Daspalla and Chandka all located in. the 


CQ/FQ/B366/73/GKO 


Dad 


32 Ori. [Prs, 1-3] 


district of Puri under Section 22 of the 
Bihar and Orissa Excise Act for the year 
1972-73 on a mcnthly consideration of 
Rs. 50,500/- by the State Government. 
Licenses were issued - as required under 
Section 22 (2) of the Act to the petitioner. 
The petitioner had, as required under the 
rules; deposited a sum of Res. 1,01,000/~ 
being the sum equal to two month’s con- 
sideration money and had undertaken to 
pay every month’s consideration money 
on the first day of the subsequent month. 
He filed O. J. C. No. 633 of 1972 in this 
court chalienging the vires of some of the 
provisions of the Act and the Rules made 
thereunder, and applied for interim 


orders. On 24-8-72, this Bench gave the 


following directions:— 

“Issue notice of admission and hear- 
ing. There shall be stay of realisation of 
the amount on the following conditions:— 


The petitioner shall be called upon to 
pay out of the entire dues payable upto 
March, 1973 dues of the three months. 
The first instalment would be payable by 
the end of September, 1972 and the second 
by the end of November, 1972 and the 
third by the end of January, 1973. It is 
stated that two month’s licence fee is al- 
ready in deposit. That would be held by 
Government under the arrangement al- 
ready entered into. Expedite hearing of 
this case. Failure to pay any of the instal- 
ments as directed would entail withdra~ 
wal of the orders of stay without further 
reference to the Bench.” 


The petitioner paid the instalment 
due by 30-9-72 in time. On 30-11-72, he 
got a chalan for Rs. 50,500/- passed by 
the Sub-Inspector of Excise, Jatni and 
along with a cheque for the said amount 
drawn on the Union Bank of India, Cut- 
tack, made over the treasury, chalan to 
the State Bank of India at Khurda for 


„crediting to the Government account. On 


1-12-72, he intimated the Superintendent 
of Excise at Puri of the action taken by 
him on the previous day said to be in 
compliance with the directions of this 
Court. On 15-12-72, the Additional Dis- 
trict Magistrate, Furi wrote the following 
letter to the petitioner, 


“It is learnt from your letter under 
reference that you submitted a cheque 
bearing No. CT 104031 dated 30-11-72 at 
the State Bank of India, Khurda on 1-12 
72 towards payment of the second instal< 
eae payable by the end of November, 


- 


Therefore, it is evident that you have 


not paid the consideration money in time 
as provided under Rule 118 of the Boarď’s 
Rules, 1965 and further disobeyed the di~- 
rection of the Hon'ble High Court of 
Orissa given on 24-8-72 in O. J. C. No, 
633 of 1972, ~ 
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Failure of payment of this instalment 
payable by the end of November, 1972 
as directed thus amounts to withdrawal 
of the orders of stay without further re- 
ference to the Bench, 


Please, therefore, take notice as to 
why the grants of the above four shops 
should not be cancelled as provided under 
rs 42 (1) (b) of the Orissa Excise 

ct. 


x x x x paid 


The petitioner on 23-12-72 wrote back to 
the Additional District Magistrate saying 
that he had actually made over the che~ — 
que along with the requisite chalan on 
30-11-72 and not on 1-12-72 as indicated 
in the notice to show cause. The peti- 
tioner contended that he had complied 
with the directions.of this Court. On 
1-1-73, the Superintendent of Excise, Puri 
informed the petitioner that the Collec- 
tor of Puri had cancelled the _ outstill 
liquor licenses held by the petitioner for 
the year 1972-73 for non-payment of 
monthly consideration money. For the re~ 
maining period of the year the outstill 
shops in question were directed to be put 
up for auction on 27-1-73. The petitioner 
thereupon filed this writ application. On 
25-1-73, we directed issue of notice of ad- 
mission and hearing and called upon the 
Collector not to re-settle the shops in 
the meantime. i 


2. In the counter-affidavit of the 
Deputy Commissioner of Excise it has 
been contended that there was no compli- 
ance with the direction dated 24-8-72. 
The Government account is said to have 
been credited only on 19-12-72 when the 
cheque given by the petitioner was en- 
cashed. According to the opposite parties, 
therefore. for non-compliance with the ` 
conditions indicated in the order of 24-8- 
72 there has been an automatic vacation 
of the stay. Consequently the cancella- 
tion is justified and the petitioner is not 


entitled to any relief, 


3. During the hearing of the peti« 
tion, Mr. Mohanty relying on the decision 
of the Supreme Court in 25 ITR 529 = 
(AIR 1954 SC 429) (Commr. of Income- 
tax v. Ogale Glass Works Ltd.) submitted 
that when the cheque was not dishonour- 
ed on presentation it must be taken to 
have been a payment on the date when 
the cheque was accepted by the State 
Bank. The State Bank was the agent of 
the State Government and when the 
cheque was accepted on the last day indi- 
cated in this Courts order, there must be 
taken to be a full compliance with the 
direction because notwithstanding the 
actual date of encashment which is a sub- 
sequent event, payment must be taken to 
relate back to the date of receipt of the 
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cheque. The learned Additional Govern- 
ment advocate appearing for the oppo- 
site parties disputes this contention. Ac- 
p cording to him, the petitioner has not been 

able to show that payment by cheque 
was acceptable either under the rules or 
in terms of this Court’s order. In 25 ITR 
529 = (AIR 1954 SC 429) referred to 
above admittedly payment by cheque was 
in terms of the agreement. The rules in 
question which can be taken to represent 
the usual practice of the department do 
not contemplate payment by cheques, nor 
did our-order direct payment by such 
method. We accept the learned Addi- 
tional Government Advocate’s contention 
that tender of the cheque to the State 
Bank of India on the last date fixed for 
compliance, particularly when indisput- 
ably the payment was actually received 
on 19-12-72 would not amount to compli- 
ance with our order. 


4, The next contention of Mr. 
Mohanty is that the cancellation by the 
Collector is an act without jurisdiction. 
Admittedly the exclusive privilege grant- 
ed to the petitioner is in terms of Section 
22 (1) of the Act. Sub-section (2) of Sec- 
tion 22 provides that no grantee of any 
exclusive privilege would exercise the 
same unless or until he has received a 
licence in that behalf from the Collector. 
Section 42 vests power of cancellation. 
Under sub-section (1) thereof, 


“Subject to such restrictions as the 
State Government may prescribe, the au~ 
thority who granted exclusive privilege, 
licence, permit or pass under this Act 
may cancel or suspend it— 


4 x x 


__ (e) in the event of any breach by the 
holder thereof or by any of his servants, 
or by any one acting on his behalf with 
shis express or implied permission, of any 
of the terms or condition thereof, or 
x x x” 


Mr. Mohanty contends that the State 
Government having granted the exclusive 
privilege the authority competent to can~ 
cel the privilege would be the State Gov- 
ernment and not the Collector. In this 
case it appears from the documents ap- 
pended to the counter-affidavit that on 
10-1-73 the Commissioner of Excise 
brought the fact of the Collector's can- 
cellation of the petitioner’s exclusive pri~ 
vilege to the notice of the State Govern~ 
. ment and the State Government in their 
letter of 20-1-73 approved the action of 
the Collector. It is the contention of Mr. 
Mohanty that “exclusive privilege” and 
“licence” ‘are two different things. The 
frant is of the exclusive privilege and the 
licence is a document in evidence of such 
grant. If the State Government has grant- 
ed the exclusive privilege the petitioner 
is entitled to a licence and the Collector 
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would not be justified in withholding it. 
In case there has not been a grant under 
Section 22 (1) of the Act it shall never 
be possible for the Collector to grant a 
licence under sub-section (2) thereof. In 
view of the language in sub-section (1) 
of Section 42 of the Act the State Gov- 
ernment would be the only appropriate 
authority to cancel the grant of exclu- 
Sive privilege and that power cannot be 
exercised by reading the provisions of 
Section 22 (2) of the Act into Section 42 
(1) of the Act. We accept Mr. Mohanty’s 
contention that the Collector of Puri had 
no jurisdiction to cancel the exclusive pri- 
vilege granted to the petitioner. The ex- 
ercise of such power by the Collector of 
Puri is, therefore, without jurisdiction. 
This fact seems to have been realised 
later on by the authorities and according- 
ly the ex post-facto approval was obtain- 
ed from the Government as indicated 
above. That, however, would not cover 
up the defect which is an act vitiated by 
want of jurisdiction. It is quite possible 
that left to themselves Government may 
not have at all rescinded the grant. 


; 5. The cancellation being without 
jurisdiction the petitioner would be en- 
titled to restoration of the status quo be- 
fore 1-1-73. This would, however, be on 
the express stipulation that the petitioner 
shall pay the dues for the months of 
February and March, 1973 which are the 
remaining two months under the settle- 
ment made with him for the year 1972-73. 


6. Under our earlier order one in- 
stalment was due by the end of January, 
1973. As indicated above, two months’ 
further dues would be there, namely, for 
the months of February and March, 1973. 
On our finding that the Collector had 
without jurisdiction cancelled the settle- 
ment for the month of January it would 
follow that nothing is payable for the 
month of January as admittedly the peti- 
tioner had not run the business. 


7. Admittedly there has been a- 
default in compliance of our order inas- 
much as the petitioner defaulted to pay 
the second instalment on or before 30-1i= 
72. But by now the said amount has been 
paid. The cancellation has been found to 
be without jurisdiction. We shall, there- 
fore, now direct that if the petitioner has 
complied with the direction for payment 
of the third instalment by 31-1-73 and 
pays the instalment due for the month of 
February, 1973 on or before 10-2-73 he 
shall be entitled to run his business, under 
the exclusive privilege granted by Gov- 
ernment. He shall also be liable to pay 
for the month of March in terms of the 
rules. In the event of failure to make the 
payment as directed by 10-2-73 for the 
month of February and produce evidence 
regarding compliance in the matter of 
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payment of the third instalment as di- 
rected by order dated 24-8-72, the Col- 
lector shall be free to re-settle the shop. 
If, however, there is payment made as 
directed it shall be open to the petitioner 
to run his business as before and the 
Collector shall be obliged to grant the 
necessary licence which he had unautho- 
risedly revoked. The petition succeeds. 
Both parties are directed to bear their 
own costs. 


B. K. RAY, J.:— I agree. 
Petition allowed. 
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Natabar Sahu and others, Appellants 
v. Gobinda Mohapatra and others, Res- 
pondents, 


Second Appeal No. 307 of 1968. D/~ 
27-10-1972. against order of K. M. Misra 
Sub. J. Aska, D/- 22-7-1968, 


Index Note:-— (A) Civil P. C. Sec- 
tion 153 — Application to amend cause 
title of first appeal memo, if maintainable 
at judgment stage of second appeal. 


Brief Note:— (A) An application 
under Section 153 to amend cause title of 
the memo of first appeal as filed by the 
plaintiffs (including a deceased one) is not 
maintainable at a stage when the second 
appeal as filed by the defendants is closed 
for judgment. Facts that the legal repre- 
sentatives of the deceased plaintiff were 
brought on record in time during pendency 
of the suit and the decree dismissing the 
plaintiffs suit for title and possession 
wrongly showed the name of the deceased 
plaintiff are immaterial when the same 
counsel who represented the plaintiffs in 
the suit filed improperly the first appeal. 
AIR 1925 Mad 1210, Dissented from. Case 


law discussed. (Para 3) 
H. G. Panda. for Appellants: N. V. 
Ramdas and P. G. Ramdas. for Respon- 


dents 


JUDGMENT:— This is a defendant’s 
appeal against the reversing decree of zhe 
learned Subordinate Judge. Aska in a 
suit for title, possession and permanent 
injunction. 


2. It is not necessary to give che 
details of the litigation because the pre- 
liminary objection raised in the seccnd 
appeal has to succeed on the following 
facts and ground, Three plaintiffs laid 
claim to joint title and possession and in- 
stituted the suit on 29-4-1965. Within a 
month of the filing of the suit Gananati. 
the original plaintiff No. 2. died. A peti- 
tion for substitution of the legal repe- 
sentatives in his place having been mede 
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to the trial court it was allowed on 19-7- 
1965. The decree which was eventually 
passed, however, did not giye effect to 
the order of substitution and showed the 
name of the deceased Ganapati as the 
plaintiff No, 2. The suit was dismissed by. 
the trial Court, 


The same lawyer who-had_ entered 
appearance for the original plaintiffs as 
also for the substituted legal representa- 
tives of the plaintiff No. 2 filed the ap- 
peal before the lower appellate court. He 
did not file a fresh vakalatnama. Instead 
he reported to the court by a memorandum 
accompanying the memorandum of appeal 
that he-was appearing in the original suit 
for the plaintiffs, The title appeal was 
allowed ultimately giving rise to the 
second appeal in this Court at the inst- 
ance of the defendants. In this Court 
sometime in 1969 the appellants raised a 
new contention with leave of the court 
that the title appeal was not maintainable 
On account of the fact that proper parties 
had’ not appealed and the decree of the 
trial court became final. It was therefore, 
not open to the lower appellate court to, 
siete with the decree of the trial 
cour 


In spite of the fact that in 1969 sucha 
petition was filed and additional grounds 
were asked to be taken, the respondents 
did not challenge the position until now. 
In fact the record of the trial court is so 
clear about the matter that the stand, 
taken by the appellants does not admit of 
any dispute. When this appeal came up 
for hearing yesterday Mr. Panda raised 
this preliminary objection, I was about to 
dispose of the appeal when Mr. Ramdas 
asked for deferring the matter till today. 
An application has now been filed pur- 
porting to be one under Section 153 C.P. 
C. and I am asked to direct amendment of 
the cause title of the memorandum of 
appeal of the lower appellate court. Re~ 
liance is placed upon five decisions in 
support of this application. 


Mr. Ramdas relies upon the observa= 
tions of the Supreme Court in AIR 1969 
SC 1267 (Manohar Lal v. N. B. M. Supply 
Gurgaon) where the description of the 
plaintiff by a firm name was permitted 
to be altered and it was stated that rules 
of procedure are intended to be a hand- 
maid to the administration of justice and 
a party cannot be refused iust relief mere- 
ly because of some mistake. negligence. 
inadvertence or even infraction of the 
rules of procedure. The court always gives 
leave to amend the pleading of a partv. 
unless it is satisfied that the party apply- 
ing was acting mala fide, or that by his 
blunder. he had caused iniury to his opa 
ponent which mav not be compensated 
for by an order of costs, 
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The next case relied upon by Mr. 
Ramdas is AIR 1958 Madh Pra 307 
(Dwarka Prasad v. Saiurabai). A Division 
Bench of the Madhya Pradesh High Court 
Was considering an application for leave 
to appeal to the Supreme Court. It trans- 
pired that death had occurred during the 
pendency of the appeal before the High 
Court and substitution had also been made 
bui the appellate decree erroneously 
shcwed the names of the dead parties. 
During the pendency of the application 
before the High Court for grant of leave 
the application was made and it was 
granted, 


The third decision is one of this Court 
rerorted in AIR 1952 Orissa 168 (Mohan 
Presad y. Ganesh Prasad). The facts show 
thet the certified copy of the judgment 
and decree against which the appeal had 
been filed did not contain the names of 
Some of the parties. Consequently their 
-names were not added in the memoran-~ 
dum of appeal. Subsequently the fact 
came to the knowledge of the counsel for 
the appellant and an application was made 
for adding them as parties and an appli- 
cation under Section 5 of the Limitation 
Ac- was made. The circumstances in which 
the names were not added when the mem- 
orendum of appeal was filed were found 
to be constituting sufficient cause for en~ 
tertaining the application under.section 5 
of the Limitation Act. 


The next case cited is that of the 
Pacna High Court reported in AIR 1967 
Pa- 360 (FB) (Abdul Gaffar v. Gavas 
Sirgh). In a suit under Order 1. Rule 8, 
C. P. C. the name of one of the parties 
was not in the memorandum of appeal. 
Its effect was considered bv the Full 
Bench, Ordinarily in the absence of a 
finding that omission of one or two per~ 
_Sors in whose favour leave is granted to 
represent a larger body under Order 1, 
Rule 8 G P. C. has led to prejudice. the 
omission as such would not be material. 
Tharefore, there would be no force avail- 
able for the present contention from the 
Full Bench decision, 

One more case reported in AIR 1925 
Med 1210 (Gopalakrishnavya v.  Laksh- 
mena Rao) was also cited in support of 
the verv contention. As the facts of this 
case show an application under Section 
153 C. P. C. was permitted to be enter- 
tained to amend the cause title and bring 
in the legal representatives of a party 
who had been substituted earlier. This an- 
pears to have been done in the court of 
appeal from the judgment where the de- 
fect had been noticed. The facts are not 
available from the reported decision and 
as such I am not in a position to anpreci~ 
ate the dictum laid down there. 


3. In the present case some featu-~ 
res which are tell-tale must now be notic~ 
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ed, The same counsel who was appear- 
ing for the original plaintiffs entered ap- 
pearance on behalf of the legal represen- 
tatives. The title appeal was filed by him. 
As such it must be assumed that he had 
full knowledge of the fact that there had 
been death of one of the plaintiffs and 
he was appearing for the legal represen- 
tatives already in the suit. Ordinarily 
when an appeal is filed counsel tries to 
find out who are the proper parties to be 
added to the appeal either as appellants 
or as respondents. The counsel who filed 
the title appeal in this case was not re- 
quired to file a fresh vakalatnama as. he 
took advantage of a rule for practice ob- 
taining in the subordinate courts of re- 
porting that he had power for the parties 
in the litigation from out of which the 
appeal was taken. Merely because he was 
having that advantage the normal duty 
cast upon counsel filing an appeal could 
not be forsaken, He was duty bound to 
apply his mind at that stage to see ihat 
proper parties were impleaded. 


The title appeal was heard on merits 
and ultimately the trial court’s decree was 
reversed. During the entire period the 
title appeal was pending no action was 
taken for bringing the proper parties on 
record. At-this belated stage on the basis 
of the decisions noted above I am not in 
a position to accept the contention of Mr 
Ramdas. As has been indicated in the 
Supreme Court decision the principle that 
procedure is only a handmaid of iustice 
and it cannot stand in the wav of dis- 
pensation of justice has its own limitation. 
Costs may be a panacea, but not in all 
circumstances. A situation has arisen as 
a consequence of the negligence of the 
plaintiffs-respondents ` who were appel- 
lants in the lower appellate court which 
cannot now be altered: onlv on terms of 
costs. I would accordingly uphold the pre- 
liminary objection and hold that the title 
appeal out of which the present second 
appeal arises had not- been duly constitut- 
ed and as such was not maintainable. 


The lower appellate court had no 
jurisdiction to interfere with the decree of 
the trial court. The second appeal con- 
sequently has to be allowed and the de- 
cree of the lower appellate court must be 
set aside and that of the trial court which 
had become final must be restored. In the 
peculiar circumstances of the case ends of 
justice would be properly served if par- 
ties are directed to bear their own costs 
throughout, 


4, Leave prayed for is refused. 
Appeal allowed. 
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G. K. MISRA, C. J. 


Gobinda Sahoo Petitioner v. Ram 
Chandra Nanda and another. Opposite 
Parties. 


Civil Revyn. No. 66 of 1973, D/- 31-7- 
1973, from order of J. K. Mohapatra. Mun= 
sif, 2nd Court Cuttack D/- 11-11-1972. 


Index Note:— (A) Civil P. C. (1908), 
Order 6. Rule 17 — Amendment taking 
away effect of an admission = If can be 
allowed. 


Brief Note:-— (A) Where an admis- 
Sion appears to have been made bv inad- 
vertence or erroneously in ignorance of 
law due to the fault of the advocate, an 
amendment may be allowed even if the 
effect of an admission may be taken away. 

(Para 4) 


In a suit for redemption. the admis~ 
sion made by the defendant-mortgagee in 
his written statement that he was not in 
‘possession was due to a misconception of 
the lawyer in drafting the written state- 
ment because actually possession was given 
in part performance of the agreement for 
Sale executed by the mortgagor in favour 
of the mortgagee and the suit based on 
sale could be resisted under Section 53-A 
of the T. P. Act. The amendment to the 
effect that the defendant was in posses- 
sion after the contract for sale is there- 
fore, permissible to settle the real con 
troversy. AIR 1966 Orissa 6 Relied on. 

(Paras 2. 3) 


K. M. Swain. for Petitioner: S. S. 
Basu and J. K. Mitra. for O~vosite Parties, 


ORDER:— Plaintiffs (Opn Party 
No. 1’s) suit is for redemption. It was 
filed on 31st of August, 1970. Plaintiff's 
case is that defendant No. 2 (Opp. party 
No. 2) executed a registered possessory 
mortgage bond in favour of defendant 
No. 1 (Petitioner) in respect of the dis- 
puted property for a consideration of 
Rs. 280/- on 13-5-1965 and handed over 
possession of the same to defendant No. 1. 


The first defendant filed a written 
statement alleging in paragraph 4 that 
the disputed property was never deliver- 
ed by defendant No. 2 to defendant No. 1 on 
the date of the mortgage and that defen- 
dant No. 2 is in nossession even till now. 
His further case was that defendant No. 2 
entered into an agreement for sale with 
him and took advance of Rs. 780/- in two 
instalments, On 12-10-1972 two petitions 
were filed by the first defendant for 
amendment of the written statement. He 
alleged that there was an agreement for 
sale executed by defendant No. 2 in fa- 
vour of defendant No. 1 on 20th of May, 


1966. No possession was given to the first 
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defendant by the second defendant under 
the mortgage deed ‘though it was a possess 
sory mortgage. Possession was given bv 
defendant No 2 to defendant No: 1 in part 
performance of the agreement dated 20-5- 
1966 and by oversight it was mentioned 
that the first defendant was not in pos- 
session and defendant No. 2 was continu- 
ing in possession even till now. In the 
amendment it was also stated that Rs. 
300/- was paid on 20-5-1966 by receipt and 
a further sum of Rs. 450/. on 15-4-1967. 
On the basis of this averment in the 
amendment petitions. the first defendant 
made a prayer that the last line of para~ 
graph 4 of the written statement may be 
deleted and the following line may be sub+ 
stituted in its place:-— 


“As a matter of fact the defendant 
No. 2 was in possession of the mortgaged 
property till he contracted to sel] the same 
to this defendant No. 1 i, a till 20-5-66.” 

After Paragraph 7 of the written 
statement the following new paragraph 8 
was praved to be added: 

“8. That this defendant in pursuance 
of the contract made by defendant No. 2 
on 20-5-1966 for sale of the suit land for 
Rs 1,680/- having paid Rs. 780/- and hav~ 
ing come into possession of the suit land 
from that date to the knowledge of the 
plaintiff and this defendant No. 1 being 
always willing to perform his part of the 
contract, the plaintiff is bound by the same 
and he cannot evict this defendant on the 
strength of his subsequent alleged pur- 
chase of the suit land from the defendan 
No. 2 as the plaintiff is aware of the 
aforesaid previous contract with this des 
fendant. from the very beginning.” 


The learned Munsif rejected this 
amendment saving that it will change the 
nature of the suit, He perhaps meant that 


the amendment will change the nature of Pi 


the defence, 


2. Having heard the Jearned ad- 
vocates carefully, I am of opinion that this 
amendment should be allowed. Doubtless 
if the amendment is allowed the effect 
of the admission of the first defendant in 
paragraph 4 of the written statement that 
he did not get possession of the disputed 
property and the second defendant was 
still in possession will be whittled down. 
One of the paramount considerations in 
allowing or rejecting an amendment is 
whether the opposite party would suffer 
on account of an admission being amends 
ed. In many cases such amendments are 
not allowed. But no general principle can 


be laid down that every admission already » 


made cannot be permitted to be amended. 
Such a wide proposition will lead to clear 
injustice. Much will depend on the facts 
and circumstances of each case. 

3. In this case the admission ap- 
pears to be a misconception of the lawver 
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in drafting the written statement. The 
first defendant can resist the suit of the 
plaintiff based on sale by the doctrine of 


part performance under Section 53-A of 


r 


the Transfer of Property Act. On the ori- 
ginal written statement as drafted. the first 
defendant’s case is bound to fail even if 
the entire case in the written statement 
is proved during trial as it is not based 
on the doctrine of part nerformance. The 
real controversy between the parties is 
whether the sale by defendant No. 2 in 
favour of the plaintiff would prevail or 
despite the sale the first defendant can 
resist possession on the strength of an 
earlier agreement for sale in part per- 
formance of which possession had been 
delivered. The Advocate for defendant 
No. 1 did not appreciate the real issue 
while drafting the written statement. The 
amendment is permissible to allow the 
real controversy to ‘be settled, The prin- 
ciple to be followed in such cases has been 
laid down in AIR 1966 Orissa 6 (Parbati 
Dei v. Alupati Dukhishyam Patra). 


4. Mr, Basu placed strong reliance 
on AIR 1953 Mad 958 (Sk. Masthan Sahib 
v. Palayani Balaramni Reddi). and AIR 
1959 Andh Pra 448 (J. Anantha v. J. Bana~ 
nna Rao) in support of his contention that 
by the amendment the effect of an admis- 
sion should not be nullified and as such 
the prayer for amendment should be re- 
jected. As I have already stated. no hard 
and fast rule can be laid down. It will de- 
pend on the facts and circumstances of 
each casa Where an admission appears to 
have been made bv inadvertence or er- 
roneouslv in ignorance of the true legal 
position due to the fault of the advocate, 
an amendment may be allowed even 
though the effect of an admission may be 
taken away. 


5. In the result. the impugned 
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order is set aside and the civil revision is 


allowed as indicated above. As the amend- 
ment was filed rather about two vears 
after, the petitioner would pay a consoli- 
dated cost of Rs. 100/~ to the plaintiff 
(Opposite party No. 1) within one month 
from today failing which the revision 
would stand dismissed without further 
reference to the Bench. 


Revision allowed. 
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Raghunath Mahanty and others, Peti- 
tioners v. State of Orissa and others Oppo- 
site Parties. 


Original Jur Case Nos. 205. 305. 363. 
745 and 1028 of 1970. 344. 349. 626. 628. 644 
645. 815. 856. 924. 925. 926 and 927 of 1971 
and 77. 154 and 594 of 1972. D/- 7-5-1973. 
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Index Note:— (A) Constitution, Arti- 
cle 226 — Petitions under — Common 
T i of law and fact. if can be com- 

ined. 


Brief Note: — (A) Proceedings, under 
Article 226 are civil in nature and,provi- 
sions of Civil P. C. apply to such proceed- 
ings. Thus. common auestions of law and 
fact (i. e unconstitutionality and un- 
workability of a statutory provision) aris- 
Ing in several writ petitions can be ccom- 
bined in one writ petition in view. of O. 1, 
Rules 1 and 3 of Civil P, ŒC. (Paras 3. 9) 

Index Note:— (B) Constitution Arti- 
eles 31 B, 14 — Sec. 4 (9) of Orissa Land 
Reforms Act, if violates Article 14. 


Brief Note:— (B) In view of Arti- 
cle 31-B of the Constitution read with 
the Ninth Schedule thereof, the constitu- 
tional validity of Section 4 (9) of the Ori- 
ssa Land Reforms Act cannot be ques- 
tioned on ground of violation ‘of Arti- 
cle 14. (Paras 4. 5. 9) 

Indeg Note:— (C) Orissa Land Re- 
forms Act (16 of 1960). Section 4 (9) — 
Application for fixation of fair and equi- 
table rent — Section 4 (9) if unworkable. 


Brief Note:— (C) The expression “in 
the prescribed manner” in Section 4 (9) 
refers only to the mode of makings of the 
application for determination of fair and 
equitable rent. the contents of the appli-« 
cation and matters relating to the dis- 
posa] thereof. The expression “fair and 
equitable rent” has been defined in Sec- 
tion 2 (9-a) in clear and unambiguous 
terms. Rules 3 and 4 of the Rules provide 
for conduct of the proceedings under the 
Act, Provisions of Civil P. Œ, are made 
applicable to such proceedings by Rule 3. 
Even inherent powers are vested in Re- 
venue officers by proviso to Rule 3. In 
view of such rules it cannot be said that 
the proceeding for application under Sec- 
tion 4 (9) is unworkable. But R. 12 of the 
Rules is invalid because by using the ex- 
pression “shall have regard to”, it confers 
discretion in Revenue officer in spite of 
the clear test for determination of fair and 
equitable rent as provided in Section 2 
(9-a), However the existence of such rule 
does not vitiate proceeding under Sec- 
tion 4 (9). (Paras 5, 6. 7. 9) 


Index Note:— (D) Orissa Land Re- 
forms Act (16 of 1960). Section 73 (c) — 
Applicability of the Act to trust estates. 


Brief Note-— (D) Application of the 
Act is not excluded by virtue of Sec. 73 
(c) thereof in regard to trust estates. Mere 
declaration of an estate as a “trust estate” 
under Orissa Estates Abolition Act does not 
ipso facto amount to notification of the 
area in the official Gazette as reserved for 
“Other specific purposes” (i. e for main~ 
tenance of the trust estate) within Sec- 
73 (c). (Paras 9, 8) 
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R. N. MISRA, J.:— These are twenty 
applications under Article 226 of the Con- 
stitution. at the instance of different land- 
lords most of which are Deities impusning 
the provision contained in Section 4 (9) of 
the Orissa Land Reforms Act of 1960 
(hereinafter called the Act) as ultra vires 
the Constitution and for a direction that 
the said provision cannot be effectively 
worked out until the manner by rules is 
prescribed. Other contentions have also 
been raised with which we shall deal in 
due course, As common auestions have 
been raised and at the desire of the diffe- 
rent counsel oniy one set of arguments 
has mainly been advanced on both sides, 
We propose to dispose of all the writ an- 
plications by a common iudement. It is 
not necessary to déal individually with the 
facts of each of the writ petitions. It is 
sufficient to indicate broadly the ques- 
tions of law raised before us and the con- 
tentions from both sides relatine to that. 
According to the petitioners section 4 (9) 
of the Act cannot be given effect to on the 
following grounds:— 


(a) Under the Act, raiyats pay rent 
in cash, rent in kind and cash. and in 
kind only. There is no justification as to 
why provision should have been made to 
deal with rent ir kind alone. The manner 
in which fair and eauitable rent has to 
be determined under the Act wguld in- 
evitably bring about a reduction in the 
cash equivalent of the rent pavable in 
kind. As parity had been maintained from 
before in the matter of pavment of rent, 
as the fixed rent in cash has-not been 
disturbed. there ïs no justification as to 
why the quantum of kind rent should be 
interfered with. It is discriminatory. 


(b) No guideline is provided in the 
matter of fixation of fair and eauitable 
rent and as such uneuided power has been 
vested in the Revenue Officer under Sec- 
tion 4 (9) of the Act. Such a provision is 
also hit by Article 14 of the Constitution. 

(c) Section 4 (9) left it to the State 
Government to prescribe the manner. 
Rules having not been made prescribing 
the manner the provision under Section 4 
(9) is not workable. 

(d) Rule 12 of the Rules made under 
the Act which is referable to Section 4 (9) 
of the Act is not only incomplete. short. 
of the requirement of the statutorv pro- 
vision, but is contrarv to the statute itself 
and, therefore, is liable to be struck 
down. 

It is next contended that— 

(e) Under Section 73 (c) of the Act. 
to the trust estates which are exclusively 
set apart for relizious purposes. the pro- 
visions of the Act do not apply. 

2: On behalf of the tenants as also 
the State these allegations have been re- 
futed, A preliminary point regarding 


N 


maintainability of a single writ petition 
with reference to Several cases as indicata 
ed o the writ petitions has also been 


raised, | 
We proceed to deal with the prelimi-~ 
nary point first. Several cases have been 
registered at the instance of different 
tenants under Section 4 (9) of the Act. In 
some cases, applications under Section 4 
(9) of the Act having been disposed of an- 
peals have been filed and are pending. 
There are even cases where the proceed~ 
ings have become final. In some of these 
writ applications, the landlord has asked 
for quashing of several different cases on 
the same ground. It is the contention of 
counsel for the app. parties that a single 
writ petition challenging the maintainabi- 
lity of several O. L. R., cases or disput- 
Ing the final order in such cases is not 
tenable in law and the applications should 
be dismissed as not maintainable. l d 


3. We are not impressed with this 
argument, That writ petitions of the tyne 
in question are civil proceedinss is not 
open to dispute now. (see Ramesh v. 
Gendalal, AIR 1966 SC 1445 and Arbind 
Kumar v. Nand Kishore, AIR 1968 SC 
1227). A Special Bench of the Calcutta 
High Court in the case of Jav Engineer~ 
ins Works Ltd. v. State of West Bengal, 
AIR 1968 Cal 407 (SB) in our view has 
Riven cogent reasons as to why the Civil 
Procedure Code should apply in the matter 
of such writ applications, In the case of 
Bhagaban Rath v. State of Orissa (1972) 
T Cut WR 646 = (1972 Lab IC 
1402) on the peculiar facts of that case, 
this Court came to.the conclusion that a 
single writ petition was not maintainable 
at the instance of different teachers whose 
grievances had to be adiudicated with re« 
ference to different sets of facts. 


L 

That was a case where the teachers% 
from different ex-State areas soverned 
by different sets of Rules came to this 
Court for relief. This Court actually found 
that if a common petition was maintain< 
ed on varving allegations from petitioner 
to petitioner. justice could not be done to 
the case. There is preponderance of au- 
thority that writ proceeding js a civil pro- 
ceeding and to such a proceeding the Code 
of Civil Procedure—unless bv the Rules of 
the Court specially framed for disposal of 
writ proceedings provide to the contrarv 
— applies. In these cases, two common 
opens have been raised for adiudica- 

on:— 

, (i) ultra vires character of Sec- 

tion 4 (9) of the Act. and > 


(ii) unworkability thereof, 
Once the Code applies. Rules Y and 3 of 
Order 1 would be applicable and several 
common questions of law and fact relat- 
Ing to several petitioners can be combin- 
ed in one writ petition. We do not. there~ 
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fore, see anv justification in the pre- 
liminary obiection. In the facts of the nre- 
sent case, we would. on the other hand, 
shold fhat such petitions are maintainable. 
The preliminary ground. therefore. is 
overruled, 


4. In the writ applications as 
framed and in the arguments as advanced 
by counsel for the petitioners, the provi- 
Sion of Section 4 (9) of the Act has been 
impugned as being violative of Article 14 
of the Constitution, This contention 
two facets:— 

(1) The provision discriminates be- 
tween landlords receiving rent in cash and 
similarly situated landlords receiving rent 
in kind — there being no scope for such 
classification 

(2) The provision contains no proper 
guideline for fixation of fair and eauit- 
able rent, and thus is arbitrary and. 
therefore, is hit by Article 14. 
~The present provision in Section 4 (9) of 
the Act was in terms contained in Sec- 
tion 4 (5) of the parent Act of 1960. On 
account of incorporation of new provisions 
in Section 4 by the amending Act of 1965. 
the old sub-section (5) has now been re- 
numbered as sub-section (9) of Section 4 
of the Act. The Act of 1960 was incor- 
porated in the Ninth Schedule of the Con- 
stitution by the Seventeenth amend- 
ment in 1964. Article 31-B of the Consti- 
tution provides- 

“Without preiudice to the generality 
of the provisions contained in Article 31-A, 
none of the Acts and Regulations snecified 
in the Ninth schedule nor anv of the pro- 
visions thereof shall be deemed to be 
void, or ever to have become void. on the 
ground that such Act. Regulation or pro- 
vision is inconsistent with. or takes away 
or abridges anv of the rights conferred bv, 
any provisions of this part, and notwith- 
standing, any judgment. decree or order 
of anv court or tribunal to the contrarv,. 
each of the said Acts and Regulations 
shall, subject to the power of any com- 
petent Legislature to repeal or amend it, 
continue in force.” 


In the case of L. Jagannath v. The 
Authorised Officer, Land Reforms. Madu- 
Tai ae 1972 SC 425. their Lordships have 
stated:— 


“Apart from the question as to whe- 
ther fundamental] rights originally enshrin- 
ed in the Constitution were subiect to the 
mendatory process of Article 368 it must 
now be held that Article 31-B and the 
Ninth Schedule have cured the defect. if 
any. in the various Acts mentioned in the 
said Schedule as regards any unconstitu- 
tionality alleged on the ground of infrin- 
gement of fundamental rights. and bv the 
express words of Article 31-B such curing 
of the defect took place with retrospective 
operation from the dates on which the 
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Acts were out on the statute book. These 
Acts even if void or inoperative at the 
time when they were enacted by reason 
of infringement of Article 13 (2) of the 
Constitution, assumed full force and vi- 
gour from the respective dotes of their 
enactment after their inclusion in the 
Ninth Schedule read with Article 31-B of 
the Constitution......... < 

The principal contention in the writ ap- 
plication that Section 4 (9) of the Act is 
hit by Article 14 of the Constitution on 
Porh i counts has, therefore, to be re- 
pelled. 


_ 5 The next point for consideration 

is as to whether the provisions of Sec- 

tion 4 (9) of the Act are not workable in 

the absence of the manner being prescri« 

hae Sub-section (9) of Section 4 provi- 
es:— 

“With effect from the date of com- 
mencement of this Act no landlord shall 
be entitled tọ recover from his raiyat 
more than a fair and equitable rent and 
where in any case rent is paid in kind 
the Revenue Officer on application of 
either of the parties interested shall de- 
termine the fair and equitable rent in the 
prescribed manner and pending such de- 
termination the rent payable shall not 
exceed one-eighth of the gross produce or 
the equivalent thereof.” 

“Fair and equitable rent” has been 
defined under Section 2 (9-a) of the Act 
to mean “cash rent pavable by raivats 
for similar lands with similar advantages 
in the vicinity.” Sub-section (9) of Sec- 
tion 4 can be conveniently divided into 
two parts: the first part is declaratory of 
the legal obligation of the raiyat to pay 
to his landlord fair and equitable rent: 
and the second part deals with either party 
— landlord or raiyat — applving for de- 
termination of fair and eauitable rent. 
Admittedly. “rent” as defined in S. 2 (27) 
of the Act would cover both cash and 
kind rent, Chapter II of the Act deals 
with “raiyats” and “tenants.” Section 4, 
however, is exclusively confined to “rai- 
yats” only. The scheme of the statute is 
that raiyats will pav rent in cash onlv 
and uniformity of such rent is contem-< 
plated by converting the rent in kind to 
cash rent on the basis of prevailing local 
rates for similar lands. 

The petitioners contend that the 
Legislature has contemplated that the de- 
termination of “fair and equitable rent” 
has to be made in the prescribed manner, 
but the manner has not been vrescribed. 
According to the petitioners. Rule 12 of 
the Orissa Land Reforms (General) Rules. 
1965 (hereinafter called the Rules) is the 
only Rule with reference to Section 4 (9) 
of the Act. This Rule provides: 


“In determining the fair and eauita- 
ble rent under sub-sections (8) and (9) of 
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Section 4 the Revenue Officer shall have 
regard to the rent pavable in respect of 
Similar lands with similar advantages in 
the vicinity.” 

“Prescribed” as defined in S. 2 (23) of 
the Act means, “Prescribed by Rules made 
by the Government under the Act.” The 
mandate given bv the Legislature to the 
State Government to prescribed the 
Manner has thus not been complied with 
and in the absence of the manner teing 
prescribed, Section 4 (9) of the Act is not 
workable, 


On the other hand, counsel for the 
opposite parties have contended that “fair 
and equitable rent” having already been 
defined. only the procedure for disposal 
of the application under Section 4 (6) of 
the Act could be prescribed and such 
prescription is found in the Rules. There- 
fore, there is no force in the contertion 
of the petitioners that as the manner has 
not vet been prescribed. Section 4 (9) of 
the Act is not workable. As already in- 
dicated. this submission of counsel for 
both sides has nothing to do with the 
declaratory part of Section 4 (9) and has 
to be confined anlv to the second part of 
the provision relating to making of appli- 
cation for determination of fair and equi- 
table rent. 


The term “in the prescribed manner” 
very often apvears in manv statutes. 
Dealing with that term apnearing in Sec- 
tion 8 (4) of the Central Sales Tax Act, 
the learned Judges of the Supreme Court 
in the case of Sales Tax Officer. Ponkun- 
a H K. I. Abraham. AIR 1967 SC 1823. 
stated. 


“eIn our opinion, the phrase “in the 
prescribed manner” occurring in S 8 
(4) of the Act only confers power on the 
rule-making authority to prescribe a rule 
stating what particulars are to be men- 
tioned in the prescribed form, the nature 
and value of the goods sold. the parties 
to whom they are sold. and to which 
authority the form is to be furnished. 
But the phrase “in the prescribed man- 
ner” in Section 8 (4) does not take in the 
time-element, In other words, the section 
does not authorise the rule-making au- 
thority to prescribe a time limit within 
which the declaration is to be filed by 
the registered dealer, .....s.sesenese his 
makes it clear that the Legislature was 
conscious of the fact that the expression 
“in the manner” would denote only the 
mode in which an act was to be done, 
end if any time-limit was to be presczib- 
ed, for the doing of the act. specific 
words such as ‘the time within which, 
were also necessary to be put in the 
statute. In Stroud’s Judicial Dictionary 
it is said that the words ‘manner and 
form’ refer only to the mode in which 
the thing is to be done, and do not intro< 
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duce anything from the Act referred to 
as to the thing which is to be done or 
the time for doing it. ......,ccccscecese 4 
Once the term “fair and equitablè rent’ 
has been defined, all that indeed could be 
prescribed would be the mode of making 
of the application, the contents of the 
application and matters relating to the 
disposal of the application. Obviously in 
exercise of the rule-making authority, 
Government could not prescribe a guide- 
line different from what has been indica- 
ted in the definition in Section 2 (9-a) of 
the Act. To add to or subtract from the 
definition could not be legitimate. 


6. In the definition given under 
Section 2 (9-a) of the Act. what has to 
be _ taken into account in determining 
“fair and equitable rent” has been indi- 
cated. Such rent in respect of anv land is 
the equivalent of cash rent pavable bv 
raiyats for similar lands with similar . 
advantages in the vicinity. The factors 
for consideration, therefore. are rent 
payable for similar land in the vicinity 
with similar advantages. We are not in a 
Position to accept the contention of the 
petitioners counsel that there is -no 
guideline in the definition. In fact “fair 
and equitable rent” is a term which has 
come to assume a definite meaning in 
Tenancy Laws of this country. For almost 
a century this phrase has been in use in 
various Tenancy Laws and carries a de= 
finite connotation. 

If this definition had not been given, 
by virtue of Section 2 (34) of the Act, 
the meaning assigned to this term in the 
Tenancy Acts. Laws. Rules, Regulations, 
Customs or Usage in force in any part 
of the State of Orissa could have been 
taken into consideration. We are, 


force, not in a position to hold that the| . 


there- 

definition is vague and no guideline is« 
indicated. It follows that the manner to 
be prescribed was not intended to pro- 
vide the guideline or supplement the 
provision contained in the definition. The 
Legislature’s mandate to the State Gov- 
ernment was to prescribe the mode. 


It has been contended by the oppo~ 
site parties that the mode has been pro- 
vided in the Rules. Rules 3 and 4, it is 
stated, are provisions of general applica- 
tion in regard to the Act and they apply 
to proceedings under Section 4 (9) of the 
Act. It is also contended that Section 12 
(1) Gi) of the Act deals with the right 
conferred under sub-section (9) of Section 
4 and such dispute is to be decided by 


the Revenue Officer on an application to > 


be filed by the person interested. Under 
sub-section (2) of Section 12. the Revenue 
Officer has been vested with powers to 
dispose of such application after making 
such enquiry as may be necessary. We 
are afraid, Section 12 may not apnly to 
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an application under Section 4 (9) of the 
Act. Under Section 4, various other rights 
have been conferred and in view of the 
limitation indicated in the proviso to 


" sub-section (1) of Section 12 of the Act, 


it would be appropriate to hold that dis~- 
putes contemplated under Section 12 are 
in regard to other rights contained in 
Section 4 and not regarding payment of 
fair and equitable rent.” 


The limitation prescribed under the 
proviso cannot Suitably apply to proceed~ 
ings for conversion of rent in kind to fair 
and equitable rent. On the other hand. it 
is possible that the matter may be cover~ 
ed by Section 15 of the*Act. The first 
part of sub-section (9) of Section 4 limits 
the liability of the raivats in the matter 
of payment of rent to the landlord. When 
there is a dispute regarding the quantum 
of rent pavable. sub-section (9) of Section 


_ 4 has to be kept in view. Where the dis- 
P~. pute is between thè 


landlord and his 
raiyat. such rent can only be fair and 
equitable rent, The proviso to Section 15 
(1) of the Act in regard to quantum of 
rent payable provides a limitation of one 
calendar year from the due date. Whether 
Section 12 or Section 15 of the Act applies 
er neither applies is not very material 
to meet the contentions raised on behalf 
of the petitioner’s counsel. Once we hold 
that “in the manner prescribed” occur- 
ring in Section 4 (9) of the Act is to pres- 
cribe the mode of making of the applica- 
tion, it has to be seen whether such mode 
has been prescribed and in case such 
mode has not been prescribed whether 
Section 4 (9) of the Act can be given 
effect to without such prescription. 


7. The Act vests the Revenue 
Officer with power to dispose of the pro- 


_ leeedings under the Act after making such 


» enquiry as he deems fit. In fact power 


has also been 
his orders in such manner as he finds 
necessary. Rules 3 and 4 of the Rules 
provide for the conduct of the proceedings 
and notices under the Act. The proceed- 
ing under Section 4 (9) of the Act is sum- 
mary in terms of Rule 3. Rule 3 makes 
many provisions of the Code of Civil 
Procedure applicable to proceedings un- 
der the Act and even inherent power 
has been vested in the Revenue Officer 
under the proviso to Rule 3. It is diffi-~ 
cult for us to hold in the face of such 
provisions that the second part of Section 
4 (9) of the Act is not workable as the 
manner has not been prescribed. Rules 3 


Aland 4 of the Rules are of general appli- 


eation and they would equally apply to 
ieee under Section 4 (9) of the 
ct. 
As was stated bv the House of Lords 
in Whitney v. Commrs. of Inland Re- 
venue, (1926) 10 Tax Cas 88:— 
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pN .. A Statute is designed to be 
workable and the interpretation thereof 
by a Court should be to secure that obiect 
unless crucial omission or clear direction 
makes that end unattainable ............7 

_There does not seem to be any such 
deficiency in the Act and the Rules read 
together and an application made under 
Section 4 (9) of the Act, under the Rules 
as they exist. can be adeauately dealt 
with. There is no vacuum and there is no 
scope either for the Revenue Officer or 
the parties to face any embarrassment 
in the matter of disposal of applications 
made under Section 4 (9) of the Act on 
the ground that the mode of disposal has 
not been prescribed, Even if the conten- 
tion of petitioner’s counsel succeeds that 
clearer rules could be provided, we are 
not in a position to agree that what has 
been provided is so inadequate or meagre 
that Section 4 (9) of the Act cannot be 
worked out and proceedings initiated by 
the raiyats under the Act could not have 
been disposed of. 


We think it appropriate to refer to 
Rule 12 of the Rules at this stage. The 
Act has defined the term “fair and eaui- 
table rent” in clear and unambiguous 
terms. In the face of such a definition, 
it is indeeq difficult to understand the 
contents of Rule 12. Rule 12 provides 
that “The Revenue Officer shall have re- 
gard to the rent pavable in respect of 
similar lands with similar advantages in 
the vicinity;” while by definition the 
statute prescribes that “fair and equita- 
ble rent” in respect of any land means 
“cash rent payable by raivats for similar 
lands with similar advantages in the 
vicinity.” The term “shall have regard 
to” has been interpreted by their Lord- 
ships of the Privy Council in the case 
of Ryots of Garabandho v. Zamindar of 
Parlakimedji AIR 1943 PC 164:— 


assin their view the prime duty 
of the Revenue Officer under Chap. li 
is to fix a fair and eauitable rent. and 
though ne must be guided by the princi- 
ples underlying such provisions as - are 
contained in Chap. 3, he is not strictly 
bound by such provisions ......scscecescese” 


A Bench of this Court in the case of 
Banamali Babu v., State of Orissa. ILR 
(1961) Cut. 443. while dealing with the 
provisions of Orissa Act XVIII of 1948 also 
noticed the said term to be somewhat 
elastic and leaving some discretion with 
the arbitrator, When such a phrase is 
used, the statutory authority is not strict- 
ly bound by such provision and an exer- 
cise of power does not become invalid 
and in excess of jurisdiction if the provi- 
sions contained in the Act are not strict- 
ly followed. (See Mvsore State Electricity 
Board v. Bangalore Woollen and Cotton 
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and Silk Mills Ltd. AIR .1963 S. C 1128 at 
p. 1136), 


In view of the requirement of the 
statute in the definition it was not open 
in the Rule to confer discretion in the 
Revenue Officer by providing the term 
“shall have regard to.” The definition 
given in Section 2 (9-a) of the Act in un~ 
ambiguous terms fixed the test and the 
rigour of the test could not be lessened 
by conferring discretion on the statutory 
authority by using the term “shall have 
regard to” in the Rule. To that extent, in 
our view the Rule is certainly bad and does 
not give effect to the provisions of the Act. 
But the existence of sucha Rule however 
would not vitiate the proceeding or affect 
the jurisdiction of the prescribed authority 
to entertain applications under Section 
4 (9) of the Act. 


Tf in any given case it is 
shown that relying on the Rile the 
Revenue Officer has not followed the re- 
quirements of Section 2 (9-a) of the Act, 
interference has got to þe made in a pro- 
ceeding under the Act to give relief. But 
since that is not a matter touching iuris- 
diction. we need not take that aspect into 
consideration anv further except to record 
our disapproval that Rule 12 of the Rules 
is not in compliance with the vprovi~« 
sions of the statute because what had 
been stated in clear and unambiguous 
terms in the statute need not have been 
re-stated in the form as indicated in 
Rule 12 of the Rules. 

8. The next contention is that the 
provisions of the Act do not apply to 
“trust estates.” “Trust estate” has been 
defined in Chapter JII-A of the Orissa 
Estates Abolition Act. Counsel for the 
petitioners contend that in view of the 
definition of “Trust estate’ under the 
Orissa Estates Abolition Act. wherever 


there is an adjudication that a particular . 


estate is a “trust estate.” by application 
of Section 73 (c) of the Act. the provi- 
sions of the Act must be held not appli- 
cable to such estate. Section 73 (c) of the 
Act provides:— 


"73. Nothing eer in this Act, 
shall apply 
a s.etu (EEEE J waneee eee 


(c) to any area which the Govern- 
ment may. from time to time bv notifi- 
cation in the official Gazette specify as 
being reserved for urban. non-agricultu- 
ral or industrial development or for any 
gas) A purpose. 

T oreu 
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The contention is that with ‘the declara~ 
tion of the “estate” asa “trust estate” 
the area has been notified in the official 
Gazette as reserved for other specific 
purposes. namely for maintenance of the 
trust estate. Section 73 (c) has to be 


[Pr. 1] Ramanui Das v. Ramanath Mahapatra (G. K. Misra C. J.J 


A. I R. 
strictly construed. In a proceeding under 
Chapter II-A of the Orissa Estates 
Abolition Act (Now repealed) there 
is no provision for a notification in the x 
officia] Gazette specifying reservation 
for any specific purpose as contemplated 
in Section 73 (c) of the Act, In that view 
of the matter, the requirement of sub- 
section (c) of Section 73 of the Act can- 
not be found to have been satisfied bv a 
declaration of an estate as a trust estate 
under Chapter IL-A of the Orissa Act 1 
of 1962. There is no force in this conten- 
tion and it must. therefore, be rejected. 


9. We shall accordingly hold— 
=. (©) The writ applications are main- 
Lainable: 

(2) The challenge against Section 4 
(9) of the Act is not tenable in view of 
the inclusion of the statute in the Ninth 
Schedule of the Constitution, 

(3) Section 4 (9) of the Act is not un-| . 
workable: j 

(4) The Rules provided in the Rules 
made under the Act are quite adequate 
for dealing with applications under Sec- 
tion 4 (9) of the Act, but Rule 12 is not 
appropriate for the reasons indicated in 
paragraph 7 and: 


(5) Application of the Act is not ex- 
cluded by virtue of Section 73 (c) theres 
of in regard to trust estates.” 


On these conclusions. the several 
writ applications have got to be dismis< 
sed. We accordingly direct that each of 
the writ petitions be dismissed, but we 
make no order as to costs. 

B. K. RAY, J. — I agree, 


Applications dismissed, ` 
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Ramanath Mahapatra and another Defen- 
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against judgment of R. N. Misra, J. in 
S. A, No. 373 of 1966 D/- 25-8-1970. 

Index Note:— (A) Civil P. C. (1908), 
Section 47 — Question of liability in res- 
pect of pre-partition debt — Decree 
against father alone obtained after parti- 
tion — Separate suit must be imstituted 
against son to enforce liability. AIR 1952 
SC 170. Apnnlied; AIR 1959 SC 282, Dist- 
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that by an unregistered agreement of 
partition (ext. 1) dated 29-6-1957 he se- 
parated, from his father, and the joint 
family properties were divided bv metes 
‘ and bounds and the disputed properties. 
fell to his share. The partition was con< 
firmed subseauently bv a registered par- 
tition deed (ext. 2) on 1-6-1960. On 9th 
February 1960, the first defendant filed 
Money Suit No. 10 of 1960 in the Court 
of the Munsif, Jevpore. against the second 
defendant for recovery of certain loan, 
and obtained an ex parte decree {fext. 4) 
on 20th August, 1960 On 22nd Novem- 
ber, 1961, the first defendant filed E. P. 
No, 147/61 in the Court of the Munsif, 
Jeypore, and attached the disputed pro- 
perties on 6-2-1962. Ext. B is the writ of 
attachment. The disputed properties con= 
sisting of 21.91 acres were purchased, by 
the 1st, defendant himself on 26-11-1962 
and ext. F is the sale-certificate. On 18th 
>of December, 1962. plaintiff filed an ap- 
plication under Order 21, Rule 58 C. P. G. 
putting up a claim to the disputed pro- 
perties. The same was summarily dismiss- 
ed on 18-12-1962. The plaintiff has filed 
the present suit under Order 21. Rule 63 
©. P. C. with the praver that the summary 
order passed on 18-12-1962 in Execution 
Case No. 147/61 should be set aside and 
a declaration should be given that the 
second defendant had no saleable interest 
in the disputed properties. Conseauentlv 
the attachment and sale were not binding 
on the plaintiff. 


First defendant filed a written state- 
ment alleging that there was no partition 
between the plaintiff and the second 
defendant in 1957. The disputed properties 
were attached before judgment on 5-5-1960 
Prior to the partition effected bv ext. 2 
_ on 1-6-1960. He challenged the partition 
ato be collusive, As the attach- 
' ment was prior to the partition. Ist 
defendant’s case was that the disputed 
properties were secured for discharge of 
the dues under the decree passed against 
the second defendant, 4 


2. All the Courts have concurrent- 
ly held that plaintiff failed to establish 
the partition alleged to have taken place 
in 1957. and that there was partition be- 
tween the plaintiff and the second defen- 
dant on 1-6-1960 as evidenced by the re- 
gistered partition-deed: (ext. 2). 


The learned Munsif. however. held 
that the disputed properties were ettached 
on 5-5-1960 prior to the partition on 1-6- 
1960 and that the attached lands were 
secured for the satisfaction of the debt in 
the suit. He accordingly dismissed the 
plaintiff's suit. 


The learned subordinate Judge held 
that the attachment was effected for the 
first time on 6-2-1962. As the partition 
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was prior to the monevy-decree he was 
of opinion that plaintiff was not bound 
by the decree and the lst defendant was 
not entitled to proceed against the pro- 
perties allotted to the plaintiff's share on 
the strength of the money-decree. He ac- 
cordingly reversed the judøment of the 
Munsif and decreed the suit. 

In Second Appeal, the learned Single 
Judge accepted the finding of the lower 
appellate Court that the attachment was 
effected for the first time on 6-2-1962. He . 
however, dismissed the suit on the ground 
that the plaintiff was bound by the decree 
against his father, the second defendant. 

This appeal has been filed by the 
plaintiff against the judgement of the learn- 
ed Single Judge assailing the legality of 
his conclusion, 


3. The findings of fact recorded bv 
the lower appellate court which were con- 
firmed in second appeal by the learned 
Single Judge are not assailed before us 
by the learned Advocates on either side. 
We must accordingly proceed on the cor- 
rectness of the conclusion that the parti- 
tion between the plaitniff and the second 
defendant took place on 1-6-1960 subse- 
quent to the filing of the Money suit on 
9-2-1960 and prior to the passing of the 
decree on 20-8-1960, and that there was 
no attachment, before judgment. ~ 


4, AIR 1952 SC 170 (Pannalal v. 
Mt. Naraini) is directly applicable to the 
facts of such a case. Their Lordships laid 
down in that case the principle regarding 
the liability of sons under Hindu Law for 
the pre-partition debts of the father, 
They said that the sons are liable to pav 
these debts even after partition unless the 
same was tainted with immorality and 
illegality. If the debts were not Abvabaha- 
rika then the liability of the son to pay 
the debts even after the partition con- 
tinues unless there is an arrangement for 
payment of those debts at the time when 
the partition took place. So far as this 
proposition is concerned the law is well- 
settled and the same view has been con- 
sistently taken in AIR 1953 SC 487 
(Sidheswar v. Bhubaneswar) and AIR 
1959 SC 282 (S. M. Jakati v. S. M. Borkar). 
This conclusion is in relation to the sub- 
stantive rights as enjoined by Hindu Law 
on the theory of pious obligation of. sons 
to discharge the debts of the father. 


5. The real question on which there 
was some controversy is as to how the 
liability in respect of a pre-partition debt 
is to be enforced bv the cerditor either 
during the lifetime of the father or after his 
death. This, controversy was resolved in 
AIR 1952 SC 170 by their Lordships as 
follows (see para 11):— 


"The question now is. how is this 
liability to be enforced by the creditor. 
either during the lifetime of the father or 
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after his death? It has been held in a large 
number of cases x x x all of which re- 
cognise the liability of the son to pav the 
pre-partition debts of the father — that 
a decree against the father alone obtained 
after partition in respect of such debt 
cannot be executed against the property 
that is allotted to the son on partition, 
They concur in holding that a separate 
and independent suit must be instituted 
against the sons before their shares can 
be reached, The principles underlying 
these decisions seem to us to be auite 
sound. After a partition takes place. the 
father can no longer represent the family 
and a decree obtained against him alone, 
cannot be binding on the separated sons. 
In the second place. the power exercisable 
by the father of selling the interests of 
the sons for the satisfaction of his personal 
debts comes to an end with partition. As 
the separated share of the sons cannot be 
said to belong to the father, nor has he 
anv disposing power over it or its profits 
which he can exercise for his benefit, the 
provision of Section 60, Civil Procedure 
Code would operate as a bar to the at- 
tachment. and sale of anv such property in 
execution of a.decree against the father.” 


This decision thus resolves the pre- 
vailing conflict of views. On application 
of its principles the plaintiff's suit is bound 
to succeed, that is to say. the Ist, defen- 
dant is to file a separate suit against the 
Plaintiff to enforce the liability arising 
out of the decree dated 20-8-1960 passed 
against the second defendant, 


6. The learned Single Judge, how-~ 
ever, relied upon AIR 1959 SC 282, to 
come to the conclusion that the decree 
against the father passed subsequent to 
the partition is executable against the 
plaintiff without a separate suit being fil- 
ed by the lst defendant, This decision does 
not lay down anv principle contrary to 
what has been said in AIR 1952 SC 170. 
It is distinguishable on facts. In that case 
the suit for partition was filed after the 
payment order was passed against the 
father. The bungalow was a coparcenary 
property on the date of attachment and 
sale-proclamation, In the partition suit it- 
self the decree was attacked as based on 


Abyabaharika debt. The finding, however, . 


was that it was not Abyabaharika. As the 
partition was after execution. sale. the 
son’s share also passed under the sale. The 
entire coparcenary property including the 
son’s share was attached and sold. Those 
facts are quite different from the facts 
involved in AIR 1952 SC 170 which in 
terms apply to the facts of this case. 


Ta On the aforesaid analysis, plain- 
üffs suit is to be decreed. The appeal is 
allowed, the judgment of the learned 
Single Judge îs set aside and that of the 
lower appellate court is restored. 
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A. I. RB 


In the circumstances, parties to bear 
their own costs. 


S. K. RAY J.— I agree, 


Appeal allowed. %4 
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AIR 1974 ORISSA 44 (V 61C14 ° 
R. N. MISRA AND 
B. K. RAY JJ. 

Dr. Sarojini Pradhan Petitioner v. 

R of India & others Opposite Pare 
es, 

Original Jur. Case No. 739 of 1971, 
D/- 26-4-1973. 

index Note:— (A) Mineral Concession 
Rules (1960). Rule 59 — Reservation for 
exploitation by a State Government under- 
taking (Mining Corporation) is not con- 
templated by Rule 59. 


Brief Note:— (A) The expression “the 


State Government has refused to grant...” 


-..on the ground that the land should be 
reserved for anv purpose” would include 
a purpose consistent with the provisions 
of the Mines and Minerals (Regulation and 
Development) Act and the Rules. For in= 
stance, a particular area may be reserved 
for geological survey and on that sround 
the area might not be granted for mining 
lease. Reservation of a particular area for 
being exploited in Public sector by the 
State cannot be said to be a purpose for 
which it is to be reserved under Rule 59, 
Hence even if the State desires to reserve 
a particular area for being exploited in 
the public sector, it must make the neces- 
sary application under the Act and the 
Rules and in exercise of its revisional 
power it is open to the Central Govern~ 
ment to set aside the decision of the State 
Government and direct grant of the 


Same to other applicants to the exclusion Se 


of the State Government. AIR 1972 Orissa 
68 Foli. (Para 4) 


Index Note:— (B) Mineral Concession 
Rules (1960), Rule 60 — Application for 
grant of prospecting licence — Rejection 
of, on ground that the area was reserved 
for exploitation in public sector — Notifi- 
cation as to reservation not issued — Re- 
jection is illegal. (X-Ref:— Rule 59). 


Brief Note:-— (B) Though in R. 59 
the word ‘notification’ does not occur, 
from Rule 60 (a) it is clear that the noti- 


fication referred to in Rule 60 with refer< 


ence to Rule 59 is in fact the notification 
of reservation, The Mines and Minerals 
(Regulation and Development) Act and 
the Rules are a complete Code providing 
the law in relation to minerals. When de~ 
tailed provisions have been made in the 
statute and the Rules for so many pur- 


poses it cannot be said that reservation 
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could be at the whim of the State Gov- 
ernment and even without notifying the 
fact of reservation. More so when the 
effect of such a notification is that appli- 
cations for grant of prospecting licence and 
mining leases would not be entertainable. 
The fact of reservation cannot be gather- 
ed from mere refusal by the State Gov- 
ernment in case of others for the same 
land to grant a prospecting licence or 
mining lease on the ground that land 
should be reserved. (Paras 4. 5) 


M/s. S, Chateriee. N. V. Ramdas and 
B. K. Murty, for Petitioner; Addl. Govt. 
Advocate, S, C. Roy, R. Mohanty. R. K. 
pe and Miss Mira Das. for Opposite Par- 
ties, l 

R. N. MISRA, J: This is an appli- 
cation for a writ of certiorari to quash the 
order of the Central Government dated 
19-5-1971 rejecting the revision under the 
Mineral Concession Rules of 1960 filed by 
the petitioner and for a writ of mandamus 
for issuing a prospecting licence for man- 
ganese and iron Ores to the petitioner in 
respect of 155 acres of land in the dis- 
trict of Keonjhar. 


2. On 17-5-1965, the petitioner had 
applied in the prescribed form under 
Rule 9 (1) of the Mineral Concession 
Rules of 1960 (hereinafter referred to as 
the Rules) to the opp. party No. 2 — State 
through the Collector of Keonihar for the 
grant of a prospecting licence for iron and 
manganese ores in respect of the area re- 
ferred to above. As no orders were passed 
and communicated to the netitioner on the 
Said application within nine months from 
the making of it, the petitioner filed a 
revision under Rule 54 of the Rules before 
the Central Government on 12-4-1966 
against the deemed rejection of her ap- 
plication. On receipt of the said applica- 


» tion of the petitioner, the State Govern- 


ment was called upon bv the Central Gov- 
ernment to offer its comments. The Cen- 
tral Govt, sent copies of the State Gov- 
ernment’s comments to the petitioner and 
the petitioner also offered her own com~ 
ments. In December, 1966. her revision 
petition was reiected. Agerieved by such 
rejection, the petitioner moved this court 
for a writ of certiorari in O. J. C. No. 121 
of 1967 and this Court by its decision 
dated 27-11-1969: ((1970) 36 Cut LT 369) 
came to hold:— 


“On the very face of it, the impugn- 
ed order shows that there was no appli- 
cation of the mind bv the Central Gov- 
ernment. It is to be noted that in this par- 
ticular case the State Government gave 
No decision and the revision was filed 
against a deeming order on the expiry of 
the prescribed period, It is therefore dif- 
ficult to imagine what the Central Gov- 
ernment meant by saving that there was 
careful consideration, of the grounds stated 
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in the application. That apart, the im- 
pugned order gives absolutely no reason. 
It does not refer to the comments and 
counter comments. The order is therefore 
wholly indefensible.” 


A writ of certiorari was accordingly issu« 
ed quashing the order of the Central Gov- 
€rnment and a writ of mandamus was also 
Issued directing the Central Government 
to redispose of the revision in the light of 
the observations contained in the iudg-~ 
ment and in accordance with law, 


Thereafter it is stated that further 
comments were received from the State 
Government and without communicating 
the same to the petitioner, the revision 
application was dismissed by order dated 
19th of May. 1971 (Annexure-8). The 
relevant portion of the order reads thus:—~ 

“The Central Government have care~ 
fully re-considered the grounds of revi~ 
Sion, Comments of the State Government 
and your counter comments and also the 
additional comments of the State Govern- 
ment and those sent by vou after the 
High Court has passed the above judg- 
ment. It is also observed that M/s. Balaso“ 
re Mineral Co. applied for_a prospecting. 
licence and a mining lease for the same ' 
area. Both the applications were rejected 
On the ground that the area was reserved . 
for working in the public sector. Once it 
is established that the area was refused 
on the ground that the land in question 
Should be reserved for anv purpose. R. 59 
of the Mineral Concession Rules, 1960. be~ 
comes applicable and no other applications 
can be considered unless the area is thrown 
open by a notification. As the area has 
not yet been thrown open, it is difficult 
to support your claim. even if the Ori- 
ssa Mining Corporation had not applied 
or had a lower priority as compared to 
you. In these circumstances, the Central 
Government hereby reject vour applica- 
tion for revision.” 


This order of the Central Government is 
impugned before us. 


3. According to Mr. Chaterjee ap- 
pearing for the petitioner, there was no 
order of reservation and reservation for 
exploitation by the Mining Corporation — 
a Government of Orissa undertaking —~ 
is not contemplated by the Rules. In sup- 
Port of his contention. he relies upon a 
Division Bench decision of this Court in 
the case of State of Orissa v. Union of 
India ILR (1971) Cut 732 = (AIR 1972 
Orissa 68). 


4. There is no dispute in this case 
that the application of the petitioner is 
more than a vear before the application 
made by the Mining Corporation (Opp, 
party No. 3) and if both the applications 
— that of the petitioner and of the opp. 
party No. 3 — were to be disposed, of on 
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merit under S. 1I of the Mines and Mine- 
rals (Regulation and Development) Act 
of 1967. the petitioner would have the 
preference, The question, however. for 
consideration is whether in view 
of a valid reservation the area 
is not available to be grant- 
ed and, therefore. the petitioner's applica- 
tion has to be rejected as premature. The 
relevant provisions of the Rules are con- 
tained in Rules 58, 59 and 60, which may 
be extracted below:— 

“58. (1) No area which was previ- 
ously held or which is being held under 
a prospecting licence or a mining lease as 
the case may be or in respect of which 
the order granting licence or lease has 
been revoked under sub-rule (1) of Rule 
15 or sub-rule (1) of Rule 31. shall be 
available for grant unless— 

(a) an entry to the effect is made in 
the register referred to in sub-rule (2) of 
Rule 21 or sub-rule (2) of Rule 40. as the 
case mav be, in ink. and 

(b) the date ftom which the area shall 
be available for grant is notified in the 
Official Gazette at least thirtv davs in 
advance. 

(2) The Central Government may, 
for reasons to be recorded in writing. re- 
lax the provision of sub-rule (1) in anv 
special case. 

59. In the case of anv land which is 
otherwise available for the grant of a pros- 
pecting licence or a mining lease but in 
respect of which the State Government 
has refused to grant a prospecting licence 
or a mining lease on the ground that the 
land should be reserved for anv purpose 
the State Government shall. as soon as 
such land becomes again available for the 
grant of prospecting licence or mining 
lease. grant the licence or lease after 
following the procedure laid down in 
Rule 58. 

60. Applications for the grant of a 
prospecting licence or a mining lease in 
respect of the areas in which— 

(a) no notification has been 
under Rule 58 or rule 59: or 

(b) if any such notification has been 

issued the period specified in the notifi- 
cation has not expired: 
shall be deemed to be premature and shall 
not he entertained and the fee. if anv. 
paid in respect of anv such application 
shall be refunded.” _ 
This is not a case where Rule 58 has any 
application. The scope of Rule 59 came 
to be interpreted in this Court in ILR 
(1971) Cut 732 = (AIR 1972 Orissa 68). In 
paragraph 15 of the judgment, the learn- 
ed Chief Justice said:— 

“It was also contended bv the learned 


Advocate-General that the impugned 
order directing grant of mining lease was 


issued 
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in contravention of Rule 59 Inasmuch as 


the State Government had not declared 
that the land was available for grant and. 


on the contrary with the concurrence of . 


the Central Government the land had 
been reserved for being exploited in the 
pubile sector by the State of Orissa when 
Tulloch’s application for renewal was 
rejected. í 

The expression in Rule 59: 

‘The State Government has refused to 
grant a prospecting licence or a mining 
lease on the ground that the land should 
be reserved for anv purpose’. 


would include a purpose consistenf 
With the provisions of the Act 
and the Rules. For instance. a 


particular area may be reserved for geolo- 
gical Survey and on that ground the area 
might not be granted for mining lease. 
Reservation of a particular area for be- 
ing exploited in public sector by the State 
cannot be said to bea purpose for which it 
is to be reserved under Rule 59. Even 
though the State has a proprietary title 
in the mines. by the passing of the Act 
the subject of the legislation becomes an 
exclusive subiect for legislation by Par- 
liament as has already been stated in 
paragraph 6 of this judgment. Under the 
Act the State has no residuary power of 
working out mines and minerals without 
observing the conditions prescribed in the 
Act and the Rules. In other words. even 
if the State desires to reserve a particular 
area for being exploited in the public 
sector, it must make the necessary appli- 
cation under the Act and the Rules and 
in exercise of its revisional power it is 
open to the Central Government to set 
aside the decision of the State Govern- 
ment and direct grant of the same to 
other applicants to the exclusion of the 
State Government.” 


Learned Additional Government Ad- 
vocate appearing for the opposite party 
No. 2 contends that the decision of this 
Court has not properly construed rule 
59 of the Rules and there can be reserva- 
tion for the purpose of exploiting mine- 
Tals. We are of the view that this Court 
has correctly interpreted the scope and 
ambit of Rule 59 and the contention of 
Mr, Chaterjee is well-founded on the 
basis of that decision. It is conceded by 
counsel for both sides that no mode of 
reservation has been prescribed under the 
Rules. Mr. Chateriee contends that the 
consequence of reservation being that pro- 
specting licences or mining leases would 
not be available for grant and such ap- 
plications are liable to be rejected as be- 
ing premature. the State Government is 
bound to notify such reservation. In Rule 
59, the word ‘notification’ does not occur: 
but from R 60. clause (a), it appears that 
there is scope for a notification under 
Rule 59. We are inclined to accept the 


y 
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contention of Mr. Chaterjee that the noti- 
fication referred to in Rule 60. with 
reference to Rule 59, is actually the noti- 

fication of reservation. The Central Act 
P 67 of 1957 and the Rules made thereunder 
are a complete Code providing the law 
in relation to minerals. When detailed 
provisions have been made in the statute 
and the Rules for so many purposes we 
do not find any scope for the contention 
that reservation could be at the whim of 
the State Government and even without 
notifying the fact of reservation. More so 
when the effect of such a notification is 
that applications for grant of prospecting 
licence and mining leases would not be en- 
tertainable. To accept the contention of the 
learned Additional Government Advocate 
(in answer to Mr, Chateriee’s argument.) 
that the fact of reservation can be 
gathered from mere refusal bv the State 
(Government in case of others for the same 
land to grant a prospecting licence or 
| mining lease on the ground that land 
should be reserved, would be the very 
{antithesis of Rule of law. 


5. It, therefore, follows that the 
sole reason given by the Central Govern- 
ment in rejecting the application of the 
petitioner is not a valid one in law and 
was not germane for the purpose. Statu- 
tory jurisdiction vested in the Central 
Government has, therefore, not been pro- 
perly exercised and the conclusion is 
vitiated. We accordingly direct a writ of 
certiorari to issue to quash the said order. 
The revision application consequently re- 
quires a fresh disposal in accordance with 
law. On account of improper disposal of 
the revision application. on two occasions, 
this Court has been moved bv the peti- 
tioner and a lot of time has been wasted. 
We, therefore, while calling upon the 
Central Government by issuing a writ of 
»/mandamus to dispose of the revision ap- 
plication afresh. direct that the same be 
disposed of within a total period of four 
months from the date of receipt of the 
writ from this Court. 


We allow the writ application with 
costs. Hearing fee is assessed at rupees 
one hundred. 

B. K. RAY Ju— I agree. 

Petition allowed. 


AIR 1974 ORISSA 47 (V 61 C 15) 
G K. MISRA. C. J. 

Chandramani Pradhan. Petitioner v. 
aan Pasayat and others, Opposite Par- 
jes, 

Civil Revn. No. 217 of 1972. D/- 19-9- 
1973 from order of A. C. Das Munsif 
Bhanjanagar, D/- 7-9-1971. 
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Transfer of Property Act (1882), Sec- 
tion 83 — Mortgagor depositing amount 
towards mortgage dues — Mortgagee re- 
fusing to accept — Section 83 does not 
empower the Court to compel mortgagee 
to accept the amount and deliver posses- 
Sion of mortgage security. (Para 3) 


Where the mortgagor deposits the 
amount towards the mortgage dues and 
the mortgagee declines to accept the 


amount what is the correct approach in 
the case? 


As soon as the mortgagee refuses to 
accept the amount, the mortgagor should 
institute a suit for redemption with a 
plea therein that the entire mortgage dues 
have been deposited and the mortgage 
stood redeemed, (Para 4) 


. P. V. Ramdas, for Petitioner: H. G. 
maces and Miss Rama Natia. for Opposite 
arties, : 


ORDER:— The petitioner Is the mort- 
gagee. Opposite parties are the mortga~ 
gors, Opposite parties-deposited Rs. 500/- 
towards the mortgage dues under Sec~ 
tion 83 of the Transfer of Property Act. 
A notice was’ served on the petitioner by 
the court to accept this amount and to 
give delivery of possession of the mort- 
gage security. The petitioners case was 
that he was entitled to more money and 
the amount deposited would not satisfy 
the mortgage dues, The learned Munsif 
after having heard the parties directed 
the petitioner to accept the money deposit~ 
ed and deliver possession of the properties 
with necessary documents. Against this 
order an appeal was filed before the Sub- 
ordinate Judge, Aska, who held that no 
appeal lay. This revision has been filed 
against the order of the learned ‘Munsif 
dated 7-9-1971. 


Be The order of the learned Munsif 
is wholly misconceived. Section 83 of the 
T. P. Act, so far as relevant. runs thus:— 


“At anv time the principal money 
payable jn respect of anv mortgage has 
become due and before a suit for redemp~ 
tion of the mortgaged property is barred, 
the mortgagor. or any other person en- 
titled to institute such suit, mav deposit, 
in anv Court in which he might have in- 
stituted such suit. to the account of the 
mortgagee, the amount remaining due on 
the mortgage.” 


3. It would thus be seen that the 
section does not make any provision to 
compel the mortgagee to accent the money 
deposited. The deposit is made onlv for 
the purpose of instituting a suit for re- 
demption and before the suit is filed the 
amount is to be deposited. When the mort- 
gagee got notice under section 83 of the 
T. P. Act he raised an obiection that the 
amount deposited would not discharge 
the entire mortgage dues. He was un 
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Willing to accept the money. The court 
has no power to compel the mortgagee to 
accept the amount. 


4. The correct approach should 
have been that after the mortgagee re- 
fused to accept the amount the mortga- 
gors should have instituted a suit for re- 
demption and would have taken a [plea 
therein that the entire mortgage dues had 
been deposited and the mortgage stood 
redeemed. At any rate. in this proceeding 
under Section 83 of the T. P. Act the 
mortgagee cannot be compelled to part 
with the mortgage security or to deliver 
the documents relating to the mortgage. 
The order of the learned Munsif is con- 
trary to law. He exercised his jurisdiction 
illegally and his order passed in exercise 
of power not conferred upon him under 
Section 83 is liable to be set aside. 


5. As the petitioner is bound to 
Succeed on merits, inordinate delay in 
filing the revision by pursuing the appeal 
is condoned, 

6. In the result. the revision is 
allowed, The order of the learned Munsif 
is‘ set aside. In the circumstances, there 
will be no order as to costs. 


Revision allowed. 


AIR 1974 ORISSA 48 (V 61 C 16) 


G. K. MISRA, C. J. AND 
S. K. RAY. J. 


Khetra Praia Ratna and others Appel- 
lants v. Inplilli Raiendra a and others, 
Respondents, 


A. H. O. No. 4 of 1971, D/- 22-6-1973, 
against judgment of . N. Misra J. 
reported in AIR 1971 Orissa 263. 

Index Note:-— (A) Limitation Act 
(1908), Article 144 — Suit for partition 
by auction purchaser of undivided share 
of coparcener — Limitation starts from 
date of delivery of symbolical possession 
and not from date of confirmation of sale: 
ATR 1962 Orissa 147 and AIR 1964 Orissa 
43 held not good law in view of AIR 1966 
SC 470; AIR 1971 Orissa 263 Affirmed. 

(Para 4) 


_. RB., B. Sahoo and A. K. Tripathy, for 
Appellants: S. C. Roy, for Respondents. 


G. K. MISRA, C. J.:— The plaintiff 
and the late Ippilli Rangava (hereinafter 
to be referred to as ‘Rangava). were un- 
divided brothers forming a Hindu Joint 
family. Rangaya was the Karta. Defen- 
dant-1 borrowed some money from late 
Rangaya, Plaintiff filed O. S. No. 6/42 
in the Court of the Subordinate Judge, 
Berhampur, and obtained a money-decree. 
In execution of that decree he purchased 
the undivided one-fourth interest. bv two 
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sale-certificates, ext. 1 dated 20th Febru- 
ary, 1951, and ext. 2 dated 10th Mav: 1951, 
of the coparcenary properties belonging 
to defendant-1l and other 
ceners who have been impleaded as defen- 
dants in this case. He took symbolical deli- 
very of possession of the undivided in- 
terest purchased by him. The delivery 
receipts are exts. 3 and 4 dated 10-10-1951. 
He filed- suit for partition on 10-10-1963. 
Though a large many defences were 
taken in the written statement. at the 
final hearing defendants contested the 
partition suit only on the ground of limi- 
tation. Their case is that the suit is barred 
by limitation under Art. .144 of the old 
Limitation Act, and that the Limitation is 
to run from the date of confirmation of 
the sale when the plaintiff acauired title 
to the one-fourth undivided interest of 
defendant-1 in the coparcenary property. 


2. The learned Subordinate Judge 
dismissed the suit upholding the defence 
contention. He relied upon AIR 1964 Ori- 
ssa, 43 (Smt. Laxminarasamma v. Ran« 
ganayakamma) in support of his conclu- 
Slon, 


3. In First appeal, our learned 
brother R. N. Misra. J beld that limitation 
ran from the date of symbolical delivery 
of possession., and not from the date of 
confirmation of the sale. The symbolical 
delivery of possession having taken place 
on 10-10-1951, and the suit having been 
filed on 10-10-1963. the suit was held to 
be within limitation. He accordingly 
allowed fee appeal and decreed the plain« 
tiffs suit. 

It is against his judgment that this 
A. H. O, has been filed. 

4, The sole question for determina-~ 
tion is whether this suit for partition is 
barred bv limitation. 

We agree with the learned 
Single Judge that AIR 1966 SC 470 
(Manikayala Rao v. Narasimhaswami) 
concludes the position of law that if at 
all Article 144 applies. then limitation 
would run not from the date of the con- 
firmation of the sale, but from the date 
of symbolical delivery of possession. 

3. The propositions of law laid 
down in the aforesaid Supreme Court de- 
cision mav be culled together. They are-~< 

(i) The purchaser of a coparcener’s 
undivided interest in a joint family pro« 
perty is not entitled to possession of what 
he has purchased. His only right is to sue 
for partition of the pronertv and ask for 
allotment to him of that which on parti- 
tion mav be found to fall to the share of 


copar~_ 


i 


the coparcener whose share he has pur- 


chased. His right to possession would date 
from the period when a specific allot- 
ment is made in his favour, 

(ii) The other coparceners whose un=« 
divided interest has not been purchased 
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can never be in adverse possession of the 
property purchased by the decree-holder. 
as possession could be adverse only when 
he was entitled to possession. 

_ (iii) The aforesaid principles have, 
however, no application to an undivided 
share in a property which is not copar- 
cenary property. 


(iv) By delivery of svmbolical pos- 
session, adverse possession. if anv. of the 
other coparceners is interrunted. Time is 
to run from the date of delivery of sym- 
bolical possession. and not from the date 
of confirmation of the sale. 
(v) Though the purchaser of an un- 
divided share in a coparcenary property 
fs not entitled to any possession until 
a suit for partition is worked out vet the 
order of delivery of symbolical possession 
fs not a nullity. Such an order is not 
one without iwurisdiction. It is a 
case where the Judge effecting delivery 
of possession makes an order. wrong in 
w, while acting within his iurisdiction. 
Whether the delivery. of symbolical pos- 
session is legal or not. in fact there is in- 
ferruption of adverse possession. The aues- 
tion whether interruption was iustifiable 
in law is irrelevant. 


6. Applying the aforesaid tests to 
the facts of the present case. it is clear 
that the suit is to be decreed. Firstlv. ac- 
cording to the majority judgment the 
plaintiff is not entitled to possession of 


the undivided interest of the first defen- 


dant in the coparcenarv property until 
the suit for partition is decreed. and he 
gets a specific property on partition. On 
such a view Article 144 has no application 
as the decree for partition is to be passed 
only by the judgment in this case and it 
fs to be subsequently worked out when 
the plaintiff would get the specific pro- 
perty in which he would have right to 
~ possession. 


Alternatively. even if Article 144 ap- 
plies limitation would run from the date 
of symbolical delivery of possession and 
the suit has been filed within 12 years 
thereof. 

7. In AIR 1962 Orissa 147 (Laxmi- 
' marasamma v. Ranganavakemma). Berham 
J. held that limitation would run from 
the date of confirmation of sale and not 
from the date of Symbolical delivery of 
possession. This judgment was confirmed 
in a Letters Patent Appeal by Narasimham 


C. J. and R. K. Das. J. in AIR 1964 Ori- 
SSqa 43. 
The view taken in those deci- 


sions is directly contrary to the aforesaid 
pronouncement of the Supreme Court. 


R. N. Misra. J. was perfectly justified 
fn saving that the aforesaid two Orissa 
decisions can no longer be held as laving 
down good law. 
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8. On the aforesaid analysis. the 
appeal has no merit and is accordingly 
dismissed. As the appeal was filed despite 
the Supreme Court decision having been 
fully discussed by the learned single Judge 
it is dismissed with costs. 

S. K. RAY, J.:— I agree. 

Appeal ‘dismissed. 


AIR 1974 ORISSA 49 (V 61 C 17) 
R. N. MISRA J. 


Lakhiram Agarwalla and others äp 
pellants v. Braila] Agarwalla and- others 
Respondents. 

Second Appeal No. 482 of 1969. D/- 
28-8-1973, from decision of S. K. Mohanty 
Dist J. Sambalpur. D/- 4-9-1969. 

Contract Act (1872), Section 65 — 
Applicability. 

Section 65 applies where the contract 
fs void from its inception but the parties 
or at least the plaintiff enters into it 
bona fide and the contract is later dis- 
covered to be void. In such a case the 
plaintiff is entitled to be restored to his 
former position. It does not apply where 
contract is void from jts inception and is 
known to the parties to be so when it is 
entered into. AIR 1960 Andh Pra _ 186. 
ATR 1932 Lah 503 (FB) and AIR 1922 
P. C. 403 Rel. on. (Paras 8. 9) 

G. Rath. for Appellants; B. B. 
Mohanty. for Respondents. 


J UODGMENT:— The plaintiffs are in 
appeal against the reversing decree of the 
learned District Judge. Plaintiffs 1 and 2 
are the partners of the firm. plaintiff No. 
3. Similarly defendants 1 to 4 are partners 
of the Firm, defendant No. 4. 


2. The. plaintiffs filed a suit on 
17-6-1963 for recovery of Rs. 4068.75 from 
the defendants on the allegation that 
pursuant to an agreement they had des- 
patched by train 93 bags of broken rice to 
the defendants for effecting sale thereof 
at the rail~head. i. e. Shalimar Railway 
station. The defendants had auoted the 
prevailing market rate to be Rs. 17.50 per- 
maund. As the defendants did not pav the 
price and raised false pleas to avoid 
the liability. the plaintiffs were obliged to 
come to the Court. 


3 The defendants in a ioinf 
written statement denied that the des- 
patch of the consignment was not in the 
manner as pleaded by the plaintiffs: the 
defendant No. 2 had informed the second 
plaintiff that the defendants were not 
licensed dealers under the West Bengal 
Food Grains Licensing Order and thus it 
would be difficult for them to dispose of 
the consignment of broken rice at Cal- 
cutta: it was s ultimately agreed that = 
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plaintiffs would despatch the consignment 
to Shalimar with their man and’ attemnt 
would be made for disposal with the as- 
sistance of defendant No 3 the plaintiffs 
representative accompanying the consign- 
ment got the stock transported to the pre- 
mises of one Mohanlal & Co. with the 
help of defendant No. 3; the stock of bro- 
ken rice was unfit for human consump- 
tion and the authorities of the Calcutta 
Corporation ceased and destroyed the 
same and even started a prosecution 
against Mohanlal & Co.; the claim was 
not tenable as the contract was illegal. 
the Bargarh Court had no jurisdiction: the 
suit suffered from defect of non-ioinder 
of parties — Corporation of Calcutta and 
Mohanlal & Co. were necessary parties: 
the claim was barred by limitation, ete.. 


4, The learned Trial Judge found 
that the suit as laid was maintainable: the 
defendants failed to establish that the 
stock of broken rice was unfit for human 
consumption or that it has been seized 
and destroyed bv the Corporation of Cal- 
cutta. He further found that the contract 
was valid and the plaintiffs were entitled 
to recover the price of the 93 bags of 
broken rice. Accordingly he decreed the 
suit with pendente lite and future interest. 


5. Upon appeal by the dependants 
the learned District Judge sustained all 
the findings of the trial Court except the 
one Yelating to the legalitv of the deal 
forming the basis of the claim. He found 
that in 1960 when the rice was consigned, 
there were in vogue statutory control 
orders both in Orissa and West Bengal and 
neither the plaintiffs nor the defendants 
had the requisite license to possess and 
deal in rice. He assumed that the parties 
‘were aware of the position and, therefore, 
the contract was void ab initio and the 
provisions of Section 65 of the Contract 
Act was not applicable. He accordingly 
reversed the decree of the trial court 
and dismissed the suit. In this second ap- 
peal the plaintiffs assail the reversing 
decree. 


6. The only question that has to 
be considered is whether the plaintiffs 
are entitled to rely upon the equitable 
provision in Section 65 of the Contract 
Act. That section provides:— 


“When an agreement is discovered 
to be void, or when a contract becomes 
void, any person who has received anv 
advantage under such agreement or con~ 
tract is bound to restore it, or to make 
compensation for it to the person from 
whom he received it.” 


The doctrine of ‘restitution in integ- 
rum’ is of general application and Sec- 
tion 65 incorporates that eauitable pro- 
vision. Both at common law in England 
and in this country courts have taken the 
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A.LR. 
view that the rule should be liberally 


construed in order to do equity and jius- 
tice between parties. 


7. Section 65 of the Contract Ac 
does not apply to contracts which were 
ab initio void to the knowledge of the 
contracting parties but is applicable to 
cases. where at least the plaintiffs were 
not aware of the void character of the 
contract (though from the inception the 
contract was invalid) and discovered it 
to be so (AIR 1922 P. C. 403). 

8. The defence plea in paragraph 
7 of the written statement that the de- 
fendant no. 2 had notified the plaintiff 
no. 2 of absence of the requisite license 
at Calcutta and, therefore, the deal would 
not be possible has not been established 
at the triak The defendant no. 2 as 
D. W. 3 has only casually said that he 
had mentioned about there being no 
license at Calcutta. The finding of the 
appellate court that the deal was illegal 
to the knowledge of the parties from the 
very beginning is a conclusion based unon 
No evidence. Mr. Mohanty for the Tes- 
pondents tried to put it as an inference 
of fact from the proved facts. I am nof 
able to accept that contention particularly 
In the background of several untenable 
pleas of the defendants. Those pleas hay- 
ing been negatived by both the courts 
below. the defendants were to compen- 
sate the plaintiffs unless Section 65 of 
the Contract Act was not to be applied. - 


9. Reliance has rightly been pla- 
ced by the learned counsel for the appel- 
lants on the case of Siyaram Krishnaih 
v. Venkata Narahari Rao AIR 1960 Andh. 
Pra. 186. wherein a case of this type. 
Section 65 of the Contract Act was relied 
upon to sustain the decree for refund of 
ar value. The learned Chief Justice 
said:— 

“The effect of Section 65 is that. In 
such a situation. it enables a person in 
pari delicto to claim restoration since it 
is not based on an illegal contract but 
dissociated from it. That is permissible 

reason of the section because the action 
is not founded on dealings which are 
contaminated by illegality. The party is 
only seeking to be restored to the status 
quo ante.” 

Mr. Mohanty relied upon the cases of 
Kearle v. Thomson ((1890) 24 QBD 742) 
and Qadir Buksh v. Hakam AIR 1932 Lah 
503 (FB). The principle indicated in the 
aforesaid cases is bevond dispute. But the 
question that pertinently has arisen for 
determination in this case is to whether 
at the time the contract was entered into 
and the despatch of the consignments of 
broken rice was made, whether both the 
parties or at least the plaintiff knew 
that the contract was void. If the finding 
to be reached is that the plaintiff was 
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not aware of that position. the onlv con- 
clusion that can be reached is that the 
contract was discovered to be void. 
The application of Section 65 of the Con- 
tract Act is kent out only in those cases 
where the contract was known to be void 
at the time it was entered into. A distinc- 
tion has been made between the cases 
where the contract is void from the in- 
ception and is known to the parties to be 
So at the time itis entered into and a 
contract which is void from the: incep- 
tion but parties or at least one of the 
parties enters into it bona fide and later 
is discovered to be void. In the first case 
Section 65 is not applicable while in the 
second case benefit is available of that 
statutory provision. 


10. I, therefore, hold that the 
Plaintiffs were entitled to the compensa- 
tion for .the 93 bags of broken rice. The 
second appeal succeeds. The iudgment 
and decree of the appellate court are set 
aside and those of the trial court are 
restored with costs to the appellants 
throughout. . 

Appeal allowed. 


AIR 1974 ORISSA 51 (V 61 C 18) 
G. K. MISRA. C. J. 
Dibakar Mohanty Petitioner v. The 
Collector. Cuttack and others. Opposite 
Parties. 


Civil Revn, No. 386 of 1972 D/- 9-8~ 
1973. from order passed bv P. C. Patra. 
Munsif Ist Court, Cuttack. D/. 26-10-1972. 

Index Note:— (A) Civil P. C. (1908), 
Order 6. Rule 17 — Amendment of plaint 
— Title claimed on basis of acquisition 
of permanent tenancy instead of by ad- 
verse possession as claimed in plaint 
— No change in facts already pleaded 
— Amendment though asked ten vears 
after allowed. (Para 2) 


G. B. Mohanty for R. Mohanty. for 
Petitioner. R. C. Patnaik. Addl. Govt. 
Advocate, for Opposite Parties, 


ORDER:— The petitioner and the 
opp. parties Nos. 4 and 5 are the plain- 
tiffs. They filed Suit No. 176 of 1962 
on 3-8-1962 against opposite parties nos. 
1 to 3. the Collector. Cuttack. the Sub- 
Divisional Officer. Cuttack and the 
Tahasildar. Khasmahal, Cuttack. The suit 
was for permanent injunction on the 
allegation that the plaintiffs have perfec- 
ted their title by adverse possession from 
the time of their forefathers. In para- 
graph 2 of the plaint the following aver- 
ment was made:— 

“This piece of land has been in ex- 
clusive and undisturbed possession of the 
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plaintiffs family since the time of the 
plaintiffs ancestors. The ancestors of the 
plaintiffs were holding their shops in this 
plece af land were earning their livelihood 
and after them. these plaintiffs have con- 
tinued to hold those shops till this day.” 

A little more than ten vears after 
the plaintiffs filed an application for 
amendment of the plaint under Order 6, 
Rule 17, C. P. C. the following amend- 
ment was prayed for to be inserted in 
the plaint:— 

“That the suit land appertains to 


Touji No. 2500 belonging to ex-inter~ 
mediarv Ray Jogesh Chandra. That 
the plaintiffs and their forefathers 


are in continuous peaceful possession of 
the suit land asserting permanent tenancy 
right since 1932 with the knowledge of 
the ex-proprietor and the defendants 
openly by constructing houses where 
they used to run their shop and residing 
therein with their family members.. The 
plaintiffs and their forefathers are agri- 
culturist as well as doing business. That 
after the vesting of the estate to which 
the suit land appertains. In 1954 the plain- 
tiffs continued to be a permanent tenant 
under the State of Orissa. That the plain- 
tiffs have been compelled to file this suit 
on receipt of ejectment notice from the 
State of Orissa dated 9-4-58,”’ 

On the objection of the defendants 
that the amendment changes the nature 
of the suit it was rejected on 26-10-72 
by the learned Munsif. It is against this 
na that the Civil Revision has been 

ay . 


2 I have extracted the relevant 
passages from the plaint and the amend- 
ment petition to show that the basic facts 
are the same. The claim of the plaintiffs 
is based on possession in their own right, 
title and interest ever since the time of 
their forefathers. The only difference 
which they want to bring bv wav of 
amendment is that whereas in the plaint 
they claim title by adverse possession. in 
the amendment they clarify by saying 
that they have acquired permanent 
tenancy. The legal inference from the 
facts already pleaded in the plaint is de- 
sired to be changed in the amendment 
application substantially. On the same 
facts it is open to a party to ask for dif- 
ferent reliefs. Asking for different reliefs 
on facts already pleaded does not alter 
the nature of the suit. At any rate. such 
an amendment js to be very liberally 
construed as it does not preiudice the 
defendants in anv manner and more so 
when the evidence has not been gone 
into. I am therefore inclined to allow the 
amendment despite the fact that it was 
sought about ten vears after. 


3. It is somewhat remarkable that 
the learned Munsif has allowed this liti- 


52 Ori. [Prs. 1-2] 


gation to be protracted for over ten 
years. The matter must be closed 
within three months after the re- 
cords go back. The amendment is 
allowed and so also the Civil Revision. 
As the amendment was sought ten vears 
after, the plaintiffs are to pav a cost of 
Rs. 100/- to opposite parties nos. 1 to 3 
within one month from today. failing 
which the amendment shall stand dis- 
missed without further reference to 


Bench, 
Revision allowed. 


(AIR 1974 ORISSA 52 (V 61 C 19) 


G. K. MISRA. C. J. AND 
S. K. RAY. J. 

Bijayananda Patnaik and others, 
Petitioners v. President of India and 
- others. Opposite Parties. 

O. J. C. No. 334 of 1973. D/~ 22-10- 


1973 
Constitution of India, Articles 356, 
361 — Governor’s report recommending 


Presidents Rule and Presidents procla- 
mation under Article 356 not fusticiable, 


When the Chief Minister tendered 
resignation of her Council of Ministers, 
the Governor should have called the 
leader of the Opposition party to form the 
ministry without testing its strength. Gov- 
ernor’s decision not to call the leader of 
the Opposition to form the ministry and 
to recommend for President’s Rule under 
Article 356 are however not jiusticiable 
and no writ can lie to quash them for the 
following reasons. 


(a) Breach of the above convention is 
Not enforceable in Court: 


(b) The decision was not of the State 
Government but of the Governor with- 
out the aid and advice of the Council of 
Ministers and as such Article 361 (1) is 
a bar; 


(c) The allegation of mala fides 
against the Governor cannot be gone into 
in his absence. 


In issuing the Proclamation under 
Article 356 the President has to act with 
the aid and advice of the Council of Minis- 
ters. The Proclamation is not justiciable 
on the following grounds: 


(a) The wide source of the informa- 
tion as contemplated by the expression 
‘otherwise’ gives ample indication that the 
President’s satisfaction is not iusticiable. 

(b) The satisfaction and the basis of 
satisfaction are both subjective and are 
not subject to judicial review. 

(c) In view of the provisions under 
Article 74 (2) and Article 361 (1) the Court 
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_is not in a position to test the srounds of 


satisfaction, 


(d) The provision for Parliamentary, 
approval for continuance of the Proclama-= 
tion beyond two months from the date of 
its promuleation gives clear indication 
that for a period of two months it cannot 
be questioned either by Parliament or by 
Courts. The fact that its continuance 
after two months has been subjected to 
Parliamentary approval gives a further 
indication that it is not iusticiable in 
court. 

(e) The satisfaction of the Presidentis 
integrally connected with the question of 
enforcing ‘the convention on the Governor’s 
failure to call the leader of the Onpposi= 
tion to form the Ministry. The convention 
being not enforceable. the satisfaction 
based on a decision whether to honour the 
convention or not, is equally unenforce- 
able. Case law discussed. (Para 36} 


B. M. Patnaik, K. N. Jena. M. E 
Panda. S. P. Raiu, S. C Lal and A. 
Mukherjee, for Petitioners: G. Rath (Adə 
vocate General). (for No. 3) and Addl, 
Govt. Advocate. (for No 4). for Opposite 
Parties. 


G. K. MISRA, C. J.:— The writ ap- 
plication has been filed be 74 persons. 
They were all members of the Orissa 
Legislative Assembly which was dissolv+ 
ed by the Proclamation dated 3rd March, 
1973 issued by the President of India under 
Article 356 of the Constitution (herein= 
a to be referred to as the Proclama« 

on), 


2. The substantial averments fn 
the Writ application may be stated in 
short hereunder. 

Shri Bijayananda Patnaik alias Biju 
Patnaik (petitioner No. 1) was the leader 
of the Pragati Party and of the Opposition 
in the Orissa Legislature. Petitioners 1 to 
71 are members of the Pragati party. peti~ 
tioner No, 72 is an Independent member 
and petitioners Nos. 73 and 74 are mems 


bers of the Jharkhand party, 


On 9th of January, 1971 the Swa-+ 
tantra iana Congress ministry resigned. 
The resignation was forthwith accented 
by the Governor without asking the Chief 
Minister to carry on the administration 
until alternative arrangement was made. 
There was a constitutional void till 11th 
January, 1971 when a Proclamation under 
Article 356 was issued. In a subsequent 
proclamation issued on 21st January. 1971 
the President dissolved the Legislative 
Assembly. 


The mid-term election was held on 5th 
of March, 1971. The strength of the par= 
ties and independent members after mg 
election was as follows: 


Congress (0) 
Jana Congress 
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5 seats were vacant. 


By-elections of the fiye seats were 


: held in the month of Mav and September, 
1971. Out of these five. 


three came to 
Utkal Congress. one to Independent and 
One to Swatantra. 


After the by-election held on 27-9- 
1971 the strength of different parties 
stood as follows: 


__ (Three M. L. As, one from Congress 
, (O). another from Jharkhand and an 
' Jndependent member 


joined Con- 


gress (R) in March, 1971 soon after 
the 1971 elections) 





Total — 135 
(Contd on Col. 2) 
Congress (R) = 52 
Swatantra = 36 + T 
Utkal Congress — 34 + 1 
P. S. P. = 4 
E a i — 4 
(Mì — 2 
a — 3 
Independents — 2 
Jana Congress — ł 
Total — 140 


In April, 1971 Swatantra, Utkal Con- 
gress Jharkhand and some other Inde- 
pendent members formed a United Iront 
Assembly party and elected Sri Biswanath 
Das, an outsider, as the leader of the said 
Legislature party. Sri Biswanath Das 
claimed a maiority support of 72 in a 
House of 135, 5 seats being vacant bv then. 
He was called upon by the Governor as 
the leader of the United Front to form the 
Government. The council of Ministers 
under Shri Biswanath Das was sworn into 
office on 3rd April, 1971. 


In May, 1972 the four M. L. As. be- 
Jonging to the Praja Socialist Partw joined 
the Congress (R). 

On 5-6-1972 six M. L. As of the 
Swatantra party joined the Congress (R). 


On, 6-6-72 three M. L. As, of the Utkal 
Congress party joined the Congress (R). 

On 9-6-1972 the Utkal Congress Le- 
pislature partv passed a resolution. called 
merger resolution, whereunder all the le- 
gislators of the Utkal Congress unanimous- 
y decided to return to its parent body, 
the Congress (R). 

On 9-6-1972 one M. L. A. from the 
Swatantra party joined the Congress (R). 

On 10-6-1972 three M. L. As — two 
from the Swatantra and one from Jhar~ 
khand — joined the Congress (Ry. 

Thus by 10-6-1972 the strength of the 
Congress (R) Bad waves to 94 from the 
original number 4 

The Congress (R) at the Centre had 
taken all possible undemocratic and un~ 
desirable steps to topple the ministry by 


Independent supporting the party, 
Independent supporting, : 


defection with the sole obiect of install- 
ing a ruling Congress ministry. 

On the 9th June, 1972 Shri Biswanath - 
Das tendered his resignation. 

On the 14th June. 1972 Congress (R) 
ministry was sworn into ‘office with Shri-~ 
mati Nandini Satpathy as Chief Minister. 


Prior to the passing of the merger 
resolution dated 9th of June, 1972 the 
Central and Local leadership of the Con-= 
gress had given firm commitment thaf 
all the M. L. As. of the Utkal Congress 
would be admitted 9 the ruling Congress 
Party and that only the case of Shri 
Bijayananda Patnaik would be considered 
at the highest level of the Congress party. 
The commitment was given personally to 
Shri Nilamani Routrav. the leader of the 
Utkal Congress Legislature party. On the 
basis of the commitment Sri Routray 
played an important role in persuading 
his colleagues to pass the merger resolu- 
tion. Sri Routray was sworn in as a mem= 
ber of the Council of Ministers. In viola- 
tion of the commitment. only 28 Utkal 
Congress M. L. As were admitted to the 
ruling Congress and the other six were 
not admitted. Sri Routray pressed upon 
the central and local leadership of the 
ruling Congress and the Prime Minister 
to honour the commitment and to admit 
the six Utkal Congress M. L. As. He fail- 
ed in his effort which had been continued 
till the date of his resignation. 

On 22-12-1972 eleven M. L. As, of the 
Utkal Congress party who had joined the 
ruling Congress returned back to the Ut« 
kal Congress in pursuance of a resolution 
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passed on 12th November. 1972. Even 
thereafter, Sri Routray continued to 
press upon the Congress leadership to 
fulfil its commitments and to bring about 
rapproachment between the Utkal Con-~ 
gress and the ruling Congress. Havinz fail- 
ed in all his efforts Sri Routray resigned 
from the ruling Congress and reioined the 
Utkal Congress on 28th February. 1973. 


At 6 A. M. on Ist March, 1973 wen- 
tyone M. L. As intimated the Speaker of 
their having resigned from the ruling 
Congress and of having joined the Pragati 
Party. | 

The respective strensth of the ruling 
Congress and the Pragati party in the 
Legislature at 6 a m. on Ist March. 1973 
was as follows: 

Congress (R) — 57 
Pragati Party — 68 

On that very dav four other M. L. As 
resigned from the ruling Congress and 
joined the Pragati party whose strength 
increased to 72. 


Out of 72 members of the Pragati 
party. two defected on that verv day. At 
the time the Governor drew up his r2port 
On Ist March, 1973 the strength of the 
Pragati party was 70 which consticuted 
an absolute majority in a house of 139 
excluding the Speaker. 


At the time the President issued the 
Proclamation on 3rd March, 1973 the 
strength of the Pragati party increased to 
71 as a member of the Legislature from 
the ruling Congress joined the Pragati 
party on 2nd March, 1973. This fact was 
telegraphically intimated to the Governor 
and the President. l 

On 1st March. 1973 the Appropriation 
Bill on the second supplementary siate- 
ment of expenditure for the year 1972~ 
73 was to be discussed amongst other offi- 
cial business. _ 

That day at 2 p. m. there was a by- 
election for one Raivasabha seat. The 
contest was between Sri Bhairaba Chandra 
Mohanty as a nominee of Congress (R). 
and Sri Debananda Amat. an independent 
‘candidate supported by the Pragati partv. 
Jharkhand, €. P. I. (M) and some Inde- 
pendent M. L. As. Shri Debananda Amat 
was declared elected by 77 votes against 
60 in favour of Sri Bhairaba Chandra 
Mohanty; 

The stand of the petitioners is thet as 
the Pragati Party had an absolute majori- 
ty of at least 70 Members in a House of 
139 excluding the Speaker the Governor 
was bound to call the leader of the ?ra- 
gati partv to form the government: he did 
not do so in collusion with the State and 
Central leadership of Congress (R 
the Governor’s report is actuated with 
mala fides and the .Proclamation is 
to be declared a nullitv as the President 
acting under the advice of the Certral 


A. 1. B. 


Cabinet issued the same; the advice given 
by the Central Cabinet to the President 
by which he was bound is the outcome of 
mala fides. 4 

The Proclamation was approved by 
the Parliament. . 

The petitioners prav for issue of a writ 
of mandamus, certiorari or anv other apn- 
propriate writ to quash— 

(i) the report of the Governor dated 
1-3-1973 which was vitiated by preiudice, 
malice and mala fides. 

(ii) the order of the Governor dated 
1-3-1973 proroguing the Orissa Legislative 
Assembly: 

(iii) the impugned Proclamation: 

(iv) The resolution of the Parliament 
approving the impugned Proclamation. 
and to issue an injunction restraining the 
operation of the prorogation and the Pro- 
clamation. 


3. Opposite parties I and 2 are the 
President of India and the Governor o 
Orissa. On 2-5-1973 this Court ordered 
that no notice would issue to opposite 
parties 1 and 2 as Article 361 of the Con- 
stitution is a bar. Notice was issued onlv 
to the Union of India (Opposite party 
No. 3) and the State of Orissa (Opposite 
party No. 4). Counter-affidavits have been 
filed by opposite parties 3 and 4. 

Most of the facts are not disputed. 


Opposite parties 3 and 4 challenge 
the facts alleging mala fides to the Pre- 
sident. the Governor and to them and 
plead that those questions cannot be gone 
into in the absence of opposite parties 1 
and 2. The main objections pertain to the 
maintainability of the writ application on 
various constitutional and legal grounds. 


4. The main grounds of attack of 
the petitioners may be noticed in brief: 

(i) The Governor in his report has 
accepted the position that the Pragatir 
party had a strength of 70 in a House of 
140. The President has accented this re- 
port on assessment of the strength of the 
Pragati party bv the Governor and on 
that basis has issued the Proclamation. 
Excluding the Speaker as prescribed in 
the second proviso to Article 179 a strength 
of 70 in a House of 139 constitutes abso- 
lute majority. Since the leader of the Pra- 
gati party requested the Governor to be 
called upon to form the Government no 
situation had arisen in which a Govern- 
ment could not have been formed and 
carried on in accordance with the provi- 
Sions of the Constitution, 


(ii) 2 M. L., As of Jharkhand party. 
2 M. L. As of C. P. I. (M) arid one Inde- 
pendent M. L. A. pledged their support 
to the leader of the Pragati Party if he 
is called .upon to form the Government. 
These M. L. As personally appeared be- 
fore the Governor at 4 P. M. on 1-3-1973. 
The leaders of the parties and the Inde- 
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pendent M. L. A. told the Governor per- 
sonally that they would support the 
‘leader of the Pragati party if he is called 
pon to form the Government. Thus the 
support of 76 M. L. As was demonstrated 
before the Governor. The Governor has 
given a false and distorted report to the 
President. Proclamation based on such 
a report is vitiated by mala fides. 


(iii) The statement attributed fo Dr. 
Harekrishna Mahtab in the Governot’s 
report (Annexure 10) is denied by him on 
affidavit. The Governor made a false 
statement and as such his report is taints 
ed with mala fides, 

üv) Satisfaction of the President 
under Article 356 based on irrelevant con- 
sideration such as false report of the Gov- 
ernor attributing a false statement to Dr- 
‘Mahtab and ignoring the support of 76 
. members to the leader of the Pragat 
party is a nullity as being based on Irre- 
levant consideration, 


(v) The Proclamation was issued not 
because the Pragati partv did not com- 
mand absolute maioritv in the Legisla- 
ture but because a Government formed 
by the Pragati party would not be stable 
and would not last long. In other words, 
President’s Rule was imposed on the State 
on the assumption that there was a like- 
Aihood of a situation arising in future m 
which the Government of the State can- 
not be carried on in accordance with the 
provisions of the Constitution. 


(vi) The concent of a particular leader 
commanding maidritv in a. Legislature In 
not being allowed to constitute the mini- 
stry.on the apprehension that it is not 
likely to be stable is alien to Article 356. 
Such a construction would have the effect 


of conferring powers on the Union Gov-: 


ent to . completely supersede and 


-` frustrate State autonomy and federa- 


lism provided for in the Constitu- 
tion. If such an interpretation is accepted, 
by the exercise of the powers under Arti- 
cle 356 of the Constitution anv political 
party in power at the Centre can assume 
to itself unfettered dictatorial powers bv 
preventing formation of a Government by 
- any other political pariy in anv State. 
Such an‘ interpretation would facilitate 
establishment of dictatorship. e 


5. The contentions advanced by 
the learned Advocate-General on behalf 
of opposite parties 3 and 4 may be enu- 
merated. 

(i) The Governor has not acted ille- 
wally or mala fide in not appointing peti- 
tioner No. Shri Bijayananda Patnaik as 
the Chief Minister who has no enforce- 
able right to become Chief Minister. _ 
; (ii) Governor’s report {Annexure~10) 

shows that the Governor was not satisfied 
ihat petitioner No. L would be able to 
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form a stable Government which would 
command the maioritv. support of the Le- 
Zislature 

(iii) Governor’s recommendation for 
TaD oeiiion of Presidents Rule is not mala 

e, 

(iv) Presidents satisfaction is nof 
vitiated by mala fides. 

(vì The satisfaction reached bv the 
President under Article 356 is not the 
Satisfaction of the Union Government. As 
the President is not answerable to court 
under Article 361. Presidents satisfaction. 
is not justiciable In court. 

(vi) The continuance of the Pro- 
clamation beyond two months is subiect 
to the approval of the Parliament. The 
propriety and legality of the President’s 
Proclamation is thus impliedly excluded 
from the jurisdiction of the court. 

(vii) In the exercise of the power 
under Article 356 political auestions are 
involved, There is no indicia prescribed 
as to how the legality and propriety of 
such exercise of power would be tested 
in court, 


6. Rival contentions reauire care» 
ful examination, 

7. Before examining the various 
contentions raised it will be appropriate ` 
to extract the material part of the Pro« 
clamation (Annexure-1]). 


“MINISTRY OF HOME AFFAIRS 
NOTIFICATION 


_ New Delhi, the 3rd March, 1973. 

G. S. R. 155 (©) — the following Pros 
clamation by the President is published 
for general information: — 

Whereas. I. V. V. Giri, President of India 
have received a report from the Gov- 
ernor of the State of Orissa and after con= 
sidering the report and other information 
received by me, I am Satisfied that a situa~ 
tion has arisen in which the Government 
of that State cannot be carried on in ac- 
cordance with the provisions of the Con~ 
stitution of India (hereinafter referred to 
as “The Constitution’’). 

Now. therefore, in exercise of the powers 
conferred by article 356 of the Constitu-. 
tion and of all other powers enabling me 
in that behalf. I hereby proclaim that I — 


(a) assume to myself as President of 
India all functions of the Government of 
the said State and all powers vested in 
or exercisable by the Governor of that 
State; 

(b) declare that thẹ powers of the 
Legislature of the said State shall be ex- 
ercisable by or under the authority of 
Parliament; and - 

(c) make the following incidental and 
consequential provisions which appear to 
me to be necessarv or desirable for giving 
effect to the obiects of this Proclamation, 
namely:—”" 
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8. Mr, Patnaik urged that when 
the Ministry of Smt. Nandini Satpathy re- 
signed on 1-3-1973 the Governor should 

“have called the leader of the opposition as 
‘a matter of course to form ministry with~ 
Out testing its strength and that if strength 
Was at all to be tested, it would have been 
on the floor of the House and that. at anv 
rate, on the Governor’s own conclusion that 
the Pragati Party had a maioritv of 
70 members out of 139 excluding the 
Speaker. its leader should have been call- 
ed to form ministry. 


_, 3. There is no constitutional pro- 
vision making it incumbent upon the 
Governor to call upon the leader of the 
majority party to form the Government. 

- Articles 163 and 164 which can throw 
Some light run thus: 

“163 (1) There shall be a Council of 
Ministers with the Chief Minister at the 
head to aid and advise the Governor in 
the exercise of his functions. except in so 
far as he is bv or under this Constitution 
required to exercise his functions or anv 
of them in his discretion. 

(2) If any question arises whether any 
matter is or is not a matter as respects 
which the Governor is by or under this 
Constitution required to act in his dis- 
cretion, the decision of the Governor in 
his discretion shall be final. and the vali- 
dity of anything done by the Governor 
shall not be called in question on the 
ground that he ought or ought not to have 
acted in his discretion. 

(3) The question whether anv. and if 
so, what. advice was tendered by minis- 
ters to the Governor shall not be inauir- 
ed into any Court. 

164 (1) The Chief Minister shall be 
appointed by the Governor and the other 
Ministers shall be appointed by the Gov- 
ernor on the advice of the Chief Minister, 
and Ministers shall hold office during the 
pleasure of the Governor. 

XX XX XX 

(2) The Council of Ministers shall be 
toliectively responsible to the Legislative 
Assembly of the State.” 

There is nothing in the two Articles 
that the Governor is bound to call the 
leader of the party who commands the 
majority in the House to form a ministry. 
The Council of Ministers is collectively 
responsible to the Legislature. The Gov- 
ernor in the exercise of his functions is 
fo normally act with the aid and advice 
of the Council of Ministers unless it ap- 
pears otherwise in the context. 

10. The Constitution is federal in 
structure. It is. however. modelled on the 
British parliamentary system of Govern- 
ment. In ATR 1955 SC 549 (Rai Saheb Ram 
Jawaya Kapur v. The State of Punjab) 
their Lordships observed thus:— 

‘yx xx Our Constitution, though fede- 
ral in its structure, is modelled on the 


A. L E. 


British Parliamentary svstem where 
the executive is deemed to have primarv 
responsibility for the formulation of gov- 
ernmental policy and its transmission inte 
law though the condition precedent to the 
exercise of this responsibility is its 
retaining the confidence of the legislative 
branch of the State. 

The executive function comprises both the: 
determination of the policy as well as 
carrying jt into execution. x x x x The 
President has thus been made a formal or 
constitutional head of the executive and 
the real executive powers are vested in 
the Ministers or the Cabinet. 

The same provisions obtain in regard to 
the Government of States. the Governor 
x X X occupies the position of the head of 
the executive in the State but it is virtua~ 
lly the Council of Ministers in each State 
that carries on the executive Government. 
In the Indian Constitution. therefore. we. 
have the same svstem of parliamentary ex. 
ecutive as in England and the Council of 
Ministers consisting, as it does. of the 


. members of the Legislature is like the 


British Cabinet, ‘a hyphen which joins. a 
buckle which fastens the legislative part 
of the State to the executive part’ 


The Cabinet enioving. as it does.a maio- 


rity in the Legislature concentrates in 


itself the virtual control of both legisla- 
tive and executive functions: and as the 
Ministers constituting the Cabinet are 
presumably agreed on fundamentals and 
act on the principle of collective respon- 
sibility. the most important auestions of 
policy are all formulated bv them.” 

The position was reaffirmed in AIR 
1971 SC 1002 (U. N. R. Rao v. Smt. Indira 
Gandhi) The underlined expressions em- 
phasise that Cabinet would command the 
majority in the Parliament or Legislative 
Assembly, 


11. Some of the well-accepted con= 
ventions prevalent in Great Britain are: 

(i) The party who command the 
majority in the House of Commons are 
entitled to have their leader placed in - 
office as Premier with the right to select 


his colleagues. 


(ii) A ministry which has lost the con- * 
fidence of the House of Commons must 
retire from office. unless it advises and is 
granted a dissolution. 


(iii) the Crown is normally bound to 
srant a dissolution on the request of a 
ministry which has not recently received 
a dissolution. 

(Constitutional Law by Keith. 7th 
Edn. at pp. 4-5). 


12. High constitutional authorities 
have laid down that the ministry would 
only command the maiority in the Legis- 
lature and not a stable majority. 


= 
` 
t 


-CY 
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__ The following passages from the Con- 
stitutional Law by Keith. 7th Edition. and 
from Sir Ivor Jenning’s Cabinet Govern- 
BER 3rd Edition, would highlight the 
point: F 


` Keith:— 


Í 


“The vital characteristic of the En- 
glish constitutional system is the solution 
of the relations between executive and 
legislature by the plan of responsible 
government. Under it the powers of the 
Grown are in fact exercised by Ministers 
responsible to the maioritv of the House 
of Commons. and they in turn represent 
the will of the electorate. That will is 
necessarily formed by means of the party 
system”. (P. 13) 

Jennings:-— 

“If the Government has a maioritv. 
and so long as that maioritv holds to- 
gether. the House does not control the 
Government but the Government controls 
the House” (P. 18) 

“The nature of the Queen’s choice 
necessarily depends upon the state of 
parties in the House of Commons. The 
simplest case is that in which a partv has 
a clear majority. The Government must 
¢elearly be formed out of that maiority 
and, if it has a recognised leader. he will 
be the Prime Minister.” (pp. 24-25) 

"The rule is that on the defeat and 
resignation of the Government the Queen 
should first send for the leader of the 


Opposition. This rule is the result of long 


——— 


practice. though it has hardened into a 
rule comparatively recently. Its basis Is 
the assumption of the impartiality of the 
Crown. Democratic government involves 
competing policies and thus the rivalrv of 
parties. The policv to be forwarded 1s 
that which secures the approval of the 


”- House of Commons. subiect to the power 





of the Government to appeal to the elec- 
tors. If. therefore. the Government is de- 
feated in the House of Commons and 
does not appeal to the people, or if. having 
appealed to the people. it is defeated. a 
new Government has to be formed. The 
Queen’s task is only to secure a Govern- 
ment, not to try to form a Government 
which is likely to forward a policy of which 
she approves. To do so, would be to en- 
gage in party politics. It is. moreover. es- 
sential to the belief in the monarch’s im- 
partiality not only that she should in 
fact act impartially. but that she should 
appear to act impartially. The only method 
by which this can be demonstrated clearly 
is to send at once for the leader of the 
Opposition.” (32). 

"There is thus a long series of pre- 
cedents covering more than a centurv. In 
each case the monarch has sent for the 
leader of the Opposition.” (P. 40) 
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“The rule has for its corollary the 
tule that before sending for the leader of 
the Opposition the monarch should con- 
sult no one. If he takes advice first. it can 
only be for the purpose of keeping out 
the Opposition or its recognised leader. To 
trv to keep out the Onppoistion is to take 
sides in a party issue. To try to defeat 
the claims of the recognised leader is to 
interfere in the internal affairs of the 
Chief Opposition party.” 


, 13. The underlined expressions are 
significant. From the aforesaid extracts 


` from Keith and Jennings the following 


conventions regarding asking the majority 
party to form Government and choice of 
Prime Minister are followed: 


(i) If the Government is defeated in 
the House of Commons and does not ap- 
peal to the People or if having appealed 
to the people it is defeated. a new Gov- 
ernment has to be formed. 

(ii) On the defeat and resignation of 
the Government. the Queen should first 
send for the leader of the Opposition. 

(iii) Before sending for the leader of 
the Opposition. the monarch should con- 
sult no one. 

(iv) The Queen would not engage in 
party politics. Not only she should in fact 
act impartially but she should apnear ‘to 
act impartially. 

14, It is now well settled that the 
conventions which were prevalent in En- 
gland at the time of framing of our Con= 
stitution are to be honoured by different 
functionaries in the working out of the 
Constitution though thev are not put into 
a written Instrument of Instructions. 

In the Constituent Assembly there 
was a debate whether the well accepted 
conventions followed in England should 
be put into a written Instrument of Ins- 
tuctions for guidance. The proposal was ` 
not accepted. Reasons have been given in - 
the Indian Constitution bv Granville Aus- 
tin at pp. 138-139. 


“The essence of Ambedkar’s argu- 
ment in December. 1948. when he moved 
the inclusion of the Presidents. Instru- 
ment of Instructions. was that the In- 
strument had moral force. It established 
a code of behaviour. of procedure. A pro- 
vincial] legislature or the Union ‘Parlia- 
ment, said Ambedkar. could by citing the 
Instrument, force a Governor, or the Pre- 
sident to heed the advice of his ministers. 
or face impeachment proceedings for 
violation of the Constitution. Ambedkar 
admitted that the provisions of the Instru- 
ment were not. strictly speaking. enforce- 
able or justiciable. And he rejected Nazi- 
ruddin Ahmad’s suggestion that they he 
made justiciable — by allowing the Pre- 
sident to be questioned as to whether he 
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had followed the advice of his ministers 
— because they would permit the Courts 
to interfere in the affairs of Parliament 
and the Executive. The system of checks 
and balances would be unset. . 


Moving the deletion of Clause 62 (5) 
and Schedule-IIIA in October 1949. Am-~ 
bedkar told the Assembly that the mem- 
bers of the Executive, Legislature and 
Judicial branches of the Government 
‘know their functions, their limitations, 
and their duties............ The Executive is 
_ bound to obev the legislature without any 

kind of compulsory obligation laid down 
in the Constitution.’ Thereupon this eg- 
change ensued: 


Shri H. Vi Kamath: If In anv parti- 
cular case the President does not act upon 
the advice of his ministers. will that be 
tantamount to a violation of the Constitu~ 
tion and will he be liable to impeachment? 
The Honourable Dr. B. R. Ambedkar; 
There is not the slightest doubt about it 


From this, one is forced to deduce 
that Ambedkar and the members of the 
Drafting Committee, perhaps under pres- 
sure from Nehru or Patel. had come to 
the conclusion that the written provisions 
of a non-justiciable Instrument of Instruc- 
tions and the tacit_conventions of Cabinet 
government had equal value: both were 
unenforceable, but both provided a 
mechanism by which the legislature could 
control the Executive: and of the two. 
conventions were the tidiest and the sim- 
plest wav of limiting Executive authority. 
Not all the members of the Assembly 
were happy about the removal of the 
written conventions. although Ambedkar’s 
categorical statement to Kamath had aui- 
eted most fears Avvar attempted to 
soothe the suspicions that remained. He 
warned the Assembly that including a 
partial list of conventions in the Constitu- 

tion might cause the Executive to suppose 
` that all powers not specifically denied 
them were theirs. and the result. he said, 
could be conflict between the Executive 
and the Legislature. Avvar concurred with 
Ambedkar that a President who did not 
heed the advice of his ministers would in 
fact be thwarting the will of Parliament, 
for which he could be impeached. With 
the Instrument of Instructions gone. the 
protection of parliamentary sovernment 
in India was left to convention. to the 
vigilance of Parliament. and ultimately. 
‘to the will of that power which........ . is 
the true political sovereien of the State —~ 
the majoritv of the electors or ...... the 
nation’.” 
The underlined expressions deal with the 
core of the matter. The framers did not 
want the conventions to be put in a writ- 
ten Instrument of Anstructions. Protece 


+ 





A. I. R. 
tion of Parliamentary Government was 
left to tacit conventions. vigilance of the 
Parliament and the electorate They were 
well aware that conventions are not ens 
forceable through Courts. 

That position was accepted in AIR 197} 
SC 1002 para 3: 

“gx xx xx But it must be re« 
membered that we are interpreting a 
Constitution and not an Act of Parliament, 
a Constitution which establishes a parlia~ 
mentary system of Governmen® 
with a Cabinet. In trying to under- 
Stand. one may well keep in mind the 
conventions prevalent at the time the Cons 
stitution was farmed.” 


15. We now proceed to discuss the 
value of conventional usage. Relevant 
Passages from standard Constitutional aus 
thorities are extracted hereunder: 

(i) “The rules relating to the choice 
and appointment of the ministry and the 
Cabinet, and those which govern ‘the re- 
lations of the latter with the Crown. the 
Prime Minister, and Parliament. depend 
upon conventional usages which have come 
to be regarded as constitutional necessi- 
ties. but though necessarv to be observed 
in order to ensure the harmonious co- 
operation of the legislature and the execu 
tive, thev do not form substantive law re+ 
cognised and enforced by the courts.” 

__ (Halsbury, Vol. 7. para 711). 

(ii) “Conventions are mentioned se« 
parately because they are not laws, and 
the courts are therefore not bound to en= 


force them. They certainly do not amounf 


to law. but they are regarded as being so 

fundmental a nature that it would be un- 

oe that anyone should transgress 
em,” 


(Yardley at p. 4 in Introduction to 
British Constitutional Law’). 


(iii) “The conventions are rules which 
are not enforced by courts.” 

(Jennings at p. 103 in ‘The Law and the 
Constitution). 

(iv) “Breach of a convention in any 
case is far more likely to lead to political 
action than to proceedings in court being 
brought against the offender. The refusal 
of a defeated Ministry to resign. though 
ultimately it could lead to administrative 
action which Parliament would refuse to 
sanction or condone and thus lead to ille- 
gal acts for which the Courts would give 
redress, would have much more rapid 
repercussions in the political field.” 


(Wade and Phillips. Constitutional 
Law at pp. 88 & 90) 

It is clear from the aforesaid extracts 
that in England which is the mother of 
the Parliamentary svstem of Government, 
most of the practices are. based on con 
ventions They are hardly dishonoured, 
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If they are disrespected. the ministrv can- 
not last long. If a ministry defeated on the 
floor of the Parliament does not vacate 
. office. the budget cannot be passed and 
various legislative proposals would not 
receive the sanction of the Parliament. 
Ultimately acts done by the executive 
without the authority ‘of law would be 
ilegal and questioned in courts. But 
the breach of the conventions is not 
enforceable through courts. The ulti 
mate sanction behind the conventions is 
the control to be exercised bv the 
Te and the electorate in the last 
resort. 


16. We would now examine whe- 
ther the Governor came to a conclusion 
that the strength of the Pragati Partv was 
in a House of 139 excluding the Spea- 

en, 


To appreciate this contention. paragra- 
phs 9 to 18 of Annexure 10 may be ex- 
tracted: 


“9. Shri Biju Patnaik. leader of the 
Opposition (Leader of the Orissa Pragati 
Legislature party) met me at 9.45 A. M 
the same dav and indicated that he would 
be able to form an alternative Govern- 
ment as he commanded a single majority 
party of 72 in a House of 140. on the basis 
of withdrawal of 25 Members of the Legis- 
lative Assembly from the Ruling Partv as 
per list enclosed. I told him that the 
ae would receive my due considera- 
tion. 


“10. From the copy of the letter 
signed by Shri N. Rath. Secretary of the 
Orissa Legislative Assembly (No. 3485/LA 
dated 1-3-1973) addressed to Shri Biju 
Patnaik, M. L. A. Leader of the Onposi- 
tion (copy enclosed). the total number of 
Orissa Pragati Legislature party on 1-3- 
1973 is stated to be 72. One Member of 
the Legislative Assembly Sri Jagateswar 
Mirdha included in the above number of 
72. has sent a letter to me about mid-day 
on the Ist March, 1973 that his signature 
was taken by force and he was not will- 
ing to ioin the Orissa Pragati Legislature 
party. He has informed me in his letter 
that he will support Shrimati Nandini 
Satpathy. the Leader of the Congress 
Legislature party, and her Government. 
Another letter which I have received, 
after I met the leaders of the Opposition 
along with their supporters. is from Shri 
Gopal Pradhan. M. L. A. at 9 P. M. on 

(Contd. on Col. 2) 


. Sri Balaram Sahoo 

. Sri Rai Kishore Pradhan 
Shri Debrai Sahoo 

. Sri Nilamoni Routray 

. Sri Surendra Naik’ 

Sri Saharaj Oram 

. Sri N. B. Samant 

. Sri Maheswar Maihi 


CO “TGP CT G9 DO BE 
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1-3-1973. wherein he states that he was 
intimidated and threatened and. as such, 
he was forced to give his signature to es 
cape from their clutches. Copies of both 
the letters are attached for vour kind 
perusal. 


11. After these two letters are taken 
into consideration. the number of Mem- 
bers of the Orissa Pragati Legislature 
party has come down to 70 from 72. 


12. At 4.00 P. M. on 1-3-1973. Sri Biju .- 
Patnaik, Dr. H -K. Mahtab. Shri Nilamoni 
Routary and Sri R. N. Singh Deo. with 
their supporters came and met me at Rai 
Bhawan. Besides the leaders of the Ori- 
ssa Pragati Legislature party and their 
so-called supporters. could observe. 
among them. the newly elected Raiya 
Sabha Member and some press Repre- 
sentatives. Shri Biju Patnaik requested 
me to invite him to form the Ministry as 
he claimed majority support. He cited the 
result in the by-election to the Raiya 
Sabha held that day in which the candi- 
date of the Ruling Congress party lost to 
the Independent supported bv the opposi- 
tion, by I7 votes. 


13. During the discussion, Dr. Mahtab 
urged immediate permission to his party 
to form a Government and stated as 
follows: 

“The greater the delay greater is the 
chance of losing the present maiority. If 
there is delay in taking a decision. some 
Members who have come to us mav ¥o 
back — Ava Ram and Gava Ram may 
take place.” 

Taking the views of Dr. Mahtab and 
taking into consideration the two letters 
which I have received from two members 
of the Legislative Assembly (Shri Jagates- 
war Mirdha and Shri Gopal Pradhan) 
within few hours after they claimed to 
have maioritv indicates that the present 
strength of Orissa Pragati Legislature 
party may not remain steady and is likelv 
to change under other pressures such as 
ministry-making. ete. 

14. From the list of 25 M. L. As 
stated to have joined the Orissa Pragati 
Legislature party 8 belong to Utkal Con- 
gress. 5 to Swatantra., 2 to Jharkhand par- 
ties all of whom joined the Congress party 
only in June. last. 9 belong to the origi- 
nal Congress and one is Independent. 

15. -The trend of defection by the Le- 
gislators from one party to another is 
summarised below. 


Originally they 
belonged to the 
Utkal Congress 
Party. Subsequently 
joined the Congress 
and now joined the 
Pragati Legislature 
party. 
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Swatantra-— 

1. Sri Gangadhar Pradhan 

2. Shri Hemendra Mohapatra 
3. Shri Radhamohan Nayak 
4, Shri Dhanrai Randhari 

5. Shri Gopal Pradhan 
Jharkhand— 

1. Shri Ignace Majhi 

2. Shri Sidhalal Murum 


i 


Independent— 
1. Shri Bansidhar Patnaik 


16. It will, thus be clear that political 
defection by Members of the Legislative 
Assembly in this State from time to time 
either for consideration of office or for 
personal gains has become common and 
has affected the political life of the State 
adversely. This tendenev is harmful to 
the functioning of democracy. Looking to 
the previous history of the legislators 
after the General Election in 1971, it is 
very clear that there is no guarantee that 
the present maiority claimed by Shri 
' Biju Patnaik and his supporters will re- 
main stable. and if a Ministry is allowed 
to be formed under the leadership of Sri 
Patnaik, the said ministrv may not remain 
for a Iong time. 


17. The members of the present Ori- 
ssa Pragati Legislature party belong to 
' different parties having different political 
ideologies. In mv view. the Govt. formed 
by such a party may not be stable as the 
Members may try to defect if they do not 
get office etc. Sri Biiu Patnaik claims 
that he has got support of other members 
of the Legislature Assembly belonging to 
other political parties: but he has specifi- 
cally mentioned in his letter that he had 
already 47 Members in his partv and 25 
M. L. As from the present Congress party 
have joined his groun. This makes a total 
of 72. I have already received two letters 
from two Members of the Legislative As- 
sembly (namely Sri Javateswar Mirdha 
and Sri Gopal Pradhan) stating that they 
have not ioined Sri Biju Patnaik’s party. 
but that their signatures were taken for- 
cibly, They have further stated that they 
are the supporters of Shrimati Nandini 
Satpathy and the Congress party. So far 
I have not received any letter from any of 
the other political parties who intend to 
support Sri Patnaik. as has been claimed 
by him. In the absence of any letters from 
other M. L. As. it is very difficult to be- 
aed that some other M. lL. As will sup- 
por 


18. In view of the above facts, and 
after a careful consideration of the politi- 
cal situation in the State. I am satisfied 


ALR, 


Originally belonged to 
the Swatantra. Later 
joined the Congress and 
now again joined the 
Pragati Legislature party. 


Originally belonged to 
Jharkhand, .Later joined 

the Congress and now join= 
ed the Pragati Legislature 
party. 


Originally independent. 

Joined the Congress and 

now reported to have 
joined the Pragati party. 


that no party or parties with anv substan= 
tial majority can form a stable Govern 
ment. It will be better to obtain a fresh 
mandate from the people. I am of the 
opinion that a situation has arisen in 
which the Government of the State can= 
not be carried on in accordance with the 
provisions of the Constitution. I. there- 
fore, recommend that the Persident takes 
over the administration of this State 
under Article 356 of the Constitution of 
India and the Orissa Legislative Assembly 
be dissolved.” 


17. An analysis of the aforesaid 
paragraphs would show that the Governor 
examined the claim of the Pragati party 
of having 72 members on withdrawal of 
25 members from the Ruling party. He 
noticed that the figure ‘72’ had been re- 
duced by 2 within a few hours. After tak~ 
ing into consideration various aspects as 
mentioned therein he came to the conclu- 
sion that there is no guarantee that the 
present majority claimed by Shri Biju 
Patnaik and his supporters will remain 
stable and if a ministry is allowed to be 
formed under the leadership of Sri Pat- k 
naik, the said ministry might not remain 
for a long time. 


Thus, the Governor did not call the 
Ieader of the Opposition to form the Mini- 
stry not because they had no majority but 
because he expected that the majority 
might fall at any moment and there would 
be no stable ministry. 


18. In arriving at this conclusion 
the Governor did not honour the conven= 
tion prevalent in Great Britain in the 
matter of formation of the Ministry. The 
breach was in the following wav: 


` On the resignation of the ministry of 
Smt, Nandini Satpathy having lost its 
majority support in the Assembly, the 
Governor should have called the leader 
of the Opposition to form ministry. It was 
for the latter to say whether he would 
be able to form a ministry or not. The 
leader of the Opposition asserted that he 
had a majority support and that is cons 


x 
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firmed by the Governor’s own finding 
that he had support of 70 members. 


Even assuming that the Governor 


» wanted to test the exact support. he should 


have called upon the leader of the Oppo- 
Sition to test his strength in the House it- 
self which was in session. This was exa- 
ctly what the Governor of West Bengal 
did when he dismissed the ministry of 
shri Aiov Mukheriee in November, 1967. 
The facts of the case as reported in AIR 
1969 Cal 198 (Mahabir v. Prafulla 
Chandra) are that Sri Prafulla Chandra 
Ghose and some other M. L. As. left the 
United Front and claimed that the United 
Front had ceased to command the support 
of the. majority of the members of the 
Assembly. The Governor wanted Sri 
Ajoy Mukherjee. the then Chief Minister, 


. to call the Legislative Assembly into ses- 


sion by a Particular date to test whether 
he-had majority support. The Chief Mini- 


}.. ster deferred the sitting of the Assembly 


t 


despite Governor’s repeated requests. The 
Governor dismissed the ministry in exer- 
cise of his pleasure under Article 164 (1). 
In that case Governor wanted to test the 
majority in the House itself even though 
it was not in session. The Assembly was 
to be called into session only to test the 
majority. 


The Governor is not concerned whe- 
ther the ministry could be stable in future. 
Ti the ministry which would have been 
formed bv. the leader of the Opposition 
would have fallen afterwards. the Gover- 
nor would have been justified to recom- 
mend for the Presidents Rule if at that 
time no other person was in a position to 


form an alternative ministry by having: 


majority support 
19. We nexf examine if the Gov- 
ernor acts on the aid and advice of the 


\ Council of Ministers in submitting his re- 


*“nort to the President under Article 356. 


By Article 154 (1). the executive 


- power of the State shall be vested in the 


Governor and shall be exercised by him 
either directly or through officers subor- 
dinate to him in accordance with the Con- 
stitution, It was held in ILR (1971) Cut 
954 = (AIR 1972 Orissa 1) (Golakh Behari 
Chhotray v. State of Orissa) that the 
Governor bf Orissa has no function to ex- 
ercise in his discretion though in certain 
matters he acts directly and does not act 
with the aid and advice of the Council of 
Ministers. In that connection the following 
observation was made: 

“Certain Articles of the Constitution 


, vest the Governor with the power to act 


directly even when he does not act in his 
discretion. Take, for instance, Article 356 
of the Constitution. Provision has been 
made in this Article in case of failure of 
constitutional machinery in the State. 

x x x x 


a“ 
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When the Governor sends a report to the 
President that the constitutional machinery 
of the State ^as failed, he is to act directly 
and not with the aid and advice of the 
Cabinet.” 


20. We mav refer to some other 
Articles where the Governor is to act 
directly without the aid and advice of the 
Council of Ministers. 


Under Article 164 (1) the Chief Minis 
ter shall be appointed by the Governor. 
In selecting the Chief Minister the Gov- 
ernor has to keep in view a person who 
has the support of the majority in the 
Legislature. Before the formation of the 
ministry. there is no Council of Ministers 
and ministerial advice cannot be obtained 
in selecting the Chief Minister. l 

_ The verv Article prescribes that the 
Ministers shall hold office during the 
pleasure of the Governor. A Council of 
Ministers may refuse to vacate office 
after a vote of no-confidence is passed in 
the House, It is open to the Governor to 
dismiss the ministry in the exercise of his 
pleasure as was done in AIR 1969 Cal 198. 
In such a case the question of his acting 
on ministerial advice does not arise, The 
exercise of pleasure is not hedged in by 
anv limitation. 

Article 167 (b) and {c) run thus: 

_ “167. It shall be the duty of the Chief 
Minister of each State— 


_ (b) to furnish such information re- 
lating to the administration of the affairs 
of the State and proposals for legislation 
as the Governor may call for: and 

(c) if the Governor so requires. to 
submit for the consideration of the Coun- 
cil of Ministers any matter on which a 
decision has been taken by a minister but 
which has not been considered bv the 
Council.” 


In both the cases the Governor acts direc- 
tly. Article 167. (b) imposes a constitutional 
duty on him to know the administration 
of the affairs of the State and proposals 
for legislation even if the Council of 
Ministers does not want that the Governor 
should know them. If the Governor is not 
satisfied with the decision of a particular 
Minister. it is open to him to ask the 
matter to be placed before the Council of 
Ministers under Article 167 (c). 


Article 200, second proviso, enacts 
that the Governor shall not assent to, but 
Shall reserve for the ‘consideration of the 
President, any Bill which in the opinion 
of the Governor would, if it became law, 
so derogate from the powers of the High ` 
Court as to endanger the position which 
that Court is bv the Constitution designed 
to fill. Here the Governor acts directly 
without the aid and advice of the Coun~ 
cil of Ministers. His decision to reserve 
the Bill for the consideration of the Presi. 
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dent is not based on the advice of the 
Council of Ministers. 

An analysis ofthe aforesaid Arts. has 
been made only to emphasise that there 
are certain constitutional duties to be per- 
formed by the Governor directly in which 
he is not to act with the aid and advice of 
the Council of Ministers In sending the 
report to the President under Article 356 
the Governor is not to act with the aid 
and advice of the Council of Ministers. 

2i. We proceed to examine if the 
Governor’s report is tusticiable. 

Article 361 of the Constitution so far 
as material, runs thus: 

_ “361. (1) The President. or the Gov- 
ernor of a State. shall not be answerable 
to any court for the exercise and perfor- 
mance of the powers and duties of his 
office or for anv act done or purporting 
to be done by him in’the exercise and per~ 
formance of those powers and duties. 

Provided that the conduct of the Pre- 
sident mav be brought under review by 
any court. tribunal or body appointed or 
designated by either House of Parliament 
for the investigation of a charge under 
Article 61: 

Provided further that nothing in this 
clause shall be construed as restricting the 
right of anv person to brine appropriate 
proceedings ayainst the Government of 
India or the Government of a State, 

(2) No criminal proceedings whatso- 
ever shall be instituted or continued 
against the President. or the Governor of 
a State, in anv court during his term of 
Office. 

(3) No process for the arrest or im- 
prisonment of the President. or the Gov- 
ernor of a State. shall issue from anv 
court during his term of office.” 

Article 361 (1) clearly lavs down that 
the Governor is not answerable to anv 
Court for the exercise and performance 
of the powers and duties of his office. 


22. In sending the report to the 
President under Article 356 the Governor 
does not act on behalf of the State Gov- 
ernment. He acts directly without the aid 
and advice of the Council of ministers. In 
exercise of the functions of the Governor 
under Article 356. the Government of a 
State performs no act. In sending the re- 
port which is impugned, the Governor is 
not answerable to any court. As the re- 
port is not the act of the State Govern- 
ment. it is also not answerable to the 
court for the act of the Governor. Whe- 
ther the Governor’s report is mala fide or 
based on anv extraneous facts cannot be 
questioned in a court of law. It is not jus- 
ticiable as against the Governor because 
of the protection and immunity under 
Article 361 (1). The Governor cannot be 
summoned by anv court. Unless the person 
performing the act appears in Court. the 


ALE. 


validity of the act cannot be examined in 
his absence Thus. the Governor’s report 
is not iusticiable in Court either . against 
the Governor or against the State Gòv- . 
ernment. The Court isnotina position to 
examine if the Governor’s report is ace 
tuated with mala fides and is based on no 
materials. The Court will not go into any 
matter unless the person complained 
against is within its reach and before it. 


It is contended by Mr. Patnaik that 
bad faith would destroy immunity con- 
ferred under Article 361. He places re- 
liance on AIR 1952 Cal 799 (Biman 
Chandra Bose v. Dr. H. GC Mukheriee). 
ATR 1954 Andhra 9 (M. Gnanamani v. Gov- 
€rnor of Andhra). AIR 1971 SC 530 (Mad— 
hab Rao Scindia v. Union of India). The 
proposition as presented in its bald form 
is unexceptionable. As was observed in 
AIR 1971 SC 530 Para 47 “lack of 
bona fides unravels every transaction”. It 
is, however. well settled that the party | 
alleging bad faith must prove it. 


it is not necessary to refer to all the 
decisions. In AIR 1970 SC 564 the validi- 
ty of the Banking Companies Ordinance 
No. 8 of 1969 was auestioned. AIR 1971 
SC 530 dealt with an executive order of 
the President de-recognising the Rulers. 
The Ordinance and the executive order 
were passed by the President with the aid 
and advice of the Council of Ministers. 
The bona fides of the Union Government 
relating to the executive order and the 
Ordinance could be auestioned in terms 
of the second proviso to Article 361. 


None of the decisions relied upon bv 
Mr. Patnaik covers the point dealt with 
by us so far as the Governor’s report is 
concerned In which the Governor acts 
directly and not with the aid and advice 
of the Council of Ministers. 


_ 23. It was contended by Mr. Pat- 
naik that a defeated Chief Minister can- 
not. advise prorogation of the Assembiv. 
Article 174 (2) enacts thus: 

“174 (2) The Governor mav from time 
to time. 

(a) prorogue the 
House: 


(b) dissolve the Legislative Assembly”. 


Smt. Nandini Satpathy advised pro- 
rogation and dissolution of the Legislative 
Assembly while tendering her resignation. 
In AIR 1969 SC 903 (State of Puniab v. 
Satva Pal) their Lordships held that Arti- 
Cle 174 (2) does not indicate any restric- 
tions on the power of the Governor to 
prorogsue. The power is untrammelled. In 
exercising this power of prorogation in 
certain cases the Governor may act with 
the aid and advice of the Council of Mini- 
sters and in certain other cases directly 
without such aid and advice. ` 


House or either 


b- 
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Prorogation can be directly made 
without the aid and advice in the follow- 
ing cases which are merely illustrative 
but not exhaustive. 


(i) There is a motion of no-confidence 
pending discussion in the Assemblv. The 


Chief Minister to get over the 
difficulty may ask the Governor 
to prorogue the House. The Gov- 


ernor may not act upon such advice. 
He may refuse to prorogue so that 
the no-confidence motion may be discuss- 
ed in the Assembly. 

(ii) The Government is in a minority 
in the Assembly. The Chief Minister may 
advise prorogation to perpetuate the con- 
tinuance of the Ministry. The Governor 
may not act upon such advice and may 
dismiss the ministry in exercise of his 
pleasure under Article 164 (1) of the Con. 
stitution, ' : 

In this case Smt. Nandini Satpathy 
advised prorogation of the Assembly while 
tendering resignation when 25 M. L. As. 
left her patry and she was In a minority 
so as not to be able to continue the 
Government. When this position was 
brought to the notice of the Governor he 
,couid prorogue the Assembly. though he 
should have also called upon the leader 
of the Opposition to form the ministrv and 
to test his strength on the floor of the 
House. 


24. The next question for consi= 
deration is whether the satisfaction of the 
President under Article 356 is to be reach- 
ed with the aid and advice of the Council 
of Ministers. Under Article 74 (1) there 
shall be a Council of Ministers with the 
Prime Minister at the head to ald and 
advice the President in the exercise of 
his functions. Article 74 (2) prescribes that 
the question whether any. and if so what, 


\ advice was. tendered by Ministers to the 


President shall not be inquired into in 
any Court. In ATR 1970 SC 564 the satis- 
faction of the President under Article 123 
was exemined. In paragraph 21 their Lord- 
ships observed thus: 

Inder the Constitution. the Presi- 
dent being the constitutional head. nor- 
mally acts in all matters including promul. 
gation of Ordinance on the advice of his 
Council of Ministers. Whether in a given 
case the President mav decline to be guid- 
ed bv the advice of his Council of Mini- 
sters is a matten which need not detain 
us. The Ordinance is promulgated in the 
name of the President and in a constitu- 
tional sense on his satisfaction; it is in 
truth promulgated on the advice of his 
Council of Ministers and on their satisfac- 
tion. The President is under the Constitu- 
tion not the repository of the legislative 
power of the Union. but with a view to 
meet extraordinary situations demanding 
immediate enactment of laws, provision is 
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made in the Constitution investing the 
President with power to legislate by pro- 
mulgating Ordinances”. 

_, The same principle applies. In exer- 
cising powers under Article 356, the Pre- 
sident is to act with -the aid and advice of 
the Council of Ministers. 


25. We now examine the scope and 
ambit of Article 356 of the Constitution. 

“356 (1). If the President on receipt 
of a Teport from the Governor of a State 
or otherwise, is satisfied that a situation 

as arisen in which the Government of 
the State cannot be carried on in accord- 
ance with the provisions of this Constitu- 
fion, the President may bv proclamation— 

(a) assume to himself all or any of 
the functions of the Government of the? 
State and all or any of the powers vested 
in oF exercisable by the Governor or any 
body or authority in the State other than 
the Legislature of the State . 

(b) declare that the powers of the 
Legislature of the State shall be-exercis« 
able by or under the authority of Parlia- 
ment. 

(c) make such incidental and conse- 
quential provisions as appear to the Pre- 
sident to be necessary or desirable for 
giving effect to the objects of the Pro« 
clamation, including provisions for sus- 
pending in whole or in part the operation 
of any provisions of this Constitution re- 
lating to any body or authority in the State: 

Provided that nothing in this clause 
shall authorise the President to assume to 
himself anv of the powers vested in or 
exercisable by a High Court or to suspend 
in whole or in part the operation of anv 
provision of this Constitution relating to 
High Courts. 

(2) Any such Proclamation may be 
revoked or varied by a subsequent pro- 
clamation, 


(3) Every Proclamation under this 
article shall be laid before each House of 
Parliament and shall except where it is 
a Proclamation revoking a previous pro~ 
clamation. cease to operate at the expira~ 
tion of that period it has been approved 
by eee of both Houses of Parlia« 
ment. 


Provided that if anv such Proclama- 
tion. (not being a Proclamation revoking a 
previous Proclamation) is issued at a 
time when the House of the People is dis- 
solved or the dissolution of the House of ` 
the People takes place during the period 
of two months referred to in this clause, 
and if a resolution approving the Procla~ 
mation has ‘been passed by the Council 
of States. but no resolution with respect 
to such Proclamation has been passed by 
the House of the People before the ex- 
piration of that period. the Proclamation 
shall cease to operate at the expiration of 
thirty days, from the date on which the 
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House of the People first sits after its 
reconstitution unless before the expira- 
tion of the said period of thirty days a 
resolution approving the Proclamation has 
been also passed by the House of the 
People. 


(4) A Proclamation so approved shall, 
unless revoked, cease to operate on the 


‘date of the passing of the second of the 


resolutions approving the Proclamation 
under clause (3): 

Provided that if and so often as a reso- 
[ution approving the continuance in force 


- of such a Proclamation is passed bv both 


Houses of Parliament, the Proclamation 
Shall. unless revoked, continue in force for 
a further period of six months from the 

ate on which under this clause it would 
Sr have ceased to operate. but no 
such Proclamation shall in anv case re- 


main in force for more than three vearsı _ 


Provided further that if the dis- 
solution of the House of the People takes 
place during any such period of six 
months and a resolution approving the 
continuance in force of such Proclama- 
tion has been passed by the Council of 
States, but no resolution with respect to 
the continuance in force of such Procla- 
mation has been passed (by the House of 
the People during the said period the Pro- 
cClamation shall cease to operate at. the 


~- expiration of thirty davs.from the date 


on which the House of the People first 
Sits after its reconstitution unless before 
the expiration of the said period of thirty 
days a resolution approving the continu- 
ance in force of the Proclamation, has been 
also passed by the House of the People”. 

The source of the information on 
which the President would reach his satis- 
faction is very wide. The word ‘otherwise’ 
imposes no restriction or limitation on the 
Source of information. The President 
might have the information of the failure 
of the constitutional machinery from 
very secret sources: like C. B. L or G. I. D. 
The very amplitude and undefined charac- 
ter of the information on which the Pre- 
sident is to be satisfied indicates that the 
satisfaction and the source thereof are 
not justiciable, 

26. Mr. Patnaik does not dispute 
that the satisfaction of the President is 
subjective. The controversy is. whether 
the expression “a situation has arisen in 


‘ which the Government of the State can- 


not be carried on in accordance with the 
provisions of this Constitution” is subiect 
to objective tests. : 

In AIR 1931 P. C. 111 (Bhagat Singh 
y. Emperor) Section 72 of the Government 
of India Act. 1919 came in for considera- 
tion. The relevant part of the section runs 


t79, The Governor-General may m 
cases of emergency make and promulgate 


A.I.R. 


Ordinances for the peace and good sovern= 
ment of British India or any part thereof, 
XKXXxXx x” 

The petitioner in that case contended 
that a state of emergency did not exist. 
There Lordships observed:— 

“That raises directly the question who 
is to be the iudge of whether a state of 
emergency exists. A state of emergency is 
something that does not permit of any 
exact definition. It connotes a state of 
matters calling for drastic action whichis 
to be judged as such by someone. It is 
more than obvious that that someone must 
be the Governor-General and he alone. 
Any other view would render utterly 
inept the whole provision. Emergency de- 
mands immediate action, and that action 
is prescribed to be taken by the Governor- 
General. It is he alone who can promul- 
gate the Ordinance. 


Yet, if the view urged by the peti- 
tioner is right, the judement of the Gov- 
ernor-General could be upset either {aj 
by this Board declaring that once the 


A 


Ordinance was challenged in proceedings - 


by way of habeas corpus the Crown ought 
to prove affirmatively before a Court that 
a state of emergency existed, or (b) by a 


finding of this Board — after a contentious ' 


and protracted enquiry — that no state of 
emergency existed. and that the Ordinance 
With all that followed on it was illegal,” 

In fact. the contention is so com- 
pletely without foundation on the face of 
it that it would be idle to allow an appeal 
to argue about it.” 

It was next contended before their 
Lordships that the condition. ` that ~ the 
Ordinance was for the peace and vood 
government of British India is. subiect to 
objective tests. Their Lordships said: 

“The same remark applies. The Gov- 
ernor-general is also the judge of that. 
The power given by Section 72 is an ab- 
solute power, without anv limits prescrib~ 
ed, except only that it cannot do what the 
Indian legislature would be unable to do. 
although it is made clear that it is only 
to be used in extreme cases of necessity 
where the good government of India de=- 
mands it.” 

Their Lordships also held that even 
ff the Governor-General expounded 
reasons which induced him to promulgate 
the Ordinance, this was not in any wav 
incumbent on him as a matter of law. 

In AIR 1945 P. C. 48 (Emperor v. 
Benoarilal Sarma) Section 72 of the Goy- 
ernment of India Act, 1935 came in for 
consideration, Section 72, so far as rele- 
vant, runs thus: 

“72. The Governor-General may. In 
eases of emergencv. make and promulgate 
Ordinances for the peace and good goya 
ernment of British India or anv part there« 
of xx XX” 
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Section 72 of the Government of India 
Act. -1919 and Section 72 of the Govern- 
ment of India Act. 1935 are almost simi- 
lar. Their Lordships referred to AIR 1931 


«P C. 11! and said that it was plainly 


right. They observed thus: 

"It is to be observed that the paragraph 
Woes not require the Governor-General to 
state that there is an emergency. or what 
the emergency is. either in the text of 
the Ordinance or at all. and assuming that 
he acts bona fide and in accordance with 
his statutory powers. it cannot rest with 
the Courts to challenge his view that the 
emergency exists. x X X x” 

In AIR 1949 P. C. 136 (The Hubli 
Electricity Co. Ltd. v. Province of 
Bombav) Section 4 (D _ (a) of the 
Electricity Act. 1910 came in for conside- 
ration. Section 4 (1) (a). so far as relevant 
runs fhus: 

"4 (1) The Provincial Government 
may. if in its opinion the public interest 


$ go reauires. revoke a licence in any of 


t 


J 


the following cases, namely; 

(a) where the licensee in the opinion 
of the Provincial Government makes wil- 
ful and unreasonably prolonged default in 
doing anvthing reauired of him bv of 
under this Act: 


Lord Uthwatt sneaking for the Board ob= 


served thus: 
‘Their Lordships are unable to see 

at there is anvthing in the language of 
the sub-section or in the subiect-matter 
to which it relates upon which to found 
the suggestion that the opinion of the 
Government is to be subiect to objective 
tests. In terms the relevant matter 15 the 
opinion of the Government — not the 
grounds on which the opinion is based. 
The language leaves No room for the re- 
levance of a judicial examination as to 
the sufficiency of the grounds on whi 
the Government acted in forming an 
opinion. | 

j Further the auestion on which the 
opinion of the Government is relevant is 
not whether a default has been wilful and 
unreasonably prolonged but whether 
there has been a wilful and unreasonably 


prolonged default. Upon that point the: 


opinion is the determining matter and — 
Jf it is not for good cause displaced as a 
relevant opinion — it is conclusive. u 
there the area of opinion ceases. X X X 
In AIR 1950 FC 59 (Lakhi Naravan 
Das v. Province of Bihar) their Lordships 
examined Section 88 of the Government 
of India Act. e That section. So far as 
relevant. is as follows: 
"88 (1) If at anv time when the Le- 
gislature of a province is not in session the 
Governor is satisfied that circumstances 
exist which render it necessarv for him 
to take immediate action. he may pro- 
mulgate such Ordinance as the circum= 
etances appear to him to requires i 
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. enactment, its 
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x x x x x 
Their Lordships observed thus 
“It was urged. however. in the Court 


-below. and the argument was repeated 


before us. that no circumstance existed as 
is contemplated by Section 88. (1) which 
could iustifvy the Governor in promulgat- 
ing this Ordinance. This obviouslv is a 
matter which is not within the competence 
of Courts to investigate. The language of 
the section shows clearly that jt is the 
Governor and the Governor alone who 
has got to satisfy himself as to the exist- 
‘ence of circumstances necessitating the 
promulgation of an Ordinance The exist- 
ence of such necessity is nota iusticiable 
matter which the Courts could be called 
upon to determine by applving an obiec- 
tive test It may be noted here that under 
the Government of India Act the Gov- 
ernor-General has powers to make ordi- 
nances in case of emergenev and it was 
held bv the Privy Council in Emperor vV 
Benoarilal (AIR 1945 P. C. 48) that the 
emergency which calls for immediate 
action has to be judged by the Governor- 
General alone. On promulgating an ordin- 
ance. the Governor General isnot bound as 
a matter of law to expound reasons therefor 
nor is he bound to prove affirmatively in 
a Court of law that a state of emergency 
did actuallv exist. The language of Sec- 
tion 88 postulates only one condition. 
namely. the satisfaction of the Governor 
as to the existence of justifving circum- 
stances, and the preamble to the Ordin- 
ance expresses in clear terms that this 
condition has been fulfilled. xxxx” 


These decisions unmistakably lav 
down that whether the opinion or satis- 
faction is subiect to obiective tesis would 
depend on the language of the 
subiect-matter and the 
policy behind it. 


27. Mr. Patnaik places strong Te- 
liance on AIR 1967 SC 295 (Berium Che- 
micals Ltd v. Company Law Board and 
AIR 1969 SC 707 (Rohtas Industries Ltd 
v. S. D. Agarwal) in support of his con- 
tention that existence of the failure of 
the constitutional machinery is a con- 
dition precedent to the formation of the 
satisfaction of the President and is to be 
objectively determined and that the Court 
can examine if the situation has existed 
and whether in makine the arder the Pre- 
sident iook into consideration extrane-§ 
ous circumstances. AIR 1967 SC 295 has 
been considered in AIR 1969 SC 707. It 
would be sufficient to refer to the latter 
decision only. 


In paragraph 24 Hegde. J. referred to 
AIR 1949 PC 136 and accepted it as laving 
good law. He made the following obser« 
vations in paragraphs 24 and 25: 

"y x x x In other words in their 
Lordships’ opinion the subject-matter of 
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a legislation has an important bearing in 
the interpretation of a provision. x x” 
(Para 24). 
“x x x The order in auestion to an 
extent depended on question of policy. It 
is not open for courts to decide auestions 
of policy.” (Para 25) 


AIR 1969 SC 707 is itself an authority 
for the proposition that both the satisfac- 
tion and the basis thereof are not open to 
Judicial review if the order showing satis- 
faction involves a question of policy and 
the subject-matter of the legislation is 
such that there should not be judicial re- 
view. In the Rohtds Industries’ case, AIR 
1969 SC 707 section 237 fb) of the Indian 
Companies Act, 1956 was under examina- 
tion. Certain pre~conditions to the forma- 
tion of opinion have been laid down in the 
Section itself, On the language of that 
section. its subiect-matter and the policv 
behind it their Lordships held that the 
basis of the opinion was iusticiable. 


Reliance was placed bv Mr. Patnaik 
on paragraph 22 of AIR 1970 SC 564 in 
Support of his contention that satisfaction 
under Article 123 is justiciable. That pass- 
age is not authority on this point as their 
Lordships did not express anv final opin- 
ion as would appear from paragraph 27 

“x x We need express no opinion in 
this case on the extent of the jurisdiction 
of the Court whether the condition relat- 
ing to satisfaction of the President ‘was 
fulfilled,” 

The language. subject-matter of. and 


the policy behind Article 356 indicate that ` 


both the satisfaction and the basis of the 
Satisfaction are subjective and not iusti-~ 
ciable, The article occurs in the Chapter 
of Emergency Provisions. In an extreme 


situation when the constitutional machi- - 


nery fails to function in a State. the Arti~ 
cle is to be invoked. The question involves 
high executive and administrative policy 
not susceptible of judicial determination. 
The power under the Article is not fetter- 
ed bv anv limitations or pre-conditions. 
What exactlv is the nature of the situation 
that the President would keep in view has 
not been indicated in the Article and no 
Proper criteria have been prescribed in 
Article indicating the guidelines for the 
exercise of the power. 


On the aforesaid analysis. we are clear- 
Ty of the opinion that the President’s satis- 
faction and the basis thereof are subijec- 
tive and are not subiect to obiective tests 
by iudicial review. The Court will find 
out no standard for resolving it judicially 
except in respect of the subject-matter in 
Article 361 (1} Proviso. 


28. In view of the provisions 
under Article 74 (2) and Article 361 (1) 
the Court is not in a position to test the 
grounds of satisfaction, 


ee 





, Continue in force for a 


A. I.R 


_ Article 74 (2) lays down that the quega 
tion whether anv, and if so what. advice 
Was tendered by Ministers to the Presi 
dent shall not be inquired into in any court, 
Though the President is to act with the- 
aid and advice of the Council of Ministers 
under Article 356. Courts cannot vo inta 
the question if the President has other-~- 
wise acted in contravention of the advice, 

29. It was contended by the learn« 
ed Advocate-General that Article 356 (3) 
of the Constitution prescribing for the apa 
Proval of Proclamation for its continuance 
beyond two months from the date of its 
Promulagation by the Parliament ima 
Pliedly bars the jurisdiction of the Court 
to go into the legality and propriety of 
the proclamation. 

We agree with Mr. Patnaik that this 
Provision for approval does not confer 
powers on the Parliament to invalidate a 
Proclamation issued by the President. 
Parliament cannot revoke the Prox 
clamation. The -Proclamation would 
period of two 
months. For its promulgation, approval 
of the Parliament is not necessary. Res- 


. Olutions of Parliament shall not have the 


effect of validating a Proclamation which 
Was invalid and unconstitutional from its 
very inception. 

The President is given the full power 
to issue the Proclamation even if the 
Parliament is in session. This drastic pro< 
vision indicates that finality has been 
rendered to the Proclamation during these 
two months. Supposing. soon after the 
Proclamation is issued. Court’s jurisdiction ` 
is Sought to grant an ad interim iniunction, 
Should the Court grant it? In our view 
devastating consequences would follow if 
the Court grants an injunction. The court 
is not in a position at that point of time 
to know the information on which the 
President has acted. Injunction shalj have. 
to be issued in a matter involving high 
administrative and executive policy Even 
the Parliament while in session cannot 
quash the Proclamation within a period of 
two months. All these features lead to the 
conclusion that a discretion has been vesta 
ed in the President not to be questioned 
either by the Parliament or the courts. 
The proclamation ‘ would automatically 
expire unless the Parliament gives the 
approval for continuance bevond two 
months. This again involves high policy 
that for a period of two months the 
President is to exercise the discretion 
without any interference from anv quara 
ter. If it is unjust or otherwise bad, tha 
Parliament wauld not give its approval 
for its continuance. 


Mr. Patnaik very seriously contend= 
ed that ouster of jurisdiction cannot be 
implied from the provision for approval 
by Parliament, According to him, whera 
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furisdiction of Courts is to be ousted ex- 
press provisions have been made in the 
Constitution and it cannot be ousted by 
necessary implication. In this connection 
„he places reliance on Articles 31 (c). 74 
(2), 77 (2), 122 (2), 163 (2), 163 (3), 212, 
262 (2), 329, 361 and 363. Doubtless, under 
these Articles, the jurisdiction of the 
Courts has been expressly ousted. I? 
does not, however, follow that the juris- 
diction of the Court has not been ousted’ 
by necessary implication under other 
Articles. ; 
Š As has already been discussed, there 
are many provisions in the Constitution 
which cannot be worked out unless the 
Governor acts in accordance with con- 
ventions. If the Governor dishonours the 
conventions, Courts cannot enforce them. 
By necessary implication, . Courts’ juris< 
diction has been ousted. So from the 
nere fact that in certain Articles of the 
_ Constitution, jurisdiction of the Court 
» has been expressly ousted, it does not 
follow that Court’s jurisdiction cannot 
be ousted by necessary implication, if by 
the language and in the context of a par- 
ticular Article Courts cannot enforce 
it. In AIR 1971 SC. 530, their Lord- 
ships in the majority judgment adverted 
to this aspect of the matter thus: 


“Act of the President is liable to be 
tested for its validity before the Courts 
unless their jurisdiction is by express 
enactment or clear implication barred.” 
para, 132). . 

30. Part XVIII of the. Constitu- 
tion deals with Emergency Provisions. If 
contains Articles 352 to 360. The Presi- 
dent.is to issue Proclamation of emerg- 
ency under Articles 352, 356 and 360. 
The question for examination is whether 
the Proclamations of emergency: under 
Articles 352 and 360 are justiciable. The 
( further question is, if those two Articles 
“are not justiciable, whether -the residual 
ee 356 in the same Chapter is justi~ 
Ciable. 


Article 352 (1) runs thus: 

“352 (1). If the President is satisfied 
that a grave emergency exists whereby 
the Security of India or of any part of the 
territory thereof is threatened, whether 
by war or external aggression or inter- 
nal disturbance, he may, by Proclama- 
tion, make a declaration to that effect.” 
_ Article 353 deals with the effect of 
Proclamation of emergency. The question 
is whether, the satisfaction of the Presi- 
dent as to existence of grave emergency 
affecting the security of India in whole 
çy or part is justiciable in Court, The an= 
swer would be an unequivocal negative. 

The question whether India is 
threatened by external aggression or ìn- 
_ ternal disturbance is a matter of high 
' administrative policy which alone the 
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President with the aid and advice of the 
Council of Ministers can take. There may 
be purely secret information on which 
the President is to act. Whether. China or 
Pakistan would attack India and what 
precaution is to be taken in apprehension 
of that danger are not appropriate sub= 
jects which can be decided in Courts, 
The Courts must refrain from exercising 
their jurisdiction from the nature of the 
Subject and the policy involved. Thus, 
Article 302 (1) is not ‘justiciable, This is 
plain common sense, 

similarly, a Proclamation of emerg-~ 
ency under Article 360 is not justiciable. 
Article 360 (1) runs thus: 


** 360 (1) If the President is satisfied 
that a situation has arisen whereby the 
financial stability or credit of India or 
any part of the territory thereof is 
threatened, he may by a Proclamation 
make a declaration to that effect.” 

The question whether financial stability 
or credit of India is threatened is a sub- 
ject to be determined only by the Pre- 
sident assisted by the Council of Minis- 
ters. It would be fantastic to suggest 
that Courts would go into these matters. 
The policy involved and the subject-mat-= 
ter is such that Court will find no stand- 
ard for resolving it judicially. 

p If the aforesaid two Articles are not 
justiciable in Court for reasons analysed, 
the residual Article 356 (1) must be held 
to be non-justiciable both by analogy 
and independent examination of its es- 
sentials. This Article also involves ques- 
tions of high policy and the subject-mat- 
ter is such that there is no standard for 
determining it judicially nor can the 
Courts give a proper solution or relief 
in the matter. As was held in AIR 1967 
SC 243 (P. L. Lakhanpal v. Union of 
India), there is a presumption of bona 
fides in the acts of the President. The 
President as advised by the Council of 
Ministers is to take decisions which are 
most conducive to the welfare of the 
country. On those grounds all the three 
Articles have been put into a separate 
chapter under the emergency provisions. 


Article 355 also throws some light 
on the topic. It runs thus: >~ 


“355. It shall be the duty of the 
Union to protect every State against ex- 
ternal aggression and internal . disturb- 
ance and to ensure that the Government 
of every State is carried on in accord- 
ance with the provisions of this Consti- 
tution.” 


The duty of the Union to protect every 
State against external aggression and in- 
ternal disturbance cannot be said to be 
justiciable. It is for the Central Govern-~ 
ment to consider when external aggres~ 
sion or internal disturbance occurs. It is 
again for the Central Government to en~ 
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sure that the Government of every S:ate 
is carried on in accordance with the pro- 
visions of the Constitution. No writ ap- 
plication can lie at the instance of any 
citizen or anyone of the constitrent 
States to force the Central Government 
to-intervene on the allegation that there 
has been external aggression or internal 
disturbance or the Government of the 
State is not being carried on in accord- 
ance with the provisions of the Constitu- 
tion. The Courts are not the appropriate 
forum where these questions can 

gone into. p ; 

31. It is contended by the leern- 
ed Advocate-General that Art. 356 dəals 
with a political issue and Court cannot 
probe into the exercise of the power 
under the Article. In AIR 1971 SC 530 
their Lordships observed thus: 

“The functions of the State are cdas- 
sified as legislative, judicial and execu- 
tive: The executive function is the resi- 
due which does not fall within the other 
two functions. Constitutional mechanism 
in a democratie polity does not contem- 
plate existence of any function which 
may qua the citizens be designated as 
political and orders made in exercise 
whereof are not liable to be tested for 
their validity before the lawfully corsti~ 
tuted courts.” (para. 96). 

“We further hold that the President 
is not invested with any political power 
transcending the Constitution, which he 
may exercise to the prejudice of citi 


zens. The powers of the President arise 


from. and are defined by the Constitu- 
tion. Validity of the exercise of those 
powers is always amenable to the juris- 
diction of the Courts, unless the jurisdic- 
tion is by precise enactment excluded. 
Power of this Court under Article 32 or 
of the High Courts under Article 226, 
cannot be by-passed under a claim that 
the President has exercised political 
power.” (para. 143). . l 

“The aforesaid observations of the 
Supreme Court are conclusive on the 
question that the President has no po-iti~ 
eal power. 

In issuing Proclamation under Arti- 
cle 356, the President acts with the aid 
and advice of the Council of Miniszers 
and exercises no political power. Nafure 
of the power and not of the issue being 
political is relevant. . 

32. Mr, Advocate-General next 
contended that in issuing the Proclama- 
tion under Art. 356 the President exer 
cised constitutional powers and not the 
powers of the Union Government. He 
developed his argument by saying haf 
the investment of a constitutional power 
under Art. 356 is an incident of the so- 
vereign functions of the State entrusted 
with the President, The constitutional 


4 


ALW 


power of the President under Art. 356 is 
not a part of the executive power of the | 
Union Government which {is co-extensive ; 
with the legislative power of the Parlia<' 
ment. The Parliament cannot pass any’, 
law in relation to Art. 356 and thus the 

power under Art. 356 is not a part of the 


"executive power of the Union and is nof 


justiciable. He placed reliance on 

1961 SC 751 (State of Uttar Pradesh v. 
Babu Ram Upadhya); AIR 1964 SC 648 
(Jayantilal Amratlal Shodhan v. F. M. 
Rana) and AIR 1971 SC 1547 (Bk. Sar= 
dari Lal v. Union of India). 


The argument though ingenious {s 
fallacious. The distinction between con 
stitutional powers and powers of the 
Union Government has been pointed out 
in these decisions only to emphasise thaf 
in certain matters the President cannof 
delegate his powers under Art. 77 (1) 
and shall have to personally deal with 
them even though with the aid and ad=. 
vice of the Council of Ministers. i 


33. The position would be - clear 
by extracting relevant passages from the 
aforesaid decisions. } 


In AIR 1961 SC 751 their Lordshins 
observed thus: 

“x x x Art, 154 speaks of the exes 
cutive power of the State vesting in the 
Governor; it does not deal with the con 
stitutional powers of the Governor which 
do not form part of the executive power 
of the State. Art. 162 says that, subject 
to the provisions of the Constitution, the 
executive power of the State shall ex 
tend to matters with respect to which 
the Legislature of the State has power 
to make laws. If the Legislature of the 
State has no power to make a law af 
fecting the tenure at pleasure of the 
Governor, the said power must necesas 
rily fall outside the scope of the execus 
tive power of the State. As we will pre~-. 
sently show, the Legislature has no such 
power and, therefore, it cannot be a parf 
of the executive power of the State. Thaf 


-apart if the said power is part of the 


executive power in its general sense, 
Art. 162 imposes another limitation on 
that power, namely, that the said exe- 
cutive power is subject to the provisions 
of the Constitution and, therefore, sub= 
ject to Art. 310 of the Constitution. In 
either view, Art. 310 falls outside the 
scope of Art. 154 of the Constitution. 
That power may be analogous to thad 
conferred on the Governor under Arti« 
cles 174, 175 and 176. Doubtless the Gov« 
ernor may have to exercise the said 
power, whenever an occasion arises, ix 
the manner prescribed by the Constitu« 
tion. but that in itself does not make if 
a part of the executive power of the 


State or enable him to delegate his 
power fgg (par a 17). : i 
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In AIR 1964 SC 648 their Lordships 
observed thus: 


“x x x The power to promulgate 
Ordinances under Art. 123; to suspend 
the provisions of Arts. 268 to 279 during 
an emergency; to declare failure of the 
constitutional machinery in States under 
Art. 356; to declare a financial emergency 
under Art. 360; to make rules regulating 
the recruitment and conditions of ser- 
vice of persons appointed to posts and 
services in connection with the affairs of 
the Union under Art. 309—~-to enumerate 
a few out of the various powers—are not 
powers of the Union Government; these 
are powers vested in the President by 
the Constitution and are incapable _ of 
being delegated or entrusted to any other 
body or authority under Art. 258 (ij 
x X xX x x.” (Para. 12). 

This decision was followed in AIR 
1971 SC 1547. The underlined sentences 

are significant, 

In respect of certain matters, mate- 
Tials are to be placed before the Presi- 
dent who shall be personally satisfied 
before he accords sanction. Merely be- 
cause in the exercise of power under 
Art. 356, the President is to be personal- 
ly satisfied, it does not follow that the 
Union Government is not answerable 
although the exercise of the power was 
with the aid and advice of the Council 
_of Ministers. We reject the contention of 
non~justiciability of Article 356 on this 
ground, 


34. The learned Advocate-General 
placed reliance on AIR 1965 Ker 229 (K. 
K. Aboo v. Union of India) AIR 1966 Raf 
247 (Ghasi Ram v. State) (under Arti- 
ele 352), AIR 1968 Punj 441 (Rao Birinder 
Singh v. The Union of India), AIR 1973 
Cal 233 (Gokulananda Roy v. Tarapada 

\ Mukherjee), AIR 1973 Mad 198 (K. A. 

“Mathialagan v. The Governor of Tamil 
Nadu) and two unreported decisions of 
the Andhra Pradesh High Court in Writ 
Petition No. 1481 of 1973 (A. Sreeramulu) 
decided on 19-3-1973 ‘(Andh Pra) and 
Writ Petition No. 4189 of 1973 (P. Ghouse 
Mohiuddin v. Govt. of Andhra Pradesh), 
decided on 21-8-1973. These decisions 
support the contention of the learned 
Advocate-General that the Proclamation 
under Article 356 is not justiciable. Ques- 
tions Involved in this case did not directly 
arise in those cases. Facts are also 
different. It is not necessary to discuss 
these cases in details, 


35. It is contended by Mr. Patnaik 
that on the construction we have put on 
Article 356, both the Governor and 
President would be autocrats. The ap- 
prehension Js not well founded. Constitu- 
ton has provided sufficient checks and 
balances, If the Governor's report is un- 
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true or mala fide, President would not act 
upon it If the Governor acts contrary 
to the Constitution, he may be removed 
by: the President under Article 156 (1) as 
the Governor holds office during the plea- 
sure of the President. Similarly the 
President may be impeached under Arti- 
cle 61 for violation of the Constitution, 
There is a presumption that high consti- 
tutional organs act bona fide. Courts are 
most ill-suited for granting reliefs relat- 
ing to emergency provisions and cannot 
provide panacea for all ills. 


36. Our conclusions may be sum- 
med up: 

(i) In Great Britain the following con« 
ventions are prevalent. 

(a) The party who command the 
majority in the House of Commons are 
‘entitled to have their leader placed in 
office as Premier -with the right to select 
his colleagues. 

(b) If the Government fs defeated in 
the House of Commons and does not ap- 
peal to the people or if having appealed 
to the people it is defeated, a new Gov- 
ernment has to be formed. 

(c) On the defeat and resignation of 
the Government the Queen should first 
send for the leader of the Opposition. 

(d) Before sending for the leader of 
‘the Opposition the monarch should con~ 
sult no one. 

(e) The Queen would not engage in 
party politics. Not only she should in 
fact act impartially but she should appear 
to act impartially. 

(ii) Those conventions were not i 
cluded in a written Instrument of In- 
structions at the time the Constitution 
was drafted. 

(iii) Nonetheless, there was a taci 
understanding that those . conventions 
would be followed in the working of th 
Parliamentary system of Government 
with a Cabinet under the Constitution. 

(iv) Conventions are not enforceable 
through Courts. . . 

(v) The Governor did not honour 
conventions in the following ways 


(a) When Smt Nandini Satpathy ten 
dered resignation of her Council of 
Ministers, the Governor should have call- 
ed the leader of the Opposition to form 
the ministry without testing its strength. 

(b) If the Governor wanted to be 
satisfied that the Pragati Party command-~ 
ed a majority in the Legislature, he 
should have got it tested on the floor of 
ad House whether it was fn session or 
no 


{c) The stability of the contemplated 
ministry is notto be tested by delving into 
antecedent and conternporaneous conduct 
of the legislators or the ideologies of the 
constituents of the Pragati Party or even 
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of a coalition but by physical counting 
of heads in the House itself. 

(d) If the Pragati Party had failed to 
establish majority in the House which 
was in session, the ministry would have 
automatically fallen and the Governor 
would have recommended for President's 
ath if no alternative ministry was pos- 
sible. 

(vi) Governor’s decision not to call 
e leader of the Opposition to form the 
ministry and to recommend for Presi- 
dent's Rule under Article 356 was taken 
by him directly and not with the aid and 
advice of the Council of Ministers. 

(vii) Governor's decision and report 
are not justiciable and no writ can lie to 
quash them for the following reasons. 

(a) Breach of convention is not en- 
forceable in Court. 

(b) The decision was not of the State 
overnment but of the Governor witout 
e aid and advice of the Council of 
Ministers and as such Art. 361 (1) is a 





















ar, 

(c) The allegation of mala ides 
against the Governor cannot be gone 
into in his absence. 

(viii) Governor’s order proroguing the 
egislature on 1-3-1973 was in accordanca 
ith his constitutional power. 
issui Proclamstion 


act with the aid and advice of the Cauns 
cil of Ministers. 

(x) The Proclamation is not justicl 
able on the following grounds: 

(a) The wide source of the informa= 
tion as contemplated by the expression 
‘otherwise’ gives ample indication that 
‘Khe President's satisfaction is not justi- 
ciable. 

(b) The satisfaction and the basis of 
satisfaction are both subjective and are 
not subject to judicial review. 

(c) In view of the provisions under 
Article 74 (2) and Article 361 (1) the 
Court fs not in a position to test the 
grounds of satisfaction. 


(d) The provision for Parliamentary 
approval for continuance of the Prccla- 
mation beyond two months from the date 
of its promulgation gives clear indicstion 
that for a period of two months it can- 
not be questioned either by Parliament 
or by Courts. The fact that its cont nu< 
ance after two months has been subjected 
to Parliamentary approval gives a fur- 
ther indication that it is not justiciable 
in Court. 

(e) The emergency provisions under 
Articles 352. 356 and 360 in Chaoter 
XVIII of the Constitution are not justix 
ciable. 

(D The satisfaction of the President 
is integrally connected with the question 
of enforcing the convention on the Gove 
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ernor’s failure to call the leader of the 
Opposition to form the Ministry. The 
convention being not enforceable, the 
Satisfaction based on a decision whether 
to honour the convention or not, is equal- 
ly unenforceable, 

37. On our conclusion that An 
mexures 10 and 11 are not justiciable, the 
writ application is not maintainable and 
is dismissed. In the circumstances, par- 
ties to bear their own costs. 

We place on record our high appre- 
ciation of the valuable assistance render- 
ed to us by Mr. Patnaik and the learned 
Advocate-General in a difficult branch of 
Constitutional law, 

S. K, RAY, J, — T agree. 

Petition dismissed, 
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Nidhi Swain and others, Appellants 
v. Khati Dibya and others, Respondents. 


First Appeal No. 16 of 1969, D/- 26-4- 
1973, from decision of R. C. Jena, Sub-J,, 
Nayagarh, D/- 20-11-1968. 


Index Note :— (A) Hindu Succession 
Act (1956), S. 4 — Application of Act to 
agricultural lands is not excluded — AIR 
1957 Orissa 1, Followed — AIR 1970 All 
238, Dissented from. (Para 6) 


A. B. Misra, for Appellants; Asok 
Das, A. Mohapatra and L. Rath, for Res- 
pondents. 


R. N. MISRA, J.:— The defendants 
in a suit for partition are the appellants 
and the appeal is directed against the 
judgment and decree of the learned Sub- 
ordinate Judge at Nayagarh. The rela-« 
tionship of the members of the family 
appears from the genealogy below: 

(For genealogy see next page) 


It was alleged by the plaintiff that 
Bira and his sons constituted a joint 
family. The.'A’ schedule properties were 
ancestral having been recorded in the 
settlement of 1932-33 of the Nayagarh 
State in Bira’s name. Bira died soon 
after the settlement. Defendants 1 and 2 
and the deceased husband of the plaintiff 
with the aid of the joint family nucleus 
and their own labour acquired the ‘B’ 
Schedule Property. As defendant No. 1 
was the Karta of the family during the 
period of acquisitions (1936-52). the acqui- 
sitions were in the name of the first de- 
fendant. The 'C’ Schedule Properties 
were acquired out of the joint family 
nucleus subsequent to the death of Nara- 
singha in the names of the defendant No. 
l's sons. Similarly the ‘D’ Schedule Pro- 
perties have also been purchased out of 
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Widhi Swain v. Khati Dibya (R.N, Misra J.) {Prs, 1-5] Ori. TI 
Bira Dú in 1988) l 
Nidhi Sari (D-1) Narasi gha Parikhit (D 
a n 
i j (died on 1-12-49) a 
==widow Khati Dibya © 
(Plaintiff) 
l 

Raghunath (D-3) Gangadhar (D-4) TA th (D-3) Külama (D-9 
Rajkishore (D-7). 


the joint family nucleus In the names of 
defendants 2 to 6 and the ‘E’ Schedule 
Property ‘has been purchased out of the 
joint family assets in the name of defen~ 
dant No. 7. The ‘Ff’ Schedule Property 
constitutes the movable assets of the joint 
family, According to the plaintiff, she 
has the same share as her husband had 
in the properties, namely, one-third and 
she wants her share to be partitioned and 
separate possession delivered to her. 
| 2. On the other hand, the defen- 
dants in a joint written statement have 

contended that some portion of the A 
Schedule property is not the joint family 
asset; the acquisitions of ‘B’, ‘C’, 'D’', and 
"E Schedule Properties are not out of the 
foint family nucleus and the joint family 
has no interest therein; the joint family 
had no surplus income and, therefore, in 
the acquisition of ‘B’, ‘C’, 'D' and ‘EH’ 
Scheduled Properties, there was no uti« 
lisation of any joint family asset. The 
plaintiff had withdrawn from the family 
of her own accord at the instance of her 
son-in-law. 

3. The learned trial Judge found =e 

(1) Bira died in 19383 and Narasingha 
died at the age of 22 in December, 1949, 


(2) The 'A’ Schedule property excepta 
ing 68 decimals constituted the joint as- 
sets of the family; 


(3) Joint family nucleus was avail- 

able for acquisition of assets. The other 
immovable properties were joint family 
assets and are liable for partition. 
He further found the claim of movable 
properties as indicated in Schedule p 
had not been established. But relying on 
an admission in paragraph 9 of the writ- 
ten statement in regard _to specifie 
movables, he decreed the suit for partis 
tion. It is against ‘this decree of the 
learned Trial Judge that the present ap- 
peal has been filed at the instance of the 
defendants. 

4. Mr. Miera for the defendants 
contends that :— 

(1) The Hindu Women’s Rights fo Pro- 
perty Act, 1937 (hereinafter referred to as 
the 1937 Act) had not been extended to 
the ex-State of Navagarh orior to Orissa 
Act 4 of 1950. Since Narasingha died on 
1-19-1949., at a time when that Act was 
not in force, the plaintiff is not entitled 


N aF any claim on the basis of the 1937 
c 


(2) The plaintif is not entitled to any 
share in the agricultural land and the 
Hindu Succession Act, 1956 (hereinafter 
referred to as the 1956 Act) has no ap- 
plication to succession in respect of agri- 
cultural lands. 


(3) The 1937 Act had been repealed 
by Section 31 of the 1956 Act Even 
though the repealing statute was repealed 
in 1960, the 1937 Act was not revived. ° 


(4) The plaintiff has failed to estab- 
lish existence of sufficient nucleus and, 
therefore, there could be no presumption 
that joint family nucleus was utilised for 
acquisition of properties under the ‘B’ to 
'E Schedules of the plaint. These con~ 
tentions of Mr. Misra require examina~< 
tion. 

5. Contention No. I.— No specific 
plea has been raised in the pleadings as 
to whether the 1937 Act was in force In 
the Nayagarh State For the first time 
such a contention has been advanced in 
appeal before this Court. We, however, 
find that by the Administration of Orisa 
State Order, 1948, made under Section 4 
of the Foreign Jurisdiction Act, 1947, the 
1937 Act as amended by Orissa Act 5 of 
1944, in its application to the province 
of Orissa was extended to the merged 
States including the ex-State of Naya- 
garh. Thus by the time Narasingha died 
in 1949. the 1937 Act as amended bv Orissa 
Act 5 of 1944 was the law applicable in 
the areas covered by the ex-State of 
Nayagarh. 

The contention of Mr. Misra that this 
extension was not in accordance with law 
need not be entertained with any serious 
mess in view of the Full Bench decision 
of this Court in the case of Sarrdhakar 
Naik v. The King, ILR (1949) Cut 1 = 
(AIR 1950 Orissa 67 (SB)). The point in 
dispute there was the application of the 
Orissa Maintenance of Public Order Act 
to the Ex-State areas and dealing with 
the point Ray, C. J., stated :— 

“In consideration of what I have said 
above, I may safely conclude that under 
the Extra Provincial Jurisdiction Ach 
1947, of the Indian Dominion Legislature 
corresponding to Foreign Jurisdiction Acf, 
1890, of the Parllament of United Kings 
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dom, Foreign Jurisdiction Act (XXI (21) 
of 1879) of the British India Legislature, 
later replaced -by the Foreign Jurisdic-~ 
tion Order in Council, 1902, by which the 
Governor-General of India was empower- 
ed to exercise jurisdiction over foreign 
territories outside British India such as 
those of Native States and the like, the 
Orissa Government derives its power to 
exercise authority and jurisdiction in re- 
lation to.the governance of the territories 
of the concerned States. In exercise of 
such power, the Orissa Government has 
extended to the said territory the appli- 
cation of several Acts (Orissa) including 
er Orissa Maintenance of Public Order 
CE. 

In my judgment, the passing of the 
Extra Provincial Jurisdiction Act, the 
Notification of the Government of India 
delegating its authority to the Govern- 
ment of Orissa and Orissa Godvernment’s 
exercise of the powers and extension of 
Orissa Maintenance of Publie Order Act, 
to the territories concerned, are all intra 
vires, valid and binding upon the sub= 
jects of those territories........»... 


We shall, therefore, hold that the 1937 
Act, as amended by Orissa Act 5 of 1944 
had been validly extended to the ex- 
State of Nayagarh and the law enforced 
when Narasingha died on 1-32-1949. 


6. Contention No. 2— Mr. Misra 
next contended that the Hindu Succes- 
sion Act of 1956 did not apply to agri- 
cultural lands. In support of this con- 
-tention reliance is placed on a Bench de- 
cision of the Allahabad High Court in the 
case of Smt. Prema Devi v. Joint Direc- 
tor of Consolidation (Headquarter) at 
Gorakhpur Camp, AIR 1970 All 238. 
The reasoning for the conclusion is that 
Entry No. 5 in the concurrent List of the 
Seventh Schedule of the Constitution 
which is the only entry under which the 
Central Legislature has the jurisdiction 
to pass the Hindu Succession Act relates 
only to personal law. Laws passed under 
this entry do not apply to any particular 
property. They merely determine tha 
personal law. Entry No. 18 in List H 
(State List) in the exclusive jurisdiction 
of the State aielatire is in the widest 
term. All laws relating to land and land 
tenures are, therefore, within the ex- 
clusive jurisdiction of the State Legisla- 
ture. Even personal law can become ap~ 
plicable to land tenures if so provided in 
the State Law, but it cannot -override 
State . Legislation. In List 3 wherever 
the entry relates to rights in land, agri- 
cultural land has been expressly exclud~ 
ed. 


A Division Bench of this Court in the 
ease of Sm. Laxmi Debi v. Surendra 
Kumar Panda, AIR 1957 Orissa 1, deal- 
_ ing with the point in paragraph 14 of the 

fudgment stated— 
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“Mr, Jena further contended that the 
Act even if applies retrospectively, will 
not apply to agricultural lands, and for 
this, he relies upon the Federal Court de- 
cision reported in Hindu Women's Rights 
to Property Act, 1937, in the matter of 
AIR 1941 PC 72 (K). That was a case 
which came up for decision by the Fede- 
ral Court on a reference made by his EX- 
cellancy the Governor-General of India. 


Gwyer, C. J.. who delivered the judg- 
ment of the Court held that the Hindu 
Women's Rights to Property Act of 19387, 
and the Hindu Women's Rights ta Pro- 
perty (Amendment) Act of 1938, do not 
operate to regulate succession to agricul- 
tural land in the Governor’s Provinces: 
and do operate to regulate devolution by 
survivorship of property to other than 
agricultural lands. 


This decision, in view of the changed 
position in law, no longer holds good. 
The Federal Court decision- was based- 
upon the law of legislative competency 
as it then stood, by the Government of 
India Act, 1935. In Sch 7, Government 
of India Act, 1935, this subject appears 


‘in the Concurrent Legislative List (List 3) 


as Item No. 7. Item 7 was in the follow- 
ing terms; 


“Wills, Intestacy and Succession, save 
as regards agricultural lands’. 
Wow under the present Constitution of 
India the same subject has been dealt 
with in the Concurrent List (List 3) in 
Schedule 7 as Item No. 5. Item No. 5 runs 
as follows :-—— 


‘Marriage and divorce, infants and 
minors, Adoption, Wills, Intestacy and 
Succession, Joint Family and. Partition, 
all matters in respect of which parties in. 
judicial proceedings were, immediately 
before the commencement of this Con 
stitution, subject to their Personal law.” ~ 
It is clear that the Parliament had omitted 
the phrase ‘save as regards agricultural 
land’ from Item No. 5 of the Concurrent 
List in order to have a uniform personal 
law for Hindus throughout India, and ac- 
cordingly. 1 aa g the enlargement 
of Entry N We have no doubt, 
therefore, that "4 view of the change in 
law. the Act will apply to agricultural 
lands also, and the decision in AIR 1941 
PC 72 (K) would no longer hold good.” 
The same reasoning has been advanced 
by a Division Bench af the Mysore High 
Court in the case of Basavant Gouda v. 
Smt. Channabasawwa, AIR 1971 Mys 
151, to uphold the applicability of the 
Hindu Succession Act to agricultural 
lands. We prefer to follow our earlier 
decision on the point which also appeals 
to us to be the appropriate decision on 
the matter. Accordingly the contention 
of Mr. Misra is rejected, 
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7. Contention No. 3 — The Act of 
1937 had in fact been repealed by Sec- 
tion 31 of the 1956 Act. In 1960, the re- 
peal was repealed The point for consi- 
,deration is whether the 1937 Act was re- 
vived. In view of our finding that the 
1956 Act applies to agricultural lands 


this contention loses its emphasis and we- 


need not examine the point for a final 
decision. 


8. Contention No. 4:— The fourth 
contention is in regard to what property 
should be held partible. As we have al- 
ready indicated the ‘A’ Schedule proper- 
ties excepting the area excluded by the 
trial Court have been found to be the 
joint family assets. In regard to the 'B' 
schedule properties acquisitions whereof 
were said to be between 1935 and 1952, it 
is possible that there was contribution by 
the plaintiffs husband The extent of 
property is such thal there cannot be any 
assumption of extensive nucleus left for 
* acquisition of more properties. Plaintiffs 
husband died at a young age but yet, 
taking an over-all picture of the mate- 
rials on record, we are of the view that 
he may have contributed to the acquisi- 
tion of the 'B' schedule properties, bulk 
of which were acquired during his life- 
time. We. therefore. come to the con- 
clusion that the properties in the ‘A’ 
schedule excepting what has been exclud- 
ed by the trial Court and similarly pro- 
perties in the 'B’ schedule excepting what 
has been excluded by the tria! Court can 
be taken to properly constitute the joint 
family assets, liable for partition In re- 


gard to other acquisitians made long after’ 


the death of the husband of the plaintiff. 
the position has to be maintained diffe- 
rently There is no dispute about the 
plaintiffs’ share. We would, therefore, 
hold that properties covered by Sche- 
dules ‘A` and 'B’ except to the extent of 
4 exclusion by the trial Court are liable to 
partition. the plaintifi having one-third 
share therein. The remaining properties 
are found not to be joint family assets 
which can be asked to be divided in this 
suit. We accardingly allow the appeal in 
part. The plaintiffs suit will be decreed 
for partition of her one-third share in re- 
gard to ‘A’ and 'B' schedules only (ex- 
cepting to the extent excluded by the trial 
Court). The suit for partition in regard 
to other properties covered by Schedules 
aC 'D', 'E’ and 'F’ stand dismissed. 

8. The appeal is allowed in part 

10. In the facts and circumstances 
of the case we direct parties to bear their 
. own costs throughout. 
B. K. RAY, J. P anad I agree. 

Appeal partly allowed. 
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AIR 1974 ORISSA 73 (V 61 C 21) 
S. K. RAY AND K. B. PANDA, JJ. 


Gandharba Misra, Petitioner v. Tara= 
moni Dei and others, Opposite Parties. 


Supreme Court Appeal No. 165 of 
1972, D/- 11-4-1973. 


Index Note:— (A) Constitution of 
India, Article 133 (1) (c) — Leave to ap- 
peal to the Suprem:: Court — Substantial 
question of law. 


Brief Note:— (A) Whether a perio- 
dical tenant governed by Section 11 of the 
Orissa House Rent Control Act enjoys im- 
munity from eviction under Section 7 (1) 
thereaf is not a question of sufficient im- 
portance to justify a certificate of fitness . 
under clause (c). The Act is a temporary 
measure and cases of periodical) tenancy 
claiming an immunity from Section 7 ope- 
ration are also few and far between. 

(Para 5) 


=R. Mohanty and B. Roy, for Peti- 
poner R. C. Mohanty, for Opposite Par- 
es. 


S. K. RAY, J.:— This is an applica- 
tion for grant of leave to appeal to the 
Supreme Couri from the final order pass- 
ed in O J.C. No. 608 of 1971 = (Report- 
ed in (1973) 1 Cut WR 12!) under Arti- 


‘cle 133 (1) (a). (b) and fe) of the Constitu- 


tion of India. Mr R. Mohanty. the learned 
eounse! for the applicant stated that he 
would not press this application under 
clauses (a) and (b}, conceding that the 
valuation test involved in those two 
clauses was not satisfied in the present 
case, He has confined this application to 
clause (c). 


2. The petitioner had filed O. J. 
C. No. 608/7] for a writ of certiorari to 
quash the judgments of the House Rent 
Controller and of the A. D. M. (J), 
Cuttack. who heard the appeal from the 
decision of the House Rent Controller 
and confirmed it, whereby an order of 
eviction had been passed against him. 
The landlord's case was that he had let 
out his house to the petitioner under a 
tenancy agreement dated 6-8-65 on certain 
conditions, and the petilioner, in viola- 
tion of those conditions, had sub-let the 
house without his written consent and 
had wilfully defaulted to pay house rent. 
The petitioner’s defence, inter alia. was 
that the tenancy was for a period of 10 
years commencing from 6-8-65 and termi- 
nating on 6-8-75 and that he. being a 
periodical tenani, was governed by Sec- 
tion 11 of the Orissa House Rent Con- 
trol Act and, accordingly, was not Hable 
to be evicted under the provisions of sub- 
section (2) (i) of Section 7 of that Act. It 
was held by this Court that the petitioner 
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was a tenant as defined under Sec- 
tion 2 (5) of the Orissa House Rent Con-~ 
trol Act notwithstanding that he was a 
periodical tenant and he having sub-let 
a part of the house without written con-= 
sent of the landlord, namely, the opposite 
party and having wilfully defaulted in 
payment of rent was liable for eviction 
under Section 7 of that Act, 


3. The sole problem at this stage 
fs whether the question that a periodical 
tenant governed by Section 11 of the 
Orissa House Rent Control Act enjoys an 
immunity from eviction under Sec. 7 (1) 
thereof is of such general public or prix 
vate importance as to justify a certificate 
of fitmess under clause (c), 


4, The scope of an application for 
leave to appeal to the Supreme Court 
under Article 133 (1) (c). as has been held 
by the Supreme Court, is limited to the 
question whether a substantial question 
of law of great private or public impor 
tance arises and whether having regard 
to all the circurnstances of the case it is 
a matter worthy of consideration by the 
Supreme Court to lay down an autho- 
Titative precedent binding on all courts. 
In the case of Brejendra Nath Purkait v. 
Dabendra Nath Bhattacharjee, 1968 SCD 
229, Part I, it has been laid down that the 
High Courts should not lightly grant a 
certificate under clause (c) where the 
value of the subject-matter at stake is 
too small to give a right of appeal under 
clauses (a) and (b). i 


5. In the instant case, the point 
raised Indeed relates to a construction of 
a few sections of the Orissa House Rent 
Control Act and the subject-matter of 
controversy relates to an ordinary claim 
to remain in the house as a tenant for 
about another 2.1/2 years. Thus the value 
of the subject-matter at stake is tco 
to give a right of appeal under clauses (a) 
and (b). Cases of periodical tenancy 
claiming an immunity from the operation 
of Section 7 are also few and far be- 
tween. The House Rent Control. Act is 
a temporary Act, which will expire in 
1974 unless further extended. Thus hav- 
ing regard to all the circumstances, we 
are of opinion that the case is not a fit 
one for appeal to the Supreme Court and 
thus we are not inclined to grant a certi- 
ficate that it is so. 


Accordingly, leave prayed for is re- 
fused. Parties to bear their own costs of 
this application. 


PANDA, J.: 9 agree, 
È Leave refused, 


[gg ey 


Bhaskar Raut v, Rambha Bewa 


A.LE. 


AIR 1974 ORISSA 74 {V 61 C 22) 
G. K. MISRA, C. J. AND S. ACHARYA, J. 
Bhaskar Raut and others, Appellants 
v. Rambha Bewa and others, Respondents, 
First Appeal No. 137 of 1970, D% 
16-3-1973, from decision of G. C. Guru, 
and Addl Sub. J., Cuttack, D/- 25-2-1970, 
= Index Note:— (A) Evidence Act 
(1872), Section 31 — Value of admission: 
—- Admission not proved to be wrong —, 
Such admission is determinative of facts, 
admitted. 
Brief Note:— (A) An admission ī% 
not conclusive unless it amounts to estopa 


pel. It is, however, a strong piece of evja 
dence. The maker thereof is, however, 


entitled to prove it wrong. (Para 6) 
B. H. Mohanty and P, K, Sahu, for 
Appellants; K, M. Swain, for Respons 
dents. 
ORDER :— The following genealogy 
vous show the relationship of the par= 
€S, 


(For genealogy see next page} 

The correctness of this genealogy is no 
longer in contest. Rambha (plaintiff) is 
the widow of Maheswar. She filed a suif 
for partition of her 1/5th share as Mahe- 
swar had four other brothers. Defendarts 
1 to 6 represent the four other branches, 
The plaintiffs case was that Maheswar 
died after severance of joint status from 
the rest of the members of the joint 
family and thus she was entitled to 1/5th 
interest in the total property. 


2. The defendants contested her 
claim by saying that Maheswar died {oinf 
with other members prior to the coming 
into force of the Hindu Women's Right to 
Property Act, 1987 (hereinafter referred 
to as ‘the Act’). 

3. The trial Court held that Mahe= 
swar died in a state of jointness. But he 
decreed the plaintiffs suit on the finding : 
that Maheswa: died in 1944 and as such 
the plaintiff was entitled to the same int= 
rest as Maheswar had and was entitled 
to partition of her 1/5th share of the prox 
perty. Defendants 1 to 6 have filed this 
appeal, 

4, The only point raised by Mr, 
Mohanty is that the plaintiff was a prea 
Act widow, that is to say. Maheswar died 
prior to the coming into force of the Act. 

5. In support of his finding. the 
learned Subordinate Judge relied on the 
evidence of P. Ws. 1, 2 and 3 (plaintiff) 
and Exhibits 1. 2 and 3. He discarded 
the oral evidence of D.Ws. 1 to 5. 


6. Exhibit 1 dated 4-9-1963 is a 
gale deed executed by all the five bran 
ches including the plaintiff. The plaintiff 
has been described as one of the vendors, 
There is.a recital in the document that 
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the vendors are the owners in possession. 
There is thus a clear and unequivocal ad- 
mission that the plaintiff had 1/5th share 
in the property sold under Exhibit 1. If 
this admission is true then the plaintiff's 
case is fully established that she was a 
post-Act widow. Had she been a pre-Act 
widow, she would have no interest in the 
property and the share of Maheswar 
would have passed by survivorship to 
the other coparceners, . 


Law is well settled that an admission 


*Hs not conclusive unless it amounts to’ 


estoppel. An admission is, however, a 
very strong piece of evidence. The maker 
thereof is. however, entitled to prove the 
admission to be wrong. But unless dis- 
placed by satisfactory explanation, an 
admission is also, determinative of the 
facts admitted. 


The explanation given by defendant 
‘No. 1 (D.. W. 5) is that the vendees want- 
ad the plaintiff to be joined as a vendor 
ao as to dispel any cloud on the title 
which the vendees would acquire. This 
explanation on the very face of it is not 
acceptable. No harm would have been 
caused if the plaintiff would not have 
been described as a vendor, and it would 
not have been recited that she was an 
owner in possession. It should have been 
clearly and specifically mentioned in the 
sale deed that she was a maintenance 
holder, and to remove all clouds her con- 


sent was taken to the sale deed as desire, 
ed by the vendees. Once the explanation ` 


is rejected, the admission stands as a 
gtrong piece of evidence in support of 
the plaintifi’s case. 


7. Ext. 2 dated 18-6-66 is a sale 
deed executed by defendants 2 and 3 in 
favour of one Rodani Dei. The plaintiffs 
thumb impressiom was taken on the docu- 
ment. and there is an endorsement that 
her consent was‘ taken to the sale along 
with other co-sharers. Such a .consent 
was taken as all the co-sharers were not 
the vendors. This is also an admission by 
the other co-sharers that the -plaintiff 
had title in respect of the property sold. 
«For reasons given in connection with 
Ext. 1, the explanation furnished by de~ 


fendant No. 1 is also liable to be re- 
fected. l 
2. Ext. 3 is a deed of gift execuf- 


ed by defendant No. 6 and her grand- 


Pa 


daughters In favour of defendant No. 3 


on 16-5-56. Herein also the plaintiff has 
been described as one of the co-sharers, 
and the property has been gifted on the 
footing that each of the branches jis en- 
titled to one-fifth interest. The explana- 
tion furnished in respect of this admis- 
sion is also not. satisfactory. 


9, Thus, Exts. 1, 2 and 3 contain 
different pieces of admission supporting 
the plaintiff’s version that -she had ones 
fifth interest in the property belonging 
to the joint family. She can have inte 
rest in the property only on the hypothe~« 
sis-that her husband died subsequent to 
the coming into forcé of the Act and she 
stepped into the shoes of her husband 
and inherited her husband’s interest in 
the disputed properties left at the time 
of his death. These documents fully sup< 
port the evidence of P.Ws, 1, 2 and 3. On 
an examination of their evidence we 
are satisfied that they are witnesses of 
truth and the learned Subordinate Judge 
correctly assessed their evidence and 
rightly rejected the evidence of D.Ws. 1 
to 5. It is not necessary for us to repeat 
the reasons given by the learned Sub- 
ordinate Judge for discarding their evi~ 
dence. ` ; 

10. In the result, the appeal fails 
and is dismissed, but in the circumstan= ` 
ces, there will be no order as to costs, 

ACHARYA, J.:— I agree. 

m i Appeal dismissed, 
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B. K. PATRA AND B. PANDA, JJ. 
Kedarnath Guru Mohapatra and 

others, Petitioners v, The State of Orissa, 

Cpposite Party. 

Original Jurdn. Case No. 1695 of 
1968, D/- 13-3-1973. 

Index Note:— (A) Shri Jagannath 
Temple Act (11 of 1955), S. 4 (1) (a-1) as 
introduced by Amendment Act (17 of 
1968) is unconstitutional. 

Brief Note:— (A) The definition of 
*Nivog” as introduced, makes the future 
existence of associations recognised. in 
Record of Rights, dependent on recogni- 
tion by the Committee. This is an un= 
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reasonable restriction. The provision - is 
therefore unconstitutional. - (Para 7) 


Index Note:— (B) Shri Jagannath 
Temple Act (11 of 1955), S. 4 (1) (d-i) — 
Validity.. 

Brief Note:—- (B) The definition of 
“sevak”, as introduced by Amendment 
Act (17 of 1968), preserves the rights of 
existing sevaks. Also the power given to 
the Administrator to substitute a person 
- temporarily in absence of sevak is wkole-~ 
some: There is nothing objectionable in 
the definition and it is valid. (Para 8) 


Index Note:— (C) Shri Jagannath 
Temple Act (11 of 1955), S. 8-A as intro- 
duced by Amending Act (17 of 1968) is 
valid. (X-Ref:— Constitution of India, 
_ Art. 14). 

Brief Note:-— (C) Having regard to 
‘the unique position which the Raja of 
Puri as Adya Sevak occupies in the af- 
fairs of the Temple, a special provision 
is made to regulate his rights and it is 
not discriminatory on the sole -ground 
that identical provision is not made in 
respect of other sevaks. That apart, the 
Raja as well as the sevaks are given the 
right to prefer appeals before the High 
Court and State Government. The provi- 
sion, therefore, is not discriminatory as 
violative of Art, 14 of the Constitution. 

i (Pare 9) 

Index Note:-— (D) Shri Jagannath 
Temple Act (11 of 1955), S. 15-B (1) (c) 
as amended by Amending Act (17 of 
1968) —— Validity. f 

Brief Note— {D) As the correction 
- of entry in Record of Rights, on the 
ground that it is incorrect, would be in- 
consistent with the provisions of Section 
6 of 1952 Act which has been made a 
part of the present Act, the words “or 
incorrect” in Section 15-B (1) (c) would 
be liable to be struck down as invalid. | 

| (Para 10) 

Index Note: (£) Shri Jagannath 

Temple Act (11 of 1955), S. 8-A — Is de- 

signed to'complete what otherwise is 

incomplete and is supplementary noe Jt 
does not suffer from any infirmity. 

(Para 11) 

Index Note:—~ {F} Shri Jagannath 
Temple Act (11 of 1955), S. 30-A (5) (b) 
as amended in 1968 — Validity. (X-Ref: 
—- Constitution of India, Art. 19 (6)). 


Brief Note:-— (F) S. 30-A (5) (b) is a 
regulatory measure designed in the inte- 
rest of the thousands of pilgrims who 
daily purchase Mahaprasad. The provi- 
sion. if at all, restricts the rights of the 
sevaks and is a reasonable restriction 
within Art. 19 (6) of the Constitution. 

(Para 12) 

Sadasiv Mishra and Ranjit Mohanty, 
for Petitioners; Standing Counsel, ‘or 
Opposite Party. 
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PATRA, J.:-— The petitioners—some 
of the recorded Sevaks of Shree Jagan< 
nath Temple at Puri — assail in this writ 
petition the validity of various amend-= 
ments brought about in the Shri Jagan= 
nath Temple Act, 1954 (Orissa Act 11 of 
1955) by the various sections of the Shri 
Jagannath Temple (Amendment) Act, 
1968 (Orissa Act 17 of 1968). 


2. The ancient temple of Lord 
Shree Jagannath Puri has ever since its 
inception been an institution of. unique 
national importance, The Orissa Legis- 
ture first attempted to control publie 
Hindu Religious endowments including 
the Shri Jagannath temple at Puri by 
passing the Orissa Hindu Religious En~« 
dowment Act, 1939 (Orissa Act IV of 
1939). Although this Act has undergone 
some amendments from time to time, 
provisions made therein were not consi« 
dered sufficient to control the admin= 
istration of the Shree Jagannath temple- 
and its endowments. The Legislature, 
therefore, thought it expedient that a 
special legislation was necessary for this 
temple in view of its unique character 
and importance. As a first step in this 
direction, the Orissa Legislature passed 
an Act entitled the Puri Shri Jagannath 
Temple (Administration) Act, 1952 
(Orissa Act XIV of 1952) with a view 
inter alia to prevent mismanagement of 
the temple and its endowments by cons 
solidation of the rights and duties of 
Sevaks, Pujaris and such other persons 
connected. with the Seva, Puja and Ma~= 
nagement thereof. This Act was subse- 
quently amended by the Shri Jagannath 
Temple (Administration Amendment) 
Act, 1954 (Orissa Act 1 of 1954). Section 
3 of the Act (Orissa Act 14 of 1952) has 
conferred power on the State Govern- 
ment to appoint a Special Officer for the 
preparation of a record consolidating the 
rights and duties of different Sevaks and 
Pujaris and such other persons connect- 
ed with. the Seva, Puja and management 
of the temple or its endowments. Provi= 
sion was made under Section 5 for pub=« 
lication of the records prepared by the 
Special Officer and it further provided 
that on publication the records shall be 
final and shall not be called in question 
in any Court of law, except in the man» 
ner provided in Section 6 Under Sec- 
tion 6. any person aggrieved by any entry 
in the record was given liberty to prefer 
objections before a District Judge or any 
other Judicial Officer not below the rank 
of a District Judge specially appointed 
in that behalf. Such Judge was to hear 
the objections and to communicate his 
erders to the State Government who, in 
their turn, were to cause modifications, 
if any, in the record of rights to the 
extent indicated in the order, ) 
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2 In the year 1954, the Legisla- 
Eure of the State of Orissa enacted the 
Shri Jagannath Temple Act, 1954 (Orissa 
Act 11 of 1955) (hereinafter referred to 
. as the principal Act) with a view to pro~- 
vide for, | 

“better administration and govern- 
ance therefor in supersession of all pre- 
vious laws, regulations and arrange- 
ments, having regard to the ancient cus- 
toms and usages and the unique and tra- 
ditional nitis and rituals contained in the 
Record of Rights prepared under the 
Puri Shri Jagannath Temple (Admin- 
istration) Act, 1952." i 
That Act has undergone several amend- 
ments. The validity of the amendments 
brought about by the Shri Jagannath 
Temple (Amendment) Act, 1963 (Orissa 
Act 17 of 1968) (hereinafter referred to 
as the Amending Act) is the subject- 
matter of this writ application. 


3. The impugned provisions may 


+ how be enumerated. Section 4 of the 


Principal Act- defines certain expressions. 
The expression “Niyoga” had not been 
defined in the Principal Act. = 

(1) By Section 2 of the Amending 
Act, Section 4 (1) of the Principal Act 
was amended by introducing clause {a-1) 
defining the expression ‘Niyoga’ to 
mean— | 

“an association of Sevaks recognised 
as such by the Committee”. 
The association of a particular group of 
Sevaks is called a ‘Niyoga’, and these 
Niyogas had in the past obtained recog- 
nition of the ruling powers as well as 
of the successive Superintendents of the 
temple, and recognised as such in the 
Record-of-Rights prepared under the 
1952 Act. Some of these Niyogas own 
property. The effect of the definition is 
to make their existence dependent on 
recognition by the Committee. It is con- 
4 tended that as there are no substantial 
provisions to which the aforesaid defini- 
tion can apply, the amendment is wholly 
unnecessary and violates their rights 
under Article 19 (1) (b) and (c) of the 
Constitution. 


(2) By Section 2 of the Amending 
Act, a new clause (d-1) was added to 
Section 4 (1) of the Principal Act to de« 
fine the expression “Sevak” to mean | 

“any person who is recorded as such 
in the Record-of-Rights or is recognised 
by a competent authority as a Sevak or 
his substitute or has acquired the rights 
of a Sevak by means of any recognised 
mode of transfer and includes a person 
appointed to perform any niti or seva 
ı under clause (tf) of sub-section (2) of 
Section 21.” 

The objection to this provision is that 
the definition of “Sevak” is contrary to 
the finality attached to the Record-of~ 
Rights prepared under the 1952 Act, in= 
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asmuch as the definition would give scope 
for introduction of additional Sevaks to 
the existing class for the same Seva 50 
as to share and encroach upon the rights 
enjoyed by the recorded Sevaks, and 
subjects the linear descendants of a re~« 
corded hereditary Sevak to recognition 
by a “competent authority”, which is un- 
defined and left vague in the Act. This 
definition is violative of the fundamen~« 
tal rights of property of the recorded 
Sevaks and their progenies. 

(3) By Section 5 of the Amending 
Act a new Section 8-A is added to the 
Principal Act which runs thus: 

_ "8-A. (1) Where the Raja of Puri 
claims for himself any right in addition 
to those recorded in the Record-of-Rights 
he may make an application to the State 
Government in that behalf. 

(2) Upon receipt of an application 
under sub-section (1) the State Governs 
ment may, after making such enquiry as 
they deem necessary and after giving 
the Raja of Puri an opportunity of being 
heard, make such order as they deem fit, 

(3) The Raja of. Puri may. if he is 
aggrieved by an order made under sub= 
section (2), prefer an appeal before the 
High Court within thirty days of the 
date of communication of the order to 


(4) All orders passed under sub-sec« _ 

tion (2) shall, subject to the decision, if 
any, made in an appeal under sub-see+ 
tion (3), be final.” 
The validity of these provisions is im-= 
pugned on the ground that the Raja of 
Puri stands in the same position as any 
other Sevaks and to confer on him spe 
cial and discriminatory benefits to claim 
for himself any right in addition to those 
recorded in the Record-of-Rights on a 
petition of claim to the State Govern-~ 
ment with n right of appeal to the High 
Court is contrary to the finality of the 
Record-of-Rights prepared under the 1952 
Act. There is also no rational nexus for 
conferring such benefit on the Raja of 
Puri to the exclusion of other Sevaks. 
This provision is, therefore, violative of 
fundamental rights of other Sevaks and 
classes of Sevaks being hit by Art. 14 of 
the Constitution. In any event, there is 
no correlation or nexus with the object 
to be achieved. That apart, this provision 
cannot co-exist along with Section 3 of 
the Principal Act 

(4) Section 8 of the Amending Act 
has introduced a new Section 15-B in 
he Principal Act, That section runs 

us 3 


*15-B. (1) The Administrator may, 
on an application made in that behalf by 
any Sevak, other than the Raja of Puri, 
and after making an enquiry in the prege 
cribed manner, make an order effecting 
any change in any entry made in tha 
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Record-of-Rights on all or any of the 
following grounds, namely,— 

(a) that such change is necessary in 
` view of any new materials which have 
come to notice; or 


(b) that any entry therein bears no 
relationship to the existing facts; or 

(c) that any such entry is incom 
plete or incorrect: 

Provided that no order under this 
sub-section shall be made without giv- 
ing the parties concerned a reasonable 
opportunity of being heard. 


(2) Any person aggrieved by an 
order under sub-section (1) may, within 
thirty days from the date of communica- 
tion of the order to him, prefer an ap- 
peal before the State Government and 
thereupon the State Government mèy, 
after making such enquiry as may be 
necessary and after giving the parties 
concerned an opportunity of being heard, 
make such order as they deem fit. 


(3) No order made under sub-sec~ 

tion (1) or. under sub-section (2) shall 
debar any person aggrieved thereby frem 
establishing his right, if any, in a Court 
of competent jurisdiction, but no Court 
anall have power to stay the operation 
of the said order pending’the final dis~ 
posal of the proceedings before 
such Court or of any appeal or applica- 
tion arising therefrom or in - relation 
thereto.” 
This provision is said to suffer from the 
same infirmity from which the newly 
added Section 8-A suffers. It is a colour- 
able piece of legislation and has the 
effect of unsettling the settled and vest- 
ed rights recorded in the MRecord-af- 
Rights prepared under the 1952 Act. 


(5) By Section 14 of the Amending 
of the Act, sub-section (2) of Section 30-A 
of the Principal Act has been substituted 
by new sub-sections (2) to (5). Exception 
is taken to the validity of clause (b) 2f 
sub-section (5) which runs thus: 

*(5) Whoever— 

(a) xx xx rx 


(b) sells or offers or exposes for sale 
any Mahaprasad at any place within the 
premises of the temple, other than the 
place allotted by the Committee for the 
said purpose; or 


x x x , 
shall on conviction be punishable with 
fine which may extend to fifty rupees.” 
It is contended that under the Record- 
of-Rights, the rights of certain Sevaks z0 
-ge11 Mahaprasad at specified places in- 
side the temple has been recognised ard 
- recorded and that right is sought to be 
taken away by the impugned provisions 
under which the Committee has been 
given unbridled power to select ary 
place it likes within the temple for the 
sale of Mahaprasad by the Sevaks ard 
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to allot to Sevaks for such purpose any 
place that the Committee selects. Apart 


from the fact that such a provision con- 
flicts with the finality given to the Re« 


cord-of-Rights it also violates the fun< , 


damental rights to property of the 
Sevaks, © 


4. The Joint Secretary of the 
Law Department on behalf of the oppo- 
site party has filed a counter affidavit 
contending that all the impugned provi- 
sions have been validly enacted and thaf 
they do not suffer from any constitu- 


tional infirmities. According to him it was 


considered expedient to define the ex- 
pression “Niyoga” and because the said 
expression occurs at many places in the 
Record-of-Rights. It is an expanding de~ 
finition and does not in any way affect 
the rights of the petitioners. That defini- 
tion does not render the existing associa- 
tions non-existent as is alleged in the 
petition since these 
already been recognised by. the Com- 
mittee on the basis of the relevant en< 
tries in the Record-of-Rights. The asso< 
ciations already recognised cannot be de= 
recognised on the basis of the definition 
under the Amending Act. Hence the 
contention that it violates the rights of 
the petitioners is untenable. Since tha 
Act (Amending Act) does not in any way 
prohibit formation of association, Arti< 
cle 19 (1) (c) not attracted, 


5. Similarly with regard to the 
mew clause (d-1) defining the expression 
“sevak” it is said that this amendment 
does not in any way infringe the rights 
of the petitioners recognised under Act 
14 of 1952 and that consequently they 
have no cause to complain. With regard 
to Sections 5 and 8 of the Amending Act 
by which Sections 8-A and 15-B are in-« 


associations havea > 


`- a 


corporated in the Principal Act it is state” 


ed that the Raja has been recognised as 
a class by himself and hence if two dif- 
ferent sets of procedures are adopted— 
one for the Raja and the other for the 
other Sevaks of the temple as envisaged 
in the new Sections 8-A and 15-B, 
cannot be struck down as discriminatory. 
Assuming that the right to make repre- 
centation is a fundamental right, the 
right to object or make representation to 
a particular authority or a forum is noft 
a fundamental right. In respect of the 
objection taken to the validity of clause 
(b) of sub-section (5) of Section 30-A 
introduced by Section 14 of the Amend- 
ing Act it is stated that it is based upon 
a misconception of right guaranteed in 
the Constitution. A person may have a 
right to sell Mahaprasad but such right 
is subject to the provision of Article 19 
(6) and consequently no person can 
claim the right to sell Mahaprasad at any 
place in the temple without any restrice 


they’ - 
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tion, regulation or reservation. The im- 
pugned provision does not in any way 
affect any fundamental rights and con- 
sequently is protected by Article 19 (6) 
~of the Constitution, 


6. It may be stated at the outset 
that in the writ application, exception 
had been taken to the validity of clau- 
ses (e) and (f) of sub-section (1) of Sec- 
tion 6 of the Principal Act. Section 6 
provides for the constitution of a Com- 
mittee for the management of the temple 
and it provided in clauses (e) and (f) that 
three persons were to be nominated as 
members from amongst the Sevaks be- 
longing to the class (1) Pujapandas, (2) 
Pasupalaks and (3) Pratiharis—one per- 
son being nominated from each of the 
three categories and that another person 
was to be nominated by the State Gov- 
ernment from amongst the Sevaks nof 
belonging to any of the aforesaid three 
categories. But during the pendency of 
this writ application, these two clauses 
were amended and the amended clause 
as it stands provides that four persons 
are to be nominated by the State Gov~ 
ernment from among the Sevaks of the 
temple. In view of this amendment, 
brought about by the Orissa Act 17 of 
1969, the objection advanced in respect 
of the old sub-clauses (e) and (f) dis- 
appears and no exception is taken to the 
amended sub-clause (e). 


7. The expression “Niyoga” as {fs 
popularly understood is nothing but an 
association of Sevaks doing a particular 
type of Seva in the temple. The right to 
do Seva in the temple has been recog- 
nised to be a hereditary one, It may be 
that in the ancient times, the Superin- 
tendent of the temple was dealing with 
individual Sevaks. But as time went on 
and the family of one particular Sevak 
increased. all the members of the family 
claimed to perform the particular Seva 
which hereditarily belonged to the 
family. In course of time as the mem- 
bers increased, the persons doing a par- 
ticular Seva formed themselves into an 
association and this association came to be 
known as a 'Niyoga'. AS the Special 
Officer records in his report, although 
there is a popular notion amongst many 
that these Niyogas are thirty-six in 
number, popularly known as the Chhatisa 
Niyoga. vet the enquiry by the Special 
Officer revealed that there are more than 
140 kinds of Sevas in the temple with the 
result that the number of Niyogas or as- 
sociations has considerably increased, 
over and above the traditional thirty-six. 
The Record-of-Rights would show that 
various properties inside the temple are 
recorded in the names of Niyogas. By 
way of illustration, reference may be 

made to page 238 of Part IL of the Res 
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-the Committee. But to insist that asso 
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cord-of-Rights where as against plot No, 
69. it is stated that on the southern side 
of the plot there exists the Puja Panda 
Niyoga School In regard to plot No. 89, 
occurring at page 241 it is stated that 
Sevaks belonging to the Bhittar Sebayat 
Niyoga perform the Seba of the 
Kalpabata standing on this plot and that 
on behalf of the Niyoga. one  Phikarl 
Panda makes collections from the pil- 
grims and pays Rs. 50/- to the- Niyoga. 
There are several such entries spread 
over the Record-of-Rights. The history 
of these Niyogas therefore is as ancient 
as the temple itself. Mr. Mohanty, learn~ 
ed Advocate appearing for the petition~ 
ers is therefore right in his contention 
that the existence of these Niyogas can= 
not be made to depend upon the recog~ 
nition by the Managing Committee of 
the temple. [t is conceivable that with 
the passage of time, new types of service 
may have to be performed in relation to 
the deity Shri Lord Jagannath and new 
associations may have to be formed. It 










such new asSociations to provide 
they should be subject to recognition by 


ciations or Niyogas existing from the 
ancient times and recognised in the Re- 
cord-of-Rights should depend for their 
future existence on recognition by the 
Committee appears to us to be an un- 
reasonable restriction. In defining the 


such in the Record-of-Rights or is recog 
nised by a competent authority etc, 
thereby leaving the present Sevaks un 
affected. A similar definition should hava 
been adopted in respect of the expres 
sion “Niyoga’™. The present definition o 
the expression “Niyoga” therefore ap- 
pears to us to be unconstitutional and 
should be struck down. 


8. No such infirmity in our opin= 
ion is discernible in the definition of the 
expression Sevak. This definition pr 
serves the rights of the existing Sevaks. 
It only seeks to bring within its fold (1} 
a person recognised by a competent au 
thority as. the Sevak. (2) his substitute, 
(3) a person who has acquired the rights 
of a Sevak by means of any recognised 
mode of transfer, and (4) a person ap 
pointed to perform any niti or Seva 
under clause (i) of sub-section (2) of Secs 
tion 21. Under the last mentioned provi- 
sion, power has been given to the Ad-~ 
ministrator of the temple to get the para 
ticular Niti or Seva performed by any 
person in the absence of the Sevak or 
his substitute or on the failure on the 
part of such person to perform his duties, 
It is a matter of common experience 
that on certain occasions, performance of 
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Niti in Shri Jagannath temple is held up 
-for a considerable length of time either 
because a particular Sebait whose turn 
it is to perform the particular Seva does 
-mot turn up or some sort of strike is re- 
sorted to. It is only reasonable that in 
such circumstances, the rituals of the 
temple should not be held up due to the 
intransigent attitude of a few Sevaks. 
The provision of Section 21 (2) (i) is 
therefore a wholesome one and the sub- 
stitute who is temporarily appointed to 
perform the Seva should appropriately 
. ‘come within the definition of Sevak Ex- 
ception is taken to the fact that there is 
no indication in the Principal Act as to 
who is the competent authority referred 
to in the definition of Sevak. Sectior 5 
of the Act provides that the governance 
of the temple and its endowments shall 
vest in a Committee called the Sari 


Jagannath Temple Managing Commitee- 


and that it shall be entitled to take and 
be in possession of all movables and in- 
movable properties and properties of all 
other kinds belonging to the temrle 
‘There is also an Administrator in whom 
certain powers are vested. In particular, 
under Section 21-A of the Amending Act, 
the control over Sevaks is vested in the 
Administrator. Section 31 gives wide 
powers to the Committee to make regu- 
fations to provide for the manner in 
which the duties imposed on it under 
the Act and its functions thereunder 
shall be discharged. Provision can there< 
fore be made under the regulation as to 
who would be the competent authority 
referred to in the definition of Sevak. 

e, therefore, find nothing objectionable 
in the definition of Sevak and see no 
jreason to strike it down. 


_ § The amendments brought about 
by Section 5 and Section 8 of the Am~< 
ending Act by adding Sections 8-A ard 
15-B respectively to the Principal Azxzt 
may be taken up together. While consi- 
dering the validity of these two new see< 
tions it has to be borne in mind that ty 
Section 3 of the Principal Act. the Puri 
Shri Jagannath Temple {Administration} 
‘Act, 1952 is deemed to be a part of ithe 
Shri Jagannath Temple Act. 1955. That 
‘Act of 1952 provides in Section 6 there 
of that any person aggrieved by an entry 
in the Record-of-Rights prepared by the 
Special Officer might prefer objections 
before the District Judge of Puri and 
after receipt of the objections such Dis« 
trict Judge or any other Judicial Officer 
being not below the rank of a District 
Judge specially appointed by the State 
Government was to hear objections an3 
pass necessary orders and that such 
orders were not to be challenged in any 
Court of law. If, as a result of the orders 
passed by the District Judge, any 
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was to be effected in the Record-of- 
Rights. such change was to be made in 
the Records. It is, therefore, argued that 
when the Record-of-Rights attained fina- 
lity by virtue of Section 6 of the 1952- 
Act which now forms a part of the Shri 
Jagannath Temple Act, 1955. the provi- 
sions in Sections 8-A and 15-B which 
disturb such finality are not valid. The 
second argument is that. the Raja of 
Puri being a Sevak like any other Sevak 
in the temple there should not have been 
two different provisions prescribing two 
different procedures for bringing about 
changes in the Records relating to their 
respective rights and that consequently 
the provisions are discriminatory. So far 
as the second argument is concerned, 
there is no substance in it. The Raja of 
Puri is the Adya Sevak of Lord Jagan- 
math. As Adya Sevak, he enjoys several 
privileges and rights in the Seba of Lord 
Jagannath which other Sevaks do not 
enjoy. Before the enactment of the Shri 
Jagannath Temple Act, the Raja of Puri 
and his predecessors had two distinct 
rights with respect to the temple In the 
first place, they were the Adya Sevaks 
and as such had certain rights and 
privileges and perquisites. The Act has 
not touched the Raja's rights of Adya 
Sevak but has only deprived him of the 
sole management of the temple. The 
power of recognition of the various other 
Sevaks in the temple, vested in the Raja 
before such rights were codified in the 








the right to prefer an appeal to the 
State Government under sub-section (2) 
thereof and any Sevak aggrieved by an 
corder passed against him either under 
sub-section {1} or sub-section (2), has 
beem given the right to file a suit in a 
Court of competent jurisdiction which 
automatically carries with it the right 
of appeal to higher forums. The chal- 


on the ground that Article 14 is contra- 
vened must, therefore, be rejected. 


10. The next question is whether | 
either or both the provisions affect the 
finality given to the Record-of-Rights 
under Section 6 of the Act of 1952. Tak~ 
ing Section 15-B first, it provides that 
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any Sevak other than the Raja may 
make an application to the Administra~ 
tor to effect any change in „the entry 
made in the Record-of-Rights on any of 
the following grounds: 


(a) that such change is necessary in 
view of any new materials which have 
come to notice; or 

(b) that any entry therein bears no 
relationship to the existing fact: or 

(c) that any such entry is incom- 
plete or incorrect, 


Jt is conceded on behalf of the petition- 
ers that clauses (a) and (b) being in the 
mature of review on the ground that new 
materials have come to the notice or any 
entry in the Record does not bear. any 
Telationship to the existing rights, no ex- 
ception can be taken to these provisions. 
It is also conceded that if any entry is 
incomplete with regard to any right, any 
step taken to complete it is in the nature 
of a supplementary provision and does 
* not affect the finality attached to the Re- 
ecord-of-Rights. What however is object- 
ed to is against the correction of the 
entry on the ground that it is incorrect 
which means that what: the Special Offi- 
cer had previously recorded is not cor- 
rect. As power had been given under 
Section 6 of the 1952 Act to get such 
wrong entries corrected by preferring 
objections and subject to the orders pass- 
ed on such objections the Record was 
deemed to be final, the present provi- 
sion in Section 15-B that the Record 
which had attained. finality can now be 
corrected on the ground that any entry 
made therein is incorrect. would be in- 
consistent with the provisions of Section 
6 of the 1952 Act which has been made 
a part of the present Act. The words “or 
incorrect™ in clause {c} of sub-section {1) 
of Section 15-B must therefore be struck 
own. 


11. So far as Section 8-A is con- 
cerned, it does not in any way affect the 
finality of the Record-of-Rights, because 
Section 8-A comes into operation only 
when the Raja of Puri claims any right 
in addition to those recorded in the Re- 
cord-of-Rights. In other words, it is a 
provision designed to complete what 
otherwise is incomplete and like the 
first part of clause (c) of Section 15-B 
(1), it is in the nature of a supplement- 
ary provision. It, therefore, follows that 
Section 8-A does not suffer from any 
infirmi 


€ 


12. The last of the impugned pro- 
visions is clause {b} of sub-section: (5) of 
* Section 30-A brought about by Section 
14 of the Amending Act. To the Record- 
of-Rights framed and finally published 
under the provisions of the 1952 Act is 
attached a sketch map of the temple 
compound which has been: divided into 
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several plots. Plot No. 156 therein has 
been described as Ananda Bazar. The 
entry under Plot No. 156 occurring at 
page 257 of the Record-of-Rights, Form 
B, runs thus: ` 

* s 2 z s 

[original omitted] 

The entry in effect means that in the 
space {between the Mandap and the 
Government Pasara) the Suaras and 
Mahasuaras sell Mahaprasad , without 
paying any rent therefor. But such of 
the persons as purchase Prasad from the 
Suaras and expose it for sale in Ananda 
Bazar are liable to pay daily fees there~ 
for. Previously Tunia Mahaprasad was 
being leased out here. On the left side 
near the -Bhittar Duara the Suaras and 
Mahasuara Niyogas sell Mahaprasad and 
on the southern side, the Panda Niyoga 
and Poshupalak Niyoga sell Mahaprasad. 
In between these two, there is a Sarkari 
land. It is contended that when under 
the Record-of-Rights, the Suaras and 
the Mahasuaras have got the right to sell 
Mahaprasad in Ananda Bazar which must 
be interpreted to mean that they are 
entitled to sell Mahaprasad at any place 
they like in Ananda Bazar, the restric~ 
tion now sought to be imposed by requir~ 
ing them to sell Mahaprasad at the place 
allotted to them by the Committee 
affects the rights of the Suaras and 
Mahasasuaras guaranteed to them under 
Article 19 (1) (f) of the Constitution. It 
is submitted on behalf of the State that 
the impugned provision under clause (b) 
of sub-section (5) of Section 30-A is only 
a regulatory measure and does not in 
any way affect the rights which the 
petitioners may have to sell Mahaprasad 
in Ananda Bazar. In view of the fact 
that thousands of pilgrims purchase 
Mahaprasad every day for their con- 
sumption, it is absolutely necessary that 
Mahaprasad should be sold in hygienic 
conditions. Jt is, therefore, open to the 
management to regulate the sale of 
Mahaprasad with a view to achieve such 
conditions. It is a matter of common 
knowledge that previously Mahaprasad 
was being sold at old places in Ananda 
Bazar through which thousands of pil- 
grims pass every day with the result that 
very often and specially during the rainy 
séason, Mahaprasad was being exposed for 
sale in thoroughly unhygienic conditions. 
What is submitted on behalf of the State 
is that specified places in Ananda Bazar 
which do not lie on the way through 
which pilgrims pass to and from the 
temple have now been set apart for the 
sale of Mahaprasad, that raised plat- 
forms have been constructed for that 
purpose and that a part of the area set 


‘apart for sale of Mahaprasad has also 


been covered with a roof at great ex- 
pense, All this has been done in the in- 
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terest of the pilgrims who daily purchase 
Mahaprasad for consumption and also in 
the interest of those who expose the 
Mahaprasad for sale because due pro- 
tection has been afforded to them from 
sun and rain. It is submitted on behalf 
of the State that for sale of Mahaprasad 
in the area allotted for the purpose, no 
fee is charged, and that the expression 
“allotted” occurring in the impugned 
provision does not mean allotted to any 
individual but allotted for the purpose of 
Sale of Mahaprasad. We fail to see how 
this provision in any way adversely af- 
fects the rights of any class of Sevaks to 
sell Mahaprasad in the Ananda Bazar, 
We are satisfied that the impugned pro~ 
vision is really a regulatory measure de= 
signed in the interest of the thousands 
of pilgrims who daily purchase Maha~ 
prasad, and, if at all it restricts the 
rights of the Sevaks, it is a reasonable 
restriction being within the purview of 
clause (6) of Article 19 of the Constitu< 
tion and is valid. 

13. In the result, out of the five 
impugned provisions, we find no infirm- 
ity in the definition of “sevak” occurring 
in clause (d-1} of Section 4 (1), in Sec 
tion 8-A and in clause (b) of sub-section 
(5) of Section 30-A. For reasons already 
stated, we strike down the definition of 
the word “Niyoga™ in clause (a-1), in 
Section 4 (1) and the words “or incor- 
rect” occurring in clause (c) of sub-sec« 
tion (1) of Section 15-B of the Principal 
Act (as it now stands after amendment). 
The writ application succeeds to the ex~ 
tent indicated above. There shall be no 
order as to costs, 


PANDA, J.:— I agree. 
Order accordingly. 





AIR 1974 ORISSA 82 (V 61 C 24) 
S. K RAY, J. 


State of Orissa, Appellant v, Nara- 
singha Gouda, Respondent. 


Second Appeal No. 441 of 1969. DJ- 
9-3-1973, from decision of K. M. Misra, 
Addl. Sub-J., Berhampur, D/- 25-7-1969. 


Limitation Act (1908), Arts. 142- 
144 — Adverse possession — Possession 
for over statutory period — Proof 


A party who sets up a title by ad- 
verse possession has to affirmatively 
prove his possession for over a statutory 
period. Presumption and probabilities 
cannot be substituted for evidence. In 
absence of proof of adverse possession 
for 60 years or more before the date 
when the suit was instituted, the case of 
acquisition of title by adverse possession 
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State v. TAPASAN Gouda (S.K. Ray J.) 


à. LR. 


is bound to fail. (1910) ILR 33 Mad 362 
Hela no longer good law. (Para 5) 


Standing Counsel, for Appellant; 
B. B. Rath, for Respondent, 

S. K. RAY, J.:— This is a defen-~ 
dant's second appeal from the confirm- 
ing decision of the lower appellate 
court. This appeal relates to a suit filed 
by the plaintiff for declaration of title 
confirmation of possession and perma 
nent injunction restraining the defen- 
dant from interfering with his possession, 
The suit land is A.O. 60 decimals com- 
prised in Survey No. 41/1 in village Pi- 
tatala in Chikiti Taluk. This land was a 
part of Paromboke, appertaining to estate 
of ChikitL The plaintiff's case is that this 
land was in possession and enjoyment of 
one Sadi Appalswami who, after possas- 
sing the same for 35 years, sold it to the 
plaintiff's father under a registered sale 
deed, dated 21-7-48 for a consideration 
of Rs. 200/-. Since after his purchase, 
his father possessed the land and after ` 
bis father, the plaintiff possessed the 
same till the date of the suit. On 1-8-53, 
Chikiti estate vested in the State under 
the provisions of the Orissa Estates Abo- 
lition Act. Thereafter, in November, 
1967, action was taken under Section 6 
of Orissa Prevention of Land Encroach« 
ment Act, which is said to be the cause 
of action for the present suit, which was 
filed on 3-4-68. 


2 The plaintiff based his case on 
two planes, one was acquisition of title 
by purchase under the registered sale 
deed, dated 21-7-48 and the other was, 
in the alternative, acquisition of title by 
adverse possession. The defendant claim= 
ed the suit land to be Government land 
and denied the plaintiffs acquisition of 
title by both modes, 


3. Both the courts below have. 
negatived the title of the plaintiff on the ° 
basis of the sale deed. Ext. 1. The only 
question that arises for consideration is 
whether the plaintiff acquired title by 
adverse possession. In this case, since 
adverse possession is alleged to have com= 
menced long prior to the commencement 
of Limitation Act 36 of 1963, the title of 
the State would not be extinguished be- 
fore 1971 (see Sections 27 and 30 of the 
new Limitation Act) and that assuming 
the concurrent finding of the Courts be~ 
low that the plaintiff's vendor was in 
possession for 35 years before he sold 
the suit property to the plaintiff is cor- 
rect, tacking that 35 years of possession 
of Appalswamy to the plaintiff's posses- 
sion, the total period of adverse posses< 
sion by 3-4-68 when the suit was filed 
did not exceed 55 years. The Courts be= 
low have declared acquisition of title by 
adverse possession despite the fae 


that the total, period ade 
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verse possession did not exceed 55 
years and that the State’s title had not 
been extinguished by the date of institu< 
tion of the suit, on the basis of the doc- 


trine of presumption enunciated by the 


k. 


Madras High Court in case of Venkata- 
rama Iyer v. Secy. of State for India in 
Council, (1910) ILR 33 Mad 362. Mr. B, 
B. Rath for the respondent also relies on 
that principle for dismissal of this appeal. 


å. The Standing Counsel for the 
State contends that the doctrine of pre- 
sumption as laid down in the Madras 
case, referred to above, is no longer good 
law and that the plaintiff must prove 
adverse possession for 60 years before 
institution of the suit before he can ac- 
quire any title since the suit was insti- 
tuted in 1968, 3 years prior to the reduc- 
ed period of limitation, permitted under 
the new Limitation Act, expired in 1971. 
If this contention is upheld, the plaintiff 
must be non~suited. 

The rule of presumption has been 
stated in the Madras case in the follow- 


ing words: 


“When they (acts of ownership) are 
proved to have been done for 30 or 40 
years, the presumption will be that they 
have been done for more than the sta- 
tutory period, and the burden will be 
on the Crown to explain such acts and 
prove possession within the statutory 
period,” 

5. This proposition of law has nof 
been accepted in the subsequent Judicial 
decision as good and acceptable. In the 
case of Jayarama Naidu v. Secy. of State 
reported in AIR 1929 Mad 441, their 
Lordships said: 


"A person who has occupied such 
fand (Poromboke land) must prove in 
order to support his title either that he 
has received the land by grant, or that 
he has enjoyed adverse possession for 60 


years So as to defeat the title of Govern~ 


ment.” 
Justice Reilly in a separate judgment in 
that case has stated as follows: 


“But when a plaintiff comes to Court 
for a declaration of his title against the 
Crown a title which can have arisen at 
any time within at least the last two 
centuries only by grant of prescription, 
be can call to his aid no presumption 
that his possession has extended a day 
longer than he can prove. He must prove 
that this possession has extended to 60 
years adversely to the Crown and can suc~ 
ceed only by the strength of his own case, 
not by casting the burden of proving the 
contrary on the Crown. That elementary 
doctrine was applied by their Lordships 
of the Privy Council in Secretary of State 
y. Chellikani Rama Rao, 43 Ind App 192 
= (AIR 1916 PC 21) and is beyond discus~ 
sion,” 
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In the case of Secretary of State v. 
Debendra Lal Khan AIR 1934 PC 23 their 
alga of the Judicial Committee said 


“Tf the plaintiff can establish that 
he and those from or through whom he 
derives right have for 60 years been in 
possession adverse to the Crown of the 
fishery, any right of the Crown thereto 
is extinguished and the plaintiff is entitl~ 
ed to succeed in his claim.” 

In the case of State of Andhra Pra- 
desh v. Kettubadi Fakrubi, AIR 1962 
Andh Pra 518 their Lordships said that: 

“A party, who sets up a title by ad- 
verse possession has to affirmatively 
prove his or her possession for over the 
statutory period and presumptions and 
probabilities cannot be substituted for 
evidence. Adverse possession has to satis- 
fy necessarily the tests of adequacy, con- 
tinuity, exclusiveness and publucity. The 
party, who asserts this, has necessarily 
to bear out his case with reference to 
these necessary elements, To say that 
when enjoyment for over 50 years was 
accepted, it would be tantamount to an 
enjoyment for over 60 years is wrong. 
The law cannot be interpreted that way.” 
Thus, in absence of proof of adverse pos- 
session for 60 years or more before 3-4- 
68, when the suit was instituted, the 
case of acquisition of title by adverse 
possession must fail. The doctrine of pre- 
sumption as laid down in the (1910) ILR 
33 Mad 362 must be held to be no longer 


good law. 

6. G. B. Patnaik, Standing 
Counsel has ‘raised another point If Ap- 
palswamy acquired any title by adverse 
possession, it was the intermediary’s in- 
terest and the estate having vested in 
1953 and the plaintiff who was the suc~ 
cessor in interest of such intermediary’s 
interest having failed to file his claim 
case under Section 8-A of Orissa Estate 
Abolition Act-—-and it is undisputed that 
plaintiff has not filed any such claim case 
—his right to settlement of the land 
With him became extinguished and his 
right to possession lapsed. ‘There does 
not appear to be any flaw in this argu~ 
ment and the plaintiff must also ba non= 
suited on this ground, 


T. For the aforesaid reasons, this 
appeal must succeed, Accordingly, the 
judgment and decree of both the Courts 
are set aside and the suit is dismissed, 
and the appeal is allowed, but, in the 
circumstances of the case, without costs, 

Appeal allowed without costs. 


Appeal allowed. 
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AIR 1974 ORISSA 84 (V 61 C 25) 
G, K. MISRA C. J. AND 5. ACHARYA J. 

Smt. Deo Kaur Bai Pandya, Peti- 
tioner v. Union of India and others, Op- 
posite Parties. 

O. J. C. No. 303 of 1972, D/- 28-2- 
1973 to quash order of Controller of 
Mining Leases of India. D/- 12-1-1959. 

(A) Mines and Minerals (Regulation 
and Development) Act (1957), S. 8 (D) — 


Modification of pre-Act mining leases —_ 


If can enlarge original lease period. 


The 20 year period for pre-Act min- 
ing leases stipulated by S. 
be calculated from 1-6-1958 (date of com- 
mencement of the Act) but by a modifi- 
eation of those leases under the section 
. the period originally fixed for them can- 
not become enlarged. Thus a lease of 
30-9-1943 made for thirty years on modi- 
fication under the section cannot expire 
on 1-6-1978 but only on 30-9-1973 when 
its original term would end. (1971) 2 Cut 
WR 918 following AIR 1967 SC 964 Ap- 
plied. (Para 5) 


(B) Constitution of India, Art. 226 —~ 
Mandamus — When laches no ground 
against petition. 


When recovery of possession of a 
mine is sought by the lessee by a manda- 
mus petition about eight months after 
dispossession, but his title is unaffected 
by adverse possession (and thus entitled 
to recover possession within 12 years) 
even if the Supreme Court decision on 
which his elaim is based had been re- 
ported about five years before the peti- 
tion, no delay or laches can be attribut~ 
ed to him and relief cannot be refused to 
him. (Para 6) 


S. ©. Mohapatra, for Petitioner 
Govt. Advocate, for Opposite Parties, 


G. K. MISRA, C. J.:— The husband 
of the petitioner obtained a mining lezse 
of manganese (Annexure-1) dated 3th 
of September, 1943 from the Bonai Dur- 
bar for a. period of thirty years. The 
original lessee died on 11th of November, 
1948 leaving behind the petitioner as the 
sole heir. On Ist of June, 1958. the 
Mines and Minerals (Regulation and 
Development) Act, 1957 (hereinafter to 
be referred to as the Act) came irto 
force, Under Section 8 (1) of the Act 
the Central Government had powers to 
modify prior mining leases to a period 


of twenty years. In accordance with that. 


power, on 12-1-1959 the lease (Annex- 
ure-1) was modified to a period of 
twenty years with effect from 30-9-1943 
by the order Annexure-2, The substan- 
tive part of Annexure-2 modifying the 
period of lease runs thus:— 
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“Period of the lease shall be 20 years 
counting from 30-9-1943: renewal to ba 
regulated according to the law and rules 
in force when it falls due.” 


As by Annexure-2 the lease was fo» 
expire on 30th of September, 1963, tne 
petitioner made an application for rene= 
wal on 16-3-1963/20-3-1963.. The Stata 
Government rejected this application on 
30th of March, 1965 on the ground that 
the petitioner failed to produce the in= 
come-tax clearance certificate as requir 
ed under the rules of renewal. The peti« 
tioner filed such a certificate on 1-4-1965 
and applied for review of the rejection 
order dated 30th of March, 1965. The 
State Government refused to review the 
earlier order on 25-5-1965. A revision 
was filed before the Central Governmen? 
on 26th of May, 1965 which was dismiss« 
ed on 30th of October, 1965. The peti-~ 
tioner filed O. J. C. 20 of 1966 to quash 
the order dismissing the revision. Ths 
writ application was dismissed on 28th - 
of October, 1969. The case is reported 
in 36 Cut LT 633 = (AIR 1971 Orissa 7} 
(Sm. Deo Kuar Bai Pandya v. The Union 
of India}. Possession of the mine was 
taken by the State Government on 23rd 
of August, 1971. 


In AIR 1967 SC 964 (Gujarat Pottery, 
Works (P) Ltd., v. B. P, Sood) majority 
of their Lordships held that the Act is 
not retrospective and a mining lease can~« 
not be modified to a period of twenty 
years retrospectively. Following this de- 
cision this very Bench of this Court held 
in (1971) 2 Cut WR 918 (Serajuddin & 
Co. v. Union of India) that the lease is 
to be modified with effect from the dats 
when the Act came into force, that is, 
from 1-6-1958. But the period of twenty 
years cannot be extended beyond the data 
when the original lease was to expire. 
The petitioner’s case is that after coming , 
to know this decision of this Court she’ 
was advised that she had still a valid 
title and wrongly she filed an application 
for renewal and pursued other remedies 
to obtain renewal and that she had been 
illegally dispossessed. The writ applica= 
tion has been filed under Article 226 of 
the Constitution for issue of a writ of 
mandamus directing opposite party No.3 
to hand over possession of the mine fo 
the petitioner, 


2. In the counter affidavits fled 
by the opposite parties the aforesaid facts 
are not disputed. The learned Governs 
ment Advocate urged that the writ ap- 
plication is liable to be dismissed on ‘ace 
count of laches and delay, 


3. The main question for const 
deration in this writ application is whe« 
ther the decision. of this Court in 36 Cuf 
LT 633 = (AIR 1971 Orissa 7) constitutes 
res judicata so far as this writ applica« 


4 We, however, considered it 
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tion is concerned. In that case the petim 
tioner wanted the revisional order of the 
Central Government to be quashed as it 
assigned no reasons for rejecting the 
~ revision application. No question was 
Taised that the petitioner had still a sub- 
sisting title in the lease-hold. Even if 
such a contention had been raised at the 
time of hearing by citing the Supreme 
Court decision, such a contention would 
have been rejected as inadmissible as 
the writ application was not based on the 
basis of title. That case proceeded on 
the assumption that the petitioner had 
no title to the lease-hold which had come 
to an end by the order Annexure-2 and 
that she should have been granted rene- 
wal. The point -raised in this writ ap- 
plication was neither heard nor decided 
in 36 Cut LT 633 = (AIR 1971 Orissa 7). 
There is no question of res judicata in 
this case and the learned Government 
Advocate did not also press that point. 
appropriate 
to deal with the question of res judicata 
as such a point is likely to arise in a case 
of this nature. 


4. In (1971) 2 Cut WR 918 we 
made the following observation in para- 
praph 8 of the judgment which may be 
extracted:— 


“The modification made by the con- 
troller is done with a view to bring the 
lease in conformity with Section 8 (1) of 
the 1957 Act. In this case the lease is to 
expire by 1-12-1974 and consequently if 
the modification is taken to be for a 
period of 20 years with effect from 1-0- 
1958, then the period of the new lease 
would expire on 1-6-1978 which does not 
appear to be the intendment of Section 
8 (1). The modification was never intend~ 
ed to extend beyond 1-12-1974. We would 
uphold the contention of the petitioner 
< that the order of modification can deli- 
mit the period to 20 years commencing 
from 1-6-1958 and can have no retrospec- 
tive operation. We cannot, however, con« 
strue the modification as extending be- 
yond 1-12-1974,” 


5. The identical principle applies 
to the facts of this case. The original 
lease was dated 30th of September, 1943 
for a period of thirty years. In normal 
course it would have expired on 30th 
September, 1973. If the period of 20 years 
is taken from 1-6-1958 as was said by 
the majority of their Lordships in the 
aforesaid Supreme Court decision, then 
the period of 20 years would expire on 
1-6-1978. This is not the intendment of 
t ISection 8 (1) of the Act. By modification 
the petitioner’s original period cannot be 
enlarged. Applying the aforesaid princi- 
ple the lease of the petitioner would sub- 
sist till 30-9-1973 and not beyond. In 
other words, the petitioner has still a 


Union of India v. Sankar Store 


Ori. 85 


title to the leasehold for about another! 
period of seven months. The title of the 
petitioner has not been extinguished by 
any legal act. Only under misconception 
of law the petitioner was of the impres- 
sion that she had no legal title, As the 
petitioner has been dispossessed before 
the 30th September, 1973 she is entitled 
to recovery of possession. 

6. The only serious objection 
raised by the learned Government Advo- 
cate was that the Supreme Court deci- 
sion was published sometime in June, 
1967 and the writ application was filed 


-on 14-4-1972—about five years after— 


and reliefs should not be granted to the 
petitioner in exercise of jurisdiction 
under Art. 226 of the Constitution. There 
is no substance in this contention. Un- 
disputedly the petitioner's title has no 
been extinguished by adverse possession. 
The petitioner is entitled to recover pos 
session within twelve years. But that 
apart, the petitioner was continuing in 
possession till 23rd of August, 1971 and 
the writ application was filed about eight 
months after dispossession. In the cir | 
cumstances we cannot say that there was, 
any delay and laches on the part of the 
petitioner, 

a. In the result, the writ applica- 
tion is allowed. A writ of mandamus be 
issued directing opposite party No. 3, the 
State of Orissa through the Secretary, 
Department of Mining and Geology, to 
put the petitioner in possession forth- 
with. In the circumstances, there will be 
no order as to costs, 


ACHARYA, J.:— I agree, 
Petition allowed, 





AIR 1974 ORISSA 85 (V 61 C 26) 
S. K RAY, J, 

Union of India, Appellant v. Sankar 
Store and another, Respondents, 

Second Appeal No. 493 of 1969, D/- 
24-8-1973, from decision of Dist. J., Cut- 
tack, D/- 28-8-1969. 

(A) Civil P. C. (1908), S. 80 — Vali- 
dity of notice — There must be identity 
of person issuing notice with person in- 
stituting suit. 

Where Section 80 notice was issued 
on bebalf of M/s. Sankar Stores (plain- 
tiff No. 1) while the suit was really in- 
stituted by the sole proprietor (plaintiff 
No. 2) there is no identity of the person 
issuing the notice with the person insti~ 
tuting the suit. Therefore, the notice is 
invalid, The plaintiff No. 1 being neither 
a Company nor a partnership firm had 
no juristiec entity and associating it with 
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plaintiff No. 2 would not alter the nature 
of the suit. AIR 1961 SC 1449, Followed. 
(Para 6) 

(B) Civil P. C. (1908), S. 80 — Sub- 
stantial variance between notice and 
plaint — Notice is not valid. 

Section 80 notice is not a pleading 
and need not be a verbatim copy of the 
plaint, but it must contain such details 
of facts as are sufficient to inform the 
parties regarding the nature and basis of 
the claim and the relief sought. 


Where the suit was filed against the 
Government for non-delivery of goods 
and the averment in the plaint (that the 
plaintiffs had placed an order for the 
goods with the consignor) constituting 
part of the cause of action was not stat- 
ed in the notice, the notice is invalid and 
the suit is not maintainable on that ac- 
count. (Para 6) 

(C) Civil P. C. (1908), S. 80 — Wai- 
ver of notice — Validity of notice chal- 
lenged in written statement — Framing 
of issue on that basis — Issue not pres- 
sed in trial Court — Theory of waiver. 


Once an issue has been framed and 
all material facts relevant to the full 
determination of that issue are on re- 
cord, the court (even appellate court) 
can take notice of that issue and deter- 
mine the same even though at one stage 
of litigation that issue may not have been 
pressed erroneously. If the issue was not 
pressed in the trial court, the defendant 
will not be estopped from raising that 
plea (of notice) at the appellate stage, 
since there is no estoppel against law. 


(Para 6) 
(D) Civil P. C. (1908), S. 9 — Suit 


against railway for loss of goods in tran- 
sit — It is consignor and not consignee 
who can sue. 

The reason is that the contract of 
carriage is between the consignor and the 
railway administration. The consignees 
can maintain the suit only if they 
proved their title to the goods in tran- 
sit. Where the consignor and consignee 
are different, the consignees are not ne- 
cessarily the owners of the goods merely 
because they hold the railway receipt. 
AIR 1966 SC 395, Followed. (Para I} 

(E) Civil P. C. (1908), O. 6, R. 2 —= 
Variance between pleading and proof — 
Failure to set up a case in pleadings -~ 
Evidence in its support cannot be led. 

Thus the plaintiffs having omitted 
to plead a case that they obtained title 
to the goods on paying full price for it, 
through their agent, to the consignor, 
evidence in that regard should not have 
been allowed to be led. (Para 8) 


(F) Sale of Goods Act (1930), S. 23— 
Passing of title — In absence of plead- 
ings or issues regarding passing of title, 
a case cannot be decided. (Para $) 


Union of India v, Sankar Store (S.K. Ray Ja 


A.I. R. 


B. K. Pal and B. Pal, for Appellant; 
L, K. Dasgupta, for Respondents. 

JUDGMENT :— The appellant is the 
defendant in a suit for recovery of 
Rs. 2904.50 p. on the following aver- 
ments:~— 

Plaintiff No. 2 carries on business in 
cloth at Nayasark, Cuttack in the name 
and style of Sankar Store, which is plain- 
tiff No. 1. Plaintiff No. 1 is neither a part- 
nership firm nor a company. Plaintiff 
No. 2 on behalf of plaintiff No. 1 placed 
orders with Shewdayal Mohanlal of 15, 
Noormal Lohia Lane, Calcutta for one 
bale of cloth price of which has been 
Stated in the Schedule of the plaint as 
amounting to Rs. 2887.50 p. The goods 
were sent by the seller through the 
South Eastern Railway by booking the 
same at Howrah Railway Station under 
P.W.B. (Parcel Way Bill) No. 156923 
dated 19-7-63 (Ex. 2), for delivery at 
Cuttack. This, Ex. 2 shows the seller, | 
Shewdayal Mohanlal of Calcutta, to be 
the sender and plaintiff No. 1, to be the 
consignee. The entire bale of cloth was 
lost in transit and could not be deliver- 
ed to the plaintiffs. It is alleged by the 
plaintiffs that this non-delivery was on 
account of gross negligence and miscon-= 
duct of the employees of the defendant, 
The plaintiff served notice on the defen- 
dant under Section 80, C.P.C. and under 
Section 78-B of the Indian Railways Act 
on 9-10-63 demanding payment of the 
amount in claim in the suit. As the noti- 
ces were not complied. with by the de- 
fendant, the present suit has been filed. 


2. The main defence contentions, 
inter alia, are that the suit is not main- 
tainable as there was no proper and va- 
lid notice under Section 80, C.P.C. and 
further, that the plaintiffs as mere con- 
signees, have no right of suit specially 
when title to the consignment has not : 
passed to them. 


3. The trial court dismissed the 
suit holding that title in the goods had 
not passed to the plaintiffs by the time 
of consignment of the same to the Rail- 
ways and, as such, they could not main~ 
tain the suit as mere consignees. He, how= 
ever, found that the loss of the consign- 
ment was on account of negligence and 
misconduct of the Railway servants. 


4, The lower appellate court re- 
versed the decision on finding that the 
plaintiffs had title to the goods as their 
agent had paid the price thereof to the 
consignor and, as such, their suit was 
maintainable. He confirmed the findings 
of the trial court that the loss of the con- 
signment was due to the negligence of 
the Railways. He decreed the suit, rely= 
ing on the Section 27 of the Sale of 
Goods Act. He held that since the plain- 
tiffs had acquired title to the suit con< 
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Se oenl their suit is maintainable in 
aw. 

5. Mr. Pal, learned counsel for 
the appellant has raised three conten~ 
tions, namely:— 

(1) The statutory notice under Sec- 
tion 80, C.P.C. is invalid. 

(2) The plaintifis being in position of 
mere consignees have no right of suif, 
because the contract of carriage between 
the consignor and the Railway Admin~ 
istration gives the right of suit to the 
consignor alone, 

(3) The other basis on which the 
plaintiffs could sue would be on the basis 
of their title to the consignment, but a 
the present case the evidence does not 
disclose passing of title in the goods or 
consignment from the consignor to the 
consignee. The lower appellate court’s 
finding that the plaintiffs had title to the 
goods is one of reversal and is founded 
upon inadmissible evidence. 

6. I will now advert to the firs? 
contention of invalidity of notice under 
Section 80, C.P.C. Section 80 lays down 
the matters which the notice thereunder 
must contain. If the notice is not in full 
compliance with the requirement of Sec- 
tion 80, C.P.C. it becomes invalid. The 
position then would be as if no notice 
under Section 80, C.P.C. had at all been 
issued and consequently, the suit Is 
bound to fail The requirements of this 
Section inter alia are that (a) there must 
be identity of the person who issues the 
notice with the person who institutes 
the suit, and (b) it must show on its face 
the cause of action the name, description 
and place of residence of the plaintiffs 
and the reliefs which he claims. 


As to the requirement (a) the Sup- 
reme ourt has said in the case of S. N. 
Dutt v. Union of India, AIR 1961 SC 
1449. 


“Section 80, according to its plain 
meaning requires that there should be 
identity of the person who issues the 
notice with the person who brings the 
suit. Where an individual carries on busi- 
ness in some name and style the notice 
has to be given by the individual in his 
own name, for the suit can only be filed 
in the name of the individual” 


In that case notice under Section 80, 
C.P.C. was given by M/s. S. N. Dutta 
and Co., but the suit was filed by S. N. 
Dutta as the sole proprietor of the busi- 
ness carried on under the name and style 
of S. N. Dutt & Co. The Supreme Court 
held that the person giving the notice 
was not the same as the person sumg and 
that. therefore, the notice was invalid. 
In this case similar is the situation. It 
appears from the notice under Section 80, 
C.P.C. (Ex. 3) that it was purported to 

ve been issued on behalf of M/s, Sri 
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Sankar Store, Nayasark, Town Cuttack, 
while the suit is really by the plaintiff 
No. 2, Gourisankar Lal Moda alone, since 
plaintiff No. 1 being neither a Company 
nor a partnership firm has no juristic 
entity and associating it with plaintiff 
No. 2 will not alter the nature of the suit 
being by plaintiff No. 1, who is the pro- 
prietor of Sankar Store only. So appa- 
rently, there is no identity of the person 
issuing the notice with the person insti- 
tuting the suit, 


With regard to the requirement (b) 
ff must be admitted that the, notice under 
Section 80, C.P.C. is not a pleading and 
need not be a verbatim copy of the plaint, 
but having regard to the object for which 
section 80 is enacted, it must contain 
such details of facts which will be suffi- 
cient to inform the parties regarding the 
nature and basis of the claim and the 
relief sought. So, it is now to be seen 
whether in the notice there is substantial 
information conveyed on the basis olf 
which the defendant could consider the 
claim of the would be plaintiff and avoid 
the suit. If there is substantial variance 
between the basis of the claim made in 
the notice and the basis of the claim in 
the plaint, the notice must be held to be 
invalid for non-compliance of the man- 
datory requirement of Section 80, C.P.C. 
‘The substance of the notice Ex. 3 is tha 
‘one bale of cloth was booked from How- 
rah to Cuttack consignor being Shew- 
dayal Mohanlal, 15, Noormal Lohia 
Lane, Calcutta and consignee being Sri 
Sankar Store, Cuttack, under P. W. No. 
156923 dated 19-7-63 which was carried 
through Railway Administration’ and 


that in spite of repeated demands of the 


consignee the consignment has not yet 


‘been delivered to him and due to gross 


negligence and misconduct on the part 
of the employees of the Railway Admin- 
istration, the consignment has not reach- 
ed the destination for which the plain~ 
tiffs have sustained loss to the tune of 
Rs. 2904.50 p. as set out in the schedule 
of the notice. The essential allegations 
in the plaint are that the plaintiff No. 2 
placed order with Shewdayal Mo- 
hanlal 15, Noormal Lohia Lane, Calcutta 
who sent one bale of cloth, price of which 
is mentioned in the schedule of the plaint, 
from Howrah to Cuttack, The consign- 
ment was sent through South Eastern 
Railway Administration under P.W.B. 






the suit and was not stated in the notice. 
For the aforesaid reasons, I am satisfied 
that the notice under Section 80, C.B.C, 


wa 
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is invalid, and the suit is bound to fail 
on that account. 

To counter this, it is argued on be~ 
half of the plaintiffs-respondents that the 
defendant has waived this plea of in- 
validity of notice under Section 80, C.P.C. 
and points to the judgment of the trial 
court where the issue regarding main- 
tainability of the suit has been shown as 
not pressed. It is true that the manda- 
tory nature of the section is not a bar 
to the waiver of the notice, but in the 
instant case an issue having been fram- 
ed obviously on the basis of the written 
statement that the suit is bound to fail 
for want of valid notice under Section 
80, C.P.C., the theory of waiver would 
not apply. Waiver is contractual and to 
constitute waiver, there must be an in- 
tentional or voluntary relinquishment of a 
known right or privilege. No such relin- 
quishment can be spelt out in this case 
from not pressing the issue regarding 
maintainability, because a specific defence 
regarding invalidity of notice under Sec- 
tion 80, C.P.C. had been taken in the 
written statement. There was factually 
no waiver of notice. Once an issue has 
been framed and all material facts rele- 
vant to the full determination of that 
issue are on record, it is open to the 
court, even to the appellate court to take 
notice of that ‘issue and determine the 
same even though at one stage of litiga- 
tion that issue may not have been press- 
ed erroneously. For the determination 
of the issue in question the relevant 
documents are the notice under Section 
80, C.P.C. which has been proved by the 
plaintiffs in this case as Ex. 3 and the 
plaint. If this issue was not pressed in 
the trial court, the defendant will not- be 
estopped from raising that plea here, be~ 
cause there is no estoppel against law. 


In net result, notice under Section 
80, C.P.C. is invalid in law, and, as al- 
ready’ stated, the suit must, on this 
ground alone, fail. 

. I will now proceed to deal 
with the second and third contentions 
which are interconnected. The plaintiff 
No. 1 is a bare consignee having a Rail- 
way Receipt (Ex. 1) in his hand. It is also 
the admitted case that the consignment 
was booked at Howrah Railway Station 
by the consignor, which brought into 
existence a contract of carriage between 
the consignor and the South Eastern 
Railway Administration. In such circum~ 
stances, if the consignment is damaged 
or lost due to misconduct or negligence 
of the employees of the Railway Admin- 
istration, the latter becomes responsible 
for the loss and damage. The principles 
as to who can sue the Railway Admin- 
istration for the loss or damage and 
what is the value of a railway receipt 


has been laid down by the Supreme. 
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Court in the case of Union of India v. 
The West Punjab Factories Ltd., AIR 
1966 SC 395. I will extract the relevant 
passage from the headnote which runs 
as follows:— 


“From the mere fact that a railway 
receipt is a document of title to goods 
covered by it, it does not follow, where 
the consignor and consignee are different, 
that the consignee is necessarily the 
owner of goods and the consignor can 
never be the owner of the goods. The ` 
mere fact that the consignee is different 
from the consignor does not necessarily 
pass title to the goods from the consig- 
mor to the consignee, and the question 
whether title to goods has passed to the 
consignee has to be decided on other 
evidence. Ordinarily, it is the consignor 
who can sue if there is damage to the 
consignment, because the contract of 
carriage is between the consignor and 
the railway administration. Where, how- 
ever, the property in the goods carried 
has passed from the consignor to zon- 
signee, the latter may be able to sue. 
Whether title to goods has passed from 
the consignor to the consignee depends 
on the facts of each case.” 


In the instant case under the ordi- 
nary rule, it is the consignor who is to 
sue for the consignment lost in transit. 
The plaintiffs can maintain their suit 
only if they proved their title to the 
goods in transit. Here the consignor and 
the consignees being different the plain- 
tiffs are not necessarily the owners of 
the goods merely because they hold the 
railway receipt (Ex. 1). Thus, the second 
contention of Mr. Pal must be upheld by 
holding that the plaintiffs under the 
ordinary rule have no right to sue the 
Railway Administration, such right hav- 
ing resided with the consignor under the 
contract of carriage. 

: It is next to be seen if the 
plaintiffs are the owners of the consign- 
ment. On a perusal of the plaint, it is 
clear that there is not a single line in 
assertion of their title to the consign- 
ment. The plaintiffs have, however, led 
evidence in the case to the effect that 
their agent had been to Calcutta and 
paid the price of the consignment to the 
consignor. On the basis of such evidence 


‘the lower appellate court has reached a 


finding as to the existence of the title 
in the goods with the plaintiffs. Such 
evidence on behalf of the plaintiffs 
should not have been admitted at all. As 
already stated, the plaintiffs absolutely 
made no case of purchase of goods be- 
fore its booking. I think, it is well settled 
that where a party has failed to set up 
a case in his pleadings he is debarred 


‘from leading evidence in its support at 


the stage of trial. Thus the plaintiffs 
having omitted to plead a case that they 
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obtained title to the goods at Calcutta 
on paying full price for it, through their 
agent, to the consignor, evidence in that 
regard should not have been allowed to 
be led and if led should not have been 
considered. If that part of evidence is 
discarded the finding of the lower ap- 
pellate court that the plaintiffs have 
title to the goods cannot stand. Even ‘if 
such evidence, though inadmissible is 
accepted, I, on perusal of the same, am 
in entire agreement with the trial court 
that the plaintiffs have failed to prove 
their title to the goods. The trial court 
disbelieved the payment of price ‘on the 
ground, inter alia, that the story of pay- 
ment was never set forth either in Sec- 
tion 80 notice or in the plaint. The find- 
ing of the trial Court in that respect is 
a likely finding which a reasonable man 
could reach on the evidence’ on record, 
and in such circumstances, it was not 
open to the appellate court to reverse it 
merely because another finding is pos- 
sible and that-he has the jurisdiction to 
scan the evidence like that of a trial 
court and that he is inclined to take a 
different view of evidence. 
late court will be entitled to reverse a 
finding of fact of the trial court in case 
he is of opinion that the dealing with the 
evidence of the trial court is either 
wholly untenable or perverse or is viti-~ 
ated by manifest errors. 


9. Alternatively, the plaintiffs fall 
back on Section 23 of the Indian Sale of 
Goods Act in support of their title to the 
goods. Sub-section (1) of Section 23 of 
the Sale of Goods Act runs as follows: 


“Where there is a contract for the 
sale of unascertained or future goods by 
description and goods of that description 
and in a deliverable state are condition- 
ally appropriated to the contract, either 
by the seller with the assent of the 
buyer or by the buyer with the assent cf 
the seller, the property in the goods 
thereupon passes to the buyer. Such as- 
sent may be express or implied, and may 
be given either before or after the ap- 
propriation is made.” 


For application of the provision of law 
various factual elements comprised there~ 
in must be established. Far from prov~ 
ing those elements, they have not even 
been averred in the plaint. It is also 
settled law that in absence of vleadings 
or issues regarding passing-of title under 
Section 23 of the Sale of Goods Act, 
such a case cannot be decided. For the 
_ aforesaid reasons, I am of opinion that 

the plaintifis have failed to prove their 
title to the goods and as such they have 
mo right to sue the Railways. 


10. In the result, therefore, the 
appeal is allowed, decision of the lower 
appellate court is set aside and that of 


Krushna Kishore v. 


The appel-- 
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the trial court restored. The defendant 
is entitled to cost throughout. 


Appeal allowed. 
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G. K. MISRA, C. J.. B. K. PATRA AND 
S. ACHARYA, JJ. — 


Krushna Kishore Bal, Appellant v. 
San Samal and others, Respon- 
en 


Second Appeal No. 202 of 19677 D/- 
28-11-1973, from order of G. S. Patnaik, 
ist Addi. Sub. J., Cuttack, D/- 8-4-1967. 


(A) Specific Relief Act (1877), S. 54 
~ Suit for perpetual injunction — Un- 
authorised construction by neighbour — 
Mere violation of municipal rules dees 
not give a cause of action to the adjoin- 
ing owner. (X-Ref:— Orissa Municipal 
Rules (1953), R. 534-E (1) (d) (ii) 

Mere violation of Municipal rules or 
plan is not actionable per se unless an 
injury, real or apprehended, is establish- 
ed by the persons in whose interest and 
for whose protection the rules are fram- 
ed, The Orissa Municipal Act and the 
Rules create an obligation in favour of 
the adjoining owners if they prove such 
injuries which would be determined ac- 
cording to the facts and circumstances of 
each case. (1963) 5 OJD 97, Overruled. 
Case law discussed. (Para 14) 


(B) Specific Relief Act (1877), S. 54 
— Suit for perpetual injunction restrain- 
ing the neighbour from making unautho- 
vised construction — Civil Court’s juris- 
diction is not ousted. (X-Ref:— Civil P. C. 
(1908), S. 9). 

The Orissa Municipal Act does not 
oust, either expressly or impliedly, juris- 
diction of the Civil Court to take cogni- 
zance of suits in which relief sought is 
by aggrieved individuals against the in- 
jury caused by unauthorised construction 
either sanctioned by the municipality 
contrary to rules or done by a person in 
contravention of the municipal plan. In 
the Act there is no provision for such an 
aggrieved person to move the municipal 
authorities for redress of grievances. The 
municipal authority may be privy to the 
illegal construction or might not take © 
steps to remove the unauthorised con- 
struction. In either case, a third party 
suffering injury is not without remedy. 
A suit lies and Civil Court's jurisdiction 
is ‘not ousted. 1972-38 Cut LT 915 and 
1973-39 Cut LT 530 Distinguished: AIR 
1965 Cal 148 Relied on. (Para 16) 


(C) Specific Relief Act (1877), S. 54 
-— Suit for perpetual injunction against 
unauthorised construction alleging inva- 
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sion of right to light — Plaintiff has to 
prove that construction resulted in an in- 
vasion of his right to light, air and pri- 
vacy causing material injury. (X-Ref:— 
Easements Act (1882), Ss. 28, 33, 35). 
Even in cases where a plaintiff 
complains of invasion of the right to 
light acquired by easement, Sections 28, 
33 and 35 of the Easements Act, 1882, 
have to be kept in view before granting 
relief. These sections have to be read 
together and so read, interference with 
light and air which is not substantial 
does not give a cause of action to a per- 
son entitled to the right (Para 18} 


The position would be no better in 
the case of the plaintiffs who have ac- 
quired no right of easement. Plaintiffs 
are, therefore, to establish not merely 
injury to their right to light, air and 
privacy but material injury. Case law 
discussed. (Para 20) 


D. Mohanty, D. Bhuyan, J. Das, S. C, 
Biswal, L. K. Dasgupta, B. Ray and B. C. 
Swain, for Appellant; N. Kr. Das and 
R. S. Parida, for Respondents. 


G. K. MISRA, C. J.:— Plaintiffs and 
the defendant are adjacent neighbours. 
By two separate sale deeds, plaintiffs 
purchased 0.170 acre of land from one 
Sidheswar Sabu out of C. S. Plot No. 
2283 in C. S. Khata No. 59 on 11-2-45. 
In the very year, plaintiffs constructed 
their residential houses on the land and 
continued to reside therein. Defendant 
purchased 0.170 acre of land from one 
Atul Ghose by a registered sale deed 
dated 12-445 from the very plot 2283. 
He, for the first time, started construc- 
tion on his land in 1960. He did not leave 
a space of 15 feet as required under the 
Orissa Municipal Rules, 1953 (hereinafter 
to be referred to as the Rules) towards 
the plaintiffs side; he made construction 
by leaving a space of 1 to 2 feet and by 
the date of the suit he was proceeding 
with the construction of his kitchen and 
latrine in close proximity to the plain- 
tiffs houses. By the aforesaid illegal 
act, light and air to the houses of the 
plaintiffs were obstructed and their pri- 
vacy was affected. Despite repeated re- 
quests from the plaintiffs the defendant 
did not desist in prosecution of the ıl- 
legal act. Plaintiffs made the last request 
on 20th of February, 1961. As it was not 
heeded to, the suit was filed on 24th of 
February, 1961. Plaintiffs prayed for a 
mandatory injunction to dismantle illegal 
constructions within a distance of 15 feet 
from the boundary of the plaintiffs land 
and for a permanent injunction to res~ 
train the defendant from making fur- 
ther constructions contrary to the Rules. 


The defendant filed a written state- 
ment alleging that the construction of his 
house was completed by, the first half 
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of 1960 and he resided therein with 
family from July, 1960. By the date of 
the suit, he was not proceeding with any 
construction of kitchen'or latrine. The 
construction of his pucca residential 
building, store-room, kitchen, and a Bar~ 
pali type of latrine was completed long 
before the institution of the suit, It was, 
however, admitted in the written state< 
ment that these constructions of the de+ 
fendant are standing almost in a line 
about two feet apart from the row or 
line of the plaintiffs’ houses and none of 
the plaintiffs ever objected to the same 
at any time. Defendant’s further case is 
that the plaintiffs have not acquired any 
right to light and air by easement and 
right of privacy by custom, 


All the courts have concurrently, 
found that the plaintiffs have not acquir~ 
ed any right to light and air by ease 
ment. It was wholly unnecessary to res 


x 


cord such a finding as the plaintiffs thems . 


selves never presented such a case, 
Equally redundant was the attempt to 
examine a case that the plaintiffs had 
not acquired a right of privacy by cus-= 
tom. The position may, therefore, be 
made clear that the plaintiffs never sef 
up a case of acquisition or a right to 
light and air by easement or right to 
privacy by custom, 


2. The only substantial case 
pleaded in the plaint 1s that the defen« 
dant made construction on his land in 
violation of the Rules and thereby caus 
ed injury to the plaintiffs by obstruct 
ing light and air to their houses and by 
affecting their privacy. None of the 
courts below, including the learned sins 
gle Judge, have addressed themselves to 
this aspect of the matter and recorded 
no finding of fact whether by the defen 
dant’s illegal construction there was in<« 
jury or likelihood of injury to the plain- 
tiffs independent of acquisition of right 
“o light and air by easement and of right 
of privacy by custom. 

3. The trial court has recorded g 
clear finding that the defendant should 
have left an open space of 15 feet from 
the boundary of the house of plaintif 
No. 2 and though in fact in the municipal 
plan (Ext. 4/a) a space of 16 feet wag 
indicated to be left out, the defendant 
made the construction in violation of the 
plan by leaving a space of 2 feet be~« 
tween the two houses. The lower appel- 
tate court, and the learned Single Judge 
in second appeal, did not take a different 
view. 


Yo 


The trial court dismissed the suit on — 


the conclusion that mere violation of the 
Rules does not entail a cause of action 
in favour of the plaintiffs and the remedy 
is under the Orissa Municipal Act (Act 23 
of 1950) (hereinafter to be referred to ag 
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the Act). The lower appellate court on 
the basis of (1963) 5 OJD 97 (B, Modi & 
N. Modi v. Revenue Divisional Commr. 
Central Division, Cuttack) decreed the 
« Suit holding that the plaintiffs’ suit for 


mandatory and permanent injunction — 


was maintainable, The matter came up 
before A. Misra, J.. who referred the 
case to a Division Bench. The passage in 
(1963) 5 OJD 97 on which reliance has 
been placed by the lower appellate court 
was considered by him to have been laid 
down in very wide terms. He was of 
opinion that the law so laid down has 
created some amount -of uncertainty and 
requires re-examination. He referred to 
the observation of R, N. Misra, J. in 
(1971) 37 Cut LT 367 (Ghanashyam Das 
Agarwalla v. Binoy Krushna Roy) oan 
(1963) 5 OJD 97 to the following effect:— 


"I, therefore, do not think that their 
Lordships of this Court in the Division 
Bench decision clearly laid down that 


“ even in the absence of specific injury to 


an individual he was entitled to sue on 
the basis of violation of a Municipal 
Rule.” (para 12). 


The impugned observation made by Bar- 
sae and J, K. Misra, JJ. in (1963) 5 OJD 
a is 

“The broad principle underlying the 
caret dag view is that a citizen residing 
within the Municipality has a right to 
see that the building rules, made for the 
welfare and benefit of the public are 
strictly observed. It is an individual 
right of each member of the resident 
public, within the municipality to insist 
on compliance with municipal rules, con- 
ducive to the general good of the com-~ 
munity of which each such individual is 
a component member.” (para 10). 


The case initially came up before a Di- 
vision Bench consisting of Patra, J. and 
+ myself which referred it to a larger 
Bench. This is how the matter has come 
before us. 


4. The following questions arise 
for consideration: 

(i) Is the plan (Ext. 4/a) sanctioned 
in favour of the defendant in violation 
of the Rules? 

(ii) Has the defendant constructed 
his house in contravention of the muni-~ 
cipal plan and rules? 

(iii) Do the Act and Rules create ary 
obligation in favour of the plaintiffs 
against the defendant in the matter of 
compliance with Rules? 


(iv) Is such obligation, if any, en- 
: forceable otherwise or only under the 
provisions of the Act? 

(v) Does (1963) 5 OJD 97 lay down 
the law correctly ? 

(vi) Is there any Injury or likeli- 
hood of injury to the plaintiffs by the 
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defendant's construction in contraven= 
tion of the Rules? 

(vii) Are the plaintiffs entitled to 
Mandatory and permanent injunction as 
prayed for? 


5. Point No. {i}: The learned Ad- 
vocates for both the parties rightly ac- 
cept the position that Rule 534-E (1) (d) 
(ii) is applicable to this case as the area 
of the defendant’s site exceeds 500 sa. 
yards and does not exceed 1,400 sq. yards 
and the building for which the defendant 
submitted the plan (Ext. 4/a) is a semi- 
detached building. The case has also pro- 
ery on this footing in the courts 

elow: 


The rule runs thus: 


"5384-E. Notwithstanding anything 
contained in Rule 534-B, the following 
minimum spaces (setbacks) shall be left 
open along the entire side boundary of a 
site except in the case of a row or con~ 
tinuous type of buildings. 


m In a an area 


a) for a site eating 500 sq. “yards 
but not exceeding 1,400 sq, yards in 
area-— 

(ii) for a semi-detached building, 15 
feet from the side boundary of the site 
on the side opposite the party wall; 

x x x 
A semi-detached building has been 
defined in Rule 525 (3) as follows:-— 

*525.—In this chapter, unless the 
context otherwise requires— 

x x x 

(3) “semi-detached building’ means 
a building having a party wall on the 
Side but having open spaces on all three 
remaining sides as hereinafter pres- 
cribed; 

x x x’ 


6. Both these rules have been 
inartistically drafted. The expression “a 
party wall’ has been used in Rule 525 
(3). Usually a “party wall” in legal phra- 
seology means a common wall dividing 
the houses of two persons in which both 
have ownership. In the context of the 
aforesaid rules the expression would 
mean a wall belonging to a person in the 
neighbourhood. 


Similarly the word “the” used in the 
expression “on the side” means one 
Otherwise the rule carries no meaning. 

It was contended by Mr. Dasgupta 
that the defendant is required under 
Rule 534-E (1) (d) (ii) to leave a space 
of 15 feet not on the side of the houses 
of the plaintiffs but on the side opposite 
to the plaintiff's houses. The inartistic 
drafting of the rule gives some scope for 
such an argument. On a careful scrutiny 
of the language of the rule, its subject~ 
matter and the policy behind it, we are, 
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however, ‘satisfied that the rule enjoins 
that the defendant is to leave an open 
space of 15 feet from the plaintiff's wall. 
The object of the rule is that in between 
the two houses some space would he 
left for the general convenience of the 
neighbours, By the time the defendant 
submitted his plan for a semi-detached 
building there was an open space on 
three sides and houses of the plaintiffs 
on one side. The defendant is to leave 
an open space of 15 feet on the _ side 
boundary adjoining the plaintiffs site. 
The expression “on the side oppcsite the 
party wall” means on the side of the de= 
fendant adjoining the party wall. 

The plan (Ext. 4/a) shows that aspace 
of 15 feet was indicated to be left out 
towards the side of the plaintiffs houses. 
Plaintiffs do not complain in the plaint 
that the plan (Ext. 4/a) sanctioned in 
favour of the defendant is not in accord- 
ance with the rules. 


i: Point No. (ii):— As has been 
already stated, the defendant constructed 
his house in contravention of the muni- 
cipal plan. 

8. Point No. (iii):— It may be 
clarified that if the plaintiffs have a right 
of action under the general law, the 
same is unaffected even if. the defendant 
makes construction in accordance with 
the municipal rules and plan, For in- 
stance, a plan sanctioned in favour of the 
defendant in conformity with municipal 
rules would not justify defendant's tres- 
pass on plaintiffs land or his interfer- 
ence with plaintiffs right of easement or 
customary right. Plaintiffs can equally 
challenge any public nuisance -commit~« 
ted by the defendant. 

In this case, however, we are con- 
cerned with an enquiry as to whether 
the plaintiffs have a right of action in 
ease of mere violation of the municipal 
rules by the defendant which does not 
result in an injury or apprehended jin- 
jury to them. 


9. It would be appropriate at this 
stage to notice the relevant provisions of 
the Act enjoining upon a person to con- 
rua a house according to municipal 
plan. , i 
' Section 263 lays down that no piece 
of land shall be used as a site for the 
construction of a building and no build- 
ing shall be constructed or re-construct- 
ed otherwise than in accordance with the 
provisions of Chapter XVII and of any 
rules or bye-laws made under the Act 
relating to the-use of building sites or 
the construction or re-construction of 
buildings. 

Under Section 264 an application for 
permission to construct or re-construcf 
buildings shall have to be filed for ap- 
proval of the site, together with a site 
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plan of the land and also for permission 
to execute the work together with a 
ground plan, elevations and sections of 
the building and specification of the 
work. i 

Section 265 prescribes that the Exe- 
cutive Officer shall not grant permission 
to construct or re-construct a building 
unless and until he has approved the site 
on an application made under Sec. 264. 


Section 266 enjoins that the con= 


struction or re-construction of a building ` 


shall not be begun unless and until the 
Executive Officer has granted permission 
for the execution -of the work. 


Section 273-A confers power on thë 
Executive Officer to demolish construc- 
tions unlawfully commenced, carried on 
or completed. If the executive officer is 
Satisfied that the construction of any 
building is being carried on, or has been 
completed. otherwise than in accordance 
with the plans or particulars on which 
such permission or order was based, he 
may make a provisional order requiring 
the owner or the builder to demolish the 
work done. (273-A (1) (i) (b)). 

Section 385~A prescribes penalty for 
unlawful building. Sub-clause (B) is to 
the effect that if the construction of any 
building is carried on or completed 
otherwise than in accordance with the 
particulars on which such permission 
was based, the owner of the building 
shall be liable on conviction to a fine 
which may extend in the case of a build~ 
ing to five hundred rupees and to a fur-= 
ther fine which may extend in the case 
of a building to one hundred rupees for 
each day during which the offence is 
proved to have continued after the firs? 


day. i 

Rule 534-E (1) (d) (ii) has already 
been extracted. 

10. The question for considera- 
tion is whether the aforesaid provisions 
of the Act and the Rules have been de=- 
signed for the protection of rights and 
interests of adjoining owners. 


11. The following. two passages 
from Halsbury’s Laws of England, Third 
Edition, Volume 36, throw light on the 
question in issue and may profitably be 
extracted:— 

"687. Matters to be considered. Whe 
ther or not an individual can bring a 
common law action in respect of a breach 
of a duty imposed by a statute depends 
upon whether the intention of the stas 
tute, considered as a whole and in the 
circumstances in which it was made and 
to which it relates, was to impose a duty 
which is a publie duty only or to impose 


in addition a duty enforceable by an ag= 
grieved individual. No universal rule can 
be formulated which will answer the 


‘—_ 
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-question whether in any given case an 
individual can sue. answering the 


question, it is, however, relevant to con- 
sider whether the statute was intended 
~to protect a limited class of persons or 
the public as a whole; whether the da- 
mage suffered by the person seeking to 
sue was of the kind which the statute 
was intended to prevent, whether a spe- 
cial statutory remedy by way of penalty 
or otherwise is prescribed for breach of 
the statute, the nature of the obligation 
imposed, and the general purview ‘and 
intendment of the statute, 

688. Class of persons protected. An 
Individual can sue for a breach of sta- 
tutory duty only if the statute imposes 
a duty enforceable by a party aggrieved 
as well as a public duty. The answer to 
the question whether the statute imposes 
a duty so enforceable does not necessa- 
rily depend upon whether the statute 
was intended to protect a limited class 
of persons or the public as a whole. 
Nevertheless it is of importance to de- 
termine what was the intention of the 
statute in this respect, because, if the 


‘statute on its true construction is in- 
tended to protect a particular class, it is 


some indication that members of that 


-_—— 


_ class are intended to have a right of 
action, as for example in the case of sta» 


tutes for the protection of factory work- 
ers, mine workers, building workers, 
merchants, seamen, dock labourers, ship- 
yard workers and other employees, or 
intended for the protection of the public 
when exposed to certain dangers. On the 
other hand, if the statute is intended to 
protect the public as a whole, it will not 
usually be construed as giving a right 
of action to individual members of a par- 
ticular class. In any case in which a class 
of individuals has a common law right 
of action in respect of the breach of a 
duty imposed by a statute, a plaintiff to 
succeed must show that he is within the 
class of persons which is intended to be 
protected and to which the duty is there< 
fore owed.” 


The underlined expressions are sig« 
nificant. From the aforesaid passages, 
broadly two important principles emerge 
(i) though a statute may impose a publie 
duty it may at the same time impose a 
duty enforceable by an aggrieved indivi- 
dual in addition to the publie duty; (ii) 
the plaintiff to succeed must show that 
he is within the class of persons which 
is intended to be protected by the sta- 
tute. 


12. There can be no controversy 
that the Act and the Rules impose a 
public duty. The question for considera- 
tion is whether they also impose in addi- 
tion a duty enforceable by adjoining 
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owners who are aggrieved by the con= 
struction of a neighbour in violation of 
the rules and the plan. 


13. We would now proceed to 
examine the various authorities cited at 
the Bar under different Municipal Acts. 


In AIR 1941 Cal 386 (Hirendra Nath 
Datta v. Corpn. of Calcutta) Edgley, J., 
made the following observation:— 


E ENE It must be assumed that in 
framing the statutory rules relating to 
the space to be left between buildings 
and their height, the Legislature had in 
view the general convenience of all resi~ 
dents in the municipal area in order to 
ensure proper ventilation and sanitation 
for the rate-payers, and possibly ade- 
quate means of preventing the spread of 
fires from one building to another. In 
this view of the matter, it is impossible 
to say that the petitioner would not be 
affected by any breach of the existing 
rules, and, in my view, he has a clear 
right to insist that these rules should be 
strictly observed by the Corporation in 
reference to any plans for the extension 
of the Tagore building......... = 

The case was under the provisions of 
the Calcutta Municipal Act (3 of 1923) 
and the rules framed thereunder. The 
provisions of this Act and the Rules are 
in pari materia with the provisions of the 
Act and the -Rules. Doubtless, the case 
was decided under Section 45 of the Spe 
cific Relief Act in the exercise of the 
ordinary original civil jurisdiction of 
the Calcutta High Court The proposition 
enunciated was, however, in relation to 
the object of the substantive law on the 
point. The construction of the statutory 
provision would not in any way differ 
whether the relief is sought in a suit or 
in asking for a writ of mandamus in 
exercise of the original jurisdiction, 


Similar view was taken by Ameer 
Ali, J. in AIR 1941 Cal 391 (In re Sm, 


Lakshmimoni Dassi) His Lordship ob- 
served thus: 
"isss The question is whether, 


where the provision is primarily in fav- 
our of the general public but in the 
nature of things the breach of it must 
injure the specific individual to quite a 
different degree, such a right can be as« 
sumed in the specified individual, In my 
opinion, though again depending on the 
facts of each case, yes. xx xx It is the 
duty of the Corporation to see that Nos, 
21 and 18 do not steal a march on each 
other. It is their duty, to the extent of 
the bye-laws, to see that one does nof 
interfere with the health or- amenities of 
the other, 


x x I have no hesitation in hold- 
ing that, as regards R. 32, the case rests 
not merely upon the fact that general! 
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duties have caused a special injury, buf 
that provisions and restrictions especial~ 
ly designed for the benefit of the adza- 
cent owner, have been disregarded as to 
cause the adjacent owner that damege 
which it was intended to prevent...... : 


Doubtless, in both the aforesaid 
eases the Calcutta Corporation was a 
party: but it hardly makes any differene 
to the pronouncement on the question of 
substantive law dealing with the object 
for which the statute was framed and 
the policy behind it, 


In AIR 1952 Cal 74 (Nandlal Ladia 
v. Provudayal}) a Division Bench ccn- 
sisting of Harries C. J. and Das J. did rot 
take any different view. Considerable 
stress was laid by Mr. Dasgupta on para- 
graph 6 wherein their Lordships observ- 
ed thus:— : 


“Under Sections 54 and 55, Specific 
Relief Act, the plaintiffs may pray for 
a perpetual or mandatory injunction to 
prevent the breach of an obligation exist- 
ing in favour of the plaintiffs. In the pre- 
sent case there was no obligation con 
tractual or otherwise, on the part of tae 
plaintiffs towards the defendant, whith 
required that the defendant should con- 
struct on his own land in accordance 
with the Municipal rules and regula- 
tions. The plaintiffs therefore have x70 
right to pray either for a mandatory in- 
junction or a perpetual injunction merse- 
ly on the ground that the proposed con- 
struction on the defendant's land may 
be in breach of Municipal Rules and By- 
laws.” 


On a superficial reading, this passage ia. 
likely to lend countenance to the view 
that no obligation has been created in 
favour of a neighbour when the othar 
neighbour makes construction in viola- 
tion of the rules. The word “merely” 
used in the last sentence is, however, 
significant. It connotes that mere viola- 
tion of rules will not give a cause of az= 
tion. Only if injury to the plaintiff is 
established on account of the violation >of 
the rules, then he would have a cause nf 
action. In that particular case, their 
Lordships came to the conclusion in 
paragraph 10 that by the defendant's 
construction the sanitation of the plain- 
tiffs building was not likely to be affect- 
ed. They made reference to AIR 1941 Cal 
391 and did not say that it laid down 
bad law. In our view, this Bench decisicn 
is in line with the two earlier cases. 


Similar view was also expressed hy 
another Bench consisting of R. C. Mitter 
and Roxburgh JJ. in AIR 1952 Cal 364 
(Parul Roy v. Srinibas). Their Lordships 
in unequivocal terms said that if the 
plaintifis can bring their case within the 
ambit of para. 3 of Section 54 of the Spe- 
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cific Relief Act, then they would be en= 
titled to ask for an injunction 

In AIR 1965 Cal 148 (Krishna Kalf 


Mallik v. Babulal Shaw) A, N. Ray, J. 
took also a similar view, 


Mr. Dasgupta placed strong reliance 
on a Division Bench decision of Niyogi 
and Clarke JJ. in AIR 1941 Nag 364 
(Cawashah Bomanji v, Prafulla Nath} 
which, according to us, is in line with 
the aforesaid decisions and does not sup< 
port F contention. Their Lordships obe« 
served:— 


“As the appellants asked for an in- 
junction restraining the building of the 
house it was incumbent on them under 
Section 56 (k), Specific Relief Act, to 
show that they had some personal inte- 
rest in the matter. The mere fact that 
the Civil Station Sub-Committee acted 
beyond its powers in granting the sanc- 
tion to the building would not by itself 
be sufficient to entitle the plaintiffs to 
sue. xx xx It is obvious therefore 
that the appellant's case could succeed 
only on proof of some special damage or 
injury occasioned to them by reason of 
the permission granted by the Civil Sta- 
tion Sub-Committee, assuming that it 
was contrary to the bye-laws and theree 
fore ultra vires xx xx” 


Reliance was also placed by Mr. Das- 
gupta on a Bench decision rendered by 
Patel and Thakkar JJ. in AIR 1968 Bom 
280 (Narayandas v. Sarasvatibai). This 
case placed reliance on AIR 1952 Cal 74 
and AIR 1941 Nag 364 which we have al- 
Bay discussed, Their Lordships observ= 
ed:— 

pee Assuming without admitting 
that the case lays down the correct prin- 
ciple, it cannot apply in the present case 
where there can be no question of any 
rights of the appellants being affected. 
The appellants are mere licensees as al~ 
Ieged by the owner and at bast tenants 
as alleged by them.........” 


In principle, therefore, the Bombay deci= 
sion did not take a different view. Plain- 
tiffs case in that case was not accepted 
because as licensees or tenants they were 
considered as not having any right to be 
affected by the defendant’s construction. 


14. Law is thus well settled that 
mere violation of municipal rules or plan 
is not actionable per se unless an in- 
jury, real or apprehended, is established 
by the persons in whose interest and for 
whose protection the rules are framed. 
The Act and the Rules create an obliga- 
tion in favour of the plaintiffs if they 
prove such injuries which would be de- 
termined according to the facts and cir- 


"cumstances of each case. 


15. Point No. (v):— On the afore- 
said analysis, the impugned passage in 
(1963) 5 OJD 97, as extracted in para- 
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graph 3 of this judgment, has doubtless 
been expressed in very wide terms. The 
passage enunciates that a citizen resid- 
ing within the municipality has a right 
«to see that the building rules made for 
the welfare and benefit of the public are 
strictly observed, This view is not cor- 
rect. Any citizen of the municipality has 
no such right It is only that person, who 
can prove real or apprehended injury, 
is entitled to take action and not any and 
every resident of the Municipality. 


16. Point No. (iv): The next question 
for consideration is that assuming that 
the plaintiffs succeed in proving real or 
apprehended injury as contemplated in 
law, whether they can enforce their 
rights through Civil Court, 

It is contended by Mr. Dasgupta that 
the remedy must be worked out under 
the provisions of the Act and no action 
lies in Civil Court. Reliance was placed 
on 1972-38 Cut LT 915 (P. Penteya v. 
Executive Officer, N. A. C., Bhubaneswar) 
and 1973-39 Cut LT 530 (Sashibushan 
Rath v. State of Orissa). Both the cases 
were in between the Executive Officers 


and the persons having unauthorised: 


constructions, A third person complain- 
ing of injury was not a party to the pro+ 
ceeding. The order of the Executive Offi- 
cer directing dismantling of the unau- 
thorised constructions was questioned 
under Art. 226 of the Constitution on the 
ground that Section 344 of the Act autho- 
rising such demolition is hit by Art. 14 
of the Constitution and that a suit lies in 
the Civil Court for such relief. 


The correctness of the judgment of 
R. N. Misra and K. B. Panda, JJ. in 1972- 
38 Cut LT 915 was canvassed in 1973-39 
Cut LT 530. Acharya, J. and myself held 
in the latter case that the earlier case 
had been correctly decided. The scope of 


~ Sections 273-A, 274 and 344 of the Act 


> 


was examined. On discussion of the rele- 
vant law it was held in the subsequent 
ease that Civil Court’s jurisdiction was 
impliedly ousted to decid? matters em- 
bodied in the aforesaid sections. It is not 
necessary to repeat the reasons given in 
1973-39 Cut LT 530. It would be suff- 
cient to extract the conclusion which 
runs thus:— 


“13. xx xx xx 

On an examination of the scheme of 
the Act we are Satisfied that all ques- 
tions about the liability for dismantling 
an unauthorised structure shall be deter- 
mined by the Executive Officer of the 
N. A.C. and the remedies normally asso- 
ciated with actions in Civil Courts have 
been prescribed in the statute in Sec- 
tions 273-A, 274 and 344. 

14, It is not contended that any pro- 
vision of the Act has not been complied 


x 
with, or that the Executive Officer did - 
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not act in conformity with the funda- 
mental principles of judicial procedure 
in which case action in Civil Court would 
lie. In respect of remedies provided 
under the Act, the jurisdiction of the 
Civil Court has been impliedly barred.” 

These decisions have no application 
to cases where the relief sought is by 
aggrieved individuals against unauthoris- 
ed construction either sanctioned by the 
municipality contrary to rules or done 
by ‘a person in contravention of the mu- 
nicipal plan. In the Act there is no pro- 
vision for such an aggrieved person to 
move the municipal authorities for re- 
dress of grievances. The Act does noi 
oust, either expressly or impliedly, juris- 
diction of the Civil Court to take cogniz- 
ance of suits in which relief sought is 
against the injury caused by such un- 
authorised construction. The municipal 
authorities may be privy to the illegal 
construction or might not take steps to 
remove the unauthorised construction as 
is the case here. In either case, a third 
party suffering injury is not without re- 
medy. A suit lies and Civil Court's juris- 
diction is not ousted, 


“Obligation” has been defined in 
Section 3 of the Specific Relief Act, 1877 
as including every duty enforceable by 
law. The obligation of the defendant to 
individuals like the plaintiffs complain- 
ing of injury is not enforceable through 
the provisions of the Act, A suit lies and 
Civil Court’s jurisdiction is not ousted. 
We agree with the similar view express- 
ed in AIR 1965 Cal 148. No decision to 
ne contrary has been brought to our 
notice. 


17. Point No. (vii):— Even if 
plaintiffs establish real or apprehended 
injury to light, air and privacy as plead-~ 
ed in the plaint, the question for consi- 
deration is whether they are entitled to 
perpetual and mandatory injunctions as 
prayed for in the suit. 

Section 54 of the Specific Relief Act 
1877 prescribes as to when perpetual in- 
junctions are to be granted. So far as 
relevant, the section runs thus:— 

“54. Perpetual injunctions when 
granted.— Subject to the other provi- 
sions contained in, or referred to, by this 
Chapter, a perpetual injunction may be 
granted to prevent the breach of an obli- 
gation existing in favour of the appli- 
cant, whether expressly, or by implica- 
tion, 
x x x x 
When the defendant invades, or 
threatens to invade the plaintiff’s right 
to, or enjoyment of, property. the Court 


may grant a perpetual injunction in the 
following cases, (namely)— 


x x x 
(c)} Where the invasion is such that 
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pecuniary compensation would not af- 
ford adequate relief; n 
x : x x x 

Section 55 enacts that when to pre- 


vent the breach of an obligation, it is 
necessary to compel the performance of 
certain acts which the Court is capable 
of enforcing, the Court, may, in its dis- 
cretion, grant an injunction, to prev2nt 
the breach complained of, and also to 
compel performance of the requisite 
acts. 

Section 56 prescribes as to when an 
injunction is to be refused. An injunc- 
tion cannot be granted— 

X X X x 
(k) where the applicant has no per- 
sonal interest in the matter. 

If injury or apprehended injury is 
established plaintiffs would have per- 
sonal interest in the matter and injumc- 
tion cannot be refused. Before granting 
perpetual injunction under Section 54 (c) 
the Court has to keep in view whether 
pecuniary compensation would not af- 
ford adequate relief in respect of the in- 
vasion. That is a point which has not at 
all been examined in this case. The ulti- 
mate conclusion is not a pure question 
of law but a mixed question of law and 
fact and cannot be finally decided by 
this Court. 


18. Plaintifis complained of inva- 
sion of their rights to light, air and pri- 
vacy. Even in cases where a plaintiff 
complains of invasion of the right to 
light acquired by easement. Sections. 28, 
33 and 35 of the Indian Easements Act, 
1882 shall be kept in view before grant- 
ing relief. Those sections, so far as rele- 
vant, may be extracted. 


“28. Extent of easement. With res- 
pect to the extent of easements and tae 
mode of their enjoyment, the following 
provisions shall take effect:— 


x x x = 
Other easements.— The extent of any 
other easement and the mode of its en- 
joyment must be fixed with reference to 
the probable intention of the parties, 
and the purpose for which the right was 
imposed or acquired, 

- In the absence of evidence as to such 
intention and purpose:— 


x x x 

(c) Prescriptive right to light or 

air, — The extent of a prescrip- 

tive right to the passage of light or tir 

to a certain window, door or other open- 

ing is that quantity of light or air which 

has been accustomed to enter that open- 

ing during the whole of the prescriptive 

period irrespectively of the purposes Dr 
which it has been used. 

x x x 

33. Suit for disturbance of easement. 

~s The owner of any interest in the d3- 
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minant heritage, or the occupier of such 
heritage, may institute a suit for com- 
pensation for the disturbance of the ease- 
ment or of any right accessory thereto; 
provided that the disturbance has actu-, 
ally caused substantial damage to the 
plaintiff. 


Explanation IL— The doing of any 
act likely to injure the plaintiff by af- 
fecting the evidence of the easement, or ` 
by materially diminishing the value of 
the dominant heritage, is substantial 
damage within the meaning of this sec- 
tion and Section 34. 


Explanation II.— Where the ease- 
ment disturbed is a right to the free pas- 
sage of light passing to the openings in 
a house, no damage is substantial within 
the meaning of this section, unless it falls 
within the first Explanation or interferes 
materially with the physical comfort of 
the plaintiff, or prevents him from 
carrying on his accustomed business in , 
the dominant heritage as beneficially ag / 
meee done previous to instituting the 
sui 

Explanation II.. Where the ease= 
ment disturbed is a right to the free pas- 
sage of air to the openings in a house, 
damage is substantial within the mean- 
ing of this section if it interferes mate- 
Tially with the physical comfort of the 
plaintiff, though it is not injurious to his 
health. 

35. Injunction to restrain disturb- 
ance.— Subject to the provisions of the 
Specific Relief Act, 1877, Sections 52 to 
57 (both inclusive), an injunction may be 
granted to restrain the disturbance of an 
easement— 

(a) If the easement is actually dis- 
turbed—when compensation for such dis- 
turbance might be recovered under this 
Chapter. 

(b) If the disturbance is only threat- 3 
ened or intended—when the act threat- 
ened or intended must necessarily, if 
performed, disturb the easement.” 


Authorities are consistent that these 
three sections must be read together. 
When so read, interference with Hghi 
and air which is not substantial does noi 
give a cause of action to a person en- 
titled to the right, 

19. In AIR 1914 PC 45 (PC E 
Paul v. W. Robson) which is the leading 
decision on the point, plaintiffs had 
brought an action for infringement of 
certain rights of light. It was conceded 


- therein that they had acquired rights of 


light for the windows on the east side of 
their premises. The question for consi~ 
deration was whether plaintiffs were en- ' 
titled to relief unless the obstruction 
complained of is a nuisance Their Lord- 
ships noticed two conflicting views on 
the field, One stream of authorities gave 


“of light in the future, 


t 


(1871) 6 Ch 809 is ‘sufficient’ 


i 


~ 
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countenance to the view that by the en- 
foymeént of light for a period of 20 years, 
there could be acquired an indefeasible 
right to the enjoyment of a like amount 
The conflicting 
stream of authorities supported the other 
view that nothing constituted an infringe- 
ment of rights of light which did not 





amount to an actionable nuisance, and 
that the amplitude of previous enjoy~ 
ment was no measure of the rig ac~ 
quired thereby The opinion of Di Sar- 


vey in Colls’s case, 1904 AC 179 (Colls v. 
Home and Colonial Stores) was accepted 
by the Judicial Commiitee as laying 
down the correct law. The opinion was 
to the effect— 


“The owner ...... of the dominant 
fenement is entitled tp the uninterrupt- 
ed access through his ancient windows 
of a quantity of light. the measure of 
which is what is required for the ordi- 
nary purposes of inhabitency or business 
of the tenement according to the ordi- 
mary notions of mankind...... The single 
question in these cases is sfill what it 
was in the days of Lord Hardwicke and 
Lord Eldown—wWhether - the obstruction 
complained of is a nuisance?” 


Their Lordships also referred to the 
opinion of Lord Atkinson in Colls’s casa 
which said:— 


“It would appear to me that that case 
established the principle that there must 
be an invasion of the legal right of the 
owner of the dominant tenement _ suffi- 
cient to amount to a nuisance’ in order 
fo give kim a right of aclion, and that 
so long as he receives through the win- 
dows of his dwelling-house, or in tha 
‘ease of a particular room in his dwelling- 
house, through the windows of that room, 
‘an amount of light which, to use the 
words of James, L.J.. in Kelk v. Pearson, 
according 
to the ordinary notions of mankind for 
the comfortable use and enjoyment ‘of 
his dwelling-house, or of the room in it, 
as the case may be, no nuisance has as 
regards him been created, and no legal 
‘wrong has been inflicted upon him,” 


_ In AIR 1933 All 492 (Mt. Panna v. 
Ram Saran) a Bench of that Court held 
that Sections 28. 33 and 35 of the Ease- 
ments Act have to be read together. Da- 
mages may only be recovered if thera 
thas been substantial interference as des- 
cribed in Explanation II to Section 33 
and that an injunction can only be grant- 
ed when compensation might be allowed 
under that section. In either case, whe- 
ther the relief is for damages or for ina 
function, it is necessary for the plaintiff 
to show conclusively that there has been 


substantial interference with the physi-~ — 


gal comfort. 
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In AIR 1936 Mad 905 (Sk Ismail. 
Sahib v. Norchinda Venkatanarasimhulu 
Iyah) a passage was quoted from (1930) 
1 Ch 138 (Vanderpant v. Mayfair) where 
the law on the subject was stated, thuss 


“Apart from any right which may 
have been acquired against him by con- 
tract. grant or prescription, every per- 
son is entitled as against his neighbour 
to the comfortable and healthful enjoy- 
ment of the premises occupied by him, 
and in deciding whether, in any particu- 
lar case, his right has been interfered 
with and a nuisance thereby caused, it is 
necessary to determine whether the act 
complained of is an inconvenience mate- 
rially interfering with the ordinary phy- 
sical comfort of human existence, not 
merely according to elegant or dainty 
modes and habits of living, but accord- 
ing to plain and sober and simple notions 
obtaining among English people.” | 
This is the law also applicable in India, 

All these cases were considered in 
AIR 1941 Nag 364 and their Lordships 
expressed the following conclusions: 


_ “To determine whether an act which 
is complained of as being of nuisance is 
strictly so or not is to be judged by the 
ordinary standards of persons residing in 
the neighbourhood and the. criterion 
would be the ordinary physical comfort 
of human existence according to plain, 
sober and simple notions obtaining 
amongst people and not according to the 
elegant and dainty modes and habits of 
living as pointed out in (1930) 1 Ch 138 
at p. 165; see also AIR 1936 Mad 905. It 
is not the standard of a petulant, cyni- 
cal, hypersensitive or fastidious person 
that would furnish a guide but of a pere 
son who expects to enjoy the ordinary 
comforts of decent and healthy life in 
the local area where he resides. It is pos- 
sible that some inconvenience or discom- 
fort may be caused but it must be of a 


substantial character to warrant legal 
interference.” 
20. It would thus be seen on a 


resume of the aforesaid authorities that 
even In a case where a person hasl- 


i acquired a right of easement to light and 


air, an action for damages or injunction 
is not maintainable unless the injurv com- 
Plained of is material. 


The position would be no better in 
the case of the plaintiffs who have ac- 
quired “no right of easement but com- 
plained of injurv on account of the vio- 
lation of the municipal plan and the 
rules. Plaintiffs are, therefore, to estab-~ 
lish not merely injurv to their right to 
light, air and privacy but materia) in= 
jury. 


21. We would sum up our conclu~ 


sions on the analysis already ea 
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(1) Defendant has constructed his 
ouse in contravention of the municipal 
Plan and the rules. 

(ii) Mere violation of the municipal 
Plan or rules would not furnish the plain- 
tiff with a cause of action. 

(ili) Plaintiffs must prove that de- 
fendant’s construction in violation of 
the plan and the rules resulted in an in- 
vasion of their right to light. air and prin 
Vacy causing material injury to them. 

(iv) If the plaintiffs establish such a 
ease, defendant has an obligation in fav- 
our of the plaintiffs and plaintiffs can 
enforce their Tight through Civil Court 
and not under the provisions of the Act. 

(v) Plaintiffs to get a perpetual and 
mandatory injunction must also prove 
that pecuniary compensation would not 
afford adequate relief. 


22. ‘Point No. (vi) :— Tn the Courts 
below the law as laid down above had not 
been clearly appreciated and material 
evidence had not been adduced. Unless 

arties are given further opportunity to 
ead evidence Injustice would occur as 
some of the materia] issues have not yet 
been framed and decided. Our conclu- 
sion that defendants construction was in 
violation of the municipal plan and rules 
is final and would not be allowed to be 
furthe: agitated. 


23 The only issues on which trial 
would proceed now are indicated here« 
under. 

(i) Has the defendant’s construction 
caused an injury to plaintiffs’ right to 
light, air and privacy ? 

(ii) Is the injury. if any. material? 

(iii) Would pecuniary compensation 
afford adequate relief in respect of the 
injury ? 

(iv) Are the plaintiffs entitled fo per» 
petual and mandatory injunctions? 


24. In-the result, the second ap- 
peal is allowed and the case is remanded 
to the trial Court. The learned trial 
Court would now proceed to try the 
Issues mentioned in para. 23 after siving 
full opportunities to parties to lead evi- 
dence besides the evidence already on 
record and dispose of the case în accord- 
ance with law as indicated by us. As the 
suit is of the year 1961, the case would 
be disposed of within three months from 
today with Intimation to this Court. In 
the circumstances, parties to bear their 
Own costs throughout up to this stage. Re- 
cords of this case be sent back at once, 


PATRA, J.:— I agree. 
ACHARYA, J. 5— I agree, 
l Appeal alowed, 


Ea 
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AIR, 1974 ORISSA 98 (V 61 C 28) 
5. K. RAY, J: 


M/s. Endupuni Narasimham. Appel= 
lant v. M/s. Mahadevram Udimiram and” 
others, Respondents. 


an [Second Appeal No. 440 of 1969. Djs 
3-8-1973, from order of K. M. Misra, 
A, D. M. (J.). Berhampur, D/- 9-8-1969. 


(A) Sale of Goods Act (1930). S. 54 (2) 
—— g of intention to re-sell not sery- 
ed — Section cannot be invoked. 
(Para 6) 
(B) Sale of Goods Act (1930), S. 44 — 
Ready and willing to deliver goods — 
It means the entire goods and not a part 
of the goods. (Para 6) 


R. N. Sinha, for Appellant: S. C. 
Ray, for Respondents. 


JUDGMENT :— Plaintiff has appeal= 
ed from the reversing decision of the 
A. D. M. (J.). Berhampur dated 9-8-1969 ? 
passed in M. A. No. 2/69 (ML A, No. 7/68 
GDCT) dismissing his suit, an 

2. He instituted the suif out of 
which this second appeal arises for re- 
covery of damages for breach of contract 
from the defendants, making them joints 
ly and severally liable for the same. The 
quantum of damage claimed is the sum 
of Rs. 1,000/- together with interest af 
the rate of 6 p.c. p.a. pendente lite from 
the date of the suit till the date of the 
decree and subsequent interest at the rate 
of 6p.c,p.a from the date of the decree 
to the date of realisation. The defendants 
are 5 in number. Defendant No. 1. is the 
partnership firm represented by defen= 
dants 2 to 5. According to the plaintiff. 
the contract with the defendant’ firm, 
came about this way: On 24-10-1965 he 
made an offer to the defendant’s firm to 
purchase one wagon of 265 bags of rapi * 
at the rate of Rs. 61/- per bag of 83 K. Gs, 
with new gunnv F.O.R. (free of railway 
freight). The defendant was to despatch 
the goods to Bangalore after loading them . 
fn the Railway wagon at Khurda Road 
Railway Station. The defendant's firm 
sent a wire to plaintiff accepting the offer 
and calling upon the latter to pav Rupees 
1,000/- in advance. This advance amount? 
Was paid by adjustment of Rs. 500/- due 
to the plaintiff from the defendant’s firm 
On a Prior account and bv paving Rupees 
500/- on cash through the State Bank 
of India Draft dated 27-10-1965. The 
contract was therefore, completed on 
27-10-1965. Thereafter. the plaintiff made 
Various enquiries from the defendants 
through phone on 3 occasions ie 
29-10-1965, 3-11-1965 and 8-11-1965 to 
find out if the goods were despatched 


and, if not. calling upon the defendants 
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to despatch the same to Bangalore. Be- 
fore the goods could be despatched. on 
9-11-1965 Government of Orissa promul- 
fated an order prohibiting the export of 
“Ragi from Orissa with effect from the 
date of promulgation. On completion ‘of 
the contract with the deferdant’s firm, the 
plaintiff had entered into a forward con- 
tract with a party at Bangalore to supply 
ragi at the rate of Rs. 65/- per bag. On 
account of breach of contract committed 
by the defendani’s firm. his contract with 
Bangalore party failed nd, in. conse- 
quence, he suffered a loss of Rs. 4/- per 
bag. He has, therefore. claimed a refund 
of Rs. 1,000/- paid as advance and a sum 
of Rs. 1,060/~ as loss of profit sustained 
by him He. however, has limited his 
claim Rs. i,600/- after giving up 
Rs. 460/~. 

3. The defence case is that there 
was a contract to sell 265 bags of rice at 
the rate of Rs. 61/- per bag of 83 K. Gs. 
With new gunny F.O.R. but there was 
No condition stipulating that the defen- 
dant’s fitm is to despatch the goods to 
Bangalore. The contractual obligation of 
the defendants firm wil! continue 
they loaded the goods in the wagon at 
Jatni Railway Station. Subsequently the 
plaintiff intimated the department on 
phone.on 29-10-1965 that the goods should 
not be despatched until the plaintiffs 
agent came and approved the auality of 
the goods. ‘The plaintiff delayed in send- 
ing his agent and ultimately told him 
over phone on 8-11-1965 that his man will 
come on 11-11-1965. The plaintiff did not 
take any further steps to take delivery of 
the goods. ‘Thus the contract failed on 
account of laches of the plaintiff. They 
suffered loss to the tune of Rs. 1,900/- 
which represents the difference between 
the contracted price and the market price 
at which he was compelled to sell the 
goods intended to be delivered to the 
plaintiff in the local market. The defen- 
dant have claimed Rs. 1,900/- as damages 
against the plaintiff and have naid court- 
fee thereon, 


4. The trial Court believed © tha 
plaintiff's case and held that there wags 
a completed contract between the par- 
ties under which the defendant’s firm was 
obliged to send the goods to Bangalore 
and that he committed breach of con- 
tract. On the basis of thet finding he de- 
creed the plaintiffs suit and dismissed 
the cross claim of the de-endants, 


5. The difference between the 
parties js whether the contract stipulated 
that the defendant’s firm was under an 
obligation, ip. order to fulfil their part 
of contract, to despatch the voods to 
Bangalore, as the plaintiff contends, or 
the defendant’s firm was to fulfil their part 
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of contract by Joading the goods in the 
Wagon as is the case of the defendants, 
The lower appellate Court on an elaborate 
consideration of the evidence. both docu- 
mentary and oral, came to the conclu- 
Sion, (a) that it has not been proved to 
the hilt that the contract was to the 
effect that the goods were to. be des- 
patched by the defendants to Bangalore, 
within a week from the date of the con- 
tract and (b) that even if such a contract 
could be spelt out from the evidence and 
circumstances, there was no satisfactory 
evidence to the effect that the plaintiff 
after examining the sample instructed 
the defendants to despatch the goods be- 
fore the ban order came into force, so 
that, it could be said that the breach was 
committed by the defendants. On the 
other hand, the trial Court further said, 
the evidence tends to show that it was 
the plaintiff, who. committed the breach 
in not notifying the place to which the 
goods were to be despatched and. even 
if the place was already notified earlier 
at the time of contract. by not instruct- 
ing the defendants to despatch after exa- 
mining the sample. 


It is contended on behalf of the ap- 
pellant that the defendants having nof 
denied, in their written statement, the 
Specific case of the plaintiff that the con- 
tract was that the defendants were to des- 
patch the goods to Bangalore, could not 
lead evidence on that score. and any evi-= 
dence adduced in that regard by the de- 
fendants is inadmissible. The plaintiff set 
out his case of the terms of the contract 
In paragraphs 2 (a) and 2 (c) of the plaint. 
These averments of the plaintiff have 
been denied in paragraphs 5 and 7 of the 
written statement. The averments of 
paragraph 7 of the written statement 
constitute categorical denial of this part 
of the plaintiffs case. ‘This paragraph is 


- extracted hereinbelow : — 


“That the plaintiff has never asked 
the defendant on phone to despatch the 
Said 265 bags of ragi as alleged in para. 2 


_ (c) of the plaint and similarly the defen- 


dants never assured the plaintiff that he 
would despatch the said goods to Banga- 
lore as soon aS wagon would be available 
and therefore the contents of para. 2 (c) 
of the plaint is stoutly denied bv the de- 
fendants.” 

It appears from Exhibit G, a reply by the 
defendant’s lawyer to the plaintiffs notice 
{Exhibit 1) that the stand taken by the 
defendants was that the plaintiff had to 
lift the goods from the defendants which - 


‘obviously means that the delivery of the 


goods was to take effect at Khurda Road 
Railway Station. In the circumstances, 
this contention of the plaintiff has no 
force. The finding of fact. as to the terms 
of contract, rendered by the lower appel- 


100 Ori. [Prs. 5-7] 


late Court. as indicated above, must be 
accepted as it has not been shown other- 
wise to be legally infirm Plaintiff's suit, 
therefore, has been rightly dismissed. 


6. The next contention of Mr. 
Sinha is that the decree for damages 
ranted in favour of the defendants under 
Section 54 (2) of the Sale of Gcods Act 
is wrong in law. Section 54 (2) of the 
Sale of Goods Act runs as follows: 


“Where the goods are of a perishable 

nature, or where the unpaid seller who 
has exercised his right of lien or stop- 
Pave in transit gives notice to the buyer 
of his intention to re-sell, the unpaid 
seller mav. if the buyer does not within 
a reasonable time pay or tender the price, 
re-sell the goods within a reasonable time 
and recover from the original buyer 
damages for anv loss occasioned bv his 
breach of contract. but the buver shall 
not be entitled to anv profit which may 
accur on the re-sale. If such notice is 
not given, the unpaid seller shall not be 
entitled to recover such damages and the 
buyer shall be entitled to the profit. if 
any, on the re-sale.” 
In order to apply this provision of law 
one of the precondition is that the seller 
must give notice to the buyer of his in- 
tention to re-sell and it is admitted that 
No such notice has been giyen Accord- 
ingly Section 54 (2) is wholly inapplicable 
and Mr. S. C. Ray. the learned counsel 
for the respondents also ‘fairly concedes 
to that legal position. There is support 
for this view in the case of Kanhaiyalal 
vy. Kasturchad, AIR 1957 Madh Bha 
168. He, however, contends that the 
respondents are entitled to damages-under 
Sections 44 and 56 of the Sale of Goods 
Act. Section 44 read thus:— 


“When the seller fs ready and willing 
fo deliver the goods and requests the 
buyer to take delivery. and the buyer 
does within a reasonable time after such 
request take delivery of the goods, he fs 
liable to the seller for any loss occasion= 
ed by his neglect or refusal to take deli- 
very. and also for a reasonable charge for 
the care and custody of the goods. 


Provided thaf nothing in this section 
shall affect the rights of the seller where 
the neglect or refusal of the buyer to take 
delivery amounts to a repudiation of the 
contract”* 


The opening words of this section “when 
the seller is ready and willing to deliver 
the goods and requests the buyer to take 
delivery” Indicate that the seller must be 
ready and willing to deliver the con- 
fracted goods. The contracted goods were 
965 bags of ragi. Finding is that the defen= 
dants had acauired onlv 197 bags out of 
265 bags contracted for. That is also defen- 
dant’s own case in the written’ statement, 
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In the circumstances, it is impossible fo 


say that the defendants were ready and 
willing to deliver the goods. which means 


the entire goods and not a part of the}. 
in my opinion, Seca’ 


goods. Therefore. 
tion 44 is not applicable. Coming to Secs 
tion 56. it provides that where the buyer 
wrongfully neglects or refuses to accept 
and pav for the goods, the seller may sue 
him for damages for non-acceptance. For 
the aforesaid reasons that the defendants 
were not ready with the entire goods 
contracted for the reciprocal] obligation of 
the plaintiff to accept the goods and ta 
Pay for the same did not arise. Theres 
fore, the buver. namely, the plaintiff can 
(not—Ed.) be said to have wrongfully, 
neglected or refused to accept and pay. 
for the goods. In my view. the defens 
dants have failed'to make out a case fou 
recovery of damages from the plaintiff. 


7. Coming to ‘the quantum of 
damages claimed by the defendants, id 
must be remembered that the law ims 
poses a duty on the defendants of taking 
all reasonable steps to mitigate the loss 
consequent upon the breach and cannot 
claim as damages anv sum which is due 
to his own neglect. Evidence discloses, 
and, it also likewise has heen found. thaf 
the plaintiff repudiated the contract by 
letter Exhibit C dated 25-11-1965. T£ 
was, therefore. the duty of the defen= 
dants to take all reasonable steps to miti= 
gate the loss by reselling in the marke? 
at the earliest possible opportunity. Des= 
pite such repudiation the defendants went 
on requesting the plaintiff to lift the 
stock. Such repeated requests to the 
plaintiff would not postpone the discharga 
of the undoubted legal duty cast upon 


the defendants to dispose of the goods as” 


soon aS possible to mitigate the damage 
sustained. Instead of that. the defen= 
dants have sold the goods, as it appears 
from the Exhibit K series. on three dates, 
i.e. 30-1-1966. 12-2-1966 and 24-10-1966. 
No acceptable evidence has been led ag 
to the market rate prevalent at the time 
of breach of contract. Tn absence of such 
evidence it is not possible to gran? 
damages. Further, Exhibit K series ara 
certain bills. ‘They do not show the mare 
ket rate at the date of the transactions 
they represent. They merely show the 
Price paid by the purchasers. Considering 
every thing the trial Court came to the 
conclusion that the evidence on behalf of 
the defendants showed that they sustains 
ed no loss. That finding has. apparently, 
been reached on relevant materials on 
record and jin the correct Jegal perspec= 
tive. In the circumstances the lower ape 
pellate Court was not justified In reverse 
ing the finding and erantine-damages fo 
me defendants, which is not sustainable 
aW. 


hg 
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8. To sum up, as found by the 
lower appellate Court. the plaintif is 
entitled to recover Rs. 1,000/- paid by 
way of advance. from the defendants. The 
dèfendants, as held by me. are not en- 
titled to any damage at al. In the cir- 
cumstances, the plaintiff is to get a de- 
cree of Rs. 1,000/- against the defendants 
while the defendant’s claim of darnages 
against the plaintiff is negatived. 

9. In the result, therefore, this 
appeal partly succeeds. Plaintiff's suit is 
decreed in the sum of Rs. 1,000/- which 
has been advanced to the defendants and 
the defendant’s claim for damage is dis- 
missed. The plaintiff will be entitled to 
interest at 6 per cent p.a. on the afore- 
said amount from 19-11-1969 when this 
Second Appeal was filed till realisation. 
He is disallowed interest for the earlier 
Period i.e. from the date of suit till filing 
of this appeal because it was he who com- 
mitted breach of contract. 

The plaintiff is entitled to propor- 

fionate costs throughout. 
a Appeal allowed in part. 
Appeal partly allowed. 
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M/s. Janata Cinema, Puri and an= 
other, Appellants v. Cineram Private Ltd. 
Respondent. 


Misc. Appeal No. 104 of 1972. Dj- 
10-8-1973. 
Dist. J.. Puri, D/- 26-8-1972. 

Civil P. C. (1908), Section 47 — 
Question as to territorial jurisdiction and 
validity of decree on ground of fraud — 
ord be entertained by executing 


~ Where the grounds of objection to 
the executability of the decree were thaf 
there was lack of territorial jurisdiction 
of the Court which passed the decree and 
the decree was obtained by fraud inas- 
much as there was fraudulent suppression 
of summons, the objections require exa- 
mination of questions of fact as to whe- 
ther there had been suppression of sum- 
mons and as to whether any part of the 
cause of action arose within the jurisdic- 
tion of the Court which passed the de- 
cree. This in turn would involve consi- 
deration of the various ancillary matters 
raised and decided by that Court. In as- 


suming that there was lack of territorial. 


Jurisdiction fn entertaining the suit. it 
oe not affect its competence so as to 
render the decree passed by it a nullity. 
ATR 1962 SC 199. Relied on. (Para 3) 

M. Mohanty, for Appellants; S. C. 
Mohapatra, for Respondent. 
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JUDGMENT .— The appellants are 
the Judgment Debtors in Ex. Case No, 
216/70 in the Court of Subordinate Judge, 
Puri. Respondent obtained an ex parte 
decree in the Court of Small Causes in ~ 
Bombay for recovery of a sum of Rupees 
2,003.60 p. His claim was based upon a 
contract entered into between him and 
the appellants under which the Decree 
Holder rendered some services to the 
Judgment Debtors by wav of carrving on 
maintenance work of Janata Cinema 
Machinery at Puri belonging to the for- 
mer. The Decree was transferred to the 
Court of Subordinate Judge, Puri for ex- 
ecution, upon which the aforesaid execu~ 
tion case was instituted. After receiving 
notice of this execution, the appellants 
filed an objection petition under Sec. 47, 
Civil P. C. obiecting to the executability 
of the decree on some grounds. There=. 
upon, Mise. Case No. 131 of 1971 was re- 
gistered. This petition of obiection was 
dismissed bv the Subordinate Judge. Puri 
by his order dated 25-1-1972. Appellants 
carried an appeal to the Court of Dis- 
trict Judge, Puri in M. A. No. 17 of 1972. 


, This appeal was also dismissed by the 


District Judge on 18-8-1972. The pre- 
sent appeal is from the aforesaid appel- 


late decision, 


2. The grounds of objection to the 
executabilitv of the decree taken by the 
judgment debtors are :— 


(i) The Bombay Court which passed 

the decree lacked inherent jurisdiction to 

entertain and try the suit inasmuch as no 

part of the cause of action arose within 

its territorial jurisdiction and as such the 
decree is a nullity, and 


(ii) The decree was obtained by 
fraud inasmuch as there was fraudulent 
suppression of summons, and the Court 
Was misled by false assertions and per- 
jured evidence. Both these grounds of 
objection have been negatived by the 
Courts below who reasoned that the ex- 
ecuting Court cannot go behind the de- 
cree and determine these questions. 


3. It ig contended relying upon a 
decision of the Supreme Court in the case 
of Vasudey Dhanijibhai Modi v. Rajabhai 
Abdul Rehman, AIR 1970 SC 1475 that 
where. as in this case, the decree passed 
by the Bombay Court which lacked inhe« 
Tent jurisdiction to make it obiections as 
to its validity may be made in the ex 
ecution proceeding, If obiections appear 
on the face of the record. and it is the 
incumbent duty of the executing Court 
suo motu to call for the records to check 
and verify if the objections are borne 
out on the face of the record. I think 
this argument is misconceived. Their 
Lordships of the Supreme Court have said 
in the aforesaid case that:— 
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“A Court executing a decree cannot 
Zo behind the decree between the parties 
or their representatives; it must take the 
decree according to its tenor. and cannot 
entertain any objection that the decree 
was incorrect in law or on facts. Until 
it is set aside by an appropriate proceed- 
ing in appeal or revision, a decree even 
if it be erroneoys is still binding between 
the parties.” 
They have, however, added a rider to 
the principles in the following words:— 


“When a decree which is a nullity, 
for instance, where it is passed without 
bringing the legal representatives on the 
record of a person who was dead at the 
date of the decree, or against a ruling 
prince without a certificate. is sought to 
be executed an objection in that behalf 
may be raised in a proceedings for ex- 
ecution. Again. when the decree is made 
by a Court which has no inherent juris- 
diction to make it, objection as to its 
validity may be raised in an execution 
Proceeding if the objection appears on 
the face of the record: where the obiec- 
tion as to the jurisdiction of the Courf 
to pass the decree does not anpear on 
the face of the record and requires exa- 
mination of the questions raised and de- 
cided at the trial or which. could have 
been but have not been raised, the execut- 
ing Court will have no jurisdiction to 
entertain an objection as to the validity 
of the decree even on the ground of ab- 
sence of jurisdiction.” 


In the instant case the objections are of 
such a nature that in order to uphold 
them it would require examination of 
questions of fact as to whether there has 
been suppression of summons and as to 
whether any part of the cause of action 
aroes within the iurisdiction of Bombay 
Court. which would involve consideration 
of the various ancillary matters raised 
and decided by that Court.. Even assuma 
ing that there was lack of territorial 
jurisdiction of the Bombay Court in en- 
tertaining the suit, it does not affect its 
competence, so as to render the decree 
passed bv it a nullity. It is well settled 
that objection to territorial jurisdiction 
of a Court does not stand on the same 
footing as an obiection to the competence 
of the Court to trv the case — vide the 
ease of Hira Lal Patni v. Sri Kali Nath, 
1961 SCR 951 = (AIR 1962 SC _ 199). 
Thus, the objections to the validity of the 
decree raised do not go to the root of the 
jurisdiction of the trial Court and can~ 
not be entertained by the executing 
Court. The executing and lower appel- 
late Courts were. in mv opinion. right in 
rejecting the same. 


4. If the Judgment Debtors were 
so sanguine that the records of the casa 
would show. on thelr face, that no notice 


Janata Cinema v. Cineram Pvt. Lid. (S. K. Rav JJ 


A. I. Re 


of suit hag been taken out at all against 
the defendant or that the plaint did nof 
disclose that anv cause of action arose 
Within the jurisdiction of Bombay Court, 
they could have taken steps to call for 
the records. The order sheet of tha 
executing Court clearly indicates that 
they had taken several adidurnments 
from time to time for the purpose of 
adducing evidence in support of their 
objections. The petitions’ dated 10-12- 
1971, 18-12-1971, 10-1-1972 and 12-1-1972 
filed by the Judgment Debtors amply 
corroborate this. Despite ample opportus 
nities having been afforded to them, they 
took no steps to call for the suit records, 
They have not moved their little finger 
in that regard and. at the Jong last. have 
taken stand that the records should have 
been called for. suo motu, by the execut- 
ing Court. This stand jis entirely wrong. 
Their conduct, on the other hand, strong- 
ly indicates that they raised various ob« 
jections without being satisfied as to the 
existence of their factual basis apparent= 
ly to delay realisation of the decre 
dues, However, since the Judgment Deb 
tors pravy for a last opportunity to pro- 
duce necessary evidence, I would grant 
them such an opportunity only to show 
from the suit records that no notice of 
suit had been issued to the defendants af 
all and that the plaint does not indicata 
anv part of the cause of action arose with- 
in the jurisdiction of Bombay Court, pro< 
vided they furnish proper security to the 
satisfaction of the executing Court for 
the entire decreta] amount upto date to- 
gether with the interest accrued thereon 
upto date within six weeks from today 
ie. the date of this order. In case such 
security is furnished and steps are taken 
to call for the necessary records of the 
trial Court within the same time. the ex- 
ecuting Court shall call for the records, 
The Judgment Debtors will not how- 
ever, be allowed to adduce any oral evi= 
dence in the case except being permitted 
to rely upon the Tecords of the case. If 
no security is furnished. the executing 
Court shall procced to execute the de- 
cree, 


5. In the resulf, therefore, tha 
appeal is dismissed with the direction as 
given above that the Judgment Debtors 
shall be given an opportunity fo call for 
the records of the case only to show 
whatever they desire to show from those 
records as to avoid character of the de« 
cree. 


6. The appeal is dismissed. but in’ 
the circumstances, there would be no 
order for costs of this Court. 

Appeal dismissed. 


a | 
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AIR 1974 ORISSA 103 (V 61 C 30) 
G. K MISRA, C. J. AND S. K. RAY. J. 


Raghbir Singh Gill, Petitioner v. The 
State Transport Appellate T-ibunal, Orissa 
and others, Opposite Parties. 


O. J. C. No. 629 of 1972, DJ- 7-8-1973, 
fo quash orders passed by M. J. Rao, 
Member State Transport Appellate Tri- 
bunal, Orissa, D/- 30-7-1973. 


Constitution of India, Article 226 — 
In cases of gross injustice occasioned by 
authority legally exercising its power, 
the High Court will interfere even in 
interlocutory matters. 


Thus where a State Transport Ap- 
pellate Tribunal] issued ad interim stay of 
grant of permit without notice to other 
party and confirmed it even after find- 
ing that stay caused irreparable loss to 
the public and the individual. the H. G 
i Vacated the stay and the injunction also. 

(Para 2) 

M/s. B. M. Patnaik, K. N. Jena. M.R 
Panda and S. Ç. Ghose, for Petitioner: 
D. P. Mohapatra. Standing Counsel 
(Transport): M/s. R. Mohanty. S. C. 
Parija and G. P. Mohanty, for Opposite 
Parties, 


G. K. MISRA, C. J.:— Relevant 
Facts arising in connection with the grant 
ie oo interim ex parte stay may only be 
state 


The R.T.0O., Balasore asked the ap- 
plicant to produce the vehicle on 23-7~ 
1973. At about 10 a.m a 1973 model 
vehicle worth about Rs. 1 lakh was Dro- 
duced before the R.T.0O. The vehicle 
Was found to be according to specification 
and the route permit was ahout to issue 
when at about 12.30 p.m. of that day 
the stav order was Teceived from - the 
State Transport Appellate Tribunal pre~ 
sided over bv Sri M. J. Rao. a District 
Judge The stav order was granted in an 
appeal filed by the opposite party No. 3 on 
21-7-1973. The Member, Tribunal dis- 
pensed with notice and granted the ad 
Interim ex parte injunction. On 21-7-1973 
Counsel on behalf of the petitioner filed 
an application before the Tribunal to 
vacate stay. The opposite party No. 3 
filed a counter on 27-7-1973 and the 
matter was heard at length on that day, 
The Tribunal by his order dated 30-7« 
E973 came to the conclusion that the 
balance of convenience was in favour of 
,the petitioner and the public and by 
grant of ex parte ad interim injunction 
fhe petitioner was to suffer heavy im 
reparable loss everv day and that the 
opposite party No. 3 underwent no loss. 
After recording his conclusion that he 
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would determine the guestion of existence 
of a prima facie case at the time of hear- 
fing the appeal, the Tribunal refused to 
vacate stay. In ather words. the ex parte 
ad interim injunction was made absolute, 
He thereafter took steps to fix a date of 
hearing. It is against the order granting 
injunction and stav that this writ appli- 
cation has been filed, 


this Court is reluctant to interfere. Bu 

is is a case where there has been gross 
abuse of judicial power. Once a permi 
was granted it was open to the Tribunal 
to expedite hearing of the appeal, but 
in No circumstances he would have grant- 
ed stay. On his own finding the grant of 
injunction caused inconvenience not only 
to the petitioner, but also to the public 
and the petitioner was undergoing loss 
every day. No unusual case has been made 
out by opposite party No. 3 as to why 
stay would be granted in a case where 
the permit has been granted by the 
R. T. O. We are somewhat surprised that 
a Senior District Judge has exercised his 
Power contrary to law and principles to 
be followed in the matter of grant of in~ 
junction. He was well aware of the direc- 
tion in the General Rules and Circular 
Orders of the High Court, apart from the 
provisions of the Civil Procedure Code, 
Ordinarily ex parte ad interim injunctions 
are not to be granted unless notice is 
served on the other side. No party 
should be allowed to use the Court fo 
perpetration of injustice without the op- 
posite party being heard. ' 


3. We are clearly of opinion tha 
the ‘Tribunal has exercised his jurisdic- 
tion illegally in granting injunction. The 
order of the Tribunal granting a! of 
operation of the order of the R T . Q 
and injunction is vacated, 


4. He is directed to fix a date of 
hearing early and dispose of the case 
The result be intimated to this Courf 
soon after disposal. 


5. In the result, the writ applica= 
Wion is allowed, but in the circumstances 
there wil] be no order as to costs. Tha 
records be sent back at once. 


S. K. RAY, J.2—< I agree, 
Petition allowed, 


2. Ordinarily in an interim matter 
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AIR 1974 ORISSA 104 (V 61 C 31) 
S. K. RAY AND K. B. PANDA, JJ. 

Khemchand Agarwal, Petitioner wv, 
The State Transport Authority and 
others, Opposite Parties. 

O. J.C. No. 819 of 1970, D/- 1-8-1973. 

(A) Motor Vehicles Act (1939). Sec- 
tion 48 — Grant of permit — Preference 
On ground that applicant was a displaced 
operator is not an irrelevant considera- 
tion. 

No one is entitled to a permit as of 
tight even if he satisfied all prescribed 
conditions. To grant a permit is entirely 
within the discretion of transport autho- 
rities. The decision to grant permit to 
the applicant who was a displaced opera- 
tor (inasmuch as two routes in respect of 
which he was a permit holder were 
nationalised) cannot be beld to be bad in 
law. (Para 4) 

(B) Motor Vehicles Act (1939). Sec- 
tion 44 (3) (b) — Grant of stage carriage 
permit for imter-State route — State 
Transport Authority performing functions 
of Regional Transport Authority — Not 
without jurisdiction. (Para 3) 


' S. C. Pariia and G. P. Mohanty. for 
Petitioner; Standing Counse} (Transport) 
and S. C. Roy. for Opposite Parties. 


S. K. RAY, J.:—- The petitioner was 
an applicant for nermanent stage carriage 
permit on the inter-State route of 
Karanjia to Tatanagar. in pursuance of 
notification issued by the State Transport 
Authority. Orissa, O. P. No: 1 inviting 
applications for that route. Al} the ap- 
plicants were duly invited under Sec- 
tion 57. M. V. Act (hereinafter referred 
to as the Act) for filing objections. Ob- 
ections were filed and ultimately the 
State Transport Authoritv in its meeting 
dated 31-10-1969 granted the application 
of O. P. No. 3 and reiected the applica- 
tions of all others including that of the 
i petitioner. Thereupon the petitioner 
went up in an appeal to the O. P. No. 2 
fn M. V. Appeal No. 7/70. The appeal 
was dismissed on 18-5-1970. The peti- 
tioner has filed this application for 
issuance of a writ of certiorari for auash- 
ing the order dated 31-10-1969 passed by 
O. P. No. I and-also of the appellate au- 
thority, namely O. P. No. 2. 


2. Two points have been taken. 
The first that the State Transport Au- 
thority has no jurisdiction to invite and 
entertain applications for granting a stage 
Carriage permit in respect of the inter- 
State route in question, which is a matter 
within the exclusive jurisdiction of the 
appropriate authority for this purpose 
which is the concerned Regional Trans- 
port Authority as provided in Section 45 
COURIC la LT AAA A LRN A, 
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A.L R. 
of the Act. The second point fs that on 
merits the case of the petitioner is better 
than that of the Q. P. No. 3 and the order 
in favour of the latter is vitiated on ace 
count of non-consideration of the affidavit 
filed by the petitioner showing that the 
successful candidate had no garage. 


3- The first point has been deall 
with and negatived in the common judg- 
ment passed in regard to the batch of 
similar writ applications, O. J. Cs. 302, 
157 and 347 of 1970. which has been de- 
vered today It has been there held 
that the State- Transport Authority has 
power and jurisdiction to perform the 
duties and functions of the Regional 
Transport Authority in the matter of in- 
viting applications for grant of stage car- 
riage permit in respect of inter-State 
routes under Section 44 (3) (b) of the Act. 
For reasons stated in the judgment of 
_the aforesaid batch of cases, delivered to- 
day and in the absence of any allegation 
made on behalf of the petitioner that the 
State Transport Authority did not think 
It fit to perform the duties of the con~ 
cerned Regional Transport Authority in 
respect of the route in question prior to 
inviting applications, this point also fails. 


4, - It appears from the orders of 
the State Transport Authority as well as 
of the appellate authority that they have 
gone through all the documents filed by 
the respective parties in this case and 
considered al} the relevant circumstances 
_in favour of and against all the applicants 
` including the petitioner. It is found that 
the petitioner as well as O. P. No. 3 hava 
many factors in their favour. and both 
are well qualified for the grant of stage 
carriage permit. What apparently tipped 
the scale in favour of O. P. No. 3 was 
that the petitioner had recently been 


granted a stage carriage permit for the 


inter-State route of Keonjhar to Calcutta. 
O. P. No. 3 has been found to satisfy re- 
sidentia] qualification and his solvency. 
He was also found to be an experienced 
That avart, another 
factor which entitled O. P. No. 3 to special 
consideration was that he was a displaced 
operator inasmuch as two routes of ‘Rai~ 
rangpur to Tiringi’ and ‘Purunspani to 
Tata’ in respect of which he was a per, 
mit holder were nationalised. No one 
being entitléd to a permit as of right even’ 
if he satisfied all prescribed conditions 
and to grant vermit being entirely within 
the discretion of transport authorities, 
the decision to grant permit to O. P. No. 3 


cannot in the aforesaid circumstances be» 


held to be bad in law. I am satisfied 
that both the State Transport Authority 
and the appellate authority have carem 
fully weighed all the factors both in fav- 
our of and against the petitioner as well 


as the O. P. No. 3 in arriving at their. 


* 
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decisions fo grant the permit to O. P. 
No. 3. The judicial tests for issuing 2a 
writ of certiorari like breach of princi- 
ples of natural justice or error apparent 
~on the face of record or the like are not 
satisfied inthe instant case. On merit, 
the orders of the O. P. Nos, 1 and 2 do 
not suffer from anv such legal infirmity 
as to warrant issuance of a writ of certio- 
rari, 


5. In the result, therefore, there 
ts no merit in this application which is 
dismissed. But in the circumstances, 
there would be no order for costs. 

ANDA, J.:— I agree. . 
Petition dismissed. 





‘AIR 1974 ORISSA 105 (V 61 C 32) 
G. K. MISRA, ©. J. 

Kusun Samal and others, Petitioners 
‘y, Banamali Roul and others, Opposite 
Parties. 

Civil Revision. No. 73 of 1971. 
31-7-1973. from order of M. J. Rao. 
Dist. J., Cuttack. D/- 28-10-1970. 


Civil P. C. (1908), Order 22, Rule 12 
w Section 144 application for restitution 
allowed — Appeal — Appeal is subject to 
same rules in regard to abatement as any 
other appeal. 

An application for restitution under 
Section 144 Civil P. C. is an application 
for execution (AIR 1965 SC 1477 and AIR 
1966 SC 1194, Followed). By virtue of 
Order 22, Rule 12 the doctrine of abate- 
ment has No application to execution pro- 
ceedings. But where the abatement does 
not occur during pendency of execution 
proceeding but during pendency of ap- 
peal, the prohibition in Bule 12 has no 
application and the apbvliration for sub- 


D/- 
Addl. 


í stitution filed bevond limitation is liable 


to be dismissed. AIR 1960 Orissa 14. Fol- 


lowed. (Paras 2, 3) 

M. M. Das, for Petitioners; M 
Sinha and Miss. R. Natia, for Opnosite 
Parties. 


ORDER :— To appreciate the contro- 
yersy. facts may be stated in chronological 
order. Title Suit No. 191 of 1952 filed by 
97 plaintiffs against 17 cGefendants was 
decreed on 13-8-1956. Title Appeal No. 
154 of 
against the judgement decreeing the plain- 
tiffs suit was dismissed. Second Appeal 
No. 295 of 1959 filed by the defendants 
was allowed on 22-12-1961. During tha 
pendency of the second appeal, on 23-4- 
1960 the plaintiffs took delivery of pos- 
session of the property as the defendants 
failed to offer security as ordered by the 
High Court. After their success in the 
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second appeal the defendants filed Misc, 
Case No. 381 of 1962 under Section 144, 
Civil P. C. for restitution of Sch. A proper- 
ties consisting of six acres of land and 
mesne profits of Rs. 22.764/- from 22nd of 
April, 1960 onwards. On 23-12-1965 the ' 
Misc. Case was. allowed in favour of the 
defendants. Plaintiffs filed Misc Appeal 
No. 15 of 1966 in January. 1966. Madhu 
Khuntia fappellant No. 19) died on the 
30th of October. 1967. On 28th of March, 
1968 sons and legal representatives of 
Madhu Khuntia filed an application for 
substitution. They are Parsu. Panchu, 
Kalandi, Golakh. Champi Bewa and Janhi 
Bewa. On 4th of Februarv. 1969 the ad- 
vocate for the petitioners filed a memo 
endorsing no instructions. Accordingly 
the application for substitution was dis- 
missed on 7-8-1969. On 22-8-1969 Pahali 
Khuntia, a son of Madhu Khuntia who was 
not a party to the substitution application 
filed on 28-3-1968. made an application 
for recalling the order dated 7-8-1969 
dismissing the substitution application. On 
17-9-1969 this application was dismissed 
as a copy of the same was not served on 
opposite parties’ advocate. On 22-7-1970 
the appellants filed an application to re- 
call the orders dated 7-8-1969 and 17-9- 
1969. This application was rejected on 
28-10-1970. Against this order the civil 
revision has been filed. 


2. Law is now well settled that 
an application for restitution under Sec- 
tion 144 of the Civil Procedure Code is 
an application for execution (See AIR, 
1965 SC 1477. Mahijibhai v Manibhai and 
AIR 1966 SC 1194. Macbool Alam Khan 
v. Mst. KWodaija). 


By virtue of Order 22. Rule 12, Civil 
P. C. the doctrine of abatement has no 
application to execution proceedings. That 
rule says that nothing in Rules 3. 4 and 8 
shall apply to proceedings in execution of 
a decree or order. The abatement in this 
ease did not occur during the pendency 
of the execution proceeding. It was dur- 
ing the pendency of the appeal 


It has now been authoritatively pro- 
nounced that the prohibition in Order 22, 
Rule 12. Civil P. C. has no application to 
appeals against orders passed in execu- 
tion proceedings {See AIR 1960 Orissa 14. 


Surendranath Patnaik v. Dassarathi 
Dutta). 
3. As has 


already been a 
Madhu Khuntia died on 30th of October, 
1967. The first application for substitu-| 
tion was filed on 28-3-1968, after 90 days. 
Whatever it mav be, this application w 
dismissed. on 7-8-1969. The second ap 
plication for substitution was filed on 
22-8-1969 by one of the sons. Again thaf 
application was dismissed on 17-9-1969. 
This shows that the appellants were v 
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megligent jn the matter of substitution, 
No. sufficient cause has been shown as to 
why the delay will be condoned and abate- 
ment set aside. The learned Additional 
{District Judge was. therefore. right in 
rejecting the application for substitution. 
4. I do not find anv merit in this 
revision which is accordingly dismissed; 

but in the circumstances, without costs. 
Revision dismissed, 





AIR 1974 ORISSA 106 (V 61 C 33) 
G. K. MISRA, C. J. 
Baina Naik and another, Petitioners 
Y. Dhruba Charan Naik and another. Op- 
posite Parties. 
Civil Revn. No. 346 of 1972, D/- 30-7- 


1973, from order of N. Sengupta, Sub. Jes, 


Keonjhar, D/- 31-3-1969. 

Civil P. C. (1908). Order 41. Rule 25 
— Remand of case te give opportunity to 
party to establish custom — Remand is 
illegal, 

The reason is that custom must be 
pleaded and proved. When that was not 
done in the trial Court. the remand might 
encourage ‘perjury to be introduced to 
establish custom. (Paras 4,5) 


B. Harichandan and D. S. Nanda, for- 


Petitioners: K. M. Swain. for Opposite 
Parties. 


ORDER :— Plaintiff No. T is the hus» 
band of plaintiff No. 2. Plaintiff No. 2 
died during the pendency of this Revi- 
sion. Their case was that defendant No. T 
Was not their adopted son and they had 
adopted one Budha, som of Banchha. The 
registered deed of adoption (Exhibit CY 
purported to be executed by them was 
genuine. The case of the first defendant 
was that he had been adopted by the 
plaintiffs. The trial Court decreed the 
suit holding that Budha had been adopted 
by the plaintiffs. and that the first defen- 
dant was not adopted by them. The 
lower appellate Court reversed those find- 
ings and came to the conclusion thaf 
Budha was not the adopted son of the 
plaintiffs and that they had adopted the 
the first defendant. He however recorded 
a finding that the first defendant was 
more than fifteen vears old at the time 
of adoption. As such an adoption was 
contrarv to law he remanded the case to 
give an. opportunity to the first defendant 
to establish that there was a custom pre- 
valent in his society to adopt boys who 
are more than fifteen vears old. Jt Is 
against this order remanding. the case 
the Ciyi] Revision has been filed. 


2. Section T0 of the Hindu Adop- 
lions and Maintenancé Act, 1956 lays 
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down that no person shall be capable oJ 


being taken in adoption unless the fols 
lowing conditions are fulfilled. namely, 


"(iv). he or she has noft completed~ 
the age of fifteen years. unless there is & 
custom or usage applicable to the parties 
which permits persons who have com-« 
pleted the age of fifteen years being 
taken in adoption.” | 


3. The Jearned Subordinate Judge 
was therefore right in his analysis of law 
that the adoption of the first defendant 
Was contrary to law and was invalid. 


_4 The only question for considers 
ation is whether he was justified in Te=« 
manding the case to give an opportunity. 
to the first defendant to establish thal 
there was a cuStom in his society that 
boys can be adopted even though they 
are more than fifteen years old. He eger- - 
cised his jurisdiction illegally in passing 
such a remand order. Law is settled that 
custom must be pleaded and proved. There 
was no such plea in the written state- 
ment. much less there was proof Ne 
affidavit was filed before the Subordinate 
Judge showing that there aré authentic 
documents in possession of the first de- 
fendant to establish custom. If the case 
fs remanded it would be encouraging, per- 
fury to be introduced to establish custom. 


__5. _ The remand order was passed 
în Wlegal exercise of jurisdiction and 


accordingly quashed, 


6. The next point for considera 
tion is whether this case could be finally 
disposed of by me on the acceptance of 
the finding that though adoption was true 
in fact it is invalid in law. The lower 
appellate Court did not pass a decree , 
against which appeal lies. The Civil Rex 
vision is accordingly against the remand 
order. After the remand order is quashed 
the Subordinate Judge is to pass a dex 
eree. Accordingly this Court cannot pass 
any final order at this stage exceptins re- 
cording the clear finding that the adop= 
pon of the first defendant is invalid in 

Wa 


6-A. In the result, fhe order of 
fhe learned Subordinate Judge is set 
aside. ‘The case is remanded to him for 
fina] disposal, The Civil Revision is al- 
hc but in the circumstances without 
cos 


Revision allowed. 


1974 


AIR 1974 ORISSA 107 (V 61 C 34 
B. K. PATRA, J. 
Linga Mallik, Appellant y. Aiodhya 
Malikani and another, Respondents. 

' Second Appeal No. 432 of 1969. Dj- 
10-5-1973, from order of K..S. Misra, 
‘Addl. Sub. J., Bolangir. Dy- 9-8-1969. 

(A) Evidence Act (1872), Section 35 
s Public document — Entry in electoral 
roll — Admissibility in evidence. 

In a suit by the plaintiff for parition 
and for allotment to her of the share of 
her deceased husband “S” in the joint 


family property, an entrv in the electoral. 


roll] showing the plaintiff to he the wife 
of “S” is a relevant fact admissible in 
evidence. The electoral roll is a public 
document, It is preparei bv a publie 
servant in discharge of his official duties 
and hence admissible under Section 35 of 
the Evidence Act, ATR 1972 Orissa 158, 
~ Followed. (Para 3) 


(B) Hindu Law — Marriage — Proof 
«+ Proof of marriage and ceremonies ob- 
served at the time of marriage — Pre- 
sumption that all legal formalities are 
complied with can be raised — (X-Ref :-— 
Evidence Act (1872), Sections 114 and 101) 
-— Burden to prove contrary is on one 
challenging validity of marriage. 
(Paras 5, 6) 


(C) Civil P. €. (1908), Section 66 (1) 
oo Bar of suit under — Benami Court 
auction purchase by Coparcener with 


family funds — Suit by other Coparce- 


ners for share in such property is not 
barred. (Paras 8, 9) 


B. K. Behura, for Appellang B. K. ` 


Pal and B. Pal, for Respondents, 


JUDGMENT :— This is an appeal by 
the defendant against a confirming judg- 
“ment of the Additional Subordinate 
Judge, Bolangir. One Ganda Mallik since 
deceased was the admitted owner of the 
suit land and he died leaving behind him 
his wife Badanj (defendant No. 2) and 
two sons Satya and Linga. The plaintiff 
Ajodhva Mallikani claims to be the mar- 
ried second wife of Satva. Her case Is 
that after the death of Ganda. his widow 
and his two sons continued to remain in 
joint mess and in such state of jointness 
Satya died. She. therefore, filed a suit 
for partition of the disputed lands mea- 
suring 7.999 acres into three equal shares 
and for allotment of one such share to 
her. The defendants pleaded inter alia 
that the plaintiff is not the wife of Satva; 
that Ganda Mallik and his sons had parti- 
tioned the joint family properties and 
were in possession of their respective 
shares therein; that Tilottama the first 
wife of late Satya Mallik instituted Title 
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Suit No. 18 of 1954 claiming maintenancs 
against them and obtained a decree in 
execution of which the entire share of 
Satya in the disputed properties was sold 
In public auction: that in the said auc- 
tion one Parama Barik purchased Satya’s 
Share and remained in possession thereof 
til] 1960 and that he sold the sdme in 
favour of defendant Na. f for a consider- 
ation of Rs. 300/- and that after the 
Said purchase defendant No. 1 became 
the absolute owner of the share which 
Satya had in the disputed properties. In 
the circumstances, the plaintiff is no 
entitled to any relief . 

2. The trial Court held that the 
plaintiff is the legally married second wife 
of late Satva, that there was no previous 
Partition either between Ganda and his 
sons or between Satya and his brother . 
defendant No. 1, that the purchase by 
Parama of Satya’s share in the disputed 
property in Court auction was Benami 
for the joint family and that consequently 
Satya’s share in the ioint family was inə- 
tact by the time of his death and the 
plaintiff would therefore be entitled to 
a one-third share. On these findings he 
passed a decree far partition as prayed 
for by the plaintiff. All these findings 
were upheld in appeal by the learned 
Additional Subordinate Judge. Henca 
tne appeal by defendant No, L Linga Mal- 


3. The concurrent finding of the 
Courts below that the plaintiff is the 
married wife of Satva is assailed on two 
grounds, namely, that in arriving at the’ 
finding that a marriage between . the 
plaintiff and Satya did take place, the 
Courts below were considerably influenced 
by Ext. 1 which is an entry in the Voter's 
list describing the plaintiff as Satva’s wife 
and secondly even if a ceremony of mar- 
riage had taken place as found by the 
Courts below. it cannot be valid unless it 
is proved that the necessary ceremonies 
to constitute a valid marriage had been 
gone through and in the absence of anv 
such evidence, the Courts below were not 
justified in holding that the plaintiff 1s 
the married wife of Satya- The elec- 
toral rol] is a public document and has 
been prepared bv a public servant in dis- 
charge of his official duty. The entry 
therein showing that the plaintiff is the 


wife of Satya is a relevant fact in this 


suit. A Full Bench of this Court in Kir- 
tan Sahu v. Thakur Sahu, {1972) 38 Cut 
LT 82 = (AIR 1972 Orissa 158) {FB) has 
held that an electoral roll being a public 
document is admissible in evidence and 
it is not necessary to prove the source of 
information on the basis whereof the facts 
stated in the roll were recorded, nor is if 
necessary that the person who prepared 
the electoral roll has to be examined in 
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Court to prove the electoral roll As a 
public document it is admissible under 
the provisions of Section 35 of the Evi- 
dence Act. No. exception can. therefcre, 
be taken to the admission of Exhibit 1 in 
evidence, That apart. there is sufficient 
evidence On record which had been ac- 
cepted by the Courts below to arrive at 
the conclusion that the plaintiff was 
Married to Satya. 


4. It is next contended bv Mr. 
Behura ‘appearing for the appellant that 
even if it is held that a marriage in fact 
had taken place. no evidence has been 
let in on the plaintiff's side to show that 
the various ceremonies to constitute a 
valid marriage had been gone through 
and. that consequently the plaintiff kas 
failed to establish that she was valid:y. 
married to Satva. Doubtless the two es- 
sential elements to constitute a valid mer- 
riage under the Hindu Law according to 
the Shastras are the Panigrahana and 
Saptapadi. The form of marriage pres- 
cribed by the Shastras can be modified 

custom or long established usage. 
Three witnesses. viz. P. W. 3 the plain- 
_ tiff and two other witnesses P. Ws.. 1 and 
2 had deposed about the marriage. Out 
of them it is onlv P. W. 1 who has spoken 
about the ceremonies observed at that 
time. He said that no Brahmin: or bar- 
ber had officiated in the marriage. Ac- 
cording to him. Satya and the plaintiff 
were made to sit on the altar some rize 
were sprinkled on their heads by a per- 
son known as Gani, some mango leaves 
and turmeric were tied to their hands and 
legs and then they were made to move 
around the altar seven times. With this 
the marriage ceremony was over. 


5. Tt is well established that wheze 
a marriage in fact has been performed, it 
be presumed that necessary cere 
monies have also been duly performed 
and it js incumbent on him who chal- 
lenges the legality of the marriage to re- 
but the presumption and to establish by 
evidence that the form of marriage 1s 
invalid in some respect or the other, It 
is not necessarv that the witmesses to the 
marriage should prove all the details 
which taken together constitute a valid 
marriage under the Hindu Law. This posi- 
tion of law has been established since a 
very long time and the Privy Council în 
Mouii Lal v. Chandrabati Kumari. {1911} 
ILR 38 Cal 700 (PC) has held that where 
a ceremony of marriage undoubtedly 
took place, the strong presumption jin 
favour of the marriage applies to the 
forms and the ceremonies necessary $o 
constitute it a valid marriage. 


6. There Is the concurrent finding 
jor the Court below that the marriage had 
actually taken place end P. W. 1 has given 
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evidence about the ceremonies that were 
observed at the time of marriage. It can, 
therefore, be presumed that all the legal 


ried wife of Satya cannot therefore 
disturbed. 


$, The finding of the Courts bee= 
low that there was no previous partition 
as alleged by the defendants is not ase 
sailed before me. It is also not disputed 
that Satya’s first wife Tilottama obtained 
a decree for maintenance against Satva 
In execution of the decree, 1.82 acres out 
of the familv properties were attached 
and brought to sale and that one Parama 
Barik was the nurchaser at the Courf 
auction. ee E is the warrant of ate 
tachment and Exhibit H is the sale certi= 
ficate granted to Parama Barik. Ext B 
is the warrant of delivery of possession 
of the lands to Parama. In respect of 
these yery lands purchased by Parama 
in Court auction on 17-1-1959. he execute. 
ed a sale deed Exhibit G in favour of de= 
fendant No. 1 on 12-5-1960. The plaintiffs 
case js that these 1.82 acres of land 
brought to sale in execution of the main= 
tenance decree were actually purchased 
with joint familv funds Benami in the 
mame of Parama and that thereafter with 
a view to defeat the right of plaintiff in 
these properties defendant No. 1 obtained 
asale deed in respect thereof from 
Parama and that no consideration had 
been paid thereon and that in the cireum= 
stances the 1.82 acres of land in respect of 
which defendant no. T obtained the sale 
deed Ext. G from Parama must be deeme 
ed to be a part of the joint familv proper= 
ties. Two objections are raised in respec? 
of this claim made by the plaintiff. First- 
fy it is argued that Sec. 66 of the Civil 
Procedure Code is a bar to the maintain= 
ability of the claim made by the plaintiff 
and secondly even if such claim is no 
dismissed on the ground of maiptain- 
ability, there:is no evidence to show thal 
It is the joint family which had pure- 
chased the 1.82 acres of land benami in 
the name of Parama. Section 66 of the 
Civil Procedure Code reads— 


"66. (1) No suit shall be maintained 
against any person cl ne title under 
a purchase certified by the Court in such 
Manner aS mav be prescribed on the 
ground -that the purchase was made on 


behalf of the plaintiff or on behalf of — 


some one through whom the plaintiff 
claims. 

(2) Nothing in thfs section shal? bar a 
suit to obtain a declaration that the nama 





a” 


‘wn 
of anv purchaser certified as aforesaid was 
Mserted in the certificate fraudulently 
or without the consent of the real pur- 

_@haser. or interfere with the right of a 

“third person to proceed against that pro- 
perty. though ostensibly sold to the certi- 
fied purchaser, on the ground that it is 
liable to satisfy a claim of such third per- 
Son against the real owner.” 


- This section enacts an exception to the 
general rule applicable to benami transac- 
tions. A benami transaction is not per 
se illegal and unless brought about for 
fraudulent . purpose and the fraud is 
carried out the Courts as a general rule 
give effect to real title as avainst the be- 
nami title. The Legislature by enacting 
Section 66 of the Civil Procedure Code 
has declared that this general rule shall 
a aoni to execution sales held by the 


< 8. The enactment of Section 66, 
Civil P. C is based on public policy. the 
Primarv obfect being that the certificate 
of purchase would be conclusive and to 
prevent it from being challenged. The 
purpose of that section is obviously to 
check the practice of judgment-debtors 
making secret purchases in the names of 
relations and friends at Court auction. It 
is with this aim that the embargo was 
laid on a suit founded on the plea of 
benami. It places a proeedural bar to 
the enforcement of a claim that the 
Plaintiff is the real owner and the auc- 
tion purchaser was only a benamidar. 
But the position js different where such 
a purchase in Court auction is made by 
a Hindu coparcener with joint family 
funds. Under the Hindu Law every ac« 
quisition made by a Hindu coparcener 
With joint family funds becomes the 
common property of the familv. in which 
a\the other members are entitled to share, 
Such acquisitions are not benami trans- 
actions which are the result of private 
agreements. The rights of covarceners 
to treat such acquisitions as the common 
property of the family arise from the 
operation of law. A suis, therefore, by 
one coparcener to a share in the pro- 
perty purchased by another at a Court 
sale with joint family funds fs not barred 
under Section 66. Civil P. C. as it is based 
on a ground other than the ane mention 
ed in Section 66. namely. that the pur- 
chase was made on behalf of the plain- 
tif, But where a joint Hindu family 
makes a Court auction purchase with 
joint family funds but takes the sale in 
the name of third person the question 
arises whether anv member of the family 
can sue the third person on the ground 
that the purchase was benami for the oin® 
family and so enures for the benefit of the 
family. On this auestion there is a cons 
flict of decisions, A Bench of the Madras 
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High Court had taken the view in P. Krs . 
shna Bhatta v. Mundila Ganapati Bhatta, 
AIR ee ae that such a suit is 
maintainable and Section 66 is no bar, 
The Allahabad High Court had held to 
the contrary in Baiinath Das v. Bishen 
Devi, AIR 1921 All 185 on the ground 
that the purchase by a managing mems 
ber is made on behalf of all the mem- 
bers of the family and so îs made on bes 
half of the plaintiff. This conflict is now 
set at rest bv the decision of the Supreme 
Court in Girijananandini Devi v- Bijen= 
dra Narain Choudhury, AIR 1967 SC 
1124 which favours the view expressed 
by the Madras High Court. This is what 
their Lordships stated in para. 13 of the 
eg Which is summarised in placie 


“Where a person alleges that a pro- 
Perfy purchased at a Court auction was 
purchased on his behalf or on behalf of 
some one through whom he claims. the 
Suit Is clearly barred. But where the 
claim is that the properties belonged to 
the joint family, because they were pur- 
chased with the aid of joint family funds 
the name i Aa benamidar such a 

alm does no within the terms of 
Section 66 (1).” 


9. Turning to the facts of the pre- 
sent case, the concurrent finding of the 
Courts below ig that the purchase by 
Parama of Satva’s share in the disputed 
property at the Court auction was bes 
nami for the joint family. That is a find- 
ing which is binding on me in second ap» 
peal, In view of this finding, Section 66 
{1), Civil P, C. is no bar to the maintaina~ 
bility of the present suit. The lower ap- 
pellate Court has further found that after 
such Court auction purchase Parama 







rts below were, therefore, right in 
passing a decree for partition in favour 
of the plaintiff and directing that sh 
should get a one-third share in the suif 
properties, 


10. Im the result, the appeal fails 
and is dismissed, but, In the circums 
stances, without costa of this Court, 


- Appeal dismissed, 


r Se 
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__ Madan Panda, Appellant v. Hadibane 
dhu Panda and another, Respondents. 
Dj- 


Mise. Appeal No. 125 of 1971. 
80-4-1973, from order of J. Tyadi. Sub. J., 
Cuttack., Dİ- 17-7-1971. 

Civil P. C,, Order 6, Rule 4 — Plead- 
ings — Plea of fraud and undue influence 
—- Particulars necessary. 

The rule of pleading is clear ~ that 
where fraud is alleged as having been 
perpetrated on pardanashin ladv in gett:ng 
a document from her. the party alleg_ng 
fraud must set out clearly the particulars 
of fraud. The law also requires that -he 
party who raises a plea of undue infiu- 
ence shall also set out full particulars 
thereof. The plea pf undue influence 
must be precise and all necessary parti- 
culars in support of the plea must be 
embodied in the pleading. {Para 8) 

The Court trying a case of uncue 
influence must consider two -things , to 
start with, namely. (1) are the relations 
between the donor and the donee such 
that the donee is in a position to domi- 
nate the will of the donor. and (2) has 
the donee used that position to obtain an 
unfair advantage over the donor? Uron 
the determination of these issues a th_rd. 
point emerges. which is that of the onus 
probandi. If the transaction appears to 
be unconscionable, then the burden of 
proving that the contract was not induced 
by undue jnfluence is to lie upon the per- 
son who was in a position to dominate 
the will of the other. 

Merely because the parties were 
nearly related. to each other or merely 
because the donor was old or of weak 
character, no _presumption of undue n= 
fluence can arise. AIR 1967 SC 878, Fol- 
Towed. (Para 8) 


Held on facts tha? the deed of siff 
was the mental act of the donor. She ex- 
ecuted that deed after it was read over 
and explained to her and she understcod 
its eontents. At the time of execution of 
the deed of gift independent advice from 
_a relation of hers, was available. The 
donee was not in a position to dominate 
the will of the donor nor did he utilise 
that position to obtain an unfair adven- 
tage from her in the shape of the impugn- 
ed deed of gift. ` (Para _0) 

S. Mohanty and S. C. Sahu. for Am- 
pellant: B. Patnaik and P. Mohanty. for 
Respondents. 

JUDGMENT :— This appeal fs by 
defendant No. 2 from the’ order dated 
7-7-1971 passed by the Subordinate 
Judge in the final decree proceedirgs 
whereby the application of one Hadi- 
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bandhu Panda under Order 22, Rule 10, 
Civil P. C. to be impleaded as a party In 
that proceeding as the legal representa- 
tive of the deceased plaintiff. Surivamon!, 
Dibya. has been allowed on the basis of 
a deed of gift executed by the said 
Surjyamoni Dibya in his favour, after 
holding the said deed of gift to be valid 
and genuine. 


Ze The facts leading upto the pre= 
sent proceeding may now be briefiv 
stated. Suriyamonj Dibya filed a parti= 
tion suit (T. S. No. 84 of 1950) on 23-11~ 
1950 against respondent No. 2 as defen= 
dant No. 1 and appellant as defendan 
No. 2. A preliminary decree was passed 
on 22-9-1951. An appeal from this de= 
cree was carried to this Court by Res- 
pondent No. 1 in F. A. No. 6 of 1952 
Which was ultimately dismissed. There- 
after, Suriyamonj started final decree 
proceeding. During its pendency. a ioinf 
petition was filed by the parties to drop ` 
that proceeding on the ground of amicable 
Settlement of disputes between them, 
This joint petition was dismissed on 28-7- 
1966. and M. A. 164 of 1966 was filed in 
this Court against that order of dismissal. 
One day prior to the dismissal of this 
joint petition, that is on 27-7-1966. 
Surjyamoni Dibya executed a deed of siff 
in favour of Hadibandhu Panda in res« 
pect of. her properties including what she 
got in the partition suit. Thereafter, 
Hadibandhu filed his petittion under 
Order 22, Rule 10, Civil P. C. on 5-9- 
1966 in the Court of the Subordinate 
Judge for being substituted in place of 
Surjyamoni, and to carry on the final 
decree proceeding. Suriyamoni died on 
11-10-1967. Subsequently on 5-1-1970 
M. A. No. 164/66 was disposed of con= 
taining the following direction:— . 


“The status of Hadibandhu Panda}: 
who had applied in the- Court below to be’ 
substituted under Order 22. Rule 10, Civil 
P. C. in place of the plaintiff has to be 
first determined. In case it is found thaf 
the plaintiffs interest devolved on Hadi- 
bandhu. Hadibandhu would be competent 
to support the objection which had been 
filed earlier to the dropping of the final 
decree proceeding. In case Hadibandhu 
loses his stand, there would be no occa- 
sion to make any further enquiry into 
the proceeding as the legal representa=< 
nee of the plaintiff would be the defen« 

ants.’ 


Thereupon, an enquiry was made info the 
allegations contained in the petition of 
Hadibandhu under Order 22, Rule 10, 
Civil P. C. and the counter allegations of 
the appellant and respondent No. 2 which 
they had separately made jn their coun= 
ters. All the contending parties to this 
proceeding adduced their respective evi- 
dence < on the question of validity of tha 
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deed of gifft „executed by Surivamoni 
Dibya in favour of Hadibandhu. Ulti- 
mately, the. Subordinate Judge bv his 
order dated 17-7-1971 held that the deed 
of gift was a valid and genuine one an 
the interest of Suriyvamoni Dibva de- 
veloved on Handibandhu bv virtue of that 
gift deed and directed that he should be 
frmpleaded as a party to the final decree 
proceeding. It is from this order that this 
appeal has been preferred. 

3. The obiections of the appellant 
and of respondent No. 2 were, in Su 
Stance, (a) that the deed of gift was a 
fraudulent, inoperative and invalid deed, 
and (b) the Hadibandhu hed obtained this 
deed from Surivamoni an illiterate 
paradanasin lady. bv exercising undue in- 
fluence on her. They raised a third ob- 
4ection, which is.no longer pressed here, 
that the claim of Hadibandhu to be the 
legal representative of Suriavamoni must 


; be held to be barred by constructive res 


eo 


judicata because he was allowed in C. R. 
No. 209 of 1968 by this Court to be im- 
pleaded as a necessary party on the 
strength of the deed of vift in the adop- 
tion suit No. 16 of 1965 filed bv the pre- 
sent appellant on condition that he paid 
Rs. 100/- as costs to the opposite party 
in C. R. No. 209/68 but failed to get him- 
self impleaded on account of his default 
in paying the costs. 


mM 

4. The Subordinate Judge held 
that the impugned deed of gift was 4 
genuine document validly executed by 
Suriyamoni Dibya after due compliance of 
all legal requirements in that regard and 
that the interest of Surivamoni devolved 
on Hadibandhu in pursuance of that deed 
of gift and directed that he be added as 
a party to the final decree proceeding. 


5. ° The main contentions here are 
that the impugned deed of gift was ob- 
tained from Surivamoni by exercise of 
undue influence and that «he said deed of 
gift has not been proved to be the pro- 
duct of Surivamoni’s mental act she be- 
ing admittedly an illiterate paradanasin 
ady. 


The ground of challenge of the vali- 
dity of the deed of gift has been set out 
fn vara. 7 of the petition of objection of 
defendant No. 2. the appellant’ The 
oe of that paragraph are as fol- 

ows: 


"7 That the real factis are that the 
deceased Survamoni Dibva was a pretty 
old lady aged about 80 years and the said 
Hadibandhu Panda who is a most mis- 
chievous litigant in order to have illegal 
pain won over her and created confidence 
on her and the said Survamoni Dibva 
having been cheated by one Sanatan 
Khadanga who created false documents to 
grab the properties of her became a vices 
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tim to the mischievous design of the said 
Hadibandhu Panda who in her anxiety te 
look after the litigation in different Courts 
then pending executed and registered a 
power of attorney in his favour and as 
Such was completely under the clutches 
of the said Hadibandhu Panda who domis» 
nated her will” 


To the same effect Ig the objection of 
defendant No. 1. His case is that one 
Sanatan Khadanga was acting as*the au- 
thorised agent and Power of Attorney 
Holder of Survamani in her partition suit, 
After passing of the preliminary decree, 
the said Sanatan Khadanga and his sons 
managed to obtain a deed of gift pur- 
ported to have been executed by Surva- 
moni in favour of said Sanatan Kha- 
danga and his sons though in fact  thaf 
deed of gift was executed by another lady 
Chandramani Dibva falsely impersonating 
Suryvamoni Dibya. This led to institu- 
tion of a criminal case against Sanatan 
Khadangg and some others. During the 
pendency of that criminal case, respon» 
dent No. 1 extended his help to Surya- 
Moni and acted for her under a power of 
attorney obtained in the year 1965. Since 
then Survamoni was completely under 
the clutches of the said Hadibandhu. who 
wag in a position to dominate her wilL 
Taking advantage of her weak phvsicaf 
condition he brought her to Cuttack and 
fraudulently got a deed of gift executed 
in his favour. That deed of gift is forged, 
fabricated and never saw the light of the 
dav till 5-9-1966. when the petitioner filed 
the present application for substitution 
under Order 22. Rule 10. Civil P. C. After 
reciting these facts this defendant No. $ 
proceeded to say that— 


“That the defendant believes that the 
petitioner has thus obtained a gift deed 
by exercising undue influence, fraud and 
coercion upon an illiterate old lady of 
80 years. who was not in a sound state 
of mind for about three years before her 
death due to her prolonged sufferings 
from asthma. Such a deed of vift as 
alleged by the petitioner was never acted 
upon at all nor has been accepted nor poss 
session delivered thereunder,” 


6. The first question fto be consi= 
dered is whether the deed of gift was 
the mental act of Survamoni, The evl- 
dence in this regard is to be scanned In 
the context of the law which has thrown 
a special cloak of protection on the 
paradanashin ladies as regards documents 
taken from them. This scope of such 
Protection has been elaborated in the 
case of Mst Kharbuja Kuer wv. Jangs 
bahadur Rai, AIR 1963 SC 1202 thein 
Lordships said that— 


“As regards documents faken from 
in women the Court has to asm 


i 
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. vertain that the party executing them has 


# 


been a frée agent and dulv informed of 
what she was about. The Treason for the 
rule fs that the ordinary presumption that 
a person understands the document to 


which he has affixed his name does not 


apply in the case of pardanashin women. 
The burden of proof shall always rest 
upon the person who seeks to sustain a 
transaction entered intao with a pardana= 
shin lady to establish that the said docu- 
ment was entered inte by her after clear- 
ly understanding the nature of the trans- 
action. It should be established that it 
Was not her phvsical act but also” her 
mental act. The burden can be discharg= 
€d not only by proving that the docu- 
ment was explained to her and that: she 


. understood it but also bv other evidence, 


direct and circumstantial.” 


The burden of proof is obviously on 
Hadibandhu. That onus can be dis- 
charged by proving that the document 
Was explained to her and that she ex- 
ecuted the document after understanding 
the contents thereof. This burden has 
sought to be discharged by examining 3 
witnesses, P. Ws. 1, 2 and 3. P. W. 1 is 
the attestine witness and is also the cou- 
sin of Suryamoni. He deposed that he 
read over the contents of the document 
and explained the same to her and she 
put her thumb mark after understanding 
the contents thereof. Of course P. W. ¢ 

oes not expressly sav that Survamoni 
understood the contents of the document, 
but the statement that he read and €x- 
plained the contents to her and thereafter 
Suryamoni gave her thumb mark is clear 
evidence that she executed -the docu- 
ment after understanding its contents. 
That also proves that independent -advice 
was available to her from P. W. L 
P. W. 3 affords adequate corroboration to 
the testimony of P. W. 1 and the Court 
below has rightly relied upon his evi- 
dence (P. W. 3’s) as he has not been shown 
either to be interested in Hadibandhu or 
fnimical towards the appellant and res- 


pondent No. 2. Thus the burden laid by’ 


law upon Hadibandhu to prove that this 
deed of gift was a mental act of Surya- 
moni has been sufficiently discharged. 


S 


7. There are some circumstances 
fn the case indicated hereinbelow which 
greatly probabilise the fact that Surya- 
moni executed the deed of gift volun= 
farily and with full knowledge of the im= 
plication of the said transaction. There 
was long standing enmity between Surya- 


/ Moni on the one hand and, defendants 


L and 2 on the other since 1950. The 


' partition suit was instituted in the year 


1950 and the order sheet of that suit will 
Show that they were contesting every in- 
Werlocutory proceedings in the suit and 
fhe losing party used to go up in appeal, 
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The inimical complex of defendants 
1 and 2 towards Survamoni which had 
originated in 1950 did not cease even 
after passing of the preliminary decree in. 
the partition suit or after dismissal of 
F. A. No. 6/52 from that preliminary de- 
cree. After being defeated in that parti- 
tion suit, the defendant No. 2 filed an ad- 
option suit (T. S. No. 16/65). It was well 
known to Suryamoni thåt upon her death, 
her property would go to the defendants 
1 and 2 and it would be natural for her 
to see that her enemies did not profit 
from her. Hadibandhu had married 
Kamala, who is the sister's daughter of 
Suryvamoni and whom Suryamonj had 
fostered. Normally Survamoni will be 
attached to Kamala and Hadibandhu. her 
husband. It’ will, therefore. be very 
natural for her to think of giving awav all 
her properties to Hadibandhu, her fostered 
daughter’s husband since she had no other 
natural heir, so that her deadly enemies, | 
defendants 1 and 2, would not have the 
chance to get the properties by in- 
heritance from her. There jis another 
circumstance which goes to show the 
bona fide character of the: transaction 
evidenced by deed of sift which is that 
the deed of gift was registered on 27-7- 
1966 and was taken return from the Sub- 
Registrar’s office on 26-8-1966 and there- 
after Hadibandhu filed this application 
under Order 22. Rule 10. Civil P. C. on 
5-9-1966. Suryamoni- died on 11-10-1967 
about one year. thereafter. This defen- 
dant never filed any objection ‘to that. 
application under Order 22. Rule 10, Civil 
P. C. until Suryamoni. died. These 
chronological dates show that Hadibandhu 
acted bona fide in filing his application 
under Order 22. Rule 10, Civil P. C. which 
he would not have dared to do during the 
lifetime of Suryamoni, if that transaction | 
Was a fraudulent one or had been. 
effected by exercise of undue influ- 
ence upon Survamoni. The defendants 
also did not like to join the issue with 
Hadibandhu on the validity of the deed 
of gift during the lifetime of Survamoni, 
presumably because they had no clear 
evidence in support of fraud or undue 
influence and that they thought it in= 
advisable to concoct any false evidence 
during her lifetime because if that issue 
came to trial during Survamoni’s lifetime 
the manufactured evidence would be 
short lived. Further. it will be seen tha® 
the question of fraud and plea of adop- 
tion raised by-defendant No. 2 is an after- 
thought. In C. R. No. 209/69 which was 
directed against an order passed in the 
adoption suit (T. S. No. 16/65) rejecting 
the application of Hadibandhu under 
Order 1, Rule 10, Civil P. C. to be im- 
pleaded in that suit on the footing of the 


deed of gift. the appellant and respondent 
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No. 2 who were also parties in that Civil 
Revision did not attack it as having been 
obtained by fraud or undue influence. 
This Civil Revision was disposed of by 
this Court on 5-11-1969. It is onlv when 
they filed their obiections to the peti- 
tion under Order 22. Rule 10, Civil P. C. 
în the month of November or December, 
1970 that the plea of fraud and undue 
influence was raised. Similarly. defen- 
dant No. 2, who contested Suryamoni’s 
partition. suit never raised the plea of 
adoption in that suit. Thus the defen- 
dant No. 2 appellant and the respondent 
No. 2 branded themselves as not very 
straightforward persons and made their 
story of fraud and undue infiuence great- 
Iy suspect. 

«6B. T will now proceed to deal with 
the question af undue influence and 
fraud. The Rule of pleading is clear that 
where fraud is alleged as having been 
«perpetrated on pardanashin ladv in getting 
a document from her. the party alleging 
fraud must set out clearly the particulars 
of fraud. No such particulars of fraud 
have been disclosed in the objection peti- 
tion of the appellant or respondent No. 2 
except a bare assertion of fraud. This 
plea of fraud must be dismissed as not 
entertainable, 


The law also requires that the party 
who raises a plea of undue influence shall 
also set out full particulars thereof The 
plea of undue influence must be precise 
and all necessary particulars in support 
of the plea must be embodied in the 
pleading. Regarding the doctrine of un- 
due influence, the Supreme Court in the 
case of Ladli Parshad Jaiswal v. The Kar- 
nal Distillery Co. Ltd. Karnal, AIR 
1963 SC 1279 has said as follows; 


“A. transaction may be vitiated on ac- 
count of undue influence where the rela- 
tions between the parties are such that 
one of them is in a position to dominate 
the will of the other and he uses his posi- 
fion to obtain an unfair advantage over 
the other. It is manifest that both the 
conditions have ordinarily to be estab- 
lished by the person seeking to avoid the 
transaction: he has to prove that the 
other party to a transaction was in a posi- 
tion to dominate his will and that the 
other party had obtained an unfair ad- 
vantage by using that position. Cl (2) 
fays down a special presumption that a 
person is deemed to be in a position to 
dominate the will of another where he 
holds a real or apparent authority over 
, the other, or where he stands in a fidu- 
ciary relation to the other or where he 
enters into a transaction with a person 
whose mental capacity is temporarily or 
permanently affected by reason of age, 
illness or mental or bodily distress. Where 
. & is proved that a person is in a position 
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to dominate the will of another (such 
proof being furnished either by evidence 
or by the presumption arising under sub- 
section (2)) and he enters into a transac- 
tion with that other person which on the 
face of it or on the evidence adduced. ap- 
pears to be unconscionable the burden of 
proving that the transaction was not in- 
duced by undue influence lies upon the 
person. in a position to dominate the will 
of the other. But the presumption will 
only arise if it is established by evidence 
that the party who had obtained the 
benefit of a transaction was in a position 
to dominate the will of the other and the 
transaction is shown to be umnconscion- 
able. If either of these two conditions is 
not fulfilled the presumption of undue in- 
fluence will not arise and burden will not 


In the case of Subhas Chandra Das 
Mushib v. Ganga Prosad Das Mushib. AIR 
1967 SC 878 it is said :— 


“The Court tryine a case of undue 
influence must consider two things to 
Start with namely, (1) are the relations 
between the donor and the donee such 
that the donee is in a position to domi- 
nate the will of the donor. and (2) 
has the donee used that position to obtain 
an unfair advantage over the donor? 
Upon the determination of these issues a 
third point emerges. which is that of the 
onus probandi. If the transaction appears 
to be unconscionable, then the burden of 
proving that the contract was not induced 
by undue influence is to lie upon the per- 
son who was in a position to dominate 
the will of the other, 


Merely because the parties were 
nearly related to each other or merely 
because the donor was old or of weak 
character, no presumption of undue in- 
fluence can arise. Generally speaking the 
relations of a solicitor and client. trustee 
and cestui que trust, spiritual adviser and 
devotee, medical attendant and patient, 
parent and child are those in which such 
a presumption arises.” 


9. There is no evidence worth the 
name to prove that Hadibandhu was in a 
position to dominate the will of Surya- 
moni and that he used his position to ob- 
tain an unfair advantage over her bv 
getting her to execute the impugned deed 
of gift. The circumstantial evidence. in- 
dicated earlier. clearly shows that the 
transaction appears to be a natural one 
on the part of Survamoni, who has been 
harassed by the defendants in protracted 
series of litigations and it is Hadibandhu, 
who has been helping her in such litiga- 
tions. | Defendant No. 2. who has exa- 
mined himself, has stated that he did not 
know of Suryamani executing any gift 
deed in favour of Hadibandhu. It shows 
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that he was ignorant of the circumstances 
immediately preceding the execution of 
the deed of sift by Survamoni. If so, all 
his objections that the deed of gift was 
obtained by fraud or by undue influence 
stand self-condemned as without any 
factual basis. The other witnesses exa- 
mined on his behalf have not proved any 
circumstance which would ge to show 
that Hadibandhu was in such a position 
or held such a real or apparent autho- 
tity or stood in such a fiduciary rela- 
tionship with Suryamoni that a presump~ 
tion could legitimately arise that he was 
in a position to dominate the will of Surya- 
moni and utilised that position to obtain 
the deed of gift from her. One fact 
stressed upon by the appellant in support 
of his plea of undue influence js that the 
execution and registration of the deed of 
gift took place at Cuttack instead of at 
Baramba, where there is a Sub-Registrar’s 
Office near their house. Satisfactory ex~ 
planation has been given. It is said that 
the reason for coming to Cuttack was that 


the Khatians from which the property 


list was to be prepared were with her 
Advocate at Cuttack, 


10. _ Thus, on the aforesaid analysis 
of the evidence and circumstances in the 
legal perspective stated above my con- 
clusion is that the deed of gift was the 
mental act of Survamoni. She executed 
that deed after it was read over and ex- 
plained to her and she understood its 
contents. At the time of execution of 
the deed of gift independent advice from 
P. W. 1. a relation of hers, was available. 
Hadibandhu was not in a position to 
dominate the will of Suryamoni nor 
did he utilise that position to obtain an 
_junfair advantage from her in the shape 
of the impugned deed of gift. It is more 
likely that having regard tq the long 
standing and protracted litigations Surya- 
moni had with defendants 1 and 2, she 
wanted to gift away her properties to 
Hadibandhu, who happened to be the 
husband of her foster daughter. The 
plea of fraud or undue influence raised 
by defendant No. 2 appellant is a belated 
one and an afterthought, not having 
been raised in the earlier proceeding in 
C. R. 209/68 and not having been raised 
during the lifetime of Survamoni. The 
plea of undue influence raised by defen~ 
dant No. 2 appellant, in view of his own 
testimony that he was ignorant of the 
execution of the deed of gift, and, as such, 
could not obviously be cognizant if the 
transaction was brought about either by 
undue influence or fraud. must be dis- 
carded as not substantiated, I am, there- 
fore, of opinion that the Sub-Judge was 
justified in holding that the deed of gift 
executed bv Suryamoni in favour of Hadi- 
bandhu was a Zenuine and valid docu- 
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ment, that it was the product of Surva~ 
monis mental act and that the said 
transaction was not affected by undue in- 
fluence and fraud. and that. therefore, in 
pursuance of that deed of gift interest of 
Suryamoni devolved on Hadibandhu 
Panda. He has, therefore, been rightly 
impleaded as a party in the final decree 
proceeding, 


. 11. In the result, therefore. there 
IS No merit in this appeal, which is ac~ 
cordingly dismissed with costs. 


Appeal dismissed, 


ae 





AIR 1974 ORISSA 114 (V 61 C 36) 
G. K. MISRA. C. J. 

State of Orissa, Petitioner y. Balaram 
Panda and others, Opposite Parties. 

Civil Revn. No. 308 of 1972. D/- 9-& 
1973, from order of S. K. Panda. Munsif, , 
Bhubaneswar. D/- 17-8-1972. 

Civil P. C. (1908), Section 115 — 
Material irregularity — Court refusing 
cross-examination of a defence witness 
on ground of his coming to Court late —» 
Order deserves to be quashed. 

(Para 2) 


R. C. Patnaik, Addl. Govt, Advocate, 
for Petitioner. 


ORDER :— Shri K. N. Das. under 
Secretary, Industries Department (defen= 
dant No. 3) was cross-examined in parf 
as D. W, 2 on 7-7-1972. The ease had 
been adjourned to 17-8-1972. ‘That day 
he reached Court sometime after 12.30 
p.m. The learned Munsif passed an order 
on that day to the following effects 

“It is 12.30 p.m. The witness K.N. 
Das is also found absent on calis. As the 
witness is not present for cross-examina~ 


tion by the plaintiff, his evidence is ex=-> 


punged from record. There is no hazira 
of any other witness. Evidence closed. To 
22-8-1972 for argument in the suit.” 


Later the Government pleader filed 
an application to give the State an 
opportunity of examining D. W. 2 so that 
he would be cross-examined. This was 
just about 12.30 p.m. after the order of 
the day had already been passed. The 
learned Munsif rejected that application 
saying that it did not disclose sufficient 
ground as to why the witness could not 
appear till 12.30 p.m. 


2. While it fs true that Courts 
should be very strict in seeing that wit- 
nesses attend ‘Courts punctually they 
must be equally careful to further exa- 
mine whether the temporary absence and 
coming late to the Court was based on 
anv justifiable grounds. D. W. 2 stated 
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‘that due to his attending to certain urgent 
-official matters he was somewhat late. 
‘There was no justification for the Court 
ifo be so rigorous as nat to allow further 
.¢eross-examination. In my view the Court 
:exercised his jurisdiction with material 
rregualirity and his order is liable to be 
set aside, 

3. T. accordingly, set aside the im- 
pugned. order so far as it relates to exa- 
mination of D. W. 2. The learned Munsif 
should allow D. W. 2 to be  cross-exa- 
mined by the plaintiff and give an op- 
portunity to the State to examine other 
witnesses, if any. 
$ 4. In the result, the Civil Revision 
fs allowed. but in the circumstances 
without costs. As the case is part-heard 
and has become already old, attempt 
should be made to dispose of the case 
quickly, 
f Revision allowed, 
ag 
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AIR 1974 ORISSA 115 (V 61 C 37) 
S. K. RAY AND B. K. PANDA, JJ. 
Bishnu Charan Swain, Petitioner v. 
Secretary, Works & Transport Depart- 
ment and others. Opposite Parties: Kan= 
bai Mallik and others, Interveners. 
O. J. C. No. 944 of 1970. D/- 27-4 


(A) Constitution of India, Article {14 
«=~ Government Order (Letter No. 17165, 
dated 31-7-197@ issued by Secretary to 
Government of Orissa, Works and Trans- 
port Department) for settlement of lands 
with Harijans js not discriminatory. ` 

There is a reasonable nexus between 
fhe classification (Harijans) and the object 
in view in issuing the order. The order 
is also in consonance with the directive 
principles of the Constitution without 
“offending the fundamental rights and is, 
therefore. valid. (Para 17) 

(B) Constitution of India, ‘Article 15 
{4) — “Any socially and educationally 


backward Classes of »....+... Scheduled 
Tribes" — Harijans come under the ex- 
pression. 


Though Harijans do nof come under 
Scheduled Castes and Scheduled Tribes 
they are socially and educationally back« 
ward class of citizens entitled to the pro= 
tection under Article 15 (4). . 

Harijan is not a caste but a collection 
of people of different castes who were 
taken to be untouchables by Sabarna 
Hindus. The term ‘Harijan’ carries with 
it something more than the concept of a 

‘gaste. So the classification ‘Harijam is 
not.based on caste. AIR 1958 Madh Pra 
352, Rel. on. (Para 12) 

Further, the expression ‘Harijans’ in- 

cludes people who are also not economi« 
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cally well off. AIR 1973 SC 930, Distin=- 
quished. (Para 13) 

(C) Constitution of India, Article 15 
(4) — “Socially and educationally back- 
ward class” — Determination of — Ab- 
sence of evidence — Court ean take tudi- 
cial notice of the fact that Harijans are 
socially, educationally and economically 
backward — (X-Ref:— Evidence Act 
(1872), Section 57). AIR 1970 SC 35 and 
AIR 1953 Orissa 53. Rel. on. (Para 15) 

L. Rath, for Petitioner; Govt. Advo- 
cate, for Opposite Parties: R., C. Ram. 
for Interveners. 

PANDA, J.:— This is a petition 
under Articles 226 and 227 of the Con- 
stitution seeking to quash a proposed 
action conveyed in Letter No. 17165 dated 
31-7-1970 (Annexure 8) issued by the Se- 
cretary to the Government, Works and 
Transport Department, to the Chief Engi- 
neer, Projects (Express Highway) suggest- 
ing Jeasing out of the road-side lands to 
the Express Highway No. 1 for agricul- 
tural and piscicultural purposes tempo- 
Tarily on annual basis to landless Hari- 
jans, preference being viven to the 
Fishery Co-operative Societies of the 
landless Harjians. 

2. Facts leading to the above peti- 
tion are as follows: Fortyfour decimals 
of land lying in village Saintipur belong- 
ing to petitioner Bishnu Charan Swain of 
village Padmalavpur, who is a non-Hari- 
jan, was acquired for the construction of 
the express Highway from Daitari to 
Paradip. Out of this Jand, 32 decimals 
appertain to Khata 12 and the balance 
to Khata 16. There was due notification 
for acquisition and there is no challenge 
that the compensation amount has nof 
been received. The Express Highway 
No. 1 became complete by 1967 (1968 ac- 
cording to the counter) and it is open to 
traffic thereafter. Out of the acquired 
lands, the Highway runs actually over 
almost the middle portions leaving some 
lands on either side for digging earth 
therefrom and spreading the same for the 
construction of the Highway leaving 
certain lands intact for future use jin re- 
pairing the Highway. From the lands 
earth was taken. great pits have formed 
that contain water all the vear round é 
So fit for misciculture. Under the im- 
pugned Annexure 8, the secretary to the 
Government, Works Department. wrote 
to the Chief Engineer. Projects (Express 
Highway), suggesting that the lands on 
either side of the Express Highway may 
be leased out temporarily for agricultural 
and piscicultural purposes to landless 
Harijans subject to the conditions noted 
below : 

Agriculture 3 

TY. Agreement should be executed in 
the form (Enclosed) before the land is 
allotted to lessee, 
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2. The land should be settled with 
fhe landless Harijans on annual basis and 
these Harijans should belong to the neigh- 
bouring villages and if no Harijans of 
other villages would be entertained (sic). 


3. The lands to be settled ‘by this 
process aS indicated at Item No. 2 should 
not exceed 3 acres per individual - lessee, 
This lease is valid for a period of one 
year. After the ist year the temporary 
lessee may be continued after renewal of 
agreement. The temporary lessees, men- 
tioned above will be liable top pay an 
amount of Rs. 25/- (Rupees twentvfive) 
per acre annually. This will be in addi- 
fion to the basic water rate and optional 
water rate where leviable- under the 
Orissa Irrigation Act, 1959. 


4. All the papers relating fo lease 
along with landless certificates will be 
endorsed to Works Department for fina- 
sation and execution of Agreement with 
fhe landless Harijans, 

Pisciculture g 

T. Agreement should be executed in 
fhe form (enclosed) before the borrow pit 
is allotted to lessee, 


2, The borrow pits should be seettled 
with the landless Hariians on annual basis 
for the purpose of pisciculture and these 
Harijans should belong to the neighbour- 
ing villages and if no Harijans of the 
neighbouring villages are available. then 
Harijans of other villages would be 
entertained. Preference should be given 
to the Fisheries Co-operative Societies of 
the landless Harijans, 

3. The lessee will have fo provide 
aecess at every three hundred feet ap~ 
sroximately through the borrow pits for 
baronne earth for road work. 

4, The Jessee should have no obiec~ 
fion în case water from borrow pits 
to be utilised for Express Highway and 
the embankment should not rest beyond 
ground level, 

5. The Tessee will be liable To pay 
R's. 25/- per acre annually. This will be 
in addition to basic water rate and 
optional water rate where leviable under 
the Orissa Irrigation Act, 1959, 

6. This fease is valid for a period of 
one year and it mav continue after rer 
newal of agreement, 

_ 4. All the papers will be endorsed to 

-Works Department for finalisation and 
execution of agreement with the person 
or persons or with Departments or Cor- 
poration.” 

3. I is averred in the writ peti~ 
fion that this letter which has been term- 
ed as ‘order’ is illegal and ultra vires the 
Constitution as it envisages a preferential 
treatment to Hariians to the exclusion of 
ether persons. It is specifically alleged 
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that there is no Scheduled Caste or Sches} 
duled Tribes in Orissa known as Haris 
Jans and. therefore, no special provision! 
can be made for them bv the State. Tha! 
Pith and substance of the attack is thab: 
it is discriminatory and. therefore, hit by; 
Articles 14 and 15 of the Constitution; 
In that context, it Is averred in para. 23: 
that “there are various other backward. 
classes who are economically much less: 
advanced than the Harijans and no such: 
order for settlement of lands with Haris.. 
jans can be upheld since there is no dem 
termination of the fact that the Harijans. 
of the locality are backward class”, 


There are certain other assertions in 
the petition, namely. that the acauisition 
of the lands was a colourable one; tha? 
the lands have not been utilised for the. 
Express Highway: that the petitioner 
still continues to be a tenant in respec 
of these lands even after acauisition andi 
is in possession of the same and “so there 
cannot be further settlement of the lands: 
afresh: that the petitioner fs vitally in= 
terested in the land and so his case is: 
bound to be considered by the State,” or 
else it would be hit by Article 19 of the 
Constitution. These averments, though 
not at all relevant for determination of 
the point at issue, need be mentioned fo 
show the attitude of the petitioner fo- 
wards the impugned proposed action. 


4. In the petition initially there 
are four opposite parties. who are officers 
of the State. Substantially their counter 
is that for the construction of the Express 
Highway, some lands acauired under the- 
Orissa Express Highway Act, 1964, hava 
become deep pits due to utilisation of 
earth from them and also some small 
patches have been left out for borrow= 
ing earth therefrom later for the maina 


tenance of the road Government im» 


Works Department under the impugned! 
Annex, 8 ordered to lease out these lands 
only to landless Hariians with a distinci 
clause that earth can be removed at any 
time even if there may be standing crons 
for the maintenance of the road. It is ade 
mitted that 44 decimals of land from Mouz& 
Saintipur belonging to the petitioner 
have been acquired by the Express High- 
way Organisation for the construction of 
the Express Highwav No. 1, It is assert- 
ed that possession of these lands have 
been duly taken over from the Land Acs 
quisition Officer. Paradip, Cuttack: and 
that due compensation has been paid, to 
fhe petitioner in 1965. The allegation 
that vast areas were unnecessarily ace 
quired under the pretext of construction 
of the express Highwav has been denied, 
So far as the lands of the petitioner are 
concerned. it is said that they have been 
fully utilised and other small patches of 
lands from which earth has not been re= 


y 
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moved will be required for borrowing 
earth for the annual maintenance of the 
Said Highway as every vear huge quantity 
of earth is required for filling up the rain- 
cuts and other depressions. The alleged 
continuance of possession of the petitioner 
is stoutly denied. 


Government issued the impugned 
order to lease out the surplus lands which 
haye not been utilised for the construction 
and maintenance of the Express Highwav 
and also the nits for agricultural and 
piscicultura] purposes respectively on an= 
nual basis to the landless Harijans with a 
distinct clause that earth from these lands 
can be excavated and removed for the 
maintenance of the Express Highway as 
and when required even if there may be 
crops standing over them. Conditions 4 
and 5 of the Jease-deed, according to 
which lands are proposed to be leased out 
clearly make mention of these facts and 
‘a copy of the lease-deed is enclosed as 
Annexure A. As the proposed lease is 
in favour of landless Harijans. it is aver- 
red that it.is not violative of anv funda- 
mental right guaranteed under the Con= 
stitution. 


5. Certain Harijans of the loca~ 
lity have appeared as interveners and 
they are opposite parties 5 to 22. In 
thejr counter, while supporting the con- 
templated action of the State, it is stated 
that they belong to the Scheduled Caste 
popularly called as “Harijans”: that 
they have no lands for cultivation and 
they maintain their livelihood either on 
Jabour or by cultivating the lands of 
others. They also allege to be taking to 
fishing in different fisheries for their 
maintenance, it is further stated that 
they have formed a registered society 
mameg as Anchalikg Harijana Parishad 
sand this Parishad is striving hard to 
find out ways and means for em- 
ployment of Harijans in different ayo- 
cations and no other avenue being 
available either for agriculture or pisci- 
culture, the Government was moved to 
[ease out these lands lying idle on both 
sides of the Express Highway for culti- 
vation and pisciculture on annaul lease 
basis. The concerned. department of the 
Government taking into consideration 
their financial position and being satis- 
fied. has proposed to lease out the same 
Ro different landless Scheduled Caste per- 
sons. In the circumstances, there is no 
discrimination either under Article 14 or 
Article 15, of the Constitution and that 
the propertv being of the Government. if 
fs quite competent to lease it out and the 
petitioner has mothi to be aggrieved 
therefor, 


6. Mr. Rath, the Jearned counsel 
appearing for the petitioner, contended 
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that (i) the proposed action is discrimina- 
tory; (ii) the acquisition was colourable 
and (ili) since the lands have not vet been 
utilised for the purpose for which they 
were acquired, they should be returned 
to the petitioner. But in view of the 
fact that the petitioner has prayed only 
to quash Annexure 8, Mr. Rath had to 
confine himself to the first point only. 


T: The Jearned Government advo- 
cate contended that the petitioner has 
no locus standi to challenge the pro- 
posed action; that the petitioner has 
no right which jis alleged to have 
been invaded; that there is no dis- 
crimination between persons equally 
situated and, therefore, Articles 14 and 
15 of the Constitution have no applica- 
tion: and lastly that the property after 
due acquisition now belongs to the Gov-~ 
ernment and so it is free to deal with its 
property in the manner it likes unless if 
is prohibited under law or mala fide. In 
‘the present case the proposed action be- 
ing “to temporarily lease out the lands to 
landless Harijans”, the action is neither 
discriminatory nor mala fide, 


8. Law is well settled that Arti- 
cle 14 fonbids a class legislation but does 
not forbid reasonable classification for 
the purpose of legislation. Classification, 
however, must not be arbitrary but must 
have a reasonable relation to the object 
or the purpose sought to be achieved by 
the impugned legislation. Classification 
may be founded on different basis, name- 
ly, geographical or according to objects 
or occupations or the like. Legislation en= 
acted for the achievement of a particular 
object or purpose need not be all em- 
bracing. Merely because certain catego- 
ries which stand on the same footing as 
those which are covered by the legisla- 
tion are left out, would not render the 
Legislation discriminatory. What is true 
of legislation is also true of an adminis~ 
trative or executive order, Law is well 
settled that administrative or executive 
orders or actions can come under 
the periphery of judicial scrutiny under 
writ prerogative, In the instant case 
there is no Act or Iaw that is 
being challenged, but the letter (An« 
nexure 8) which is only a contemplated 
action of the executive. For the peti- 
tioner, therefore to succeed he must estab- 
lish that it Is discriminatorv. hit by Arti- 
cle 14 not coming under Article 15 (4) 
which is an exception to both Articles 14 
and 15. Article 15 (4) runs thus: 


“Nothing In the Article or in Cl. (2) 
of Article 29 shall prevent the State from 
making anv special provision for the ad~ 
vancement of any socially and educa- 


tionally backward classes of citizen for 
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Scheduled Castes and the Scheduled 
Tribes,” 

9. Admittedly MHariians do nof 


come under the Scheduled Castes and 
Scheduled Tribes enumerated under the 
Constitution. , Hence the line of reason~ 
ing of Mr. Rath firstly jis that unless 
Harijans come under the category of 
tany socially and educationally back- 
ward classes of citizens’, the impugned 
order would be directly hit by Art. 14 
on the ground of discrimination based 
only on caste as it is. Mr. Rath’s second 
contention in this regard is that there is 
no evidence nor is there any presumption 
that Harijans as a class are socially and 
educationally backward. 


10. It is averred in the petition 
(paras. 22 and 23) that there are many 
landless persons even in other communi-« 
ties who are economically not more de=- 
veloped than the Harijans and as a matter 
of fact such Harijan community in the 
locality is at present much advanced,’ 
more affluent and economically advanced 
than persons belonging to other communi-~ 
ties: that there are various other back- 
ward classes who are economically much 
Jess advanced than the Hariians and so 
no such order for settlement of lands with 
the Hariians can be upheld since there 
fs no determination of the fact that the 


Harijans of the locality are backward- 
class, 
11. Mr. Rath. however, conceded 


that if the impugned order had been only 
confined to landless people he had no 
grievance to make. Also he conceded 
that while Article 14 prohibits discrimi- 
natory legislation directed against onā 
Individual or class of individuals, it does 
not forbid reasonable classification and 
for the purpose even one person or group 
of persons can be a class (see AIR 1963 
SC 222, Lachhman Dass v.. State of 
Punjab). According fo him, since ‘Hari~ 
fans’ have been introduced. the classifi-~ 
cation has centered round caste which 
is prohibited under Article 14. 


In this setting the limited auestion 
for consideration is if the Harijians are 
socially and educationally backward 
classes of citizens to be entitled to the 
protection under Article 15 (4). quoted 
above ? 


12. Admittedly there is no caste 
as ‘Harijans’. There ïs no definition of 
‘Harijan’ at any place. This term is of 
recent origin — towards the middle of 
1920s. the father of which was Mahatma 
Gandhi. According to the Lexicon (Bha-~ 
shakosh) the caste Hindus who looked 
down upon the non-caste Hindus took 
some of the castes as untouchables and 
that comprised this category. So Hari~ 
Jans are people of those castes whom the 
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non~Harijans or the caste-Hindus or 
Sabarna-Hindus viewed as untouch- 
ables. It follows, therefore, that Hari- 
jans is not a caste but a conglomeration 
of people of different castes who were 
taken to be untouchables bv the Sabarna- 
Hindus. The argument, therefore, that a 
classification like Harijan is based on 
caste, is not correct. The term ‘Hariian 
carries with it something more than the 
concept of a caste, 


In a case reported in ATR 1958 Madh 
Pra 352 = (1958 Cri LJ 1398), (State v. 
Purnachand), while interpreting the word 
‘Harijan’ it is said: 

“It is well known that the word 
‘Harijan’ applies to untouchables and the 
use of that word by the witnesses should 
have been accepted as sufficient to hold 
that Mohanlal was prevented from go- 


ing inside the temple as he was an w= 


touchable,” 


Mr. Rath could not cite any authority for 
the proposition that the classification as 
a Harijan or non-Hariian is based on 
caste. In fact, on the contrary all the 
citizens of India can be classified Into two 
classes, viz. Harijans and non-Harijans 
— each division taking in its fold several 
castes. So we would repel the contention 
that a classification as ‘Harijan’ is based 
on. ‘caste’, 


13. The next point that arises for 
consideration is whether the Harijans are 
socially and educationally backward 
classes of citizens. According to Mr, 
Rath, they are not and amongst them 
there are very rich people in affluent 
condition and highly educated and the 
Court will not be justified in drawing an 
inference that Harijans are socially and 


educationally backward classes of citi-} 


zens coming under the protection of Arti- 
cle 15 (4). ‘True in the petition there is 
a vague allegation as quoted above that 
some Hlarijans of the locality are well off 
whereas some people of other castes are 
not so advanced as the Harijians of the 
locality; but no specific instance has 
been given or the percentage indicated to 
show how they are better off than the 
caste-Hindus. Even so, if some Hariians 
have become Ministers or high executive 
officers, does it mean that Harijans as a 
class are not socially and educationally 
backward ? Exceptions do not prove the 
tule. The socially and educationally 
backward class intended under Art. 15 (4) 
are people who are also not economical- 
ly well off. Mr. Rath very much relied 
on a case law renorted in 1973 (1) Serv 
LR 719 (AIR, 1973 SC 930), (Janki 
Prasad v. State of J.&K.) on the inter- 
pretation of the words ‘backward class”, 
Therein it is stated; 


Laonenn 
ee 


x 
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“Article 15 (4) speaks about “social- 
dy and edycationally backward classes of 
titizens” while Article 16 (4) speaks only 
of ‘any backward class of citizens”. How- 
‘aver, it is now settled that the expression 
“backward class of citizens’? in Art. 16 
{4) means the same thing as the expres- 
slon “anv socially and educationally back 
ward class of citizens” in Article 15 (4). 
‘in order to qualify for being called a 
“backward class citizen” he must be 
a member of a socially and educationally 
backward class. It is social and educa- 
tional backwardness of a class which is 
material for the purposes of both Arti- 
cles 15 (4) and 16 (4). It is not merely 
‘the educational backwardness or the 
social] backwardness which makes a class 
of citizens backward: the class identi- 
fied as a class as above must be both 
educationally and socially backward. In 
India socia] and educational backwardness 
.is further associated with economic back- 
-awardness. Backwardness, socially and 
educationallv, is ultimately and primarilv 
due to poverty. But if poverty is the 
exclusive test, a very large portion of 
the population in India would have to be 
regarded as socially and educationally 
backward, and if reservations are made 
only on the ground of economic conside-~ 
rations, an untenable situation may arise 
because even in sectors which are re« 
copnised as socially and educationally 
advanced there are large pockets of 
poverty. In this country except for a 
small percentage of population the peo- 
ple are generally poor — some being 
more poor, others less poor. Therefore, 
when a social] investigator tries to iden- 
tify socially and educationally backward 
classes, he may do it with confidence 
that they are bound to be poor. His 
chief concern js, therefore, to determine 
¢whether the class or group is socially and 
educationally backward. Though the 
two words “socially” and “educationally” 
are used cumulatively for the purpose of 
describing the backward class, one may 
find that if a class as a whole is educa~ 
tionally advanced it is generally also 
socially advanced, because of the refor- 
‘mative effect of education on that class, 
The words “advanced” and “backward’ 
are only relative terms there being seve- 
ral layers or strata of classes, hovering 
between “advanced” and “backward”, and 
the difficult task eo aa i ns . es 
recognised out of these several ilay 
being socially and educationally ‘back~ 
ward.” 


We think this does not help the petitioner 
in any way. rather it goes against him. 
14. We may now adddess our- 
selves fo the second contention of Mr. 
Rath that the Court cannot take notice 
of the fact that Harijans are “socially and 
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educationally backward” in the absence 
of any evidence therefor. In the matter 
of issuing writs, the Court does not take 
evidence but works on affidavits. We 
have already referred to the vague man- 
ner in which it has been stated in the 
petition that the Harijans of the locality 
are not socially and educationally back= 
ward and are in affluent conditions, 


The interveners in their counter have 
denied the same and have ascerted that 
they belong to Scheduled castes popular~ 
ly called Hariijans having no lands for 
cultivation. They earn their livelihood 
elther by labour or by cultivating the 
lands of others. They further aver that 
they have formed one Society which is 
striving hard to find out wavs and means 
for their employment in different avoca~ 
tions of life. In short, the interveners 
assert how they are socially and educa- 
tionally backward and it is born of their 
poverty, 


15. Thus the question that poses 
for consideration is whether in the above 
setting the Court can legitimately infer 
the fact that “Harijans” are socially, edu- 
cationally and economically backward. 
Mr. Rath could not cite any authority pro- 
hibiting the Court from drawing any such 
inference. Indian Evidence Act in 
Part II, Chapter III lays down the “facts 
which need not be proved”. Section 57 
thereof enumerates “facts of which the 
Court must take judicial notice’. In- 
dependent of the pleadings the Courts 
power to take judicial notice of some 
facts being recognised. it is to be seen if 
the Court can take judicial notice of the 
fact that the MHarijans are as a class 
Socially, educationally and economically 
backward. It is now the settled law that 
facts of which judicial notice may be 
taken are not Jimited to those of the 
nature specifically mentioned in Cis. 
(1) to (13) of Section 57 of Evidence Act. 
Besides the matters mentioned in those 
clauses, there are numerous others which 
are considered too notorious to require 
proof; such matters are therefore ‘judi- 
cially noticed’. In matters of such com= 
mon knowledge that it would be an in-« 
sult to intelligence to require proof. are 
to be dealt with in this way. As Judges 
must bring to the consideration of the 
questions they have to decide, their know- 
ledge of the common affairs of life it 1s 
not necessary on the trial of an action to 
wive formal evidence of matters with 
which men of ordinary intelligence are 
acquainted, whether in general or in re~ 
lation to natural phenomenons and whe- 
ther in peace or war (Halsbury’s Laws 
of England Vol. 15. 8rd Ed. p. 399). There 
is a wide range of things of which _ the 
Court can take judicial notice, viz. histo- 
Tical facts, geographical truths, scientific 





120 Ori. 


inventions, socio-economic condition at a 
particular time and events of every day 
life and the like, as much as an axiomatic 
truth or natura] phenomenons. 

The tendency of modern practice is 

fo enlarge the field of judicial notice. 
Even it has been extended to the case of 
Jurors and said “Jurors like Judges are 
not, because of their iudicia] functicns, 
compelled to strin themselves of the 
knowledge which they possess of matters 
commonly and notoriously known.” 
By way of reinforcing what we have said, 
we propose to refer only to two decisions 
~- one of the Supreme Court, AIR 1970 
SC 35, Chitra Ghosh v. Union of India 
and another of this Court, AIR 1953 Orissa 
53 P (1953 Cri LJ 544), Sheonath v. The 

e, 


The passage quoted below (und2r- 
lined portions) would show how much 
their Lordships of the Supreme Court 
rely on common knowledse. It is also 
an authority for the proposition how An- 
nexure 8 is not discriminatory. 

“The first group of persons for whom 
seats have been reserved are the sons and 
daughters of residents of Union territo- 
Ties other than Delhi. These areas are 
well known to be comparatively back- 
ward and with the exception of Hima- 
chal Pradesh they do not have any Meji- 
cal College of their own. It was nec2s< 
Sary that persons desirous of receiving 
medical education from these areas should 
be provided some facility for doing so. 
As regards the sons and daughters of 
the Central Government servants posted 
in Indian Missions abroad it_is equally 
well known that due to exigencies of 
their service these persons are faced with 
lot of difficulties in the nature of educa- 
tion. Apart from the problems of langu- 
age it is not easy or always possible to 
get admission into institutions imparting 
medical education in forelgn__ countries, 
x x x Regarding Jammu and Kash- 
mir scholars_it must be remembered that 
the problems relating to them are of a 
peculiar nature and there do not exist 
adequate arrangements for medical educa- 
tion in the state itself for its students.” _ 

The classification in all these cases 
Is based upon intelligible differentia which 
distinguished them from the group to 
which the petitioners belong. 

In the latter case Narasimham, J. {as 
he then was) held: 

“The Court can take judicial notice 
of the fact that Sambalour district is a 
surplus district as regards rice and there 
Was extensive smuggling from the dis- 
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trict.to the adjacent States such as Bihar 
and Centra] Provinces,” ‘ 

16. The purpose of Annexure 8 is 


to confer some beneficial facilities to the, 


needy Harijans, It does not sav that the 
lands will be leased out absolutely and 
permanently to Harijans as a class. Vari- 
ous galling restrictions are there and any 
Harijan cannot get the advantage unless 
he is landless. Thus the object is not 
only noble and action bona fide keep- 
ing with the avowed policy of the State 
m striving for building up a socialistic 
pattern of society but also keeping with 
the directive principles laid down in the 
Constitution, warticularly Article 46 
which says “the State shall promote with 
Special care the educational and economic 
interests of the weaker sections of the 
people, and, in particular. of the Sche- 
duled Castes and Scheduled Tribes, and 
shall protect them from social injustice 
and all forms of exploitation.” 


17. From the above discussion our 
findings are that Annexure 8 is not dis- 
criminatory; that there is a reasonable 
nexus between the classification and the 
object in view: that it is in consonance 
With the directive principles of the Con- 
stitution without offending the Funda- 
mental Rights enshrined under it and 
therefore valid and cannot be struck 
down. In view of these findings it is un- 
necessary to go into the points raised on 
behalf of the State some of which are not 
without substance. 


18. In the result, we hold that not 
only the petition has no merit but it is 
frivolous and hence dismissed with costs. 
Hearing fee of Rs. 150/~ (Rupees ona 
hundred and fifty) only. 


¥ 


S. K. RAY, J.:— I agree 
Petition dismissed. a 
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G. K. MISRA, C. J. AND 
S. ACHARYA, J. 

Jagabandhu Senapati and others. Ap- 
pellants v. Bhagu Senapati and others, 
Respondents. 

A. H. O. No. 28 of 1972, D/- 26-4- 
1973, (Appeal under O. 41, R. 5 and O. 39, 
R. 1, Civil P. C, against judgment of 
B. K. Ray J., in First Appeal No. 165 of 
1966, D/- 31-10-1972). 

(A) Letters Patent (Pat.), Clause 10 
=" Jurisdiction of Letters Patent Bench 
to review finding of fact. 

The jurisdiction of Letters Patent 
Bench is in no way restricted. It is en= 
titled to review even the findings of fact. 
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C. A. No. 232 of 1961. D/- 11-1-1963 (SC), 
‘ollowed. (Para 7) 


(B) Evidence Act. Section 50 — Evi- 
dence of farm servant as tọ fact of adop- 
tion — Admissibility, 


Where in a suit for partition the 
question is whether or not A is the adopt- 
ed son of B, the evidence of a farm ser- 
vant as to the adoption ceremony (he be~ 
ing present as conch blower) and as to 
the fact of A’s calling B as his father 
and B’s wife as his mother was admissible 
in evidence under Section 50. (Para 9) 

(C) Evidence — ‘Appreciation of — 
Witness related to a party, if an inte- 
rested ‘witness. 


Merely because in a suit for parti~ 
tion a defence witness happens to be re- 
[ated to one of the severel defendants it 
cannot by itself be said that he is an inte- 
rested witness when by decision of the 
Suit one wav or the other that defendant 
Is not going to be benefited. (Para 8) 

(D) Evidence — Appreciation of — 
Village witnesses — Evidence of — Duty 
of Court in -weighing their evidence. 

Village witnesses generally have 
vague ideas of placing incident in aues- 
tion in a particular year bv calculation 
of years in relation to different incidents. 
Courts should not judge the evidence of 
this type of witnesses by mathematical 
accuracy. (Paras 9, 10) 

(E) Evidence Act, Section 32 (3) and 
(5) — Documents showing B’s admis- 
sion of his adopting A as his son — Ad- 
missibili 


_ (contd, on col. 2) 
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Where in a suit for partition the 
question was whether or not A was ad- 
opted son of B. the documents showing 
transfer of property by B as guardian of 
A and describing him as his son were ad- 
missible in evidence under Section 32 (3), 
(5) and (6). B’s admission of his adopt- 
ing A as his son amounted to statement 
against his own property and proprietary 
interest, (Para 14) 


(F) Evidence [Act, Section 18 — Ad- 
es made by one, if binding on 
0 ers, 


Mere fact thaf a person in a parti- 
tion suit happens also to be a defendant 
will not by itself make the admission 
made by such person as binding on other 
defendants unless jointly so interested as 
to have some privity of title or obliga- 
tion. AIR 1963 Orissa 45, Followed. 

(Para 16) 


(G) Evidence ‘Act, Section 21 — Self 
serving statements — Admissibility. 


A mere self serving statement in 
certain documents as made by plaintiff 
(to a partition suit) showing that he con- 
tinued to be the son of his natural mother 
was inadmissible in evidence unless it 
came within the exceptions in S. 21. 

(Para 17) 

R. N. Sinha, for Appellants: R. Ch. 
Mohanty, J. P. Das and R. K. Agarwalla, 
for Respondents. 

G. K. MISRA, C. J. :— The following 
genealogy as appended to the plaint 
would show the relationship amongst the 
plaintiff, defendants 1 to 3 and defen- 
ants 4 to 8. 


Kapil ria 








l | 7 | 
' Dinabandhu Mine 
Hari — Puni Bewa (D. 3) [ | 
| Banchu Kelu 
l | | 
Jagabandhu D-1 Bragu Panchu = 
(Sita Dei) Wife (Pite) (D-2) Bishnu (D. 4) Anam (D. 5) 
| l 
Indramani D-6. Chandramani D-7. Krushna D-8. 


Dinabhandhu and Minei were brothers. 
Puni Bewa (D-3) is the widow of Hari. 
Defendant 1, plaintiff and defendant 2 
are the sons of defendant 3. Defen- 
dants 4 to 8 belong to ‘che branch of 
Minei. Admittedly the Branches of Dina- 
bandhu and Minei are separate in status. 


Plaintiff filed the suit for partition 
aiming one-sixth share in Schedule B 
properties consisting of 15.29 acres assert- 
ing that they are the joint properties of 


the two branches of Dinabandhu and 
Minei He claimed one-third share in 
Schedule C properties measuring 3.38 
acres alleging that they are the self-ac- 
quired properties of the plaintiff and de- 
fendants 1 to 3 acquired out of joint 
family funds and joint effort and exer- 
tion of the members irrespective of their 
being recorded in the names of different 
members of the family. Schedule D pro- 


perties are movables in which the plain- 
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tiff claims one-third share. Thus in the 
prayer for partition, plaintiff did not state 
that his mother, defendant 3. is entitled 
to a share also. 

_ 2a Defendants I fo 3 filed a joint 
written statement on the following aver- 
ments: 


Plaintiff was adopted by deceased 
Govind Chandra Sahu in 1932. He was 
living in the family of his adoptive father 
and had no connection with the family of 
defendants 1 to 3. There has been an 
amicable partition by metes and bounds 
between the branches of Hari and Mine 
The properties under lots 5 to 8 of Sche- 
dule C and those under lots 16 and 18 of 
Schedule B are the separate and self-ac-~ 
quired Stridhan property of Sita Dei, 
wife of defendant 1, who is not a party to 
the suit, and neither the plaintiff nor the 
defendants 1 to 3. have any right, title 
or interest over the same. The proper- 
ties covered under lots 1 to 3 of Sch. C 
are the selfacauired properties of „de= 
fendants 1 and 2 which they purchased 
on 6-7-1958 out of their own separate 
earnings and not out of their ipint family 
funds. and properties under lot No. 4 of 
Schedule C belong to Masu Sahu and 
others. Even if plaintiffs own allega- 
tion is accepted, plaintiff is entitled to 
one-eighth share in Schedule B and one- 
fourth share jn Schedule C properties. 


3. The learned Subordinate Judge 
on an examination of the evidence on re< 
cord held that the plaintiff was the 
adopted son of Govind Chandra Sahu and 
he was not in possession of anv portion. 
of the suit land since his childhood. He 
accordingly dismissed the plaintiffs suit. 


4. In- appeal, our learned brother 
B. K. Rav. held that plaintiff was not the 
adopted son of Givind Chandra Sahu. He 
accordingly allowed the appeal and, de- 
creed the plaintiff's suit for partition 
granting one-sixth share in Schedule B 
and one-third share in Schedules C and D 
of the plaint. Defendants 1 to 3 are the 
appellants challenging this appellate de~ 
cree. 


5. Mr. Sinha. for the appellants, 
raised two contentions, (i) The finding of 
the learned Single Judge that plaintiff 
was not adopted by the late Govind 
Chandra Sahu is erroneous on facts and 
in law: and (ii) even assuming that the 
finding on adoption is correct, the fur- 
' ther finding giving one-sixth share in 
Schedule B and one third share in Sche- 
dules C and D to the plaintiff is not cor- 
rect. 


6. The second finding cannot’ be 
sustained on the very face of it, and Mr, 
Mohanty concedes the position. If parti- 

. tion is to be allowed, each of plaintiff and 
defendants I to 3 would be entitled to 
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one-eighth share in Schedule B properties 
and one-fourth share in Schedules C and 


D properties, as in a partition amongs® 
the sons, the mother is also entitled to a 


share equal to that of a son. 3 


7 The main auestion for conside= 
vation in this appeal is whether plaintiff 
Ni adopted by Govind Chandra Sahu in 


Before examining the question of 
adoption, it would be appropriate to 
clarify the scope of furisdiction and 
power in a Letters Patent Appeal against 
the judgment of a single Judge deciding a 
First Appeal. The legal position is no 
longer res integra. and is concluded by 
the decision of the Supreme Court in Civil 
Appeal No. 232/61 disposed of on 11th 
January, 1963 in the case of Alapati Kasi 
Viswanatham v. A. Sivarama Krishnavya. 
In that ease, their Lordships made the 
following observations: 


“A Letters Patent Appeal from the 
judgment of a learned Single Judge in 2 
first appeal to the High Court is not ex- 
actly equivalent to a second appeal under 
Section 100 of the Code of Civil Proce- 
dure, and therefore it cannot be held tha® 
a Letters Patent Appeal of this kind can 
only lie on a question of law and nof 
otherwise. The matter would have been 
different if the Letters Patent Appeal 
was from a decision of a learned Single 
Judge in a second appeal to the High 
Court. In these circumstances it will be 
open to the High Court to review even 
findings of fact in a Letters Patent Appeal 
from a first appeal heard bv a learned 
Single Judge. though generally speaking 
the Letters Patent Bench would be slow 
to disturb concurrent findings of fact of 
the two Courts below. But there is no 
doubt that in an appropriate case a 
Letters Patent Bench hearing an appeal 


from a learned Single Judge of the High: 


Court in a first appeal heard bv. him is 
entitled to review even findings of fact. 
The contention of the appellant therefore 
that the Letters Patent Bench was not in 
law entitled to reverse the concurrenf 
findings of fact must be negatived.” 

From the aforesaid passage it is clear 
that sitting in appeal over the judgment 
of the learned Single Judge in a first ap- 
peal, we are quite competent to fully go 
into the questions of fact and law, and the 
furisdiction is not restricted in any man- 
ner, 

8. The case of defendants T to 3 
is that the plaintiff was adopted bv 
Govind Chandra Sahu in 1932. Adoption 


Y 


displaces the natural line of succession, ° 


Adoption can be valid if the ceremony of 
giving and taking of the plaintiff in ad~- 
option is satisfactorily established by de= 
fendants 1 to 3. The onus is verv heavy 
on them, ` 


1974 
_ Ceremony of giving and taking is at- 
tempted to be proved in this case through 
the evidence of D. Ws. £ 2 and 5. 
D. W. 1, Hadibandhu Sahu. is about 64 
‘years’ old. Defendants 1 to 3. plaintiff 
and Govind Chandra Sahu all belong to 
village Tarikunda. The village of D. W. Ii 
adjoins the village of the parties. De- 
fendant 6 is the sister’s son of D. W. L 
He has been on visiting terms with the 
parties since his 15th year of age. The 
parties are his relations. He knew Hart 
Senapati the natural father of the plain- 
iff and Govind Chandra Sahu who are 
neighbours. His evidence is that he was 
present at the time of adoption. He saw 
the actual giving and taking. The natural 
father, Hari, gave the plaintiff in adop~ 
tion and Govind accepted him as his son, 
and since the date of adoption, plaintiff 
Is staving in the house of Govind who 
fot him married. He also deposes that 
after the adoption of plaintiff, Govind 
had two natural-born sons and that the 
adoption took place 2 to 3 davs after Deva 
Snahn Purnima. After going through his 
evidences carefully. we are satisfied that 
he is a witness of truth. He is a relation 
of the parties, and was auijte likely to 
have been invited to the adoption cere- 
mony. 

His evidence has been disbelieved 
by the learned Single Judge by the fol- 
lowing observation: 

_ “He has kept no note of the Tithi or 
date when the adoption took place. He 
admits to have attended other adoption 
ceremonies subseauent to the adoption of 
the plaintiff, but curiously he does not 
remember the date or month of other 
adoptions whereas he remembers that the 
plaintiffs adoption took place two to three 
days after Deva Snahn Purnima. He be~ 
fing directly related to defendant 5 is an 
r interested witness, and his evidence can- 
not be accepted ynless corroborated by 
other independent witnesses.” 


With sreat respect, we are not im- 
pressed by the aforesaid criticism. A 
witness cannot be disbelieved if he does 
not keep a note of the Tithi or the date 
when the adoption took place. Adoption 
is of no concern tọ a relation. and there 
is no reason why a relation should be so 
over-zealous as to note the Tithi or the 
date of adoption of another relation. In 
cross-examination he was asked whether 
he remembers the date or month of other 
adoptions he attended and the details 
thereof he failed to give. He might have 
attended other adoptions not as a rela- 
tion but as a sight-seer. If he would 
have been put questions with regard to 
specific adoptions and the reasons why he 
did not remember the details. he could 
have furnished satisfactory explanations. 
That criticism, based on a vague general 
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question referring to denials of giving 
dates of other adoptions, does not im- 
press uS aS a sround for rejecting the 
evidence of this witness. His evidence 
was rejected as being interested as he is 
related to defendant â. Though defen- 
dant 6 supports the ease of defendants 1 
to3 that plaintiff was adopted by Govind 
Chandra Sahu, by the decision of this 
case one way or the other defendant 6 
would not gain. Accordingly neither de- 
fendant 6 can be said to be interested, and 
more so not D. W. 1, a relation of his. 
We are clearly of opinion that the learn- 
ed Single Judge rejected the evidence of 
D. W. 1 on very unsatisfactory grounds. 


9. Hari Bhoi (D. W.2) is a villager 
of the parties. He is about seventy year’s 
old. He deposes to the ceremony of siving 
and taking. He also deposes to the fact thaf 
plaintiff used to call Govind as his father 
and Govind’s wife as his mother. Being a 
villager he had the special means of 
knowledge to know the relationship be- 
tween plaintiff, Govind and his wife which 
Was evinced by plaintiffs conduct calling 
them as his father and mother. Such 
evidence is admissible under Section 50 
of the Evidence Act. He worked as San- 
khua in the adoption ceremony and was 
a farm-servant of Govind. 


His evidence was discarded by the 
Tearned Single Judge on the following 
grounds: 


“According fo his evidence he left 
service as a farm-seryant under Govind 
Chandra Sahu eight to ten years back be- 
fore his deposition and he served under 
Govind Sahu for 3 to 4 years. It follows 
from the evidence of D. W. 2 that plain- 
tiffs adoption took place about 13 to 14 
years prior to his deposition in Court ` 
which was in the vear 1966. But accord- 
ing to the defence case as per the written 
statement, the adoption took place in the 
year 1932. According to this witness the 
plaintiff's adoption took place three days 
after Deva Snhan-Purnima. This wit- 
ness although admits in cross-examina- 
tion to have witnessed other adoptions, 
fis unable to sav on what days those adop- 
tions took place.” 

The first criticism of D. W. 2 is based 
on a mathematical calculation of the 
years given by the witness. These wit- 
nesses come from Mofussil. They gene- 
Tally have vague ideas of placing inci- 
dents, in correct vear by calculation of 
years in relation to different incidents. 
We are not prepared to judge the evi- 
dence of this type of village witnesses by 
mathematical accuracy- 

The second criticism of his failure, In 
a general way, to speak details of other 
adoptions is vulnerable to the same ceriti- 
cism which we have given in the case of 
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D. W. I. The criticism levelled againsé 
D. W. 2 by the learned Judge does not 
. very much impress us. We are clearly 
of the opinion that the witness is reliable, 
Being a villager he was auite competent 
to attend the adoption ceremony and his 
statement in Court inspires confidence in 
Us, 

10. Puni Bewa (D. W. 5) aged 
about 65 years is the natural mother of 
the plaintiff and defendants 1 and 2. Her 
evidence is very straightforward. She 
is a witness of truth. It is difficult to 
imagine that she would disown her own 
Son as having been adopted away unless 
the factum of adoption is true. 

Her evidence was discarded by the 
Tearned Single Judge by the following 
passage 3 

“She admits that after plaintiffs 
adoption Govind’s wife gave birth to two 
Sons of whom the first was born 8 to 9 
- years after the plaintiffs adoption. This 
evidence directly contradicts the docu- 
mentary evidence, viz.. Exhibit G relied 
upon by the defendants which shows that 
the difference of age between the plain- 
tiff and the first-born son of Govind is 
only two vears. According to her the 
plaintiff was adopted in the month of 
. Falgun which directly contradicts the 
evidence of D. Ws. 1 and 2. She is not 
able to give the name of the family priest, 
and according to her the family priest 
did not attend the adoption ceremony. 
There is no reason why in a ceremony 
like this, the family priest was avoided 
and a stranger who is alleged to be dead 
was asked to officiate as a priest.” 


We are not also impressed by the 
aforesaid criticism of the evidence of 
D. W. 5 She is.a village ladv of 65 
years. Admittedly she is the immediate 
neighbour of Govind (Chandra Sahu, 
Whether there was adoption or not, ordi- 
narily there is a room for confusion on 
her part to sav the difference in age be- 
tween the plaintiff and the two natural- 
born sons of Govind. The difference that 
is found out on comparison of her state~ 
ment with that in Exhibit G must clear- 
ly be one of confusion. Evidence of 
village witnesses cannot be discarded on 
the basis of mathematical calculation and 
lack of accuracy, 

The next criticism is that she refer- 
ed fo the adoption taking in the month 


of Falgun which is not strictly accurate. l 


Her exact statement is: R 

_ “Plaintiff was adopted în the month 
of Falgun, in the month when paddv is 
sown.” 

She had already stated that if was abou 
three davs after Deva Snahn Purnima. 
The second part of the aforesaid sentence 
fits in with her deposition in the 
examination-in-chief that the adoption 
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took place two to three days after 
Deva Snahn Purnima. Paddy is sown 
in the month of Jyastha when Deva 
Snahn Purnima occurs. The learned 
Judge should not have omitted a part of’ 
the statement and relied unon the other 
part giving the month as Falgun, which 
obviously is out of confusion. We take 
the aforesaid statement in the cross-exa~ 
mination as fitting in with her deposition 
that the adoption took place three days 
after Deva Snahn Purnima. 


11. The eategorical statement of 
D. Ws. 1, 2 and 5 is that one Bhikari Sat- 
pathy who fis dead, attended the adoption 
ceremony. No question was put 
D. W. 5 in cross-examination as to why. 
the family priest did not attend the adop- 
tion ceremony, and consequently, no ad=» 
verse inference can be drawn on that 
count. If such a question would have 
been put to her, she might have replied by | 
saying that either the family priest was ’ 
il or was absent on some other duty. 
Having the adoption ceremonv performed 
through Bhikari Satpathy and not through 
the family priest is not. therefore an ad= 
verse circumstance against the story off 
adoption, 


We have thus discussed fully the varie 
ous criticisms advanced by the learned 
Single Judge against the evidence of 
D--Ws. 1, 2 and 5. We are not impressed 
that he took the correct view. The criti- 
cisms are based on purely technical 
grounds and mathematical culculations, 
We are impressed that these three wite 
nesses are witnesses of truth and their 
evidence as to the manner in which the 
adoption took place is quite natural and 
inspires confidence in us; 


12. D. Ws. L and 5 admitted in a 
straightforward manner that P. Ws. 2 and, 
5 were present at the adoption ceremony: 
P. Ws. 2 and 5, however, denied to hava 
been present in the ceremony. We have 
examined their evidence carefully and wa 
do not place any reliance on them, De- 
fendant 1 filed a criminal case mnder 
section 379. L P.C.. against P. W. 2 and 
plaintiff was a witness in that criminal 
case on behalf of P. W. 2. P. W. 2 is 
interested in the plaintiff. Similarly, 
P. W. 5 was also a witness against defen= 
dant-1 in favour of the plaintiff in that 
very criminal case. 


13. — Our conclusion that the giving 
and taking ceremony has been satisfac- 
torily established by the evidence of 
D. Ws. 1. 2 and 5 is fortified by the docu» - 
mentary evidence proved in this case, 
These documents would, be examined in 
chronological order, 


14. Exhibit F dated 6-5-1935 is 
the plaint in T.S. No. 205 of 1935 filed in 


= ; 
, > 


‘Ehe Court of the Ist Munsif, Cuttack. 
‘Whe plaintiff, who was a minor filed the 
suit as the adopted son of Govind Sahu 
_through his maternal uncle Jadu Sahu as 
` next friend to restrain defendant 1 of 
that suit from taking possession of the 
property in Ex. Case Na. 225/34 arising 
eut of O, S. 180/22, The plaintiff in that 
suit wanted to take delivery of possession 
of the property of Govind Sahu, and filed 
the plaint. Exhibit F for a declaration 
that he as the adopted son of Govind 
Sahu was not bound by the decree against 
Govind Sahu and asked for an injune- 
tion against the decree-holder from take 
ing delivery of possession. 


On 29th of November, 1985, a sale- 
deed was executed bv the plaintiff through 
Govind ahu as the  father-guardian 
for repayment of the dues decree in 
©O. S. 180/32 in respect of which the afore- 
said execution case had been levied. On 
| 30th November, 1935, O. S. No. 203/35 
Was compromised after the sale—deed. 
Exhibit C was executed by the plaintiff 
‘In favour of the decree-holder. The 
compromise decree is Exhibit J in which 
the plaintiff was represented through his 
maternal uncle. 

It would thus be seen that as early as 
1935, three years after the alleged adop- 
tion in 1932, deceased Govind Chandra 
Sahu admitted the plaintiff as his adopt- 
ed son. In Exhibits F and J. Govind 
(Chandra Sahu was a defendant and did 
mot challenge the plaintiff's claim in that 
suit on the footing of his being an adopt- 
ed son of the former. 

_ Exhibit G is a_document to which 
Govind Sahu himself was a party. He 
acted as a guardian for the plaintiff in 
transferring some property and described 
the plaintiff as his adopted son. 

, These documents aré admissible in 
fevidence under Section 32 (3) and (5) of 
the Evidence Act. By admitting the 
adoption. the deceased Govind made a 
statement against own pecuniary and 
proprietary interest as the plaintiff would 
get a share jn his property. Under Exhi- 
bit G the sale-deed was executed in res- 
pect of the property belonging to Govind. 

The statemen? is also admissible 
under Section 32 (5) as the statement re~ 
lates to the existence of relationship 
betweep the plaintiff and Govind bv ad- 
option and Govind had snecial means of 
knowledge of knowing it and the state- 
ment was made before the question in 
dispute was raised, 

The aforesaid admission is a strong 
piece of evidence and is binding on the 
plaintiff, He has not been able to ex» 
plain that the admission was wrong. 

15. Exhibit A dated 5-2-1945 a 
usufructuary mortgage-bond executed by 
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defendant 3 as guardian of defendants & 
and 2 in respect of their joint family pro 
perty. The plaintiff has not been in- 
cluded as one of the transferors. Though 
the document does not constitute an ad« 
mission of the plaintiff, it is admissible 
showing the conduct of defendant 3. the ~ 
natural mother, that if in fact the plains 
tiff had not been adopted away, in natu- 
ral course of events. he would have been 
made a party to this usufructuary mort- 
gage-bond. 


Mr. Mohanty erat out that defen~ 
dant 7 identified D. W.3 in Exhibit A and 
the document would ‘not be given much 
importance. Defendant 7 was a member 
of the family and was. competent to iden- 
tify defendant 3. Exhibit A though not 
a very strong piece of evidence against 
the plaintiff as for his exclusion from the 
Sale-deed he had no responsibility. yet 
it is a piece of admissible evidence to 
Show that if he had not been adopted 
away. he would have been made a party 


- to the document by the natural mother, 


(See AIR 1964 Orissa 117, Balinki wv: 
Gopakrishna). 


16. Exhibit Y dated 6-3-1948 is a 
sale-deed jointly executed by defendants 
i and 2, and plaintiff through his mother- 
guardian, defendant 3, defendants 4 and 5 
through their mother-guardian and de- 
fendants 6 ta 8 in favour of outsiders. 
Exhibit 2 of the same date is another 
sale-deed executed by the aforesaid ven~ 


dors in favour of P, W. 3 and his bro» 
ther, 


Strong reliance is placed by Mr. 
Mohanty on these two documents to show 
that the plaintiff has been described in 
both these documents as the son of Des 
fendant 3. The mother (D. W. 5) in her 
evidence states that she does not know 
anything of these two documents and 
they were never read over to her and 
she did not know the contents thereof. 


Admittedly, D. W. 5 is an illiterate 
lady (See P, W. 279 evidence). The onus 
fs very heavy on the plaintiff to estab- 
lish that Exhibits 1 and 2 were read over 
and explained to defendant 3 before she 
put her thumb-marks on them. There is 
absolutely no such evidence, In the cirə 
cumstances, we have no other alternative 
but to hold that Exhibits I! and 2 had nof 
been executed by defendant 3. The states 
ment in these two documents that the 
plaintiff was the son of defendant 3 can~ 
not, therefore, be treated as an admis~ 
sion of defendant 3. The learned Single 
Judge rightly took that view. 


The Jearned Judge, however. used 
both these documents adversely against 
defendants 1 to 3, as defendants 6 to 8 
executed Exhibits I and 2 wherein the 
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plaintiff has been described as the son of 
defendant 3. The conclusion of the 
learned Single Judge is contrary to law. 
Even though defendants 6 to 8 have ex- 
ecuted Exhibits 1 and 2, the statement 
therein that the plaintiff is the son of 
defendant 3. is not an admission of theirs 
in the eye of law. As pointed out in AIR 
1963 Orissa 45. (Harihar v. Nabakishore). 
it is not by virtue of a person’s relation- 
ship to the litigation that the admission. 
of one can be used against the other. It 
must be as used because of some privity 
of title or of obligation. In order to uti- 
lise the statement of defendants 6 to 8 
against defendants 1 to 3. the plaintiff has 
to establish that they were all persons 
Jointly interested in the disputed pro- 
iperty, and the admission of defendants 
6 to 8 would affect their own interest if 
they say that the plaintiff had been 
adopted away. and did not continue to be 
the son of defendant 3. 


The general rule jis that an admis 
sion can only be taken in evidence against 
the party making it and not against any 
other party. The statement in defence 
by one defendant cannot be read in evi- 
dence either for or against his co-defen- 
dant unless they have joint interest. Ad- 
mittedly defendants 4 to 8 would not gain 
or lose whether the plaintiff is the adopt- 
ed son of Govind Sahu or not. They are, 
therefore, not jointly interested and have 
no privity of title with defendants 1 to 3. 
Thus, though defendants 6 to 8 are par- 
ties to Exhibits I and 2, their acceptance 
of the position that plaintiff continued to 
be the son of defendant 3 does not ad- 
versely affect the right. title or interest 
of defendants I to 3 in anv manner. 


Law is well-settled that an admis- 
sion is a substantive evidence of the fact 
admitted. In order to prove it, the at- 
tention of the person admitting it need 
not be drawn to it before it becomes sub- 
stantive evidence. ‘The weight to be at- 
tached to an admission made bv a party 
fs a matter different from its use as ad- 
missible evidence: (See AIR 1966 SC 
405, Bharat Singh v. Mst. Bhagirathi), 


On the aforesaid analvsis. Exhibits T 
and 2 do not constitute admissions of de- 
fendants 1 to 3 as the documents were 
not read over and explained to defen- 
dant 3 and they are not admissions of 
defendants 1 to 3 as both sets af defen- 
dants are not jointly interested in the 
subject-matter of the dispute. The learned 
Single Judge was not alive to this aspect 
of the law. 


17. The next document jn chrono- 
Topical order is Exhibit 4 dated 7-3-1959. 
Jt is a sale-deed executed by Govind Sahu 
in favour of the plaintiff describing him 
as son of Hari Senapati Exhibit 4 is a 
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self-serving document. After adoption, 
Govind had two sons born to him, By 
1958 plaintiff was about 2] years’ old 
and the two natural born sons of Govind 
were a few years younger. One of them 
had been born by 1935. By 1953, Govind 
appears to have devised wavs and means 
to disown the plaintiff as his adopted son. 
Exhibit 4 is a piece of evidence whereby 
he wanted to disown the adoption of the 
plaintiff and described him as the son of 
his natura] father. A self-serving admis- 
sion is not admissible in evidence, unless 
It comes within anv af the exceptions 
under Section 21 of the Evidence Act. 
This admission does not come within the 
ambit of Section 21. and is. therefore, jn- 
admissible in evidence. By Exhibit 4 
plaintiff was given some property. By 
describing the plaintiff as the son of his 
natural father, plaintiff would get a share 
in the property of his natural father in 
addition to the property that was given to 
him by Govind under Exhibit 4. 


For the aforesaid reasons, Exhibit 4 
fis not admissible, and cannot be used ad= 
ver al to the interests of defendants Ų 
to 3. 


18. Exhibit C dated 6-7-1953 is a 
Sale-deed by which land was purchased 
by defendants 1 and 2 from outsiders. 
Reliance is placed on this document on 
behalf of gefendants 1 to 3 to show that 
plaintiff was excluded because he was 
not a2 member of the family after being 
adopted away. ‘This document is an in= 
nocuous one. Even if the plaintiff would 
have continued as a member of the 
family of defendants I to 3. it was open 
to defendants 1 and 2 to purchase lands 
in their name by ignoring him. 


19. Exhibit E is a sale-deed ex- 
€cuted by one Dhobei Sahu. father-in-law 
of defendants 1 and 2. in favour of the 
plaintiff -on 4-9-1953 describins the plain= 
tiff as the adopted son of Govind Sahu, 
The land comprised in the sale deed was 
four decimals in area, and the considera» 
tion was Rs. 20/-. If this document is 
genuine, it is a cledr admission of the 
plaintiff that he was the adopted son of 
Govind Sahu. D. W. 4 proves this docu» 
ment. Plaintiff was maior by then. No- 
thing substantial has been urged bv Mr. 
Mohanty to explain this document. He 
only argued that it was created by Dho- 
bei Sahu, father-in-law of of defendants 
1 and 2, to establish the adoption of 
plaintiff. ‘There is no evidence on re 
cord — much less convincing — to prove 
that Ext. E was the outcome of a con= 
Spiracy to create evidence of adoption. 
Plaintiff does not disown the property 
conveyed by Ext. E. This document is 
a very strong piece of evidence support= 
ing the case of adoption, 


a 
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_ Similarly, Exhibit D is another sale- 
deed executed by D. W. 4 on 26-4-1957 
în favour of the plaintiff describing him 
as son of Govind Sahu in respect of 0.5 
acre of land for Rs. 30/~ For reasons 
Siven in connection with Exhibit E, Exhi- 
bit D constitutes an important admission 
on the part of the plaintiff that he was 
the adopted son af Govind. Plaintiff does 
not disown this piece of land, nor does 
he satisfactorily explain the existence of 
such a document. There was no contro- 
versy at that time for fabrication of such 
a document. 

20. 
ecuted on 15-3-1955 by outsiders in fav- 
our of Sita Dei, wife of defendant 1. This 
document is innocuous and has no bearing 
on the question of adoption. Similarly 
Exhibits H/1 dated 30-6-1959 and Ext. B/2 
dated 1-7-1959. executed by Rama Sun-~ 
dar Dei in favour of Sita Dei, wife of 
defendant 1 are innocuous documents and 
throw no light on the auestion of adop- 
tion. 

21. The Tast document is an ex 
change-deed (Exhibit B) executed by out- 
siders on 29-2-1956 in favour of defen- 
dants 1, 2 and 4 to 7 excluding the plain- 
tiff and defendant 3. Reliance is placed 


on. these documents by defendants 1 to 3 | 


in support of their contention that when 
outsiders exchanged some lands with the 
Jands of the family of defendants 1 to 3 
and 4 to 7, then the plaintiff could not 


have been excluded from being an ex- 


ecutant if he would have continued as a 
member of the family and had not been 
adopted away. ‘There is some force In 
this contention: but it is not a very 
strong piece of, evidence and does not 
stand on the footing of en admission. It 
only shows that outsiders would not 
enter into such transactions unless the 
factum of adoption was true. However, 
as none of the outsiders have been exa- 
mined we do not attach much importance 
to this document. 


22. To sum un; the oral evidence 
as to the existence of giving and taking 
ceremony when the plaintiff was adopted 
by Govind Sahu is verv satisfactory and 
the same is reinforced by unimpeachable 
admissions on the part of Govind and the 
plaintiff in some documents. 

On the aforesaid analysis, we ara 
satisfied that defendants 1 to 3 have satis« 
factorily discharged their onus of proving 
that the plaintiff is the adopted son of 
Govind. In that view. plaintif 1s not 
entitled to any share in the properties 
belonging to defendants 1 to 3. 

We thus accept both the contentions 
urged by Mr, Sinha, 

23. On our conclusion that plain- 
tiff had been taken in adoption bv Govind 
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Sahu and he was no longer a member of 
the family of defendants 1 to 3, the suif 
for partition must fail, 

24. In the result, the judgment of 
the Jearned Single Judge is set aside. and 
the suit is dismissed. The appeal is al- 
lowed with costs throughout against the 
plaintiff alone. 

S. ACHARYA, J.:— I agree, 


Appeal allowed; 
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R. N. MISRA AND B. K. RAY, JJ. 

Laxmidhar Panigrahi, Petitioner v, 
The State of Orissa and others, Opposite 
Parties. 

O. J.C, Nos. 802 and 803 1970. D/# 
12-4-1973. BERO 

(A) Orissa Land Reforms Act, 1965, 
Section 15 — Proceedings under, are 
judicial — Decision therein on the basis 
of secret information violates Evidence 
Act and Natura] Justice, 


The revenue authorities function 
under the Act as ‘Courts’. They must, 
therefore, follow strictly the provisions 
of Evidence Act, 1872 which applies in 
terms of Section 1 thereof and must ap- 
prise the parties of all material avail- 
able to meet such evidence. Failure to 
do so will amount to breach of principles 
of natural justice. (AIR 1967 SC 1494, 
Relied on; 1971 AC 297 and 1970-2 All ER 
713, Referred to). (X-Ref :— Constitution 
of _ India, Articles 226, 227) (X-Ref:— 
Evidence Act, 1872, Section 1). 

(Paras 6,7) 

(B) Constitution of India, ‘Article 226 
ba Authority’s order without any mate- 
ria] basis, merits quashing under. 

(Parag 7, 8) 


K. C. Jagadeb Ray, for Petitioners 
Advocate General, for Opposite Parties, 


R. N. MISRA, J.:— Both these writ 
applications are petitions for certiorari. 
Several orders passed by the Revenue 
Officer, the appellate authority and the 
revisional authority under the Orissa 
Land Reforms Act are impugned in these 
writ petitions. The petitioner in both 
the writ petitions is the same person buf 
some of the opposite parties are different, 


2. Opposite party No. 3 in O. J. C, 
802/1970 and opposite parties 3 and 4 in 
O. J.C. 803 of 1970 separately applied to 
the Revenue Officer (opposite party No. 2 
in both the writ petitions) for determinas 
tion of their respective tenancy interests 
in the lands in question under the peti- 
tioner and the other opnosite parties —= 
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Padma Dibya and Baidej Dei. The peti- 
tioner and his relations opposed the 
claim by saying that the applications be- 
fore the Revenue Officer were made mala 
fide by persons who had no connection 
with the lands in question. Their pos- 
Session as tenants was seriously disputed, 
3e The Revenue Officer held a 
focal enquiry on 25-12-1966. It is stated 
that he received some evidence from the 
people who were present at the spot 
and made some confidential enquiry. On 
the basis of such materials he found the 
im of tenancy to be genuine in both 
the c cases. 


Appeals were carried against the 
aforesaid order in both the cases, and as 
the appeals proved unsuccessful, revi- 
sions were also carried to the Additional 
District Magistrate of Puri. He upheld 
the orders of the original authoritv as 
affirmed in appeal. These writ applica» 
tions are, therefore, filed for quashing of 
the several orders by the authorities under 
the Orissa Land Reforms Act. 


4. The contesting tenants have 
mot appeared in this Court in spite of 
service of process. Mr. Jagadeb Raw for 
the petitioner claims that it was not com- 
petent for the Revenue Officer to hold 
any confidential enquiry. In fact the ap- 
propriate section under the Land Reforms 
Act does not conceive of anv such confi» 
dential enquiry. regards the evie 
dence, the Revenue Officer had stated :— 


“I held the spot enquiry on 25-12- 
"966 and in course of mv enauiry I came 
to the conclusion that the lands owned 
by Lokanath Panigrahi in mauza Sarua 
are not entirely being cultivated by his 
Tegal heirs but some portion of the lands 
has been given to others on bhag basis. 
Qn taking evidence from the people who 
were present at the spot and on my confi- 
dential enquiry I came to understand that 
the petitioner Sauri Muduli is in pere 
sonal cultivation of the land and in the 
suit year also, I believe, there is some 
ruth in it” 

In regard to this aspect of thea matter, 
the appellate authority stated ;— 


“On a perusal of the records of the 
Tower Court it appears that the peti- 
tioner Sauri Muduli under the provisions 
of the O. L. R. Act moved the Revene 
Officer for determination of the non-re- 
sumable lands in respect of his tenancy 
over the plot No. 878. area C: O. 415 and 
pending disposal of that case the peti- 
tioner filed one application before the Res 
venue Officer for protecting his tenancy 
ete. under Section 15 {1} (b} of the 
O, L. R. Act, 


_ The Revenue Officer after receipt of 
fhe application started a case under Sece 
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tion 15 (7) of the O. L. R. Act, 1965, des 
clared the petitioner as tenant over the 


suit land and disposed of the dispute. 
AER 50 far as the procedure of this en= 


quiry is concerned, the Revenue Officer * 


appears to have conducted the enquiry 
perfectly according to the provisions of 
law and I do not find anything wrong 
there.” 
The order of revision shows the treats 
ment of the aspect of the matter thus: 
eesse ON 25-12-1967 the Revenue 
Officer had made a loca] inspection and 
also examined some boundary witnesses 
and has come to the finding that the op- 
posite party Sauri Muduli was in actual 
cultivating possession of the suit land.” 


5e Apart from what had been 
stated in the wrif petitions, an affidavit 
In each of the cases has been filed by the 
petitioner to say :—~ 


“That during the inspection also the ` 


usual method recognised in law was nof 
at all followed in examining any witness 
and the petitioner had no occasion to 
cross-examine anybody and it was a 
gathering and almost every body was 
Shouting across each other. 


That the petitioner humbly stated 
fhat there was no recording of evidence 
&s contemplated in law and anything re- 
ferred to by the learned Revenue Off- 
cer are to outcome of his secret inquiry 
mein which the petitioner has no know= 
eage, 


These allegations in the further affidavit 
are not controverted before us by learned 
Advocate General appearing for the op- 
posite parties 1 and 2. The other oppo- 
site parties do not appear at all, 


6. We are satisfied that there is 
No material on record to support the 
conclusion of the reyisional authority 
that boundary witnesses were examined. 
The Revenue Officer did not say so- On 
the allegations raised before us we are 
satisfied that there has been no adequate 
enquiry as contemplated in law. On the 
other hand some secret enquiry had been 
made by the Revenue Officer. He was 
admittedly acting a8 a judicial authority 
while disposing of application under Sec- 
tion 15 of the Act. He could not have 
collected materials confidentially and 
without disclosing the same to the onpo- 
site parties before him, the Revenue Offi- 
eer could not have utilised them for com- 
ing to his conclusion regarding the fate 
of the lis. The action of the Revenue 


' Officer is clearly violative of the princi- 


ples of natural justice. 
Section 15 (2) of the Act provides 
that on receipt of an application of the 
as in this case the Revenue Officer 
may dispose of the-same after making 


Fi 
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such enquiry as he deems fit. Counsel 
for the petitioner contends, and learned 
Advocate-General agrees, that the Rules 
under the Act do not specify any proce- 
dure and in fact Rule 16 which is the 
only Rule with reference tg Section 15 
of the Act merely deals with the manner 
of filing of the application. 


Section 61 of the Act declares that 
orders passed under the statute. subject 
to any order passed in appeal or revi- 
sion, as the case may ke, are final and 
are not to be called into question in any 
Court of law. Section 67 of the Act bars 
the jurisdiction of the Civil Court. Un- 
doubtedly civil rights of parties are dealt 
with under the Act and the jurisdiction 
of the common law Court is ousted. 

The Revenue Officer and the appel- 
late and revisional authorities under the 
Act are Courts in the strict sense of the 
term (See Thakur Jugal Kishore Sinha v. 
Sitamarhi Central Co-op. Bank Ltd., AIR 
1967 SC 1494). The proceeding under the 
Act is a judicial proceeding in any view 
of the matter and. therefore, in terms of 
Section 1 of the Evidenee Act. the provi- 
slons of that Act apply to the proceed- 
ings before the statutory officers under 
the Act. In the absence of legislative 
provision outsting the application of the 
Evidence Act to the proceedings under 
the Land Reforms Act, statutory authori- 
ties thereunder in dealing with judicial 
proceedings cannot overlook the provi- 
sions of the Evidence Act. If the Evi- 
dence Act is to be applied, all the oral 
evidence collected has ta be subjected to 
cross-examination, 

Ts Even if the Revenue Officer is 
not a ‘Court’ in the strict sense of the 
term, as Lord Guest pointed out in Wise- 
man v. Porneman, 1971 AC 297 (HL)— 

“It is reasonably clear on the authori- 
ties that where a statutory tribunal has 
been set up to decide final questions af- 
fecting parties’ rights and duties. if the 
statute is silent upon the question, the 
Courts will imply into the statutory provi- 
Sion a rule that the principles of natural 
justice should be applied. This implication 
will, be made upon. the basis that Parlia- 
ment is not to be presumed to take away 
parties’ rights without giving them an 
opportunity of being heard in their in- 


Reasonable opportunity wil] certain- 
ly imply that the statutory authority 
would act fairly, put the parties to notice 
of all material that may be.available to 
be used so that reasonable opportunity 
would be available to the parties to meet 
such evidence. In the aforesaid decision 
Lord Reid pointed out:— 

eee Natural justice requires that 
the procedure before anv. tribunal which 
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is acting judicially shall be fair in all 
the circumstances. and I would be sorry 
to see this fundamental general principle 
degenerate into a series of hard-and-fast 
rules. For a long time the Courts have, 
without objection from Parliament, sup- 
plemented procedure laid down in legis- 
lation where they have found that to be 
necessary for this purpose. But before 
this unusual kind of power is exercised it 
must be clear that the statutory proce- 
dure is insufficient to achieve justice and 
that to require additional steps would not 
frustrate the apparent purpose of the 
legislation.” 

Learned Advocate General has not sup- 
ported the procedure of the Revenue 
Officer. He is at one with Mr. Jagadeb 
Rav that confidential enquiries are not 
permitted at all because that would be 
negation of fairplay and would be con- 
trary to the well settled judicial proce- 
dure of this country. 

It is difficult at this stage to assess 
on the basis of the record in what manner 
and to what extent the confidential en- 
quiries led to the final result of the pro- 
ceeding. Besides, the nature of evidence 
collected in this case also is not in accord- 
ance with the provisions of the Evidence 
Act as indicated above. The enquiry, 
therefore, was vitiated. As was pointed 
out in Leary v. National Union of Vehi- 
cle Builders, (1970) 2 All ER 713, a 
failure of natural justice in a trial body 
cannot be cured by a sufficiency of natural 
justice in an appellate forum and where 
the evidence has not been properly re- 
ceived, the’ entire proceeding becomes 
vitiated because the foundation is not in 
accordance with law. 


As we have already said. the appel- 
late authority did not deal with the 
matter and in the order of revision it 
has. been stated that evidence of boun- 
dary witnesses had been recorded. There 
is no material on record to show that any 
boundary witness was ever examined. 
On the other hand, the petitioner has 
disputed that there was anv enquiry of 


the type referred to in the revisional 
order. 
8. We are, in the circumstances. 


satisfied that the impugned orders can- 
not be sustained and have got to be 
quashed. Both the applications filed be- 
fore the Revenue Officer shall revive and 
shall be deemed to be pending for dis- 
posal in accordance with law. The Op- 
posite party No. 2 in each of the cases is 
commanded to dispose of those applica- 
tions in accordance with law within three 
months from the date of receipt of the 
writ by him and report compliance to the 
Deputy Registrar of this Court. 

The writ applications are allowed. In 
view of the fact that the contestine op- 
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posite parties have not entered appear- 
ance. we direct parties to bear their own 
costs, 

B. K. RAY, J.:— I agree. 


Applications allowed. 
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Dilip Kumar Mohapatra, Appellant v. 
Subhadra and others, Respondents. 


First Appeal No. 172 of 1966. D/- 
2-4-1973. from order of K. S. Misra. Sub. 
J., Balasore, D/- 31-8-1966. 


(A) Succession Act (1925), See. 61 — 
Will — Circumstances suggesting undue 
influence in execution of — When satis- 
Datorii explained do not affect validity 
of. 


On the evidence on record and the 
fact that the document was duly execut- 
ed and attested, the suspicious circum- 
stances surrounding execution (as to 
testamentary disposition and the condi- 
tion of the testator’s mind) were held to 
be sufficiently explained bv the pro- 
pounder of the will. AIR 1968 SC 1332, 
Relied on; AIR 1949 PC 272. Followed. 

(Paras 6. 7, 8) 

(B) Succession ‘Act (1925), Section 2 
(h) — Intention of testator — Nomencla- 
ture of legatee not guiding feature. 
(X-Ref :— S. 74). 


The scribing of the document under 
the instructions of the testator, his en- 
dorsement at the foot of the document in 
proof of his having read it. and acquaint- 
ed himself with its contents. the manner 
of his writing and the endorsement of 
the Sub-Registrar of the fact of admis- 
sion of execution by the testator, all these 
circumstances jn favour of execution to- 
gether with the narrations in the docu- 
ment were held as a clear indication that 
the will was intended to be executed. AIR 
1951 SC 103 and AIR 1961 SC 1302. Rel. 
on. (Paras 8,9) 


In appreciating the mind and ap- 
proach of the testator one has to place 
oneself in his situation. Merely because 
the legatee was described as nephew of 
the testator (in fact he was a stranger) 
genuineness of the will could not he dis- 
regarded. (Para 8) 


(C) Succession Act (1925). Ss. 222 and 
232 — Not ‘Probate’ but ‘Letters of Ad- 
ministration’ is the proper grant, when 
wil] does not appoint executor. 


In appeal against rejection of an ap- 
plication to grant probate, High Court 
held that no probate could be vranted 
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under Section 222 as the will did not, 
expressly or impliedly, appoint any ex- 
ecutor. The Court, therefore directed 
grant of Letters of Administration to the 
legatee under Section 232 of the Act. 
(Paras 10 and 11) 
B. K. Pal. A Mohanty and S. C. Roy, 
for Appellant; L., K. Dasgupta and G. N. 
Sengupta, for Respondents. 

l R. N. MISRA, J. :— This is an appeal 
directed against the judgment of the 
learned Subordinate Judge at Balasore 
refusing to grant probate of a will (Exhi- 
bit 1) dated 7-3-1964 by one Maguni 
Charan Mohapatra in favour of the ap- 
pellant. 


2. One Gangadhar Mohapatra had 
two sons — Prafulla and Maguni. Pra- 
fulla is said to have been unheard of for 
many years. The appellani claims that 
Prafulla was serving in the Postal De- 


partment and was murdered while the . 


respondents contend that he has remain- 
ed unheard of for several years. His 
wife Satyabhama and a son and a 
daughter — Manoranjan and Bhaktilata 
respectively are the three respondents. 
It was claimed that Gangadhar and his 
two sons had separated. Maguni’s wife 
developed illicit love with some other 
person and ultimately deserted Maguni 
and married that person. Maguni de- 
veloped chronic stomach ailment, led a 
miserable life, was ill-treated by the 
members of the family jncluding his 
father and out of disgust and disappoint- 
ment he went out of the family having 
fallen out with Gangadhar. He came to 
live with the appellant and his father. 
He was well looked after with devotion 
and care and.giyen medical treatment 
throughout the period of his illness. Out 
of satisfaction and gratitude and having 
no other person în the world to care for 
and benefit, Maguni executed a register- 
ed will dated 7-3-1964 in respect of his 
properties — both movable and im- 
movable — in favour of the appellant 
when he was in sound state of health 
and mind. Maguni is said to have died 
on 18-6-1964 Gangadhar also died 8 days 
thereafter. It was alleged that Maguni 
possessed Ka. Kha and Ga Schedule im- 
movable properties and the Gha schedule 
movable properties at the time of his 
death and in terms of the will the ap- 
pellant was entitled to those properties. 
The appellant claimed that he performed 
the last rites of the testator according to 
Hindu custom. The application for pro- 
bate was made on 22-3-1965. 


3. Upon citation being made, the 
respondents entered caveat. They filed 
a joint written statement denying the 
allegation of partition and contended that 
the family has been continuing joint. 


& 


f 


” partition in the family 


1974 


Due execution and attestation of the will 
loy Maguni was denied. It was contend- 
ed that the testator was addicted to drink 
and was wandering here and there as a 
vagabond when ultimately the father of 
the appellant, a designing man, brought 
Maguni to live with him keeping an eye 
on the share of Magunj in his joint family 
assets. The appellant’s father found 
Maguni a weak and debilitated person 
always suffering from various kinds of 
ailments. When Maguni thus came under 
his complete clutches and was not in a 
position to obtain any independent legal 
advice, the will alone with a power of at- 
torney to manage his properties was 
planned to be taken from Maguni. From 
the beginning of 1964 Mavuni’s ailment 
increased and gradually he took more and 
more of drink. That provided the op- 
portunity to the appellant’s father to ful- 
fil his design and at that point of time, 
actually the documents were taken. The 
Scribe and the attestors were the hench- 
men of the appellant’s father and Maguni 
without knowing what he was doing — 
because he had no capacity to under- 
Stand the contents of the documents or 
the consequences of his own acts — signed 
the documents. The will is thus the out- 
come of fraud and undue influence and 
cannot be probated. 


A The legrned Subordinate Judge 
raised two issues, namely, whether the 
will was duly executed by the testator 
and if the plaintiff was entitled to any 
relief. At the trial seven witnesses in 
all were examined in support of the ap- 
plication and four in support of the de- 
fence plea. P. W. I is an attesting wit- 
ness. P W. 2.. an employee in the office 
of the Sub-Registrar at Balasore, acted as 
Maguni’s identifier at the time of regis- 
tration of the Will. P. W. 3 is the scribe. 
P. W. 4 came to support the plea of 
of Gangadhar. 
He also spoke ‘about the funeral cere- 
mony of the testator having been con- 
ducted by the appellant and ‘his’ father. 
P. W 5 described himself as a congress 
worker and claimed that Maguni was 
also in the congress organisation. This 
witness appears to have been exa- 
mined to disprove the allegation of the 
testator being addicted to liquor. P. W. 6, 
a pleader’s clerk, deposed about the draft- 
ing of the will and the power of attorney, 
and reading over the contents to Maguni. 
P. W. 7 is the legatee. 

The trial Court on an assessment - of 
the evidence came to find :— 

(1) The testator had developed hatred 
arenal his father. nephew and sister-in- 
law; 

(2) The facts and circumstances were 
such that the testator would have been 
inclined to execute a will in favour of 
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the propounder because he was under 
obligation to his father as he had helped 
him in different wavs: 

(3) The unduly prominent part taken 
by the plaintiff and his father in execu- 
tion of the will when the testator’s mind 
appeared to be feeble and debilitated on 
account of prolonged illness, however, 
strengthens the belief that the testator 
had executed the document under undue 
influence of the propounder’s father and 
the will had not been executed volun- 
tarily, 

On the findings it dismissed the petition 
for probate. The plaintiff has appealed 
against this decision. 

5. Mr. Pal for the appellant con- 
sends that the trial Court has sone wrong 
in holding that undue influence has at all 
been established. The Probate Court, 
he argues, is concerned with proof of 
testamentary capacity and the signature 
of the testator (ATR 1964 SC 529) in the 
absence of suspicious circumstances sur- 
rounding the execution of the will. On 
his own finding as indicated above. pro- 
bate should have been granted. 

Mr. Dasgupta. on the other hand. 
contends that there is no valid testamen- 
tary disposition under the geed and no 
probate could, therefore, have been asked 
in respect of the document Exhibit 1. He 
further contends that there are many 
suspicious circumstances surrounding the 
execution of the document. There has 
been no due execution; the testator was 
not of sound mind and understanding at 
the time of execution and the document 
was obtained by undue influence. 

Though not raised bv Mr. Dasgupta, 
there is also the question of maintainabi- 
lity of the application for probate in the 
absence of the appellant being the ap- 
pointed executor under the will. 

6. Since an undivided interest can 
also be the subject-matter of a testamen- 
tary disposition under the Hindu Succes- 
sion Act. it is not necessary to deal with 
the evidence of partition. While consi- 
dering the case of probate the Court is 
to be satisfied that the document before it, 
probate whereof is sought, was the last 
will of the testator duly executed by 
him. The Judicial Committee in AIR 
1949 PC 272, Gomtibai v. Kanchhedilal 
has laid down: 

“The law is well settled that the onus 
probandi lies on the person who pro- 
pounds the will, and this onus is in 
general discharged by proof of capacity, 
and the fact of execution, from which the 
knowledge and the assent to its contents 
by the testator will be assumed: Barry v. 
Butlin, 2 Moore PC 480. But where a 
will is prepared and executed under cir- 
cumstances which excite the suspicion 
of the Court ‘it is for those who propound 
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the will to remove such suspicion. and to 
prove affirmatively that the testator knew 
and approved of the contents of the docu- 
ment’ (Tyrrell v. Paiton, 42 WR 348). 
See also Charles Harwood v. Baker, 
(1840) 13 ER 147. Where once it has 
been proved that a will has been executed 
with the solemnities by a person of com- 
petent understanding and apparently a 
free agent — that is, when, the propounder 
of the will has discharged the onus — ‘the 
burden of proving that it was executed 
under undue influence is on the party who 
alleges it? (Boyse v. Rossborough, (1856-57) 
6HLC 2 at p. 48). In the case just cited 
it is also stated that ‘Influence in order 
to be undue within the meaning of any 
rule of law which would make it suffi- 
cient to vitiate a will must be an influ- 
ence exercised either by coercion or by 
fraud’ To the same effect is the state- 
ment in the earlier case, Barry v. Butlin. 
‘The undue influence and the importunity 
which if they are to defeat a will must 
be of the nature of fraud or duress ...... 
As observed in Craig v. Lamoureux, 
(1920) AC 349 the burden of proving un- 
due influence is not discharged by mere- 
ly establishing 


‘that a person has the power unduly 
to overbear the will of the testator. It 
must be shown that in the particular case 
the power was exercised, and that it was 
by means of the exercise of that power 
that the will was obtained.’ ” 
The’ principle indicated in the aforesaid 
case has been accepted by their Lordships 
of the Supreme Court. The first ques- 
tion for examination, therefore, is whe- 
ther there are any suspicious circum- 
stances relating to the execution of the 
will. There is clear evidence and in 
fact it can be safely stated to be the ad- 
mitted case of the parties that the testa- 
tor had fallen out with his father Ganga- 
dhar and had gone out of the family. 
The testator’s wife left him and got mar- 
ried to somebody else. By the time of 
his death. the testator was about 40 vears 
of age. He had no children. From the 
evidence it is apparent that Maguni was 
leading a very unhappy life and did not 
have any connection with his own family. 
Satyabhama, the main contestant in the 
proceeding, has stated in cross-examina~ 
tion: 

“Maguni had no ailment when he left 
our house. Even though Maguni had left 
the house 3 years before his death he 
used to come to our house at times, At 
that time he was not staying in our house. 
My father-in-law used to scold him 
whenever he used to come to our house 
seid dia lexan About 6 months before his death 
Maguni eame to our house. He was then 
living in the house of Sashi Kumar. Nei- 
ther myself nor wv father-in-law had 
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taken any step for his treatment.” 
D. W. 3 has stated, 


“Two to three years before his death 
Maguni and his father were not pulling 
on well. After he left the house. nei- 
ther his father, his brother’s wife nor his 
nephew called him to their house.” 

W. 1 has stated, 


“The parents of Maguni began to dis- 
like Maguni in 1958 when he took to drink. 
I was on talking terms with Maguni. 
Maguni took to drink on account of 
stomach trouble. None of the members 
of Gangadhar’s family except Maguni was 
suffering from stomach trouble. I cannot 
say if he was taking liquor to vet relief 
from stomach trouble. Maguni has no 
independent source of income when he 
was living ioint with his father.” 


The evidence on record shows that 
Maguni was beins maintained and look- 
ed after in the family of the appellant. 
The conclusion of the learned trial 
Judge— 


“It is true that the facts and circum- 
stances are such that the testator would 
have been inclined to execute a will, in 
favour of the propounder because he was 
under obligation to the father of the pro- 
pounder as he helped him in different 
ways.” 
appears to be the onlv conclusion which- 
can be reached on an _ assessment of 
the materials placed on record. 


ke In this case the defence is that 
the testator was feeble and debilitated on 
account of prolonged illness and by exer- 
cise of undue influence the document has 
been taken. We have already indicated 
the dictum laid down by the Judicial 
Committee that the burden of proving 
undue influence cannot be discharged by 
merely establishing that a person. has the 
power unduly to overbear the will of 
the testator. It must be shown that in 
she particular case the power was exer- 
cised, and that it was ky means of the 
exercise of that power that the will was 
obtained. The evidence in this case in 
support of the plea of undue influence is 
not at all convincing, All that the cavea- 
tors have been able to establish is that 
Maguni had protracted illness. There is 
some evidence in support of the plea that 
Maguni was addicted to drink. We are 
prepared to accept that evidence and we 
would hold that to relieve himself of the 
stomach vain Maguni had taken to drink. 
Merely the facts that Maguni had taken 
to drinking. the members of his family 
were not looking after him and he was 
living in the family of the appellant full 
of obligation to him cannot eStablish the 
plea of the defendants that the will is 
the outcome of exercise of undue influ- 
ence. 
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8. As we have already said, 
Maguni had no other person in the world 
to be interested in. He must have been 
full of anguish and we are prepared to 
accept Mr, Pal’s submission that the 
testator must have been mentally pre- 
pared to benefit his beneficiaries, that is, 
the appellant and his father and at the 
same time to see that his property does 


not go to the callous members of his 
family who Had forsaken him. In the 
circumstances jit is difficult to assume 


exercise of undue influence merely be- 
eause the testator came to execute the 
wil. D. W. 3 has stated that Maguni 
was an intelligent person. There is no 
evidence to show that at the time when 
the will was executed Maguni was not 
in his proper senses or that he had been 
deprived of his intelligence. 


P. W. 3 is the scribe o2 the will. He 
has categorically stated that the docu- 
ment was scribed under the instructions 
of the testator. Maguni read through the 
contents of the document and after 
understanding the contents put his sig- 
nature. At the foot of the document the 
testator in his own hand has endorsed 
that he read through the document and 
acquainted himself with its contents and 
thereafter signed jit. The manner of 
writing by Maguni clearly goes to show 
that he was sufficiently educated and on 
the date he wrote at the foot of the docu- 
ment and put his signatures on the vari- 
ous pages of the will he was in a fit state 
of mind and had his nermal capacity 
cf understanding matters, The very 
legible and clear writings of his are cor- 
roborative intrinsic evidence of the 
highest order. Nothing in cross-examl-~ 
nation of P. W. 3-contradicts his evidence. 
P. W. 1 is one of the attesting witnesses. 

e has stated that Maguni executed the 
‘will after fully understanding the con- 
tents and the purport of the said docu- 
ment, and Maguni was in sound health 
and mind when he executed Exhibit 1. 
P. W. 1 has further endorsed the evidence 
of P W. 3 about Maguni’s reading the 
document himself. According to P. W. 1 
he had asked Maguni before he actually 
signed the document whether he was 
satisfied with the contents and he replied 
in the affirmative. P. W. 2 who identi- 
fied Maguni before the Sub-Registrar has 
also stated that the Sub-Registrar en- 
quired from Maguni regarding the fac~ 
tum of execution of the will and Maguni 
admitted due execution of the document 
and answered other questions put to him. 
[Maguni was in normal condition of health 
and fit state of mind. Th2 endorsement 
of the Sub-Registrar of the fact of ad- 
mission of the execution bv Maguni also 
corroborates the fact of execution. There 
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is nothing on record to disbelieve P. Ws. 1, 
2 and 3 in regard to the execution of the 
will. Attestation is not in dispute. There- 
fore, we must hold that Exhibit 1 has 
been duly executed and attested. 


Mr. Dasgupta for the respondents 
contended that though the appellant was 
in no way related to Maguni, in the will 
he has been described as a nephew. We 
agree with Mr. Dasgupta’s submission 
that the relationship of the legatee with 
the testator has not been established. 
Therefore, we shall assume that he in- 
deed is a stranger. Merely because such 
a statement has been made, we are not 
in a position to discard the genuineness of 
the will. It is quite possible that the 
helpless testator had been looking upon 
Sashi Kumar as his own brother and the 
appellant was being considered as a 
nephew. In appreciating the mind and 
approach of the testator one has to place 
himself in his situation. We do not at- 
tach anv importance to the descriptior of 
the legatee as the nephew. On the evi- 
dence on record and the fact that the 
document has been duly registered we 
are prepared to hold that whatever little 
suspicious circumstance is claimed to 
have been existing at the time the 
will was executed has been suffi- 
ciently explained by the ypropounder 
and he has been able to remove the 
suspicion. As indicated by their Lord- 
ships of the. Supreme Court in AIR 1968 
SC 1332 what are suspicious circumst- 
ances must be judged in the facts and cir- 
cumstances of each particular case. There 
is no clear evidence that the propounder 
and his father had taken undue initiative 
or had played a prominent part in the ex- 
ecution of the document. The scribe has 
stated that it was the testator not Sashi 
Kumar or the appellant who instructed 
him for scribing the document. The de- 
fence mainly was one of undue influence. 
The caveators have miserably failed to 
establish such defence particularly by the 
standard indicated by the Judicial Com- 
mittee in the decision referred to above. 
On the self same dav along with Ext. 1 
a power of attorney (Ext. 3) had heen 
taken from the testator. As _ already 
stated, the testator had gone out of his 
family. He was keeping constantly ill. 
It was necessary for some capable per- 
son to enforce his right in the property 
which was in the hands of Gangadhar. 
From the fact that such a document was 
taken we cannot also persuade ourselves 
to accept the contention of Mr. Dasgupta 
that the legatee and his father were out 
to grab the property by some means. In 
fact under the will the plaintiff had ob- 
liged himself to maintain Maguni until 
his death. It mav not be an enforce- 
able term of the will, but in view of 
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such an undertaking it was auite reason- 
able to expect both the testator and the 
legatee to think of a contemporaneous 
power of attorney. We would, there- 
fore, reiterate our finding that Ext, 1 has 
heen duly executed by the testator and 
the defendants have failed to establish 
their plea of exercise of undue influence, 


9. We must now deal with Mr. 
Dasgupta’s objection that in the absence 
of clear disposition of property. Ext. 1 
cannot be considered to be a will. Under 
Section 2 th) of the Succession Act. the 
term twill” has been defined as “the 
legal declaration of the intention of a 
testator with respect to his property 
which he desires to be carried into effect 
after his death.” 


In Exhibit 1, the relevant portion re- 
cites— 

‘In lieu of the services rendered, I 
execute this will in respect of my proper- 
ties —- movable and immovable — in your 
FAVOUL. corecti ğ 


(translation is ours) 
Certain terms and conditions were ap- 
pended in a schedule. The fourth one 
thereof authorised the appellant (legatee) 
to obtain the testator’s share through 
Court if need be. 


As we find. the intention to execute 
a will was manifest. Section 74 of the 
Succession Act provides:— 


‘It is not necessary that any techni- 
cal words or terms of art — be used in 
a will, but only that the wording be such 
that the intentions of the testator can be 
known therefrom.” 


In Gnambal, Ammal v. T. Raiu Avyar, 
AIR 1951 SC 103, thelr 
stated :— 


“The cardinal maxim to be observed 
by Courts in construing a will is to en- 
deavour to ascertain the intentions of 
the testator. This intention has to be 
gathered primarily from the language of 
the document which is to be read as a 
whole without indulging in any coniec- 
tures or speculation as to what the testa- 
tor would have done if he had been better 
informed or better advised. In constru- 
ing the Janguage of the will as the Privy 
Council observed in Venkata Narasimha 
v. Parthasathy 41 I. A : 51, at page 70, 
tthe Courts are entitled and bound to 
bear in mind other matters than merely 
the words used. Thev must consider the 
surrounding circumstances the position 
of the testator, his family relationship, 
the probability that he would use- words 
fp a particular sense, and many other 
things which are often summed up In 
the somewhat picturesque figure — the 
Court is entitled to put itself into the 
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testator’s arm-chair ......... ’ A question 
is sometimes raised as to whether in con- 
struing a will the Court should lean 
against intestacy ......... It seems that a 
presumption against intestacy may be 
raised if it is justified by the context of 
the document or the surrounding circum- 
stances: but it can be invoked only when 
there is undoubted ambiguity īn as- 
ene of the intention of the testa- 
or. 


The rule of presumption avainst in-| 
testacy was also adopted by their Lord-| 
ships of the Supreme Court in N. Kasturi 
v, D. Ponnammal, AIR 1961 SC 1302. 
On an analysis of the evidence which 
clearly indicates preponderance of cir- 
cumstances in favour of the execution of 
a will by the testator together with the 
narrations in the document, we have no 


- doubts left in our mind that the docu- 


ment (Exhibit 1) is indeed a will. We 
agree with the contention of Mr. Das-} 
gupta that the nomenclature is not the 
guiding feature but here there js clear 
indication that a will was intended to be 
executed. And in fact Ext. ] was a will. 


16. Even on these findings the ap- 
pellant would not be entitled to probate 
of the will. On examination of Ext. 1, 
we do not find that any executor had 
been appointed by the will. Section 222 
of the Indian Succession Act provides :— 


(1) Probate shall be granted only to 
an executor appointed by the will. 

(2) The appointment may be expres- 
sed or by necessary implication.” 


We do not find any material in the will 
itself from which we can hold that an 
executor had been appointed by neces- 
sary implication. Mr. Pal relied upon 
Kamalamma v. Somasekharappa, AIR 
1963 Mys 136; S. Venkatarama Iver v. 
Sundarambal, AIR 1940 Bom 400; Aru- 
milli Viramma v. Arumilli Seshamma, 
AIR 1931 Mad 343 in support of the con- 
tention that the appellant by necessary 
implication may be taken to have been 
appointed as the executor. We find noth- 
ing useful in the first two cases to sup- 
port Mr. Pal’s contention and the Mad- 
ras case had a different set of facts on 
the basis of which the principle of ap- 
pointment by implication was found ap- 
plicable. Consequently probate cannot be 
granted. On the other hand it would be, 
appropriate, on our finding regarding the 
will to grant letters of administration 
with the will annexed to the legatee as 
provided under Section 232 of the Suc- 
cession Act. ; 


11. We would accordingly allow 
the appeal. set aside the judgment and 
decree of the Iearned Subordinate Judge 
and direct that letters of administration 
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be granted to the appelliart with a copy 
of the will annexed thereio as provided 
‘under Seciion 232 of the Indian Succes- 
sion Act. We direct the parties to hear 
their own costs throughout. 


B. K. RAY, J.:— I agree. 
Appeal allowed. 
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FULL BENCH 
G. K. MISRA, C. J., B. K. PATRA AND 
K. B. PANDA, JJ. 
Phulmani Dibya., Petitioner v. State 
of Orissa and others, Opposite Parties. 
O. J. C. No. 769 of 1971, D/- 17-12- 
1973. 
(A) Constitution of India, ‘Articles 13, 
15 — Mayurbhanj Lakhraj Control Order 
s (1937), Clause 8 — Validity — Offends 
Article 15 — (X-Ref:— Mavurbhanj 
Lakhraj Control Order (1937), Cl. 8). 


General Principle No. 4 (a) under 
clause 8 laying down that women cannot 
succeed to any Brahmottar grant dis- 
criminates between men ard women only 
on the ground of sex. On the plain inter- 
pretation of the provision. it is hit bv 
Article 15 and is void. (Para 10) 


(B) Constitution of India, Article 19 

(1) (f) — Mayurbhanj Lakhraj Control 

Order (1937), Clause 8 — Validity — Does 

not offend Article 19 (1) (f) — (X-Ref :-— 

ei a (Lakhraj Control] Order (1937), 
- 8). 


Clause 8 of the Control Order pres- 
cribing that no Lakhraj is heritable with- 
out the permission in writine of the Maha- 
Tajla or of a competent delagate and that 
such permission may be granted subiect 
0o fresh condition js not hit by Art. 19 
(1) (£4) of the Constitution. The prohibi- 
tion that Lakhraj tenures are not heri- 
table without permission in writing does 
not apply to any particular individual but 
is of a general nature and relates to the 
characteristic of the properzy itself. When 
the tenure was created by the sovereign 
it was made one of restrictive nature. 
Where the property itself is of a limited 
character, the heir or suczessor cannot 
have an enlarged right in the matter of 
acquiring, holding or disposing of that 
property. Article 19 (1) (f) cannot, there- 
fore, be invoked in support of the con- 
tention that the prohibition imposed a 
restriction in the matter of acauisition, 
-holding and disposition of the property. 
ATR 1962 SC 996, Relied on: O. J. C. No. 
2% of 1967 and 1971 (1) Cut WR 605, 
Overruled. (Para 13) 
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(C) Hindu Succession Act (1956), 
Section 4 :(1) (b) --- Mayurbhani Lakhraij 
Control Order :(1937). Clause 8, General 
Principie 4 (a) — Is inconsistent with Sec- 
tion 4 (i) (b) — (X-Ref:—- Mayurbhanj 
Lakhraj Conirol Order (1937). Cl. 8). 

Under the Hindu Succession Act 
there is no restriction on women to in- 
herit any property including Branmottar 
grant, while under tthe ‘Genzral Princi- 
ple No. 4 (a women cannot inherit or 
succeeg to any Brahmottar grant. The 
provision in the Control Order debarring 
women to inherit Brahmottar grant is 
inconsistent with Section 4 (1) (b) of the 
Hindu Succession Act and had ceased to 
have effect. O. J. C. 21 of 1967 and 1971 
(1) Cut WR 635, Approved. l 

(Paras 16, 20) 


R. N. Sinha and S. N Sinha, for 
Petitioner; R. Mohanty, B. C Das. S. 
Misra (1), S. C. Misra, B. Behera and 


Govt. Advocate for Opposite Parties 


G. K. MISRA, C. J.:--- The disputed 
lands situate in the district of Mayur- 
bhanj were recorded as Brahmottar . 
Maufi in the name of Prana Krushna 
Panda who died in 1942 leaving behind 
two daughters — Haramani (Opposite 
Party No. 5) and deceased Ashamani, wife 
of opposite party No. 6. As Prana Kru- 
shna died without leaving anv male heirs, 
the Maharaja of Mayurbhani passed an 
order (Annexure 5) on 7-4-1944 that a 
good candidate should be found out te 
take the property subiect to maintenance 
and marriage of the minor girl Asha- 
mani. On the basis of this order, dis- 
puted lands were settled with Rama 
Chandra Pati. husband of the. petitioner, 
on 13-9-1944 whose name was recorded 
in the record of rights (Annex. 4). Rema 
Chandra died in 1959 leaving behind the 
petitioner as the only heir and she claims 
that she was in possession of the disput- 
ed property. The disputed property 
which is an estate vested in State of 
Orissa on 1-10-1964 Opp. parties 4 and 
§ filed an application in O.E. A. Case 
No. 4 of 1965-66 on 1-2-1965 under Sec- 
tions 6 and 7 of the Orissa Estates Aboli- 
tion Act, 1951 claiming as intermediaries in 
Khas possession. The petitioner filed 
an application in O. E. A. Case No. 17 
of 1965-66 on 3-2-1965 under those sec- 
tions asserting that she was the in- 
termediary in Khas possession. Both 
these cases were heard analogously and 
the disputed lands were settled with the 
petitioner as the intermediary in Khas 
possession, on 26-5-1966. Opposite party 
No. 4 preferred an appeal, By the ap- 
pellate order both the cases were re- 
manded. On 5-9-1969 the Estates Aboli- 
tion Collector held after remand that the 
petitioner cannot inherit the property be- 
ing a female by virtue of the restrictions 
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imposed under the Mayurbhan; Laknrai 
Control Order, 1937 (hereinafter to be 
referred to as the Control Order). ‘He 
also held that she was not in Khas pos- 
session on the date of vesting. The claim 
of opposite parties 4 and 6 was also nega- 
tived. Petitioner filed O.F.A. Appeal 
No. 43 of 1969. Opposite parties 4 and 6 
preferred O. E. A. Appeal No. 45 of 1969. 
Both the appeals were dismissed by the 
A. D.M. (Executive), Mavurbhani bv his 
order (Annexure 1) on 1-5-1976. The writ 
application has been filed under Arts. 226 
and 227 to quash this order, 


Opposite parties 8 to 14 were added 
as interveners bv an order of this Court 
passed on 10-4-1972. Their case was that 
their father was in possession as Bhag 
tenant under Rama Chandra Pati at the 
time of his death jn 1959 and that the 
petitioner was never in possession. The 
interveners had no knowledge about the 
proceedings under the Estates Abolition 
Act. The father of the interveners filed 
O. L, R. Case No. 66 of 1970 in the Court 
of the Additional Tahasildar, Baripada, 
for settlement of the land. In the O. L. R. 
Case the land was settled with the father 
of the interveners on permanent lease 
basis on 22-4-1971. The interveners claim 
rights under Section 8 (1) of the Orissa 
Estates Abolition Act. The petitioner 
filed counter to the interveners’ affidavit 
by stating that the O.L.R. case was filed 
on false averments and by suppression 
of notice and the petitioner was not aware 
of the filing of such a case, or settlement 
and that the alleged settlement during the 
pendency of the Estates Abolition Act 
case without notice to the petitioner is 
bad in law. 


It is to be noticed that opposite party 
No, 4 filed O. J.C. No. 149 of 1971 against 
the order of the A. D.M. (Executive) pass- 
ed on 1-5-1970 (Annexure 1). Though 
that writ application was dismissed at 
the admission stage, opnosite parties 4 
and 6 contest this writ application say- 
ing that the lands should not be settled 
with the petitioner. 

2. This writ application came up 
for hearing before a ‘Bench consisting of 
R. N. Misra and B. K. Ray. JJ. They 
were of opinion that O.J.C. No. 21 of 
1967 (Orissa), Shvama Sundar Sarangi v. 
Anamoni Dei, disposed on 27-8-1970. 
by a Bench’ consisting of B. K. Patra. J., 
and myself, and (1971) 1 -Cut WR 605, 
Sm. Gita Mohanty v. Gelhimani Bewa, 
decided by a Bench consisting of A. 
Misra. J., and myself, require reconside- 
ration. In their referring order dafed 
98-9-1972 the main grounds for re-exa- 
mination of the previous decisions were 
given as follows :— 

(i) The Control] Order is not meant 
for Hindus only, but governs grants in 
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favour of non-clindus and as such the 


Conirol Order is not repugnant to Sec- 
tion 4 (1) (bì) of tha Hindu Succession 


“Act, 1956. 


- (ii) The Lakhraj Grant is resumable 
on the death of the grante? and is not 
heritable and as such the petitioner can- 
not lay any claim to the disputed pro- 
perty by inheritance. 

It is to be noted that the Control 
Order was not produced before this Court 
while the two previous cases were heard 
and the judgments had been given on tne 
basis of certain extracts taken from the 
orders of the appellate Court which were 
accepted by the counsel for both the par- 


a 


ties then to be sufficient for the disposal 


of those cases. This was so stated in the 
judgment in O.J.C. No. 21 of 1967 
(Orissa) as follows :— 


“The learned Advocate for the peti- 
tioner did not produce a copy of the 
Lakharaj Control Order, 1937 which was, 
amended on 7th June. 1943. But the re- 
levant order has been quoted in para- 
graph 8 of the judgment of the Revenue 
Divisional Commissioner and we auote 
the same hereunder.” 

De Mr. Sinha for the petitioner 
advanced the following contentions :— 

Gi) The provision în the Control 
Order to the effect “Women cannot in- 
herit or succeed to any Brahmottar grant.” 
is hit by Articles 15 and 19 (1) (f) of the 
Constitution. 


(ii) The same arora is repugnant 
to Section 4 (1) (bì) of the Hindu Succes- 
Sion Act and as such void. 


(iii) Lakhrai Brahmottar is heritable 
and any inheritance without permission 
of the competent authorities is voidable 
but not void. 


4. We would now proceed to exa- 
mine the first contention. 
Order was enacted on 5th August, 1937 
and there have been some subsequent 
amendments. The Control Order was the 
law prevalent in the ex-State of Mayur- 
bhanj. In Article 13 (3) of the Constitu- 
tion the word “law” has been defined. In 
that Article, unless the context otherwise 
requires, “law” ingludes any Ordinance, 
order, bye-law. rule, regulation, notifica- 
tion, custom or usage having in the terri- 
tory of India the force of law. 


Article 13 (3). (b) defines “laws in 
force”. “Laws in force” includes laws 
passed or made by a Legislature or other 
competent authority in the territory of 


India before the commencement of this. 


Constitution and not previously repealed, 
notwithstanding that any such law or 
any part thereof may not be then in 
operation either at all or in particular 
areas, 


The Contro? 
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Article 13 (1) lays down that all laws 
in force in the territory of India imme- 
diately before the commencement of this 
Constitution, insofar as they are incon- 
sistent with the provisions of this Part, 
shall, to the extent of such inconsistency, 
be void. , 


The ex-State of Mayurbhani -merged 
in the State of Orissa on 1-1-1949. Prior 
to that the Maharaia of Mayurbhani was 
the sovereign in that area. He had full 
legislative, judicial and executive powers. 
He was, therefore, competent to pass the 
Contro] Order as a piece of law pres- 
cribing conditions of enjoyment and trans- 
fer of Lakhraj and other similar tenures 
within the ex-State of Mavurbhani. By 
Extra-Provincial Jurisdiction Act, 1947 
(LVII of 1947) and the Administration of 
Mavurbhanj State Order, 1949 the Con- 
trol Order which was a law in the ex- 
State of Mayurbhanj continued in force 
after the merger. By the date of the 
Constitution, the Control Order | 
law in force in Mayurbhanj district. If 
it is inconsistent with the provisions of 
Fundamental Rights in Part ITI of the 
Constitution, then it would be void to the 
extent of inconsistency. 


5. Before examining the question 
whether the impusned provision is hit by 
Articles 15 and 19 (1) (£) of the Constitu- 
tion, it would be appropriate to notice 
the main features of the Control Order 
relevant to the issue involved in this 
case. 

By the Contro] Order it was consi~ 
dered expedient to define the conditions 
of enjoyment and transfer of Lakhraj 
and other similar tenures. 


Clause 3 of the Control Order pres- 
cribes that “Lakhraj”’ includes similar 
other tenures held under grant made bv 
the Ruler of the State fcr the benefit of 
the grantee and his descendants. 

Clause 8 runs thus:— 


“Notwithstanding any provision con- 
tained in any regulation or order relating 
to the transferability of tenures in gene- 
ral, no Lakhraj shall be transferable by 
mortgage, sale, gifts, will or inheritance 
either “in whole or in part. without the 
permission in writing of the Maharaia or 
of such officers to whom the Maharaia 
may be pleased to delegate his authority 
in this behalf and such permission may 
be granted subject to fresh condition.” 


This clause is very significant. It 
prescribes that Lakhrai is not transfer- 
able by inheritance eithe-= in whole or in 
part without the permission in writing 
either of the Maharaja ov of any compe- 
tent delegate. Even fresh conditions may 
be imposed at the time of granting per~ 
mission. 
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There is some controversy as to the 
meaning of the expression “transferable 
by inheritance’. A person inherits pro- 
perty not by transfer. Such a concept 
is unknown in jurisprudence. Such an 
expression has, however, been used in the 
law enacted by the then sovereign. It is 
too elementary that when the Legisla- 
ture uses words with a specific object, 
the words so used cannot be taken to be 
redundant. Some meaning is to be as- 
cribed to it. In the context the exrcres- 
Sion would mean change of title to the 
property from the predecessor-in-interest 
to the heirs. The underlined expression 
would, therefore, carry the natural mean- 
ing of devolution by inheritance. In 
simple words it means that there can be 
no inheritance of Lakhrai without the | 
permission of the competent authorities 
in writing. Thus, the Lakhraj tenure 
under the Control order is of a precarious 
nature. It is not heritable though ordi- 
narily permission in writing is intended 
to be given to the heirs to inherit the 
property. It is, however, open to the 
Maharaja or his delegate to refuse 
inheritance to the natural heirs or to im- 
pose conditions which are repugnant to 
the incidence of the right of inheritance. 


6. Under Cl. 8 the Maharaja laid 
down certain General Principles to govern 
the inheritance of Lakhraj estates. 

General Principles Nos. 2. 3 and 4 (a) 
may be extracted. 

"2. The duty of regularly blessing 
the Rulers of the State is attached to 
every Brahmottar srant. Evidently there- 
fore no one should be entitled to inherit 
or succeed to any such grant who is not 
a a of performing the duty attached 
o it. _ 

. 3. Other Lakhrai grants are meant 
for enjoyment of the grantees, their heirs 
and successors in perpetuity. 

4. In deciding Lakhraji cases, it is 
the dutv of the officers concerned to see 
that the property descends only to de- 
serving heirs and successors. ` 

(a) Women cannot inherit or succeed 
to anv Brahmottar grant.” 

Under clause 8, there was a reserva- 
tion which runs thus: 

“Notwithstanding the provisions con- 
tained in this Order, the Maharaja re- 
serves the right to refuse inheritance or 
succession in any case where he consi- 
ders the applicant undesirable.” 


Clause 10 (a) is to the effect that the 
Maharaia mav at hjs pleasure exempt any 
particular Lakhraj tenure or any class of 
such tenures from the operation of any 
of ‘the provisions of the Control Order. 


Thus, the main features of the Con- 
trol Order so far as they are relevant to 


tt. 
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this case are that on the death of Rema 
Chandra Pati in 1959 the disputed pro~ 
perty did not devolve upor the petitioner 
in natural course of succession as it would 
have been under the Hindu Succession 
Act. There is inconsistency between the 
Control Order and the Hindu Succession 
Act so far as it debars women from 3e- 
ing entitled to inheritance of anv Brah- 
mottar grant. The Lakhraj tenure is no% 
heritable in accordance with the general 
principles of Hindu law or the Hirdu 
Succession Act. It is a precarious tenure. 
The Maharaja had full authority end 
powers not to allow the Lakhraj to be 
Inherited by the next heir and eyen if 
such a grant is made it could be imposed 
with anv conditions. 


ro On the aforesaid analysis, it 
matters little whether the heir is a male 
or a female. The inheritance is not as a 
matter of right. Consequently, the peti- 
tioner cannot have a right to the land tn- 
less she proves that the grant was given 
in her favour by the permission of the 
competent authority in writing. 


8. It is to be however. noted that 
in deciding Lakhrai cases it is the duty 
of the officers concerned to see that the 
property descends only to deserving heirs 
and successors as envisaged in ‘General 
Principles No. 4’. That means that even 
though the Lakhrai tenures are not heri- 
table as of right, they are to be ordinarily 
settled with deserving heirs and succes- 
sors. Women cannot, however, succeed 
to any Brahmottar grant under ‘General 
Principles No. 4 {aY even though they 


+ 


may þe deserving heirs. 


9. This is why it is contended by 
Mr. Sinha that ‘General Principles No. 4 
(ar is hit by Article 15 of the Constitu- 
tion and is void since 26-1-1950 when the 
Constitution came into force. 

10. Article 15. so far as relevant, 
runs thus i 

"15. (D The State shall not discrimi- 
nate. against anv citizen on grounds only 
of religion, race, caste, sex, place of birth 
or anv of them. 

(3) Nothing in this article shall pre- 
vent the State from making any spectfal 
provision for women and children.” Sp 
Thus, though the State can make special 
provision for women, they cannot be dis- 
criminated only on the ground af sex. 


‘General Principles No. 4 {ay lay- 
ing down that women cannot succeed 
to any Brahmottar grant discriminates 
between men and women only on tae 
ground of sex. On the plain interpreta- 
tion of the provision, it is hit by Art. I5 
and is void. 

11. Mr. Mohanty, however. relies 
on ‘General Principles No. 2’ and con- 


* 
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tends that wamen are not capable of per- 
forming the duty of regularly blessing 
the Rulers of the State which is attached 
to every Brahmottar grant and as such 
they are not entitled to inherit or suc~ 
ceed to such grant and the discrimination 
Is not based on sex only. 


This contention is not în consonance 
with the Principles of Hindu law. It is 
not mentioned in the Control Order that 
women cannot perform the duty of regu- 
larly blessing the Rulers. Law on this 
point is no longer res integra and is con- 
cluded by AIR 1951 SC 293, Sm. Angur- 
bala v. Debabrata and AIR 1955 SC 493, 
Mst. Raj Kali Kuer v. Ram Rattan Pan- 
dey. In AIR 1951 SC 293 their Lordships 
recognised the right of a female to suc~« 
ceed to the religious office of Shebait- 
ship. In the latter case the right of 
hereditary priest in a temple was accepted 
as property where emoluments are at- 
tached to such office. In (1907) 34 Ind 
App 46 (PC). Shahar Banoo v. Aga 
Mahomed Jaffer Bindaneem their Lord- 
ships of the Privy Council approved the 
following observation of the Calcutta 
High Court relating to a Mahomedan reli- 
zious office: 

a FE there is no legal prohibition 

against a woman holding a mutawalliship 
when the trust, by its nature, involves 
“10 spiritual duties such as a woman could 
mot properly discharge in person or by 
deputy.” 
The Supreme Court held that this dictum 
equally applies to the office of a Pujari 
and Panda in a temple. After reviewing 
she entire law on the point, their Lords 
ships made the following observation: 

“A careful review, therefore, of the 
~eported cases on this matter shows that 
zhe usage of a female succeeding to a 
oriestly office and getting the same per~- 
deputy is 
one that has been fairly well recognised. 
There is nothing in the textual Hindu 
-aw to the contrary. Nor can it be said 
shat the recognition of such a usage is 
opposed to publie policy. in the Hindu 
-Zaw sense. As already pointed out the 
eonsideration of public policy can only 
be given effect in the present state of the 
law, to the extent required for enforcing 


adequate discharge of the duties appur< | 


senant to the office. Subject to the proper 
and efficient discharge of the duties of 
she office, there can be no reason either 
on principle or on authority to refuse to 
accord to a female the right to succeed 
=o the hereditary office held by her hus- 
>and amd to get the duties of the office 
>serformed by a substitute excepting 
2ases where usage to the contrary is 
leaded and established.” (Para 11) 
Thus, females can succeed to Shebaiti 
-ight and right of a Pujari to perform 


—_ 
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Puja in a temple and are entitled to the 
emoluments attached to the office by suc- 
cession. They can discharge their duty by 
appointing competent deputies. The iden- 
~tical principle applies with greater force 
to the duty or regularly blessing the 
Rulers. On the aforesaid analysis, ‘Gene- 
ral Principles No. 4 (a) that women can- 
not inherit or succeed to any Brahmottar 
grant is hit by Art. 15 (1) of the Consti- 
tution and is void. 


12. + It may be incidentally noted 
at this stage that from 1-1-49 there was 
no Ruler in the ex-State of Mayurbhanj 
and by the Constitution (Twenty-sixth 
Amendment) Act, 1971 the institution of 
Rulership had been abolished and there 
is no corresponding authority in the State 
of Orissa who is entitled to receive the 
blessings which was personal to the ex~ 
Rulers. It is, therefore, doubtful if ‘Gene- 
ral Principles No. 2’ has any legal vali- 
dity now. It is, however, not necessary to 
express any final opinion on this aspect 
and, more so, when Lakhraj tenures have 
been abolished by the Orissa Estates 
Abolition Act, 1951. 


13. Mr. Sinha next contended that 
Clause 8 of the Control Order prescrib- 
ing. that no Lakhraj is heritable without 
the permission in writin? of the Maha- 
raja or of a competent delegate and that 
such permission may be granted subject 
to fresh condition is hit by Art. 19 (1) ($) 
of the Constitution and is void. 

14, Art. 19 (1) (f) read with Arti- 
cle 19 (5) runs thus:— 

“19. Protection of certain rights re- 
garding freedom of speech, ete. (1) All 
citizens shall have the righit— 

( to acquire, hold and dispose of 
property. 

(5) Nothing in  sub-clauses (d), (e) 
and (f) of the said clause shall affect the 
operation of any existing law insofar as 
it imposes, or prevents the State from 
making any law imposing, reasonable res- 
trictions on the exercise of any of the 
rights conferred by the said sub-clauses 
either in the interests of the general pub- 
lic or for the protection of the interests 
of any Scheduled Tribe.” 


The prohibition that Lakhraj tenures 
are not heritable without permission in 
writing does not apply to any particular 
individual but is of a general nature and 
relates to the characteristic of the pro- 
perty itself, When the tenure was creat- 
ed by the sovereign it was made one of 
restrictive nature. It is not heritable and 
transferable except by the permission of 
the competent authority m writing. Where 
the property itself is of a limited charac- 
ter, the heir or successor cannot have an 
enlarged right in the matter of acquir- 
ing, holding or disposing of that property. 
Whoever accuires the property would 
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take it subject to those limitations under 
which it was created. Article 19 (1) (£) 
cannot, therefore, be invoked in support 
of the contention that the prohibition 
imposed a restriction in the matter of ac- 
quisition, holding and dispesition of the 
property. 


The matter is concluded by AIR 1962 
SC 996 (Sikander Jehan Begum v. Andhra 
Pradesh State Government). In that case 
the Jagirs under consideration were not 
heritable and on the death of the Jagir- 
dar it was always a case of resumption 
and re-grant. Any person who claimed to 
be the successor of the deceased Jagirdar 
had no right to come to a Civil Court for 
establishing that claim. There could not 
be any claim to the succession at all, the 
question of re-grant being always in the 
absolute discretion of the Nizam. After 
the Rule of the Nizam came to an end, 
the only change that occurred was that 
on the death of the Jagirdar, the pro- 
perty vested in the State and could be 
re-granted to a successor in the discre- 
tion of the State, 


In this context their Lordships ob- 
served as follows:— 


“In view of the special character of 
the property in question, it is obvious 
that the petitioners cannot challenge the 
validity of Section 13 (2) on the ground 
that it contravenes Art. 19 (1) (f).” 
(Para 21) 


This dictum applies with full force to 
the present case. The contention that 
clause 8 of the Control Order is hit by 
Art. 19 (1) (£) is untenable and is re- 
jected. In this view of the matter, it is 
not necessary to examine the applicabi- 
lity of Art. 19 (5). 


15. Mr. Sinha contended in the 
alternative that even assuming that ‘Ge- 
neral Principles No. 4 (aY is not hit by 
Art. 15 of the Constitution, it would cease 
to apply to Hindus in view of Section 4 
(1) (b) of the Hindu Succession Act, 1956 
which came into force on 17th of June, 
1956, the succession having opened in 
1959 on the death of Rama Chandra Pati. 


16. To appreciate the aforesaid 
contention, Section 4 may be extracted: 


“4. Overriding effect of Act— (1) 
Save as otherwise expressly provided in 
this Act: 

(a) any text, rule or interpretation of 
Hindu law or any custom oor usage as 
part of that law in force immediately be- 
fore the commencement of this Act, shall 
cease to have effect with respect to any 
rena for which provision is made in this 

Ct; 

(b) any other law in force immedi- 
ately before the commencement of this 
Act shall cease to apply to Hindus in so 
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far as it is inconsistent with any of the 
provisions contained in this Act. 


(2) For the removal of doubts it is 
hereby declared that nothing contained 
in this Act shail be deemed to affect zhe 
provisions of any law for the time being 
in force providing for the prevention of 
fragmentation of agricultural holdings or 
for the fixation of ceilings or for the de- 
volution of tenancy rights in respect of 
such holdings.” 


Section 4 (1) (a) has no application 
to this case. Section 4 (1) (b), in terms, 
applies. The Control order was the law in 
force immediately before the commenze- 
ment of the Hindu Succession Act and it 
shall cease to apply to Hindus in so žar 
as it is inconsistent with any of the pro- 
visions contained in this Act. In the order 
of reference a view was expressed that 
the Control order may apply to non- 
Hindus and consequently Section 4 (1) 
(b) is not to be applied as it is confined 
only to Hindus. The opinion so expressed 
is untenable. It may be that the Control 
Order in some of its provisions may zp- 
ply tc persons other than Hindus. The 
question for consideration, however, is 
whether in its application to Hindus it is 
repugnant to any of the provisions under 
the Hindu Succession Act as envisaged 
under Section 4 (1) (b). 


We must accordingly examine as to 
what is the inconsistency. Under the 
Hindu Succession Act there is no restric- 
tion on women to inherit any property 
including Brahmottar grant, while under 
the ‘General Principles No. 4 (a)? wom2n 
cannot inherit or succeed to any Brah- 
mottar grant. ‘General Principles No. 4 
(a)’ must, therefore, cease 
Hindus after the coming into force of tne 
| Hindu Succession Act. 


17. Mr. Mohanty contends that by 
virtue of Section 4 (2) of the Hindu Suz- 
cession Act, Section 4 (1) (b) or othar 
provisions of the Hindu Succession Act 
have no application to agricultural lands. 
In support of this contention he placas 
reliance on AIR 1970 All 238 ‘Smt. Prema 
Devi v. Joint Director of Consolidation) 
which lays down that the provisions of 
the Hindu Succession Act cannot be made 
applicable to agricultural plots governed 
by the U. P. Zamindari Abolition Act ard 
Land Reforms Act. The contention re- 
quires careful examination. 


In List III in Schedule VII of tke 
Constitution, Entry No. 5 runs thus:— 


*5. Marriage and divorce. infants ard 
minors; adoption; wills, intestacy ard 
succession; joint family and partition; all 
matters in respect of which parties in 
judicial proceedings were immediately 
before the commencement of this Consti- 
tution subject to their personal law.” 


~ 
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Entry No. 5 in List III corresponds 
to Entry No. 7 of List HI in Schedule VII 
of the Government of India Act, 1925, so 


. far as succession is concerned, which runs 


thus: : 

‘7, Wills, intestacy and succession, 
save as regards agricultural land.” 

Thus, succession as regards agricul- 
tural lands was specially excluded from 
the Concurrent List of the 1935 Act and 
it is on the basis of this principle that it 
was held in AIR 1941 FC 72 (In re Hindu 
Women’s Rights to Property Act (1937)) 
that Hindu Women’s Rights to Property 
Act, 1937 had no application to agricultu~ 
ral lands. ' 


In Entry No. 5 of List ITI in Schedule 
VII of the Constitution agricultural lands 
are not excluded from succession. The 
Parliament was, therefore, competent in 
legislating on succession to all lands in- 
cluding agricultural lands in exercise of 
the powers conferred in Entry No. 5. 
There is, therefore, no substance in the 
contention that Section 4 (1) (b) or cther 
provisions of the Hindu Succession Act 
do not extend to agricutural lands. We 
agree with the exposition of law given in 
AIR 1957 Orissa 1 (Laxmi Debi v. Suren- 
dra Kumar) and AIR 1960 Punj 462 (Sant 
Ram Dass v. Gurdev Singh) and do not 
agree with the Allahabad view unless in 
those Acts there are clear provisions to 
the contrary regarding succession. 


18. The contents of Section 4, sub- 
section (2), also justify such a conclu- 
sion. The section could have been worded 
to say that the Act had no application to 
succession or inheritance to agricultural 
lands. On the contrary, only three cases 
have been excluded from the operation 
of the Act provided there is law to that 
effect to the contrary in any State on 
these subjects. Those three matters are 
prevention of fragmentation of agricul- ., 
tural lands, fixation of ceilings and devo- 
lution of tenancy rights in respect of such 
holdings. The case before us is not con- 
cerned with prevention of fragmentation 
of agricultural lands or fixation of ceil- 
ings. The only relevant point for consi- 
deration is whether there is any law in 
the State of Orissa prescribing devolu- 
tion of tenancy rights in respect of agri- 
cutlural holdings contrary to the provi- 
sions of the Hindu Succession Act. If, in 
fact, there is any such law, that would 
prevail over the provisions of the Hindu 
Succession Act by virtue of Section 4 (2). 
There is, however, no such law in Orissa 
governing devolution of tenancy rights 
contrary to the Hindu Succession Act, 


-The argument of Mr. Mohanty is, there- 


fore, wholly academic. 


19. As has already been stated, 
there is no right of inheritance to Lakh- 
raj tenures though the claim of deserv- 
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ng heirs is to be given preferential treat- 
ment. There is, therefore, no substance in 
Mr. Sinha’s contention that - inheritance 
will automatically take effect in law un- 
less the State avoids the same by a speci- 
ic order. The correct legal position is 
hat there will be no inheritance without 
fhe permission in writing of the compe- 
ent authority. 

' 26. On the aforesaid analysis, the 
Wo Bench decisions of this Court refer- 
‘ed to in paragraph 2 of this judgment 
‘correctly laid down the law that the pro- 
vision in the Control Order debarring 
vomen to inherit Brahmottar grant is in- 
‘consistent with Section 4(1) (b) of the 
indu Succession Act and had ceased to 
lave effect. 

But in those two cases the Control 
Irder had not been produced and had 
10t been fully examined in all its per- 
pective and the ultimate conclusions 
‘eached therein with regard to the herit- 
ibility of Lakhraj tenures are contrary 
o law. On the principles analysed by us 
vith regard to the law on Lakhraj tenu- 
‘es, those two decisions have not been 
ey decided and are hereby over= 
uled, 

21. We will sum up our conclu= 
ions with regard to the law relating to 
zakhraj tenures in the ex-State of 
Jayurbhanj thus:— 

(i) ‘General Principles No. 4 (ay in 
he Control Order that women cannot in= 
erit or succeed to any Branmottar grant 
s void as being in contravention of Arti- 
le 15 of the Constitution. It ceases to 
ipply to Hindus under Section 4 (1) (b) 
f the Hindu Succession Act. 

(ii) Clause 8 of the Control Order is 
wot in contravention of Art. 19 (1) Ci] of 
vuhe Constitution. 

(iii) Inheritance to Lak: nraj tenure is 
not as of right. It is a precarious tenure. 
Right to it flows only if permission in 
writing is given by the competent au- 
thority who can impose even fresh con-« 
ditions at the time of regrant. 

(iv) A duty has, however, bean cast 
on the competent authority to see that 
Lakhraj tenures descend to deserving 
heirs and successors. 

22. On the aforesaid legal posi- 
tion, the petitioner shall have to esta~ 
blish in an application under Section 7 
of the Estates Abolition Azt the follow- 
ing two facts, 

(i) She has permission in writing 
from the competent authority to inherit 
the lands under the Brahmottar grant in 
favour of her deceased husband. 

(ii) She was in Khas possession on 
the date of vesting. 


23. No permission in writing had 
been produced and as to Khas possession 
she claims to have entrusted the manage~ 
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ment of the property as a widow to op-« 
posite party No. 

Her claim was, however, negatived, 
principally on the ground that as a wo~ 
man her claim to inherit the property 
must be eschewed out from considera~ 
tion. 

Mr. Sinha accordingly prays that the 
case may be remanded to give the peti- 
tioner an opportunity to produce the 
permission in writing. 

After giving our anxious considera 
tion to the matter we agree with Mr. 
Sinha that the case would be remanded 
in the interests of justice to the appel- 
late authority to give an opportunity to 
the petitioner to prove permission in 
writing, if any. The petitioner and oppo- 
site parties Nos. 4 and 6 would be given 
an opportunity to adduce evidence on 
that point only. Fresh evidence will not 
be permitted on the question of Khas 
possession on the date of vesting. If the 
appellate authority comes to the conclu- 
sion that there was no permission in 
writing as required in law, the petiticn- 
er’s application is to be dismissed as she 
would not become an intermediary to 
maintain an application under Section 7 
of the Orissa Estates Abolition Act even 
though she might be found to be in Khas 
possession on the date of vesting. 

24, The interveners, opposite par~ 
ties 8 to 14, did not appear at the time of 
hearing of the writ application. They did | 
not contest the proceedings filed by 
the petitioner under Section 7 of tne 
Orissa Estates Abolition Act. Rightly 
their case was not considered by the au- 
thorities below and they will not be par- 
mitted to contest this proceeding even 
after remand. 


25. In the result, the order of ihe 
appellate authority is set aside. A writ 
of certiorari be accordingly issued. The 
appellate authority is directed to dispose 
of the case in accordance with law and 
the observations made above. In the cir- 
cumstances, -parties to bear their own 
costs. 


PATRA, J.:— I agree, 
PANDA, J.:— I agree. 
Petition allowed, 
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the Constitution ‘of -India, praying to 
quash Revenue “Department, Govt. of 


Orissa, 
3-1-1970. 


Orissa Estates Abolition Act (1951) 
(1 of 1952), Ss. 13-K (b); 3 (1); 3A, 2 (g) 
— “Intermediary” — No raiyats on lands 
held by intermediary — Does not make 
the person not an intermediary — (X- 
Ref:— Interpretation of Statutes — Rule 
of Ejusdem Generis). (1970) 36 Cut LT 
1108, Overruled. 


When a definition states that a parti« 
cular term ‘means’ some things and in- 
cludes some other things it is not neces- 
sary to assume that the first and the 
second category have invariably any par- 
ticular common characteristic though 
they often do have it. From the definition 
of intermediary in Section 2 (h) it does 
not follow that what is stated in the latter 
clause is restrictive of what is stated in 
the earlier clause, nor is the phrase ‘all 
other holders of interest in land between 
the raiyats and the State’ in the second 
clause any indication of a common cha- 
racteristic between both categories, on 
the principle of ejusdem generis. The ob- 
servations in (1970) 36 Cut LT 1108 
(Pr. 9) that an intermediary would come 
between a raiyat and the State, of whai- 
ever class he may be, and that if below 
the petitioner there is no raiyat, then the 
petitioner would not be an intermediary 
is expressed too widely and cannot be 
correct as an abstract proposition of law, 
although in the majority of cases, there 
would be tillers of soil below the inter- 
mediary. 


Where it is conceded by the petition~ 
ers that in the record of rights the deity 
is recorded as a Malguzar merely be- 
ause the lands are lying waste and 
were not possessed by any tenant, the 
deity would cease to be an intermediary. 
The land therefore vested in the State 
on the publication of notification under 
Section 3-A. (1970) 36 Cut LT 1108, Over- 
ruled. (Paras 11, 12) 


S. Misra 2 and S. K. Mohanty, for 
Petitioners; Govt. Advocate, for Opposite 
Parties. 

PATRA, J.:— Petitioner No. I is 
Shri Balunkeswar Mahesh, a deity, the 
management of whose temple is, by an 
order issued by the Commissioner of 
Orissa Hindu Religious Endowments, 
vested in petitioner No. 2. Lands measur- 
ing 100.55 acres pertaining to Khewat 
No. 2 and Khata No. 14 in mouza Hatia 
Tangara and more fully described in 
para. 3 of the writ petition belong to peti~ 
tioner No. 1 who has been recorded as a 
Malsuzar in respect of those properties 
in the current settlement record-of~ 
Rights. In exercise of the powers con 
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ferred by Section 13 (k) (b) and sub-sec- 
tion (1) of Section 3 of the Orissa Estates 
Abolition Act, 1951 (hereinafter, referred 
to as the Act), the State, by issuing Noti- 
fication No. S.R.O. 22/70 dated 3rd Janu- 
ary, 1970 (Annexure 4) declared that the 
trust estate of Hatia Tangara of the deity 
Shri Balunkeswar Mahesh in the district 
of Keonjhar has passed to and bacome 
vested in the State free from all encum- 
brances. The petitioners have filed this 
application for quashing the impugned 
notification, 


2. It is stated in para. 3 of the 
petition that the lands mentioned in the 
schedule to the petition are in the nature 
of waste lands lying in the heart of 
Keonjhar town. It is, however, admitted 
in para. 10 of the petition that as the 
deity has intermediary interest in the 
lands, a notification was issued by op- 
posite party No. 1 under Section 3-A of 
the Act for vesting the said lands in the 
State. Subsequent to this notification, the 
deity preferred a claim under Section 
13-D of the Act before the Estates Abo- 
lition Tribunal for a declaration that the 
aforesaid lands of the deity form a trust 
estate. The Tribunal by its order Anne- 
xure 2 dated 3-2-1967 allowed the appli- 
cation and declared that it is a trust 
estate, The effect of the order of the Tri- 
bunal, as provided in Section 13-I of the 
Act is that the trust estate shall be 
deemed to have been excluded from the 
operation of the vesting notification and 
never to have vested in the State in 
pursuance thereof. But under the powers 
reserved in the State by Section 13-K (b) 
of the Act, the State was not debarred 
from vesting any trust estate by. issue of 
a notification under Section 3. It is in 
pursuance of this power that Govern- 
ment issued the impugned notification. 


Be It is alleged in the petitio 
that as the disputed lands are situated in 
the heart of Keonjhar town and are fit 
for being used as homestead lands, dif- 
ferent Departments of Government had 
at different times constructed their build-~ 
ings on parts of the lands without pay- 
ing the price to the petitioners, and con- 
sequently, the patitioner No. 2 on behalf 
of the deity had issued notices calling 
upon the authorities concerned to pay 
the appropriate price. It is alleged that 
with a view to avoid such payment, the 
State Government mala fide issued the 
impugned notification. There are no rai- 
yats on the disputed lands. As the aim 
of this notification is to abolish the inter- 
mediary interest between the raiyat and 
the State, and as in the case of disputed. 
properties there are no raiyats, the im- 
pugned notification under the circum- 
stances has not been issued to achieve 
the aims and objects of the Act and con- 
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sequently the impugned notification is 
invalid. l 

4. The State in its counter-affida~ 
vit does not deny the allegation of the 
petitioners that there are no raiyats in the 
disputed lands. But it is contended that 
the disputed properties ccnstitute the 
Hatia Tangar estate and that the im- 
pugned notification has been validly issu- 
ed in respect thereto. 


5. This case came up originally 
for disposal before our learned brothers 
R. N. Misra and B. K. Ray, JJ. On the 
authority of a Bench decision of this 
Court in Sm. A. Kameswaramma v. State 
of Orissa, (1970) 36 Cut LT 1108, it was 
contended before the learned Judges that 
unless there be an intermediary between 
the tiller of the soil and the State, there 
can be no estate and no vesting order 
can be made in respect thereof. AS the 
Bench thought that the question raised is 
ef substantial importance and is not free 
from doubt having regard to the decision 
in (1970) 36 Cut LT 1108, this writ_peti< 
tion has been referred to a larger Bench 
and that is how the matter has come up 
before us for disposal. 


6. The only point pressed by Mr. 
S. Misra (2) for the petitioner at the time 
of hearing is that the deity is not an 
intermediary’ within the mz2aning assign~ 
ed to that term in the Act. The sole 
ground for such submission is that an 
intermediary comes between a raiyat and 
the State and as in respect of the disput- 
ed lands there are admittedly no raiyats, 
the ‘deity would not be an intermediary. 


T. To appreciate this contention 
it is necessary to notice kow the two 
expressions ‘estate’ and “intermediary 
are defined in the Act. The expression 
testate” is defined in Section 2 (g) of the 
vict and runs thus: 


“2 (g) ‘estate’ includes a part of an 
estate and means any land held by or 
vested in an intermediary and included 
under one entry in any revenue-roll or 
any of the general registers of revenue~ 
paying lands and revenue free lands, pre~ 
pared and maintained under the law re~ 
lating to land revenue for ihe time being 
in force or under any rule, order, custom 
or usage having the force of law, and 
includes revenue-free lands not entered 
in any register or revenue-roll and all 
classes of tenures or under-tenures and 
any jagir, inam or maufi or other similar 
grant; 


Explanation I:— Land revenue means 
all sums and payments in money or in 
kind, by whatever name designated or 
locally known, received or claimable by 
or on behalf of the State irom an Inter- 
mediary on account of or in relation to 
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any land held by or vested in such inter~ 
mediary; - 


Explanation IJ :— Revenue free land 
included land which is, or but for any 
special covenant, agreement, engagement 
or contract would have been liable to 
settlement and assessment of land reve~ 
nue or with respect to which the State 
has power to make laws for settlement 
and assessment of land revenue; 


Explanation III:— In relation to 
merged territories ‘estate’ as defined. in 
this clause shall also include any mahal 
or village or collection of more than one 
such mahal or village held or vested in 
an intermediary which has been or is 
liable to be assessed as one unit to land 
revenue whether such land revenue be 
payable or has been released or com- 
pounded for or redeemed in whole or 
in part.” 

The expression ‘Intermediary’ is defined 
in Section 2 (h) which runs thus: 


“2 (h) ‘Intermediary’ with reference 
to any estate means a proprietor, sub- 
proprietor, landlord, land-holder, malgu- 
zar, thikadar, gaontia, tenure-holder, 
under-tenure-holder and includes an 
inamdar, a jagirdar, zamindar, [llequdar, 
Khorposhdar, Parganddar, Sarbarakar 
and Maufidar including the Ruler of an 
Indian State merged with the State of 
Orissa and all other holders or owners of 
interest in land between the raiyat and 
the State: 


Explanation I:— Any two or more 
intermediaries holding a joint interest in 
an estate which is borne either on the 
revenue roll or on the rent-roll of ano- 
ther intermediary shall be deemed to be 
re intermediary for the purposes of this 

ct; 


Explanation IIl:— The heirs and suc- 
cessors-in-interest of an intermediary 
and where an intermediary is a minor or 
of unsound mind or an idiot, his guardian, 
Committee or other legal curator shall 
be deemed to be an intermediary for the 
purposes of this Act. All acts done by an 
intermediary under this Act shall be 
deemed to have been done by his heirs 
and successors-in-interest and shall be 
binding on them.” 


Section 3 (1) provides that the State Gov- 
ernment may from time to time by noti- 
fication, declare that the estate specified 
in the notification has passed to and be- 
come vested in the State free from all 
encumbrances, The Act was amended by 
Orissa Act 15 of 1956 and one of the am- 
endments made is insertion of Section 3-A 
which provides that without prejudice to 
the powers under Section 3, the State 
Government may by notification declare 
that the intermediary interests of all 
intermediaries or a class or classes of 
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intermediaries in the whole or a part of 
the State have passed to and become. vest- 
ed in the State free from all encum- 
brances. l 7 

8. It is admitted in para. 10 of the 
writ petition that the deity has interme- 
diary interest in the disputed lands and 
that a notification was made by opposite 
party No. 1 under Section 3-A of the Act 
vesting the said lands in the State. In 
view of this admission made in para. 10 
it is idle for the petitioners now to con- 
tend that the deity was not an inter- 
mediary. 

9. By Orissa Act 5 of 1963, the 
Act was amended by inserting therein a 
new Chapater II A consisting of Section 
13-A to 13-K making special arrangement 
for the management of religious and chari- 
table endowments, and public trusts. Sec- 
tion 13-A (e) defined a trust estate to 
mean an estate the whole of the net in- 
come whereof under any trust or other 
legal obligation has been dedicated exclu- 
sively to charitable or religious purposes 
of a public nature without any reserva- 
tion of pecuniary benefit to any indivi- 
dual. Section 13-D authorised the trustee 
in respect of a trust estate upon the issue 
of a notification under Section 3-A of the 
Act to make an application to the Tribu- 
nal constituted under Section 13-C claim- 
ing that the estate is a trust estate. Sec- 
tions 13-H to 13-K dealt with proceeding 
before the Tribunal and Section 13-I pro- 
vided that all estates declared under that 
chapter to be trust estates by the Tribu- 
nal shall be deemed to have been exclud- 
ed from the operation of the vesting noti- 
fication and never to have vested in the 
State in pursuance thereof. Section 13-K 
(b) provided that nothing in Chapter II-A 
shall be deemed to debar the State Gov- 
ernment from vesting any trust estate by 
the issue of a notification under Sec. 3, 


10. After the issue of the notifica- 
tion under Section 3-A vesting the inter- 
mediary interest of the deity in the State, 
the petitioners filed a claim before the 
Tribunal under Section 13-B. The claim 
was allowed; the disputed properties were 
declared to be trust estate (Annexure 2). 
Iť is, therefore, not open to the petition- 
ers to contend now that the disputed 
properties never constituted an ‘estate’. 
Subsequent to the declaration made under 
Section 13-I, the State Government by 
issuing the impugned notification at An- 
mexure 4 dated the 3rd January, 1970 
under Section 13-K (b) and sub-section 


(1) of Section 3 of the Act declared that. 


the disputed trust estate has passed to 
and become vested in the State free from 
all encumbrances. 

11. It only remains to be examin- 
ed whether despite the admitted position 
that the disputed property is an estate 





and the admission made by the petition- 
ers in para. 10 of the petition that the 
deity had intermediary interest in the 
disputed lands, there is any merit in their 
present contention that the deity is nit 
an intermediary merely because there 
are no raiyats in the disputed lands. In 
support of this contention, reference is 
made to the preamble of the Act which 
is— 

“to provide for the abolition of all 
the Rights, Title and Interest in Land of 
Intermediaries by whatever name known 
including the Mortgages and Leases of 
such Interest, between the Raiyat and the 
State of Orissa, for vesting in the said 
State of the said rights, title and interest 
and to make provision for other matters 
connected therewith.” 


It is argued that the object of the abo- 
lition of the Zamindari tenure being the 
elimination of intermediaries and the 
improvement of the lot of the actual til- 
lers of the soil, the Act cannot be madè 
applicable in respect of lands lying waste 
such as the disputed lands in this case, 
because there being actually no tillers of 
the soil, there is no question of there þe- 
ing any intermediary between such til- 
lers and the State. To strengthen this 
argument, reference is made to the ex- 
pression ‘tand all other holders or owners 
of interest in land between the raiyat and 
the State” appearing in the definition of 
the term ‘Intermediary’, it has to be notic- 
ed that the definition in Section 2 (h) as- 
signs to the word ‘intermediary’ a pri- 
mary meaning by specifying certain cate- 
gories of persons whose connotation is 
well defined under the various tenancy 
laws, namely, proprietor, sub-proprietor, 
landlord, land-holder, malguzar, thikadar, 
gaontia, tenure-holder, under-tenure- 
holder. The further connotation of the 
word is brought in by an expansive clause 
which commences with the phrase ‘tang 
includes’. The use of the phrase ‘and in- 
cludes’ in the definition indicates only an 
extension of the primary meaning. When 
a definition states that a particular term 
‘means’ some things “and includes” some 
other things it is not necessary to assume 
that the first and the second category 
have invariably any particular common 
characteristic though they often do have 
it. In the present case, from the definition 
of intermediary it does not follow that 
what is stated in the latter clause is res- 
trictive of what is stated in the earlier 
clause, nor is the phrase ‘aJl other hold- 
ers of interest in land between the raiyats 
and the State’ in the second clause any 
indication of a common characteristic be-. 
tween both categories on the principle of 
ejusdem generis (See K. C. Gajapati Nara- 
yan Deo v. State of Orissa, AIR 1953 
Orissa 185). It, therefore, appears to us 
that it is a mistake to equate the word 
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‘intermediary’ as defined, with a person 
who holds an intermediate status between 
the tiller and the State or to confine that 
connection only to such lands in respect 
of which such an intermediary position 
of the land-holder obtains. The observa- 
tion by a Bench of this Court in (1970) 36 
Cut LT 1108 (para. 9) that an intermedi- 
ary would come between a raiyat and the 
State, of whatever class he may be, and 
that if below the petitioner there is no 
raiyat, then the petitioner would not be 
an intermediary is, in our opinion, ex- 
pressed too widely and cannot be correct 
as an abstract proposition of law, al- 
there 
would be tillers of soil below the inter- 
mediary. 

12. In the present case, it is con- 
ceded by the petitioners shat in the Re- 
cord-of-Rights the deity is recorded as a 
Malguzar in respect of the disputed pro- 
perty. As already pointed out, in para. 10 
of the petition it is admitted that the 
deity had intermediary interest in the 
disputed lands. Merely because the lands 
are lying waste and wer2 not possessed 
by any tenant, the deity, who is a Mal- 
guzar and as such an intermediary in res- 
pect of the disputed property, would not 
cease to be so. 

13. There is no merit in this appli- 
cation which we accordingly dismiss, but 
in the circumstances, without costs. 

G. K. MISRA, C. J.:— I agree, 

PANDA,- J':— I agree. 

Petition dismissed. 
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Jadunath Naik and others, Appel- 
lants v. Bipra Charan Naik, Respondent. 


Second Appeal No. 402 of 1969. D/- 
- of J. N. Pat- 
naik. Dist. J., Balasore. D/- 23-7-1969. 

Civil -P. C. (1908), O. 20, R. 18 — 
Partition suit Co-owner erecting 
building upon land in excess of his legiti- 
mate share at considerable cost — Allot- 
ment of shares. 


In a partition of joint property, 
where a co-owner has built upon land in 
excess of his legitimate share at consi- 
derable cost, such excess share, contain- 
ing the construction is allotted to him, 
compensating the other co-owners in 
other allotment. This equitable rule, 
however, cannot be practically applied. 

Where the builder co-owner is al- 
lotted the excess area by reason of: his 
having built his house on it and there is 


-mno sufficient homestead land available for 


allotment to the other co-owners. 
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ae Cal LJ 25 and AIR 1927 Mad 676. Rel. 
(Paras 7. 9) 

ee Referred s : (Chronological Paras 
AIR 1927 Mad 676. Periakaruppan Chetti 
y. Arunuchalam Chetti 7 
(1910) 12 Cal LJ 25, Upendranath Baner- 
jee y. Umesh Chunder Banerjee vine 


B. Mohapatra. for Appellants: L. K. 
Dasgupta, for Respondent. 


JUDGMENT :— The defendants are 
the appellants. This appeal is from the 
partly reversing decision of the learned 
lower appellate Court in a suit for parti- 
tion. The sole grievance in this ap- 
peal is directed against that portion of 
the judgment of the lower appellate 
Court in which the entire house, standing 
on plot No. 4028, has been directed to be 
allotted to the share of the plaintiffs, 
compensating the defendants Nos. 1 and 2 
for the loss in their shares in the house 
site by such allotment. 


ee The plaintiffs and defendants 
are members of the same family. The 
following genealogy will show their re- 
lationship: 

(See page 146 for genealogy) 

3. The ` suit property which is 
the subject-matter of the partition suit 
is the homestead land with an area of 
A0.167 and comprises of four plots. 4026; 
A027, 4028 and 4029. Out of them, A0.02 
of plot no. 4029 is a tank. A0.031 of plot 
no. 4026 is a bari and there are houses, 
standing on the other two plots, 4027 
and 4028. There is no dispute that 
each branch of the family has 1/3rd ` 
interest in the suit property and that 
though there had been no partition by 
metes and bounds of the suit property. 
the branches'‘had disrupted in status 
long before, 


4, The trial Court passed a pre- 
liminary decree for partition, helding 
that each of the branches is entitled to 
1/3rd share, but directed that, while ef- 
fecting the partition, the parties or the 
‘Commissioner, as the case mav be. will 
respect the present possession of the 
parties so far as practicable and equit- 
able, 

5. It has been concurrently found 
iby both the Courts below that about 25 
years ago, the plaintiff built two paras- 
thas of houses on C. S. Plot No. 4028 
with his own money. About three vears 
ago, defendants Nos. 1 and 2 occupied the 
morthern parastha with the permission 
of the plaintiff. It is also undisputed 
that the plaintiff constructed the two 
rows of houses (parasthe) over the land 
in excess of his share in the site. 


6. The learned lower appellate 
Court, taking, all these facts into consi- 
deration, directed as follows: 
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“I think the entire house should þe 
allotted to the plaintiff and defendants 1 
and 2 should þe adequately compensated 
both as to the value of the building land, 
On which the superstructure stands, 
which is due to the share of defendants 
1 and 2 within plot No. 4028 and also 
taking into consideration the other valu- 
able building land available after valuing 
the same at a fair price to be essential 
to the defendants I and 2 ` 


I find no merit in the appeal. It is 
accordingly dismissed but subject to the 
directions contained in the last part of 
the judgment as to allotment of the 
houses on plot No. 4028 in favour of the 
plaintiff and commensurate compensation 
both in value and in homestead land to 
defendants 1 and 2.” 


This part of the direction is strongly ob- 
jected to by defendants Nos. 1 and 2 (ap- 
pellanis). Defendants 3 to 7. who have 
similarly constructed their new houses 
over another portion of the homestead 
land, are not much affected by the afore- 
said direction regarding allotments given 
by the lower appellate Court. 


7. The question. therefore, is 
whether there is any sanction for such 
allotment and whether such allotment is 
to be maintained. modified or reversed. 
In dealing with this question, the findings 
of fact rendered by the lower appellate 
Court are accepted. 


In a partition of joint property 
amongst co-owners, one of the usual 
principles of equity which is enforced by 
the Courts is to respect present posses- 
Sion of the parties. and where a co-owner 
has built upon land in excess of his legiti- 
mate share at considerable cost, such ex- 
cess share, containing the construction is 
lallotted to him, compensating the other 
co-owners in other allotment. I will ex~ 
tract this principle of equity which is 
almost universally recommended by 
Courts. as enunciated in the case of 
Upéndranath Banerjee y. Umesh Chun- 
der Banerjee reported in (1910) 12 Cal 
LJ 25 which is stated as follows: 


| 
Laxamidhar (D. 5) 





| 
Krupasindhu (D. 6) 


“In fact, it is well settled that if one 
joint owner has in good faith effected 
valuable improvements upon the common 
property at his own expense, equity will 
take this fact into consideration upon a 
partition, and in some way. will make an 
allowance to him therefor, in addition to 
his rateable share of the property ..... TEA 
although a co-tenant who has spent, 
money in the improvement of the joint 
property, May not be entitled to call 
upon his co-sharers to compensate him 
for the expenditure, yet he has a 
defensive equity which is enforcible in 
the event of a partition: it is in re- 
cognition of such equitable right that to 
the co-owner who has made the improve- 
ments, is assigned that portion of the pro- 
perty on which the improvements have 
been made, the division being made on 
the basis of the unimproved value. This 
method is adopted. whenever the nature 
of the property and the improvements, 
and situation of the latter are such as to 
render such distribution practicable. and 
it can be done without injury to the 
Other co-tenants ....scsseces .. The equity 
Of a co-tenant to have the part of the 
common property which he has im- 
proved, allotted to him on a partition, is 
mot founded upon theory that he made , 
the improvements with the consent, ex- 
press or implied of his co-tenants: the 
principle rather is, that if the right of 
one joint owner, to effect an improve- 
ment for which he will ultimately be en- 
titled to claim allowance, were denied, 
beneficial user of the joint property might 
in many instances become impracticable”, 


In the case of Perlakaruppan Chetti v. 
Arunuchalam Chetti reported in ATR 
1927 Mad 676 the same equitable princi- 
ple a been upheld in the followings 
words: 


“When a person builds with his self- 
acquisition on land which is ancestral 
and in which a person subsequently gets 
an interest by birth, and when it cannot 
be said that the builder built with know- 
ledge of another person’s rights in the 
land and without his consent or against 
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his will, the proper rule on partition is 
to allot the building and site to the per- 
son who built the superstructure and 
taking into consideration the value of the 
site to give the share of its value or 
equivalent joint property to the other 
toparcener. I can find no decisions which 
compel me to hold that the coparcener 
claiming a share is entitled under such 
circumstances to the value of the build- 
fing also or to require its demolition.” 


8. In the instant case, the plain- 
t constructed two rows of residential 
houses twenty-five years ago openly with 
his own money and so, obviously, to the 
knowledge of all his co-sharers. Despite 
their such knowledge, they let him spend 
his own money exclusively on such con- 
struction. Subsequently. as the finding 
is, defendants Nos. 1 and 2 were permitted 
by the plaintiff to reside in the northern 
row of his house presumably out of com- 
passionate consideration as their original 
house had fallen down. 


In this context of circumstances, it 
has been argued by the appellants be- 
fore me that if this principle is applied. 
it will not be equitable to defendants 
Nos. t and 2. since the residue of the 
suit homestead land are either beds of a 
tank or low lying bari and as such, unfit 
for building purposes. They further 
contend that in the circumstances. if is 
impracticable to render such distribution 
as suggested by the lower appellate 
Court without causing injury to the ap- 
pellants. The injury, envisaged is that 
the appellants would be without a roof 
until the other low lying lands. allotted 
to them, are made fit for homestead pur- 
poses and until a house is constructed. 
Mr. Das Gupta, on the other hand, 
argues that defendants Nos. I and 2 will 
be compensated, if available homestead 
area falls short of their shares, by money 
for this injury by finding out the defi- 
ciency in the appellants’ share of the 
homestead and then to estimate money 
required to render an equivalent area 
from the low lying lands, fit for home- 
stead and to require the plaintiff to pay 
the sums to the appellants. 


9. The equitable rule, extracted 
above from Calcutta and Madras deci- 
sions, is subject to certain riders. One 
rider ig that the equitable distribution 
should be resorted to only when practic- 


able. The practicability in the instant case. 


means that if the builder co-sharer 1s 
allotted the excess area by reason of his 
having built his house on it, there must 
be sufficient homestead land available 
for allotment to defendants 1 and 2. 
Since sufficient land is not available. the 
equitable rule cannot be practically ap- 
plied. The other rider is that unless the 
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builder, the plaintiff in the instant case, 
has built upon that excess homestead 
area without knowledge of the rights of 
defendants 1 and 2 therein and or with- 
out their consent, implied or express, 
the equitable rule cannot be applied. In 
the instant case. it cannot be said that 
the plaintiff was not aware of the rights 
of the defendants 1 and 2 in every inch 
of the homestead and that they consented 
to his building on a part of the homestead 
in excess of his share. Absence of objec- 
tion on the part of defendants 1 and 2 to 
the plaintiff’s building upon an area of 
the homestead in excess of his share can- 
not be construed as consent with the 
conscious knowledge that such building 
enterprise was entered upon with the 
object of affecting their interest in ab- 
sence of evidence, that such construction 
was of such stupendous proportions or 
was entailing such huge expenses as 
would amount to imparting notice. 

10. Defendants I?I and 2 (had 
No notice) of the plaintiffs’ intention to 
claim the site as so built upon, towards 
his share. In substance, this equitable 
rule cannot be attracted when the plain- 
tiffs original act is a deliberate act of 
violation of the rights of his co-sharer 
and thus, is founded on a wrong. Fur- 
ther, in the instant case, the plaintiff 
allowed defendants 1 and 2 to reside in 
the northern row of houses and for all 
practical purposes, the plaintiff volun- 
tarily gave up possession jin respect 
thereof in favour of the defendants 1 
and 2. 


11. Thus considering everything. 
I would direct that the northern row of 
houses on plot No. 4028 should be allot- 
ted to defendants 1 and 2 and the plain- 
tiff should be given equal quantity of 
land from the Eastern plot with money 
compensation which would be necessary 
for constructing a similar type of row 
of houses of equal dimension. This 
money compensation shall be estimated 
by the Court during final decree pro- 
ceeding and the defendants 1 and 2 shall 
be liable to pay the same to the plain- 
tiff within a certain period to be fixed 
by the Court and in default, it shall be 
directed that the money adjudged as 
payable by defendants 1 and 2 to the 
plaintiff on this count shall bear interest 
at the rate of 6 per cent per annum wit 
effect from that date of default. 

In making such allotments as afore- 
said, the Court has to see as far as pos- 
sible that each branch gets compact area 
with a passage kept from the road to the 
South upto the tank in plot No. 4029 so 
that there will be an approach for Piot 
INo. 4026 also. 

12. In the result, the appeal is 
allowed and the directions of the Lower 
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Appellate Court are modified as above. 
In the circumstances of this case. there 
will be no order for costs. 
Appeal allowed without costs. 
Appeal allowed. 


AIR 1974 ORISSA 148 (V 61 C 44) 
S. K. RAY, J. 


Banchhanidhi Das, Appellant v. Bhanu 
Sahuani and others, Respondents. 


Mise. Appeal No. 100 of 1972, D/- 
16-4-1973, from order passed by K. M. 
Subudhi, Sub. J.. Behrampur, D/- 19-7- 
1972, 


Civil Precedure Code (1908), S. 144 
— Restitution of possession — Anplicabi- 
lity, 

Section 144. Civil P. C. can be in- 
voked only when a party has suffered in- 
jury by an act of the Court and not 
otherwise. (Para 7-8) 
Cases Referred: Chronological Paras 


AIR 1953 SC 136 6 
AIR 1966 SC 948 6 
AIR 1943 PC 189 8 
AIR 1941 Pat 577 ' 7-8 
AIR 1922 PC 269 7-8 
(1913) 21 Ind Cas 84 (Cal) 7-8 


(1871) 17 ER 120, Rodger v. Comptoin d’ 
Escompte De Paris 7-8 


H. G., Panda, for Appellant; 
A. K. Padhi, for Respondents. 

S. K. BAY, J.:— This appeal arises 
out of a restitution proceeding under Sec- 
tion 144. Civil P. C. The facts leading to 
this proceeding are recounted herein- 
below. 


Sri “Radhakanta Mahaprabhu, a deity 
represented by its trustee and Archak 
Banchhanidhi Das as plaintiff No. 1 and 
Banchhanidhi Das as plaintiff No. 2 1n- 
stituted a suit for declaration that the 
second plaintiff’s forefathers were the: 
hereditary Archaks of the plaintiff No, 1 
and that in due course of succession the 
hereditary Archakship has come to vest 
in the plaintiff No. 2. Further declara- 
tion was sought that the defendant No. l 
has no manner of right, title or interest 
in the deity’s properties or in the institu- 
tion, There was a recital in the plaint 
that plaintiff No. 2 was in possession of 
the deity’s properties as such hereditary 
Archaks. Defendant No. 1, who mainly 
contested the suit put forward a defence 
that his father was the Dharmakarta and 
had endowed the lands to the deity aE 
that plaintiff No. 2 was oniy a Pp 
eae with no hereditary right. The 
trial Court dismissed the sult on 12-1- 
1961. An appeal was carried before the 
District Judge. That appeal was filed on 
8-3-1961 and numbered as T. A. 31/61. 
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During the pendency of this appeal. the 
defendant No. 1 locked the temple on 
17-3-1961 and thereby ousted plaintiff 
No. 2 from it. Subsequently the District 
Judge issued an interim order of iniunc- 
tion on 30-3-1961 which was made abso- 
lute on 10-4-1961 after hearing defen- 
dant No. 1 who took the plea that he 
had already dispossessed the second 
plaintiff during the first week of Febru- 
ary, 1961, that is-to say, before filing of 
the T. A. 31/61 and as such the plaintiff 
was not entitled to an order of injunc- 
tion. Defendant No, 1 moved this Court 
in M. A, 43/61 against the order of the 
District Judge granting iniunction against 
him. M. A. No. 48/61 was allowed on 
9-9-1963 and the injunction order of the 
District Judge was vacated on the ground 
that the plaintiff No. 2 being already. out 
of possession on the date of his applica- 
tion for injunction was not entitled to 
recover possession under the guise of an 
injunction order. This is what this 
Court said: 


“The judgment of the learned Dis- 
trict Judge cannot stand both on fact as 
well as in law. On the admission of 
plaintiff No. 2 that on 17-3-1961 he was 
dispossessed it was within the juris‘iction 
of the learned District Judge to grani an 
order of injunction. Injunction is pri- 
marily a relief against possession. and 
the party continuing in possession can 
only ask the Court to issue an order of 
injunction against an interference with 
possession. If on 17-3-1961 plaintiff 2 
was dispossessed on his own allegation, 
if not earlier as alleged by defendant 
No. 1 (Defendant No. 1 alleged disposses- 
Sion in first week of February. 1961) no 
relief by way of injunction either under 
Order 39, or under Section 151, Civil 
P. C. can be granted: This is sufficient 
to dispose of the application.” 

T. A No. 31/61 was dismissed on` 
29-9-1964. Plaintiff then filed S. A. No. 
24/65 which was disposed of on 17-12- 
1969. The affirming decree of the lower 
appellate Court was modified to the 
limited extent that a declaration was 
given that plaintiff No. 2 was the here- 
ditary Archak. The other finding that 
defendant No. 1's forefathers were the 
Dharmakarta of the religious institution 
was upheld, 


2. The plaintiff No. 2 filed an ap- 
plication under Section 144, Civil P. C. 
on 16-3-1971 which was registered as 
M.J.C. No. 51/71. He claimed Rupees 
4341.50 p. as computed in para. 4.of his 
restitution petition towards his arrear 
dues and recovery of possession of the 
office of Archakshin by wav of restitu- 
tion and for costs. 

The ariginal defendant No. 1 in this 
suit died at the stage of second appeal 
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and his legal representatives had been 
substituted. These legal representatives 
contested the restitution proceeding on 
the ground, inter alia. that since the re- 
liefs claimed by way of restitution were 
not the benefits received by the defen- 
dant No. 1 under any erroneous judg- 
ment, the obligation to restitute did not 
arise. 

3. -The Munsif allowed the resti- 
tution of plaintiff No. 2’s former posses- 
sion under Section 144, Civil P. C. but 
rejected the reliefs for arrear dues and 
costs as they were not determined in the 
suit. He, however, left those questions 
open for consideration during execution 
proceedings. 


4. On appesl, the lower appellate 
Court dismissed the restitution applica- 
tion. According to him since the plain- 
tiff-petitioner filed a suit for mere de- 
claration that he was tne hereditary 
,Archak of the deity and that declaration 
was negatived by the first two Courts 
and allowed by this Court in Second Ap- 
peal, there was nothing for restitution. 
He, however, observed as. follows: 

“By virtue of the decree passed by 
the Hon’ble High Court he is to report 
(for) duty in the temple and if he is in 
any way obstructed by the defendants- 
appellants, the party is at liberty to 
move the Hon’ble Court for contempt of 
Court. But I find nothing which should 
be restituted to him by the order of this 
Court as nothing has been gained bv the 
other party by an erroneous judgment of 
the lower Court. In this view of the 
matter I set aside the order of the 
learned Munsif and allow the appeal.” 


5. it is now to be considered how 
far the doctrine of restitution embodied 
in Section 144, Civil P. C. is attracted in 
„the context of the facts aforesaid: 


Section 144, Civil P. C. runs as fol- 


WS: f 

"144, Application for restitution: 

(1) Where and in so far as a decree 
or an order is varied or reversed. the 
Court of first instance shall. on the ap- 
plication of anv party entitled to any 
benefit by way of restitution or other- 
wise, cause such restitution to be made 
as will, so far as may be. place the par- 
ties in the position whica they would 
have occupied but for such decree or 
order or such part thereof as has been 
varied or reversed: and. for this pur- 
pose the Court may make any orders 
including orders for the refund of costs 
and for the payment of interest, damages 
compensation and mesne profits. which 
are properly consequential on such varia- 
tion or reversal. 

(2) No suit shall be instituted for 
the purpose of obtaining anv restitution 
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or other relief which could be obtained 
by application under sub-section (1).” 

6. This section has been consi- 
dered by the Supreme Court in a num- 
ber of eases. 

In the case of Bhagwant Singh v. Sri 
Kishen Das, AIR 1953 SC 136 dealing 
with the scope of the Section 144, Civil 
P. C. their Lordships said: 

“Phe doctrine of restitution is that 
on the reversal of a judgment the law 
raises an obligation on the party to the 
record, who received the benefit of the 
erroneous judgment, to make restitution 
to the other party for what he had lost 
and it is the duty of the Court to enforce 
that obligation unless it is shown that re- 
stitution would be clearly contrary to 
the interests of justice. 


Where the judgment-debtor fails to 
show that the sale of his property was 
in substance. and truth a consequence of 
the error in the decree that was reversed 
he cannot invoke the aid of Section 144.” 


The same view was reiterated in the 
case of Binayak Swain v. Ramesh Chan- 
dra, AIR 1966 SC 948 as follows: 


“The principle of the doctrine of 
restitution is that on the reversal of a 
decree, the law imposes an obligation on 
the party to the suit who received the 
benefit of the erroneous decree to make 
restitution to the other party for what 
he has lost. This obligation arises auto- 
matically on the reversal or modifica- 
tion of the decree and necessarily carries 
with it the right to restitutio of all that 
has been done under the erroneous de- 
cree; and the Court in making restitu- 
tion is bound to restore the parties, so 
far as they can be restored. to the same 
position they were in at the time when 
the Court by its erroneous action had 
displaced them from.” 

Thus, the following conditions must 
be fulfilled for application of the princi- 
ple of restitution. 

(1) There must be an erroneous judg- 

ment: 
(2) Benefit of that erroneous judg- 
ment must have been received by a party 
to the record, namely, defendant No. 1 
in this case; 

(3) The party claiming restitution 
must show that as a consequence of the 
error in the judgment or decree. a party 
received the benefit: and 


(4) The erroneous judgment’ was re« 
versed in appeal. 

The facts recounted above will show 
that the suit was for a declaration only. 
There was no consequential praver for 
an injunction restraining the defendants 


` from interfering with the plaintiff’s pos- 


session or restraining them from doing 
any other act which would interfere 
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with the right claimed by the plaintiff. 
There was no claim for any salary. 
There was thus no judgment rendered in 
regard to possession or salary of the 
plaintiff No. 2 and the judgment of the 
first two Courts dealt with the sole ques- 
tion of declaration of right of plaintiff 
No. 2 and negatived the declaration 
sought for. No benefit was receivable by 
defendant No. 1 under or pursuant to 
such an erroneous declaratory Judgment 
mor any benefit was received under’ such 
erroneous judgment or decree. The pos- 
session which defendant No. 1 acquired 
on 17-3-1961 was an independent act: of 
violence or high-handedness on his part. 
Tt may be that defendant No. 1 was em- 
boldened to take law into his own hand 
and to oust plaintiff No. 2 because of 
the erroneous judgment negativing the 
declaration of the right of plaintiff No. 2 


but that is not the same thing as to say . 


that the defendant No. 1 got possession 
pursuant to or under the erroneous judg- 
ment or decree which. were reversed in 
second appeal or as a result of any act 
of Court done in that litigation. Thus 
no obligation to restitute possession 
was cast on defendant No. I and after 
him, on his legal representatives. 


7-8. Mr. Panda contends that even 
if Section 144 is not applicable in terms, 
nevertheless, possession should be de- 
livered to the plaintiff in exercise of the 
jnherent powers of the Court in a proper 
case, and he asserts that this is a proper 
case where such inherent power should 
be exercised. In support of this conten- 
tion he had relied upon a few decisions 
which I now will proceed to deal with. 
The earliest case relied upon by him is 
a case of Hara Chandra Samanta v. 
Chintamoni Datta reported in (1913) 21 
Ind Cas 84 (Cal). In this case the plain- 
tiffs brought a suit for recovery of pro- 
perty and obtained a decree. The de- 
fendants, who were in possession of the 
suit property on the date of the suit were 
deprived of that possession by the plain- 
tiffs, though this was not effected by ex- 
ecution of the decree. In this case a de- 
cree for possession had been passed and 
such possession should have been deli- 
vered if the decree had’ been executed. 
But before execution the plaintiff ob- 
tained possession. Thus this case is dis- 
tinguishable on facts from the case in 
hand where the judgment and decree 
were merely declaratory ones and no pos- 
session was directed to be delivered 
thereunder. So the possession acquired. 
by the plaintiffs cannot even be assumed 
to have been: received in pursuance of 
the decree. 


Reliance was next placed upon the 
case of Mohammad Hanif v. Khairat Ali, 


~ 
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AIR 1941 Pat 577. The facts of this case 
may be briefly stated. One Raia was 
the proprietor of Serampur Estate. He 
also acquired Khorposh rights in village 
Girnia by purchase at an auction sale in 
1903. After Raia’s death his uncle in- 
stituted a suit against his (Raia’s! widow 
(hereinafter referred to as Rani) in res- 
pect of all of the Raja’s properties in- 
clusive of village Girnia. The Raia had 
title to village Girnia but had not ob- 
tained possession thereof. The suit was 
decreed and the uncle took delivery of 
possession. Since the Raia had not ob- 
tained possession of Girnia which he had 
purchased in auction, the uncle brought 
another title suit against the khorposh- 
dars arid got a decree and took delivery 
of possession. In course of this litigation 
the uncle died and his son was sub- 
stituted. After the decree of the Sub- 
Judge in favour of the uncle, Rani ap- 
pealed to the High Court. The High 
Court modified the decree. Rani went 
further up to the Privy Council and 
there she was successful to the extent 
that her right was declared to all the 
self-acquired properties of her husband 
which included Girnia. In obedience to 
the decree of the Privy Council, the 
widow took delivery of possession of all 
the self-acquired properties including the 
khorposh rights in village Girnia by way 
of restitution under Section 144, Civil 
P. C. as by that time possession had been 
obtained by the uncle or his heir. It 
will be seen from the facts that in 
uncle’s first suit against the Rani village 
Girnia was also the subject-matter of 
that litigation. The uncle got a right to 
possession of village Girnia under his 
decree against the Rani and obtained 
possession of the same in executicn of a 
decree for possession passed in a subse- 
quent suit against the Khorposhdars on 
the footing of his title acquired, under” 
the decree in his first suit. When the 
Privy Council decision was rendered the 
uncle or his successor-in-interest was al- 
ready in possession of Girnia. Tne de- 
cree for possession in the subsequent 


suit wag thus a benefit received in pur- 


suance of the decree that the uncle got 
against the Rani. That decree having 
been reversed, the Rani was entitled to 
all the benefits which she would have 
been obtained if placed in the position of 
the uncle which she would have occupied 
but for the erroneous decree by wav of 
restitution, and those benefits would in- 
clude possession acauired by the uncle 
only on account of the erroneous decree. 
In such circumstances, their Lordships 
said that Séction 144 applied even though 
possession was transferred merely in 
consequence of the decree and not 
through proceedings under it Even 
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apart from the provisions of Section 144, 
their Lordships said that the Court was 
competent to grant restitution under the 
inherent powers in a proper case. This 
decision, in my opinion, does not help 
Mr. Panda’s client because the defendant 
No. I did not obtain possession through 
Court on the footing of declaration 
of his title. 


In the case of Jai Berham v. Kedar . 


Nath, AIR 1922 PC 269. their Lordships 
of the judicial Committee of the Privy 
Council noticed Section 144, Civil P. C. 
and said that it was the duty of the 
Court under that section to place the 
parties in the position which they would 
have occupied, but for such decree or 
such part thereof as has been varied or 
reversed. This dictum is in full accord 
with as has been said by the Supreme 
Court in the cases cited above. They also 
proceeded to state another principle, 
mamely, that the dutv or jurisdiction of 
a Court under Section 144, Civil P. C. 
is also inherent in the general jurisdic- 
tion of the Court to act rightly and fair- 
ly according to circumsiances towards 
all parties. It was amplified by refer- 
ence to an extract from the opinion of 
Cairns, L. C. in Rodger y, Comptoir d’ 
Escompte De Paris. (1&71) 17 ER 120 
which runs as follows: 


“One of the first and highest duties 
of all Courts is to take care that the act 
of the Court does no injury to any of 
the suitors and when the expression ‘the 
act of the Court’, is usad, it does not 
mean merely the act of the primary 
Court. or of any intermediate Court of 
Appeal, but the act of the Court as a 
whole from the lowest Court which en- 
tertains jurisdiction over the matter upto 
the highest Court which finally disposes 
of the case.” 

„līt is clear that this principle apart from 
Section 144, Civil P. C., can be invoked 
only when a party has suffered injury 
by act of the Court. In the present case, 
plaintiff No. 2 did not suffer any iniury 
by reason of anv act of Court and so 
this principle also cannot be called in 
aid. 

In the case of Rohani Ramandhwaj 
Prasad Singh v. Har Presad Singh, AIR 
1943 PC 189 their Lordships of the Judi- 
cial Committee noticed Section 144 and 
said that— 


“When a decree is varied or reversed 
in circumstances giving rise to a right by 
way of restitution, the right arises auto- 
matically and is claimakle under Sec- 
tion 144 before the trial Court.” 
fn this case one ‘P’ brought a sult against 
‘A’, a minor, for possession of A’s estate 
which was under the Court of Wards and 
_ got a decree. An appeal was carried to 
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the High Court by ‘A’. While appeal 
was pending in the High Court, by order 
of that Court, ‘P’ was put in possession 
of sult properties on condition that he 
furnished surety in a sum of Rs. 42,000/-. 
The surety was furnished and P got pos- 
session. The High Court ultimately re- 
versed, the trial Court’s decree and dis- 
missed P’s suit. Their Lordships said 
that A could get mesne profits from the 
P in respect of the P’s possession of the 
estate, in pursuance of the Hish Court’s 
order by way of restitution. But no 
damages claimed on account of wrorgful 
act of the plaintiff during that period of 
his possession could be awarded by way 
of restitution. This clearly reiterates 
the view that where a partv receives a 
benefit in pursuance of an erroneous de- 
cree or on account of such a decree by 
order of Court as an interim measure a 
right by way of restitution arises which 
is to be given effect to either under Sec- 
tion 144, Civil P, C. or under the cther 
principles, of restitution which is inherent 
in the general jurisdiction of the Court. 
The instant case does not come either 
under any one of these two principles. 
This case does not support the contention 
of Mr. Panda. 


9, Having regard to the princi- 


‘ples of law discussed above and all the 


circumstances of the case, I am of opi- 
nion that the restitution prayed for has 
been rightly rejected by the lower ap- 
pellate Court. The appeal accordingly 
fails and is dismissed, but there would 
ibe no order for costs. 


10. During course of argument 
Mrs. Padhi appearing for the respondents 
fairly conceded that in view of the de- 
claration of the hereditary right of 
Archakship of the plaintiff No. 2, he is 
entitled to perform the seba puia of the 
deity and other duties of the office. Her 
clients are not interested in prohibiting 
him to go inside the temple and to per- 
form sebapuia of the deity and to carry 
out other duties of the office. The de- 
claration of hereditary Archakship in 
favour of plaintiff No. 2 vests him with 
a civil right and any interference with 
that right will certainly give him a cause 
of action for getting appropriate remedy 
in appropriate Court of law. It is hoped: 
that the respondents here shall not inter- 
fere with the right of plaintiff No. 2 as 
hereditary Archak. His claim for ar- 
rear salary, for the reasons stated above, 
has been rightly rejected. as being be- 
yond the scope of the doctrine of resti- 
tution embodied under Section 144, Civil 
P. C. 

Appeal dismissed without costs. 

Appeal dismissed. 
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, AIR 1974 ORISSA 152 (V 61 C 45) 
5. K. RAY, J. 


Narayan Chandra Bhanja Birabar 
Jagadey, Appellant v. State of Orissa, 
Respondent. 


Second Appeal No. 344 of 1969, D/- 
2-4-1973, from order of P. K. Mohapatra, 
Sub. J., Bhubaneshwar, D/- 13-5-1969. 


Civil P. C. (1908). S. 80 — Notice 
(annexing draft-plaint) Jacking details 
requisite under — Draft-plaint neither 
produced nor proved — Notice is invalid. 
{Case law discussed.) (Paras 5 and 6) 


Cases Referred: Chronological Paras 


AIR 1969 SC 674, Raghunath Das v. 
Union of India 5 
ATR 1969 SC 1256, Beohar Rajendra 
Sinha v. State of M. P. . 5 


AIR 1963 SC 424, Amar Nath Dogra v. 
Union of India 5 
ATR 1958 SC 274, Dhain Singh v. Union 
of India 5 


AIR 1927 PC 176 = 54 Ind App 338, 
Bhagchand Dagdusa v. Secy. of State 
5 


B. K. Pal, for Appellant: Addl. 
Govt. Advocate, for Respondent. 


JUDGMENT :— The plaintiff is the 
appellant having lost his suit in both the 
Courts below. 


2. The suit was for a declaration 
that the entries in respect of the suit 
properties in Amabadi Khata Nos. 479, 
480 in Gar Haladia and No. 967 in mouza 
Kuaput are null and void and for cor- 
rection of the record of rights by re- 
cording the plaintiff as sthitiban raiyat 
In respect of the same. 


3. At the time of hearing of this 
Second Appeal Mr. Patnaik. Additional 
Government Advocate for the State 
raised a pleg of non-maintainability of the 
suit on the ground that Section 80, Civil 
P. C. has not been complied with, name- 
ly, the plaint did not contain a statement 
that a notice under Section 80, Civil 
P. C. has been: served. Thereupon, Mr. 
Pal filed an application for amendment of 
the plaint by inserting a clause stating 
` that notice under Section 80, Civil P. C. 
against the defendant acting through its 
officer has been issued and delivered to 
the defendant as prescribed under Sec- 
tion 80, Civil P. C. After hearing ob- 
jection, this amendment was allowed and 
the State was required to file additional 
written statement. The additional writ- 
ten statement was filed in the Court and 
thereafter the Second Appeal was again 
taken up for hearing. 


EQ/1Q/C280/73/CSI 


Narayan Chandra v. State (Rav J.) 


ALR. 


4» Mr. Patnaik Additional Gov- 
ernment Advocate again takes the plea 
that infirmity of non-compliance of Sec- 
tion 80, Civil P. C. in that the rotice is 
insufficient and is wanting in the material 
particulars required to be stated therein, 
despite the amendment of the plaint, 
still continues and accordingly the suit 
Shall be dismissed. 


5. Section 80, Civil P. C. has been 
held to be mandatory provision of law. 
The Privy Council in the case of Bhag- 
chand Dagdusa v. Secy. of State, 54 Ind 
App 338 = (AIR 1927 PC 178) laid 
down that the terms of Section 30 
Should be strictly complied with. That, 
however, does not mean that the terms 
of the notice should be scrutinised in 
pedantic manner or in a manner com- 
pletely divorced from common. sense. 
Dhain Singh v. Union of India, AIR 
1958 SC 274. Dealing with this Section 
of Civil P. C. the Supreme Court has 
laid in another case Beohar Rajendra 
Sinha v. State of Madhya Pradesh, AIR 
1969 SC 1256: 

“Section 80 is no doubt imperative: 
failure to serve notice complying with 


the requirements of the statute will 
entail dismissal of the suit. But the 
notice must be reasonably construed. 


(Any unimportant error or defect cannot 
be permitted to be treated as an excuse 
for defeating a just claim. In consider- 
ing whether the provisions of the sta~ 
tute are complied with. the Court must 
take into account the following matters 
lin each case (1) whether the name, des- 
eription and residence of the plaintiff are 
wiven so as to enable the authorities to 
identify the person serving the notice; 
(2) whether the cause of action and the 
relief which the plaintiff claims are set 
out with sufficient particularity: (3) 
whether a notice in writing has been de-_ 
livered to or left at the office of the ap- 
propriate authority mentioned in the 
section: and (4) whether the suit is in- 
stituted after the expiration of two 
months next after notice has been served, 
and the plaint contains a statement that 
Such a notice has been so delivered or 
left. In construing the notice the Court 
cannot ignore the object of the legisla- 
ture, viz. to give to the Government or 
the public servant concerned an opportu- 
nity to reconsider its or his legal posi-~ 
tion. If on a reasonable reading of the 
motice the plaintiff is shown to have 
given the information which the statute 
requires him to give. any incidental de- 
fects or irregularities should be ignored.” 
The object of notice contemplated bv 
Section 80, Civil P. C. is to give to the 
concerned "Government and publice off- 
cers opportunity to reconsider the legal 
position and to make amendment or to 


1974 


settle the claim, if so advised without 
litigation. The legislative intention be- 
hind that section is that public money 
and time should not be wasted on un- 
mecessary litigation and the Government 
and the Public Officer should be given a 
reasonable opportunity to examine the 
claim made against them lest they should 
be drawn into avoidable litigations. The 
purpose of law is advancement of jus- 
tice. The provisions in Section 80 are 
mot intended to be used as boobytraps 
laeainst ignorant and illiterate persons. 
(Raghunath Das v. Union of India, AIR 
1969 SC 674. This case has further laid 
down that— 


“Section 80, Civil P. C. requires 
among other things, that the notice must 
state the name, description and place of 
residence of plaintiff.” 


fn the case of Amar Nath Dogra vy. Union 
of India, AIR 1963 SC 424 it has been 
, laid down that, 

“It is, no doubt, true that a notice 


under Section 80 is not a pleading and 
meed not be a copy of the plaint and 
that no particular or technical form is 
prescribed for sucn a notice, still having 
regard to the object for which Section 30 
has been enacted, the details which it 
contains should be sufficient to inform 
the party on whom it is served of the 
mature and basis of the claim and the 
relief sought. Admitting that a notice 
has to be interpreted nct vpedantically 
but in the light of common sense with- 
out one being hypercritical about the 
Janguage still the question to be consi- 
dered is whether in the notice there is 
substantial Information conveved on the 
basis of which the recipient of the notice 
could consider the claim of the would-be 
plaintiff and avert the suit.” 


6. Keeping these principles in 
mind let me proceed to consider the 
notice under Section 80, Civil P. C. The 
notice is extracted: below: 

Notice 


To 
The Collector, Puri, 
Sir, 


I propose to file a suit in the Court 
of the Munsif, Khurda fer correction of 
tthe Record of rights since some of my 
lands have been wrongly entered as Ana- 
badi Khata under the Stete Government 
in the last settlement papers. The list 
of the properties is indicated in the pro- 
posed plaint attached herewith, to be 
filed. for your perusal ard application. 
The draft plaint may be treated as notice 
under Section 80, Civil P. C. to you. 

Sd. Damodar Naik. 
Advocate.” 
This is a notice by one Damodar Naik, 
Advocate to the Collector, Puri. The 
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mame, description and residence of the 
plaintiff do not appear in this notice. 
The cause of action does not appear to 
have been set out in the notice. There 
is no enumeration of the land in the 
motice. This notice refers to a draft 
fplaint appended to it which it is stated 
to be treated as notice under Section 80, 
(Civil P. C. That draft plaint, however, 
has mot been proved as a part of this 
notice. It is not possible to treat the 
present plaint in suit as the draft plaint 
referred to in Ex. 2. No evidence has 
been brought to my notice showing that 
the suit plaint is identical with the draft 
plaint referred to in Ex. 2. In view of 
all the omissions of material particulars, 
which are required by Section 80, Civil 
P. C. to be stated, from the notice it 
cannot be treated as a valid notice and 
the resultant conclusion is that the suit 
iS bound to be dismissed. In view of this 
conclusion it is unnecessary to go into 
the merit of the other points in the case. 


Basanti 


T. In the result, the appeal fails 
and is dismissed. But there would be no 
order for costs of this Court. 


Appeal dismissed. 





AIR 1974 ORISSA 153 (V 61 C 46) 


S. K. RAY, J. 


Madhusudan Rai, Appellant vy., Smt. 
Basanti Kumari Devi and others, Res- 
pondents. 


Mise. Appeal No 134 of 1971, Dj/- 
20-3-1973, from order of N. Sarangi, 
Dist. J., Balasore, D/- 17-7-1971. 


} (A) Motor Vehicles Act (1939), Sec- 
tion 110-5 — Compensation wader — 
(Collision of taxi and truck resulting jn 
(death of one person — Both the vehicles 
driven negligently and rashly — Owners 
of both the vehicles held liable to pay 
compensation. (Para 7) 


(B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Award of compensation — 
‘Assessment of amount of compensation. 


Where the deceased, a bachelor hav- 
ing no dependants was aged 25 vears and 
was drawing only a salary of Rs. 285/- 
including D. A. of Rs. 100/-, the assess- 
ment of compensation at Rs. 10,000/- 
cannot be said to be low or inadequate 
leven expecting the deceased to be in ser- 
wice for a period of 25 to 30 years more. 
TLR R (1972) Cut 31. Foll. (Para 8) 


e memean mem mi 


DQ/EQ/B911/73/LGC 


- lanț; 
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: (C) Motor ‘Vehicles Act (1939), Sec- 
ticn 110-D — Appeal under — Cross ob- 
fection under Order 41, Rule 22, Civil 
P. C. — Maintainability — (X-Ref :— 
Civil P. C., O. 41. R. 22). 


In absence of any provision in the 
Motor Vehicles Act or in the rules as to 
the procedure regulating appeals filed 
under Section 110-D, the law relating to 
the practice and procedure of the High 
Court shall apply. As under Sec. 117, 
Civil P. C., the provisions of Civil P. C. 
applies to the High Court. the appeal to 
the High Court under Section 110-D of 
the Act will be regulated by the provi- 
sions of Civil P. C. — Thus cross-objec- 
tions filed under Order 41, Rule 22, Civil 
P., C. are maintainable. (Case law dis- 
cussed), (Paras 9. 14) 
Cases Referred: ‘Chronological ‘Paras 
TLR (1972) Cut 31, 
Insurance Society Ltd. v. 
Rani Das 

ATR, 1968 SC 384, Collector, Varanasi v. 
Gauri Shanker 12 

AIR 1965 SC 1442. South Asia Industries 
(P.) Ltd. y. S. B. Sarup Singh 11 

AIR 1953 SC 357, National Sewing Thread 
Co. Lid. y. James Chandwick & a 
Ltd.’ 


Hindustan General 
ere 


1913 AC 546, National Telephone Co. Ltd. - 


v. Post Master General 10 


R. N. Das and P. K. Das, for Appel- 
R. Mohanty, S. N. Kar and P. Ray 
for Respondents. i 


JUDGMENT :— This appeal is by the 
opposite party No. 2 in a proceeding for 
determination of compensation by the 
Claims Tribunal under Section 110-B of 
the Motor Vehicles Act (hereinafter re- 
ferred to be as the Act) initiated upon an 
application filed by respondent No. 1 
petitioner under Section 110-A (1) of the 
Act and is directed against part of the 
award of the Claims Tribunal saddling 
the appellant with the lHability to pay 
Rs. 5,500/- as his share in’ the total 
amount of compensation determined at 
Rs. 10,000/- with proportionate costs. 


2. On 22-12-1968 at about 5 p.m. 
a Taxi bearing No. ORC 913 was in- 
volved in a collision with the 
bearing No. ORM 584 on the National 
High Way at a distance of 23 kilometres 
from Balasore. The taxi was proceed- 
ing from Bhadrak side towards Balasore 
and it is stated that the truck was pro- 
ceeding in the opposite direction. As a 
result of this collision, the taxi over- 
turned, and its top was almost detached 
from the body. Three of its passengers 


v. Basanti (Ray J.) ' 


‘Was no negligence or rashness 


Truck . 


A.LR. 


died at the spot and several others were 
injured. Amongst the dead, one was 
Pradeep Kumar Kar. son of claimant~ 
respondent No. 1. The taxi was being 
driven by its owner, who also met with 
instantaneous death in this accident. 


3. Respondent No. 1 filed an ap- 
plication for compensation arising gut of 
tthe aforesaid accident under S. 110-A (1) 
of the Act claiming Rs. 1,50,000/- as com- 
pensation. His application was register- 
ed as Mise. Case No. 9 of 1969 before the 
(Motor Vehicles Claims Tribunal. O. Ps. 1 
to 9 are the heirs of the deceased owner- 
cum-driver of taxi ORC No. 913. O..P. 
No. 10 is the owner of the truck CRM 584 
involved in the accident. O. P. No. 11 
is the Insurer of the taxi and O. P. 
(No. 12 is the Insurer of the truck. 


O. Ps. 1 to 6 in one group and O. Ps. 
7 to 9 in another group filed their respec- 
tive written statements. They denied : 
their liability on various grounds. One 
was that they have not inherited any 
property from the deceased owner-cum- 
driver of ORC 913 and as such. Hability 
for compensation cannot be fastened on 
them; the other was that the taxi was 
in perfect mechanical condition and there 
on the 
part of its driver, rather, the accident 
was due to the rash and negligen* action 
on the part of the driver of the truck. 


O. P. No. 10, the appellant. took up 
the defence that the truck was standing 
on the left side of the road for being 
loaded with paddy bags when the taxi 
came with break neck speed and dashed 
against the right side rear wheel of the 
truck standing and then somersaulted 
and fell at a distance of 70 to 80 ft. away 
from the truck. As a result of this col- 
dision, the rear wheel of the truck was 
dislocated from the body and thrown on~ 
ithe right side drain. He also ‘averred 
that the amount of compensation claimed 
twas excessive and he as the owner of 
the truck is in no way liable to pay the 
same or any part of it. As to the truck’s 
position on the road, it is said that only 
one foot of metalled portion in the front 
and about two feet of metalled portion 
fn the rear was occupied by the truck. 


The Insurer of the taxi (O. P. No. 11) 
in a separate defence urged that the taxi 
was being driven by the owner: who did 
mot hold a valid licence to drive on the 
date of the accident and that the taxi? 
was carrying more than permissible num- 
ber of passengers at the time of accident 
and violated some specified conditions of 
the Insurance Policy and, as such, he is 
mot liable to pay the compensation. He 
also urged that his liability. at any rate, 
cannot exceed Rs. 4,000/~ the maximum 
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limit statutorily fixed under Section 96 
(2) of the Act as it os at the time of 
the accident. 


Ò. P. 12, the Insurer of the truck 
filed a separate written statement. His 
case is that he issued a rolicy of the 
(Motor Insurance for one year with effect 
from 10-12-1968 in favour of M/s. Rai- 
baba of Sabitri Rice Mill in respect of 
Ford truck manufactured in the year 1940 
bearing registration No. ORM 584, while 
the truck which was involved in the 
accident is of Studebaker make the year 
of manufacture of which is 1956. though 
it bore the registration number ORM 584 
and he, not being the insurer of this 
Vehicle, is not liable for compensation. 
He put the petitioner to the strict proof 
iof the fact that he is the insurer of the 
truck involved in the accident. 


4. The Claims Tribunal found that 
the application under Section 110-A (1) 
'{h) of the Act is maintainable and is not 
barred by limitation, since the applica- 
tion for compensation was presented on 
19-2-1969 within 60 days from the date 
pf accident which took place on 22-12- 
11968 at about 5 p.m. He also found that 
the taxi and the truck were both in 
motion at the time of accident and both 
the vehicles were’ driven negligently and 
rashiy. He. therefore, held that owners 
bf both of them were liable to pay com- 
pensation. He, however saddled the lar- 
ger portion of the compensation amount 
ion O. P. No. 10 by fixing his liability in 
the sum of Rs. 5,500/- out of the total 
amount of compensation determined ` at 
110,000/-.. He made the driver of taxi 
liable for Rs. 4,500/- and since the dri- 
ver was dead, he apportioned that 
amount between the insuzer and O. Ps. 
fl to 9, the legal heirs of the deceased 
driver of the taxi, respectively at 
“Rs. 4,000/- and Rs. 500/-. 


5. The owner of the truck (O. P. 
No. 10) has appealed from that part of 
Khe award which determined his liability 
at- Rs. 5,500/~. The claimant-respondent 
No. 1 has filed a cross-oovjection under 
Order 41, Rule 22, Civil P. C. within the 
period specified therein, claiming an en- 
hancement of the compensation amount 
by Rs. 40,000/-. Thus. out of his original 
claim of Rs. 150,000/-, he has restricted 
his claim to Rs. 50,000/- and given his 
claim for the balance. AE the time of 
argument, the appellant rot only raised 
ithe question of maintainability of this 
eross-objection, but also disputed the 
claim for the enhanced compensation on 
merits. 


6. The questions, therefore, which 
arise for consideration in this appeal and 
kross objection are as follows :— 
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(a) Liability of the appellant which 
depends upon whether the truck was in 
any manner responsible for the accident; 

(b) If the appellant, owner of the 
truck, is found liable, then the amount 
iof compensation he is to pay; and 

(c) Whether the cross objection is 
maintainable in law and if so, whether 
the respondent No. 1 is entitled to the 
whole or any part of the enhanced com- 
pensation as claimed in the cross-objec- 
tion. 

7. The case of the appellant has 
been from the very start that the truck 
was in a stationary condition parked on 
the extreme left of the road and the dri- 
wer of the taxi was solely responsible 
for the accident. It is to be seen how far 
that story is believable. The claimant 
examined 4 witnesses. P. W. 1 is the 
S. I. of Police, who investigated the acci- 
dent. He proceeded to the spot on re- 
ceiving information about the accident 
from one Prahalad Bal, driver of another 
taxi ORC 9548 on basis of which a E.I. R. 
was recorded. At the spot he found the 
truck standing mostly on the metalled 
portion of the road on the left side of 
it. What he found at the spot, may be 
best described in his own words: 

“The truck was standing mostly on 


the metalled part of the road on the 
left side Lasdccccense Taxi ORC 913 was 
capsized to its left side. The hood of 


the taxi was mostly separated from the 
body. The right front wheel of the taxi 
was burst. The left and right spring of 
truck (ORC 594) its ‘U’ bolts and cen- 
tre bolts were separated. The hind four 
wheels of the truck were dislocated.” 
(While cross examined by the appellant, 
he has stated as follows :-— 


‘There is a bridge of 15 ft. height at 
ithe place of occurrence. The truck 
(ORM 584) was standing at a distance of 
23 it. to the south of the bridge and the 
taxi was lying at a distance of 23 ft. to 
tthe north of the bridge. The truck was 
facing towards south and the taxi was 
facing to south-east. 

There were broken glasses scattered 
on the way in between the truck and 
taxi. The truck was standing on the 
eastern non-metalled portion of the road 
lat a distance of about I to 2 ft. from the 
metalled road. The taxi was lying on 
the western portion of the metalled por- 
tion of the road. The total width of 
tthe road is 36 ft. of which the middle 12 
ft. is only metalled.” 

(The statement in the cross-examination 
that the truck was standing on the eas- 
tern non-metalled portion of the road at 
la distance of about 1 to 2 ft. from the 
metalled road is directly contradictory to 
his statement in chief as to the position 


of the truck on the road. The state- 
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ment in chief was made on 23-6-1971 
and the statement in the cross was made 
on 25-6-1971 after a gap of two days in 
reply to a question put on behalf of the 
appellant. No attempt was made by the 
appellant’s counsel to seek an explana- 
tion from the witness regarding this 
discrepancy and remained satisfied with 
obtaining an inconsistent reply. This 
witness has admitted elsewhere in his 
evidence that he did not seize any paper 
relating to the truck. This is a piece of 
inconceivable conduct on his pari in that 
he has departed from routine investiga- 
tion in omitting to seize the registration 
number of the truck, licence of the dri- 
iver of the truck which are matters not 
to be overlooked. He has further ad- 
mitted that he has not seen the injured 
passengers of the taxi at the spot. He 
does not say that he examined them for 
the purpose of collecting evidence as to 
the accident. Either he deliberately 
carried on a defective investigation of 
is not putting everything before - the 
Claims Tribunal. This conduct helps 
nobody except the appellant. In those 
circumstances, J accept his statement in 
chief as more reliable, having bean made 
at the earliest opportunity in the pro- 
ceeding. When that statement is ac- 
cepted. the position becomes that the 
truck was found standing mostly on the 
metalled part of the road whose width 
is only 12 ft. leaving hardly any safe 
space for the other traffic. Thus even 
if it is not sufficiently proved that the 
truck was in motion it certainly ob- 
structed the road considerably and posed 
a definite threat to the safety of other 
vehicles. Sq the owner of the truck 
iwho admits to have driven the vehicle 
that day acted rashly and negligently in 
‘parking the truck right on the road and 
must be held to have contributed to the 
accident. 


The appellant has examined himself 
alone in support of his case. Compared 
with his written statement he is guilty 
of prevarication in regard to whether 
the truck was being driven by a driver 
or by himself. He is also guilty of an 
unnatural conduct in that he did not re- 
port the accident to the police, and did 
not examine his cleaner and labourers by 
way of corroboration of his story. He 
has not produced his insurance policy in 
respect of his truck nor has he disclosed 
even in his written statement who the 
insurer is. The written statement of op- 
posite party No. 12 shows that a 1940 
Model Ford Truck bearing registration 
No. ORM 584 had been insured and the 
truck involved in the accident being a 
1956 Model Studebaker could not bear 
the same registration No. ORM 584 as 


the Ford truck unless the appellant has 
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used that registration number to cover 
up plying of an uninsured vehic’e, His 
testimony is, therefore, not worth a cent. 

W. 3 is an eye witness to the occur- 
rence. He was a ‘passenger in the taxi, 
His categorical testimony is that the dri- 
ver of the taxi was driving at a high 
speed, at about 70 to 80 miles per hour 
and in his opinion, the accidenti took 
place on account of this excessive speed. 
He has, of course, not stated to have 
seen the truck in motion but during 
cross-examination on behalf of the av- 
pellant he has stated that he notized the 
truck standing at a distance of 40 to 30 
eubits from the place where the taxi 
was lying on the ground and he noticed 
it only after the accident took place and 
not before. One significant feature in 
this cross-examination is that no sugges- 
tion was made on behalf of the appellant 
that the truck was parked on the side of 
the road immediately before the colli- 
sion. Obviously he did not dare to ask 
such a question. Taking an overall pic- 
ture of the evidence, circumstances and 
conduct of the appellant which is not fair 
and free, rather tainted with deliberate 
falsehood, the position of the respective 
vehicles on the road and damage to both 
of them, specially the severe and exces- 
sive damage to the rear part of the 
truck, the Claims Tribunal has come to 
the conclusion a probable one in my oni- 
nion, that the vehicles were in motion 
at more than normal speed when they 
clashed. For the aforesaid reasons, I 
am of opinion that the appellant must 
be held to have contributed largely te 
the accident either by driving thie truck 
or causing the truck to be driven care- 
lessly or negligently or by appropriating 
major part of the metalled portion of 
the road and parking it in such a manner 
as cannot but be conceived as negligent 
and rash. I am. therefore. of opinion 


~ 


that saddling of liability on the appel-|* 


lant is correct. With regard to quantum 
of compensation I do not think there is 
anything to say on behalf of the appel- 
lant. Had he disclosed his insurer oF 
had the truck been insured, then a part 
of his liability would have been fixed on 
the insurer to the maximum limit per- 
missible under the Act. Thus questions 
(a) and (b) are answered accordingly. 


8. Coming to the cross-objection 
T must first of all say that even though 
it is maintainable, it is not possible in 
the state of evidence on record and in 
view of the manner and extent of assess- 
ment of amount of compensation in a 
similar case, made by a Division Bench 
of this Court in the case of Hindustan 
Creneral Insurance Society Lid. v. Kau- 
salya Rani Das, ILR (1972) Cut 31 to 


= 


y 
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enhance the amount of compensation. 
In that the income of the deceased was 
accepted at Rs. 1.000/- and taking his 
normal expectancy of life to be 60 years 
and holding that the deceased would 
have continued in the profession for at 
least 26 years more the Division Bench 
enhanced the compensation from Rupees 
15,000/- to Rs. 25,000/-. In the instant 
case the deceased was aged 25 years and 
‘was drawing only a salary of Rs. 285/- 
including D. A. of Rs. 100/-. He was 
bachelor and had no dependants and 
even expecting the deceased to be in 
service for a period of 25 to 30 years 
more, the assessment of compensation at 
Rs. 10,000/- cannot be taken to be low 
or inadequate. I would, therefore, dis- 
miss the cross objection on merit, 


9. Since the question of main~ 
tainability is an importart one and has 
been argued at length I would also deal 
with it. Section 110-D of the Act is the 
provision for appeal, which runs as fol- 
lows: 

*110-D. Appeals:— 1) Subject to 
the provisions of sub-section -(2), any 
person aggrieved by an award of a claims 
Tribunal may, within ninety days from 
the date of the award. prefer an appeal 
to the High Couri; 


Provided that the High Court may 
entertain the appeal after the expiry of 
the said period of ninety days, if it is 
satisfied that the appellant was prevent- 
ed by sufficient cause from preferring the 
appeal in time. 


(2) No appeal shall lie against any 
award of a Claims Tribunal, if the amount 
in dispute in the appeal is less than two 
thousand rupees,” 

Section 111 of the Act dsals with the 
powers of the Central Government to 
make Rules for the purpose of carrying 
into effect the provision of Chap. VIII of 
the Act. Sub-section (2) thereof enume- 
rates the various matters in regard to 
which the Central Government may 
frame Rules. Section 111-A of the Act 
deals with the power of the State Gov- 
ernment to make rules. No Rules have 
been brought to my notice dealing with 
the procedure to be followed in the 
High Court when an appeal is filed be- 
fore it. The High Court is a Court of 
record under the Constitution. Under 
Section 117, Civil P. C.. the provisions 
of Code of Civil Procedure applies to 
the High Court. The right of appeal 
under Section 110-D of the Act is given 
to the High Court as an established Court 
of record under the Constitution. In ab- 
sence of any provision ir the Act or in 
the Rules as to the procedure regulating 
appeals filed under Section 110-D of the 
Act, the law regulating the practice and 
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procedure of the High Court shall apply. 
This doctrine has been recognised in a 
mumber of cases of which I will refer to 
to a few. 


10. In the case of National Tele- 
phone Co. Ltd. v. Post Master General, 
1913 AC 546, Lord Parker observed 
thus: 

“Where by statute matters are re- 
ferred to the determination of a Court 
of record with no further provision, the 
necessary implication is, I think. that 
the Court will determine the matters as 
a Court. Its jurisdiction is enlarged. but 
all the incidents of jurisdiction, including 
the right of appeal from its decision, re- 
mains the same.” $ 

Viscount Haldane L. C.. at page 552 
observed thus: 

~ “When a question is stated to be re- 
ferred to an established Court without 
more, it, In my opinion, imports fhat the 
ordinary incidents of the procedure of 
that Court are to attach, and also that 
any general right of appeal from its de- 
cisions likewise attaches.” 


11. Following the observations in 
the aforesaid case. their Lordships of the 
Supreme Court in the case of South Asia 
Industries (P.) Ltd: v. S. B. Sarup Singh, 
ATR 1965 SC 1442, made the following 
observations t=- ‘ 


“The following legal position. emerges 
from the said discussion: a statute may 
glive a right of appeal from an order of 
a Tribunal or a Court to the High Court 
without any limitation thereof. The ap- 
peal to the High Court will be regulated 
by the practice and procedure obtaining 
in the High Court............ = 


In this decision they also relied upon 
an earlier decision of their own in the 
case of National Sewing Thread Co. Ltd. 


v, James Chandwick & Bros. Ltd., AIR 
1953 SC 357 which runs as follows: 
“Obviously after the appeal had 


reached the High Court it has to be de- 
termined according to the rules of prac« 
tice and procedure. of that Court and in 
accordance with the provisions of the 
character under which that Court is 


-constituted and which confers on it power 


in respect to the method and manner of 
exercising that jurisdiction. The rule is 
well settled that when a statute directs 
that an appeal shall lie to a Court al- 
ready established, then the appeal must 
be regulated by the practice and proce~ 
dure of that Court.” 


12. In Collector, Varanasi v. 
Gauri Shanker, AIR 1968 SC 384° their 
Lordships of the Supreme Court were 
dealing with the import of Section 19 (1) 
{f) of the Defence of India Act, 1939, 
which provided: g 
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“An appeal shall lie to the High 
Court against an award of an arbitrator 
excepting in cases where the amount 
thereof does not exceed an amount pres- 
cribed in this behalf by rule made by 
the Central Government.” 
Then their Lordships observed fol- 
lows: , 
“We are informed that neither the 
Act nor the rules framed thereunder, 
_ prescribed any special procedure for the 
disposal of appeals under Section 19 (1) 
i. Appeals under that provision have 
to be disposed of just in the same manner 
as other appeals to the High Court. Ob- 
viously after the appeal had reached the 
High Court. it had to be determined ac- 
cording to the rules of practice and pro- 
cedure of that Court. The rule is well 
settled that when a statute directs that 
lan appeal shal] lie to a Court already 
established, then that appeal must be re- 
gulated by the practice and procedure 
of that Court.” 


13. A Full Bench of Delhi High 
Court dealing with the import of Sec- 
tion 110-D observes as follows: 


"As already stated above, the claim 
for compensation caused by negligence is 
well-known to the law of torts, as a part 
of common law independent of any sta- 
tute. The claim not being a creation of 
any particular statute, it would be rea- 
sonable to suppose that the provisions of 
the Motor Vehicles (Amendment) Act, 
1956 were intended only to expedite the 
trial of such a claim by the establish- 
ment of Claims Tribunal. The statute 
did not otherwise intend to cut down or 
modify or change in any way, the com- 
mon law right, Section 110-F barred the 
jurisdiction of Civil Courts only to en- 
tertain the original claim as a trial Court. 
This bar operated only when in the parti- 
cular area the Claims Tribunal had been 
established. In other areas, the Civil 
Courts continue to entertain such a 
claim. The appeal to the High Court 
under Section 110-D of the Act entirely 
free from anv limitations in the same 
way as the High Court would consider 
the claim in an appeal from a Civil Court 
from an area in which a Claims Tri- 
bunal has not been established.” 

Then again they said: 


E TEET in hearing the appeal under 
S. 110-D of the Act, the High Court must 
be held to be acting as a High Court_and 
mot as a Tribunal, inasmuch as the claim 
for compensation for negligence is a com- 
mon law right not as created bv a statute 
and the claim is considered by the Tribu- 
Nal in its entirety without limitation with 
the result that an appeal to the High 
Court is made in its ordinary Civil Juris- 
diction.” 


as 
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4. I need not multiply the deci~ 

Sions which have enumerated the same 
doctrine as has been laid down in the 
aforesaid cases, except merely referring 
to the latest case cited on behalf of the 
respondent No. 1. That is the case of 
Delhi Transport Undertaking of Delhi 
Municipal Corporation v. Lalita, AIR 
1972 Delhi 281 where there is an elabo- 
rate discussion of this point. 


For the aforesaid reasons I am of 
Opinion that the appeal to this Court 
will be regulated by the provisions of 
the Code of Civil Procedure and as such 
O. 41, R. 22. Civil P. C. will be fully 
applicable. The cross objection is, there- 
fore, maintainable. 

i5. In result, I will dismiss both 
the appeal and cross objection, but in the 
circumstances, each party to bear its 
own costs of this Court. 

Appeal and cross objection dismissed. 


AIR 1974 ORISSA 158 (V 61 C 47) 
"G. K. MISRA. C. J. 


Rasiklal Rathor, Petitioner y, Smi. 
Maitroi Sukhla. Opposite Party. 
Civil Revn. No. 203 of 1973, D/- 


31-10-1973, from order of S.. K. Behera,’ 
Sub. J., Rourkela, D/- 31-1-1973. 

Civil P. C. (1908), O. 23, BR. € (3) — 
Withdrawal without permission — Liabi- 
lity for costs. 

Where the agreement in the suit 
contained an arbitration clause and the 
suit was stayed pending arbitration 
and the defendant had also engaged 
senior advocates as arbitrators and law-~ 
yers also appeared before them, then the 
Court should grant the withdrawal only 
subject to the payment of costs to the 
defendant. AIR 1968 SC 111, Ref. 


(Paras 2, 3) 
Cases Referred: Chronological Paras 
ATR 1968 SC 111, M/s. Hulas Bai v. 


K. B. Bass & Co, 2 
R. K. Patnaik, for Petitioner. 


ORDER :— Plaintiffs suit was for a 
declaration that she had taken lease of 
254.25 acres of land in Gonua Iron Mines 
and for an injunction against the defen- 
dant. There was a registered agreement 
between the parties on 10-4-1969. The 
defendant was a raising contractor under 
the agreement with a condition tọ pay 
royalty on certain terms. The agreement 
contained the usual arbitration clause. 


On 16th November, 1970, plaintiff 
fled the suit. On 8th May, 1971. the 
trial Court stayed the proceeding under 
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Section 34 of the Arbitration Act, and 
referred the matter to arbitration. Evi- 


dence was closed and the case was fixed 
for argument at 5 p. m. on 4-12-1972. At 
that point of time. plaintiff withdrew the 
authority of Sri Ranjit Mohanty to arbi- 


irate the case as her nominee. On 5-7- 
1972 she nominated Sri Muralidhar 
Mohanty as arbitrator. On 11-12-1972 


She filed a petition for approval by the 
Court of the new arbitrator. On 25-1- 
1973 she filed an application for with- 
drawal of the suit under C. 23. R. 1. Civil 
P. C. The withdrawal was allowed on 
Bist January, 1973, and it is against this 
ae that the civil revision has been 
filed, 


2; Order 23, Rule 1 (1), Civil 
P. C. with Orissa amendment runs thus: 


“At any time after the institution of 
a suit, but not after the passing of the 
preliminary decree in the suit, the plain- 
tiff may, as against all or any of the de- 
fendants. withdraw his suit or abandon 
part of his claim.” 

It would be apparent from the above 
that when the plaintiff withdraws the 
suit simpliciter without any liberty to 
institute a fresh suit in respect of the 
subject-matter of such suit or such part 
of’the claim, the Court is bound to grant 
withdrawal. The reason is, plaintiff does 
not, seek any favour from the Court in 
asking for a withdrawal simpliciter. The 
plaintiff must have full Lberty to with- 
draw the suit in such a case. The conse- 
quence of a withdrawal simpliciter is 
disastrous as enjoined upon by O. 23, 
R. 1(3) by which he is precluded from 
instituting a fresh suit in respect of such 
subject-matter or such part of the 
claim. That by itself is a harsh penalty 
on the plaintiff. This view is no. longer 
res integra, and is fully supported by 
JAIR 1968 SC 111, M/s. Hulas Rai v. K. B. 
Bass & Co. 


3. The learned Subordinate J udge 
should not have been oklivious of the 
fact that the arbitration had almost 
come to a close and he had powers to 
grant cost under Order 23, Rule I (3). 
Senior Advocates had been engaged as 
arbitrators and lawyers also appeared 
before them. Mr. Patnaik says that a 
minimum cost of Rs. 250.00 should have 
been allowed by the learned Subordinate 
Judge while granting the withdrawal. 
ae Claim appears to be quite reason- 
able, i 


4. The withdrawal of the suit is 
accordingly allowed subiect to payment 
of Rs. 250.00 as costs by the plaintiff to 
the defendant within two months from 
today, failing which the application for 
withdrawal must be rejected. 
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Subject to the aforesaid order re~ 
garding costs, the civil revision is dis- 
missed. 

Order accordingly, 


AIR 1974 ORISSA 159 (V 61 C 48) 
B. K. PATRA, J. 


Raghunath Naik. Appellant y. Madan 
Mohan Naik, Respondent. 


Second Appeal No. 270 of 1969. D/- 
6-9-1973, from decision of S. K. Mohanty, 
Dist. J.. Sambalpur, D/- 16-5-1969. 


Index Note:—- (A) Easements Act 
Section 15, Explanation II — ‘Interrup- 
tion’ — Does a decree for possession in 
favour of the dominant owner by itself 
constitute an interruption of enjoyment 
of right of way? No. 


Brief Note:— (A) The reason is 
that ‘interruption’ to be effective must 
result in actual discontinuance of the 
enjoyment of the right. Even jf the de- 
eree~holder takes possession of the dis- 
puted land there would be no interrup- 
tion unless the other party was actually 
prevented from continuing in enjoyment 
of it. AIR 1931 Lah 395, Rel. on. 

(Para 8) 


R. N. Sinha, A. K. Tripathy, B. H. 
Mohanty and M. K. Mohanty, for Appel- 
lant: B. Mohapatra and R. K. Moha- 
patra, for Respondent. 


JUDGMENT :— This is an appeal by 
the defendant who was unsuccessful in 
the Courts below. The dispute in this 
litigation relates to a narrow strip of 
land measuring 0.005 acre situate in plot 
No. 803/1 in mouza Bhedabahal under 
Sundergarh Police Station. The position 
of the land is indicated in red lines in 
the sketch map attached to the plaint. 
This narrow strip of land is claimed as 
a passage connecting the residential 
house of the plaintiff standing on plot 
No. 802 to the public road on the east 
being plot No. 800. 


2. The parties are related to each 
other. Defendant’s paternal grand-father 
Mukund is the elder brother of the plain- 
tiff Madan Mohan. In the vear 1915, 
there was a partition between the two 
brothers. At that time a common pas- 
sage known as Khajurtal Bat was kept 
apart by both the brothers to be used as 
a passage for both of them, from the 
public road to their residential houses. 
Subsequent thereto, there was a parti- 
tion between Mukundaram and his son 
INarendra. At the time of that partition 
they closed the passage Khajurtal Bat 
partly and instead of it opened another 
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passage called Guhal Bat for use of the 
plaintiff and defendant’s father Naren- 
dra. According to the plaintiff, in the 
year 1939 this passage Guhal Bat was 
closed by the defendant and a new pas- 
sage — which is the disputed passage in 
this case — was opened. The plaintiff 
claims that ever since 1939 he had been 
using this narrow strip of land as a pass- 
age as of right and thereby accuired a 
prescriptive right thereto. Complaining 
that in the vear 1964, the defendant by 
constructing a brick-wall across the pass- 
age has interfered with the plaintiff's 
right to use the disputed land as a pass- 
age, the latter instituted the suit giving 
rise to this appeal for issue of a perma- 
nent injunction restraining the defen- 
dant from blocking the passage and for 
a direction that he should remove the 
brick-wall. 


3. The defendant in his written 
statement opposed the plaintiff's claim 
on several grounds. According to him, 
the suit land does not connect the plain- 
tiffs house with the public road and that 
the plaintiff has never been using this 
aS a passage as there is an open plece of 
land adjoining, his house which is being 
used by him as a passage. In the year 
1950, the defendant instituted a suit T.S. 
No. 63 of 1950 in the Court of the Mun- 
sif, Sundergarh against the plaintiff for 
declaration of his title to and possession 
of plot No. 803/1 and for an order of 
injunction restraining the present plain- 
tiff from using any portion of that plot 
as a passage, 


` 


The trial Court decreed the suit in 
favour of the plaintiff but subject to the 
present plaintiffs easementary right on 
the disputed land. On appeal (T. A. 30 
of 1951) filed by the present defendant, 
the easementary right claimed by the 
plaintiff was negatived and a decree as 
srayed for in the plaint was passed in 
defendant’s favour. In pursuance of the 
decree so obtained, the defendant took 
delivery of ‘possession of the disputed 
land through Court on 30-12-1962.- In 
these circumstances, it is pleaded that 


the plaintiffs claim in the present liti- 


gation is barred by principle of res judi- 
cata. id 


4. The trial Court recorded the 
finding that for a continuous period of 
more than twenty years commencing 
from the vear 1939. the plaintiff has been 
using the disputed bit of land as a pass- 
age for coming to his house from the 
public road and that the exercise of this 
right had never been interrurted. In 


answer to the plea of res judicata, the 
learned Munsif held that by the time 
the suit of 1950 (T. S. 63/50) was ae 


stituted by the present defendant, 
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plaintiff had completed only about eleyen 
years’ enjoyment of the disputed passage 
and consequently had not acquired any 
easementary right by prescription. That 
apart, the question of easementary right 
was not the main point in issue of the 
previous litigation but came up for dis- 
cussion only incidentally and the point 
that came up for decision was not acaui- 
sition of the easementary right by pres- 
crivtion but only whether the present 
plaintiff had any easement of nacessity 
and that in these circumstances the deci- 
sion in the previous litigation did not ope- 
rate as res judicata. 


5. On appeal by the defendant, 
the learned District Judge of Sambalpur 
upheld the finding recorded by the 
learned Munsif that at least from the 
year 1939 till 1964. the plaintiff was un- 
interruptedly using the disputed land as 
a, passage and that the exercise of this 
right was never obstructed in spite of 
the claim made by the defendant that 
in December, 1962, he took delivery of 
possession of the disputed land through 
Court. In regard to the argument based 
on res judicata, the learned Judge agreed 
with the view of the trial Court. He 
also rejected the plea of the appellant 
that whether or not there was any physi- 
cal obstruction to the exercise of the 
right by the plaintiff. the mere passing 
of zhe decree against him in the previous 
litigation would operate in the eve of 
law as a break in the exercise of the 
easementary right. In the result. he 
Hence this second 
appeal by the defendant. 


6. There is a concurrent finding 
of fact by the Courts below that right 
up from the vear 1939 till the institution 
of the present suit giving rise to this 
apreal, that is, for more than a period 
of twenty vears, the plaintiff has been 
in uninterrupted enjoyment of a right of 
passage over the disputed land and this 
finding is binding on me in second appeal. 


T. In this Court, the learned 
Counsel for the appellant has not pressed 
his plea based on res judicata. What, 
however, has been seriousiy contended 
before me by him is that the decree ob- 
tained by him in Title Appeal Ne. 30 of 
1951 {arising out of T. S. 63/50) operates 
in the eye of law as a break in the con- 
tinuity of the enjoyment of the right by 
the plaintiff. In support of this conten- 
tion, he relied on a decision of this Court 
in Damodar Jew Thakur vy. Hema Nara- 
yan Misra, ILR (1969) Cut 610 = (AIR 
1969 Orissa 54). Relying on a decision of 
the Bombay High Court reported in AIR 
1948 Bom 149. Dagadabai v. Sakharam, 
Misra, J. as his Lordship then was, held 
that a mere declaratory decree does not 
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interrupt the running of adverse posses- 
Sion and that after a declaratory decree 
is obtained unless appropriate steps are 
taken for recovery of possession, the de- 
claratory decree by itself would not pre- 
went the running of time and the adverse 
possession continuing thereafter. The 
“passage from the Bombay decision relied 
upen by the Court and which clearly 
eexposes the law on the subiect may be 
quoted. This is what their Lordships 
stated— 


“Tf the decree does not in fact result 
án the defendant giving up possession of 
the property or having possession of the 
property taken from him, we do not see 
how it can be said that it has interrupted 
‘possession; nor can it in law affect the 
mature of the possession, so far as we 
<an see, unless it does so in fact: and 
ewhether it does so in fact would pro- 
‘ably depend upon the attitude with 
«which it was received by the defendant 
But in fact it was a decree in 
-ejectment, and for ourselves we cannot 
gay why the fact of ejectment being 
ordered should make any difference. 
‘Surely what counts is not the order for 
ejectmentd but the actual ejectment of 
cessation of possession.” 


8. Section 15 of the Easements 
Act provides the different modes of ac- 
quisition of prescriptive right. Where a 
right of way or any other easement has 
een peaceably and openly tenjoved by 
any person claiming title thereto, as an 
easement, and as of ‘right, without in- 
terruption, and for twenty vears, such a 
ight is acquired. What amounts to in- 
‘terruption within the meaning of Sec- 
tticn 15 of the Act is stated in Explana- 
‘cn II which says— 


“Nothing is an intezruption within 
‘the meaning of this section unless there 
is an actual cessation of the enjoyment 
‘by reason of an obstruction. by the act 
of some person other than the claimant, 
and unless such obstruction is submitted 
‘to or acquiesced in for one vear after the 
«claimant has notice thereof and of the 
person making or authorising the same 
to be made.” 


The decision in Ram Sarup v. Abdul 
Haq. AIR 1931 Lah 398 on which the 
“respondent relies relates to the acquisi- 
tion of a right of way. It was a case 
‘ander Section 26 of the old Limitation 
Act corresponding to Section 25 of the 
‘present Act. The Explanation to that 
section is the same as Explanation II to 
‘Section 15 of the Easements Act. Re- 
ferring to the expression “interruption” 
in Section 26 of the Limitation Act, the 
‘Bench stated that in India an ‘interrup- 
‘tion’ to be effective must result in actual 
discontinuance of the enjoyment of the 
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right of the claimant. Having due re 
gard, therefore, to the clear language 0: 
Section 15 of the Easements Act, I an 
unable to accept the contention of Mr 
Sinha that there would in the eye oj 
law be any interruption of the user o 
the passage by the mere fact that a de- 
cree has been passed declaring that the 
plaintiff has no such right or bv passing 
a decree in favour of the defendant au- 
thorising him to recover possession ol 
the land. There can be interruption 
only if in execution of the decree, the 
decree-holder takes possession of the 
property thereby physically preventing 
the other party from continuing in en- 
Joyment of the right. The concurrent 
finding of the Courts below is that des- 
pite the fact that the defendant in ex- 
ecution of the decree had obtained or 
purported to. take possession of the dis- 
puted land in fact the plaintiff had never 
been physically deprived from enjoy- 
ment of it. How this might have come 
about can be easily explained. The total 
area of plot No. 803/1 is 0.06 acre. The 
disputed passage as indicated in the 
sketch map attached to the plaint, al- 
though situate in plot No. 803/1 mea- 
sures only 0.005 acre. It runs east to’ 
west, more or less on a line With nor- 
thern boundary of plot No. 802 connect- 
ing that plot to the public rasta plot 
No. 800. When the defendant executed 
the decree which he had previously ob- 
tained against the plaintiff what obviously 
he had done was that he took possession 
of the entire plot No. 803/1 excepting the 
disputed passage which is a very small 
fraction of the total plot. But the evi- 
dence is clear that possession of this 
narrow stYip of land had not been taken 
and the plaintiff continued to use it as 
a passage. That apart, even if it is 
assumed that defendant had taken pos- 
session of the disputed narrow strip of 
land also, I fail to see how this can in 
any wav affect the plaintiff’s user of this 
land as a passage so long as the exercise 
of that right has not been prevented. 
The title to the disputed land always 
vests with the defendant because he is 
the owner of that land. Possession 
of land also must be said to be with him 
because the plaintiff does not claim any 
adverse possession in respect of that land. 
All that he claims is only a right of user 
which must exclude all notions of exclu- 
sive possession thereof. If ‘A’ has. a 
right of passage over the land of ‘B’. it 
cannot be said that ‘B’ is deprived of 
possession of the land. In that view of 
the matter. even if it is believed that in 
the execution proceeding, the defendant 
obtained possession of the entire plot 
803/1 including the disputed passage 


still in view of the concurrent finding 
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‘that plaintiff's user thereof as a passage 
‘was never interrupted, the plaintiff is 
‘Sound to succeed in this case. 

9. The Courts below have gone 
wrong in passing a decree declaring the 
plaintiffs right over the entire plot 803/1. 
fin doing so, they failed to keep in view 
the skech map attached to the plaint. 
fn para. 1 o2 the plaint, the plaintiff 
‘stated that after closing the Guhal Bat 
the defendant opened a new passage on 
plot No. 803/1 measuring 0.06 acre as 
shown in the red ink jn the attached 
trace map. 0.06 acre of land therefore is 
mot the area of the passage but the area 
of plot No, 803/1. On this plot there is 
a passage which is shown in red in the 
sketch map. The sketch map clearly 
indicates the position of the passage and 
the area of the passage is also mentioned 
in the sketch map to be 0.005 acres. The 
plaintiff, therefore, would be entitled to 
a decree only in respect of this bit of 
land. 

10- In the result. the appeal is 
allowed in part. The plaintiff shall have 
a decree as prayed for by him in respect 
of 0.005 acre of land in plot No. 803/1 and 
more fully indicated in the sketch map 
attached to the plaint. His right of pas- 
sage over this bit of land shal] stand de- 
clared. In respect of this bit of land. the 
plaintiff shall be entitled to all the re- 
diefs granted by the Court below. Par- 
ties shall bear their own costs in this 
Court and in the Courts below. 

Appeal partially allowed. 
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Smt. Annapurna Dei and others, Appel- 
lants v. Akbar Patel and others, Respondents. 


Second Appeal No. 497 of 1969, D/- 
3-9-1973, from decision cf N. P. Mohapatra 
Sub. J. Sambalpur, D/- 27-10-1969. 

{Index Note:— (A) Civil P. C. (1598), 
S. 96 — Powers of first Appellate Court — 
Finding of fact by trial Court — Reasonable 
and reflecting possible view on the evidence 
on record — Different view equally possible 
— No groxnd for interference by Appellate 
‘Court. k {Para 8) 
Index Note :— (B) Transfer of Property 
Act (1882), S. 118 — Exchange of immovable 
` property — Formalities of sale applicable — 
Exchange aot by registered deed — Court has 
a duty to determine valuation of property to 
decide legality by delivery of possession. 

(Para 9) 

Index Note :— (C) Bamra Revenue Rules 
— Rule 31 — Traasfer of Property — Sanc- 
tion fer — Raling Chief or an officer autho- 
rized by hime can give — Delegation of power 
does not deprive the Ruling Chief his power 
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to sanction — Whether authority delegated — 
Question of fact — Cannot be raised for 
the first time' in second appeal — (X-Ref :— 
Civil P. C. (1908), S. 100). (Para 12y 

S. C. Mohapatra, U. S. Misra and J. K. 
Tripathy, for Appellants; B. H. Mohanty, for 
Respondents. 

JUDGMENT :— The defendants are the 
appellants. This appeal is directed against 
the reversing decision of the lower Appellate 
Court. $ 

Ze Originally, Arjun Patel, the ances- 
tor of the plaintiffs was the owner of plot 
Nos. 1076 and 1097 measuring 27 decimals. 
in aggregate, 9 decimals being comprised im 
plot No. 1076 and 18 decimals comprised im 
plot No. 1097. He was recorded in respect 
of the same in record of rights of 1926-27 
settlement of Ex. Bamra State. Defendant: 
No. 1 was the owner of plot No. 722 having- 
an area of 54 decimals and of plot No. 79 
having an area of 3.15 decimals. Plot 
No. 790 is Goda land and plot No. 722 is. 
paddy land. These two plots 722 and 790: 
are the suit lands set out in Schedule A of 
the plaint. In 1939, Arjun Patel exchanged: 
his two plots Nos. 1076 and 1077 with the- 
defendant No. 1’s two plots Nos. 722 ang 
790. In accordance with the Revenue Rules 
of the Ex-State of Bamra, this exchange was- 
sanctioned by the Revenue Authority in Rev. 
Misc. Case No. 430/M of 1939-40 and the 
relevant order in that proceeding is date 
13-4-1940. Following this sanction, plots 1076 
and 1097 were taken off from Arjun Pate? 
holding and included in the holding of de- 
fendant No. 1. Similarly plots 722 and 790: 
were removed from the holding of the defen- 
dant No. 1 and included in the holcing of 
Arjun Patel. Thereafter Arjun Patel posses- 


sed defendant _ No. Ps Plots Nes. 722 
and 790 and defendant No. 1 posses- 


sed plaintiff’s plots Nos. 1076 and 1097. Arjum 
Patel and the plaintiffs constituted = joint 
family, till about 1949-50 when, in e famiy- 
partition, plot 722 was divided intc three- 
shares and plot 790 which had been convert~ - 
ed into an orchard by them, was kep: joint. 
Defendant No. 1 by a registered deed of par~ 
tition divided plots 1076 and 1097 amongst: 
his three sons who have obtained separate- 
mutation in respect of their shares. Thus. 
the defendants dealt with plots 1076 and 
1097 as their own and the plaintiff deaft with. 
plots 722 and 790 as their own. Subsequent- 
ly, in the early part of 1966 when the settle-- 
ment operations were going on the defend- 
ants for the first time on the basis of the- 
original record of rights of 1926-27 settle- 
ment claimed the suit lands as their own be- 
fore the settlement authorities. That claim- 
was refuted .and was not countenanced by-, 
those authorities. Thereafter, the defendants. 
forcibly trespassed upon the suit Jands. that 
is to say, plots Nos. 722 and 790 and sowe@ 
paddy on 28-8-1966 which gave rise to the 
cause of action for the present suit. The- 
plaintiffs, on these allegations, have prayed” 
for declaration of title and confirmation of 
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possession or in the alternative for recovery 
of possession. 


3. The defence case is that defendant 
No. 1 entered into a transection of exchange 
of his plot No. 722 with the two plots, 1076 
and 1097 of Arjun Patel and the said ex- 
change was to materialise after obtaining 
State approval. Plot No. 790 was never the 
subject-matter of this exchange transaction. 
In order to get State sanction, Arjun Patel 
got a petition drafted and obtained signature 
oz defendant No. 1 thereon, who signed it 
blindly and filed it before Revenue Authority. 
Rev. Misc. Case No. 430/M of 1939-40 was 
registered on the basis of that petition. Arjun 
fraudulently incorporated plot 790 in the said 
petition, and order of approval to the alleged 
exchange of plot 790, if any, was obtained 
by illegal means and by connivance of the 
Revenue staff. The defendents have all along 
been in possession of plot 790 and ‘have 
grown an orchard thereon after fencing it. 


4. Plaintiff’s suit in regard to .piot 
No. 722 has been decreed by both the courts 
below on admission of the defendants. So 
the decree with regard to that plot is final and 
is no longer under challenge in this Second 
Appeal. With regard to plot No. 790, the 
trial Court dismissed the plaintiff’s suit, but 
the lower Appellate Court has decreed it, 
and accordingly, the defencants have appeal- 
ed to this Court. The sole question, there- 
fere, relates to the decision of the lower Ap- 
pellate Court with regard to plot No. 790 
only. 


5. The trial Court did not accept the 
evidence of possession regarding plot No. 790 
adduced by the plaintiffs. He held that the 
defendants were all through in possession of 
this plot. He further held that a joint peti- 
tion was filed before S. D. O., Kuchinda, by 
Arjun Patel and defendant No. 1 to sanction 
the exchange of two plots 722 and 790 be- 


~ Jonging to defendant No. 1 with plots 1076 


and 1097 of Arjun Patel. There was no 
fraud committed by Arjun Patel in incor- 
porating plot 790 in that petition. Before 
order of approval was passed there was due 
proclamation and objections were invited but 
na objections were forthcoming. Subsequent 
to the order of approval, the patwari. after 
due enquiry. prepared ferastas and the revenue 
authority directed correction of the revenue 
records according to the order sanctioning 
exchange. He disbelieved the defence story 
that defendant No. 1 after discovering fraud 
played by Arjun in introducing plot No. 790 
in the joint petition for sanction, filed an 
objection petition upon which the S. D. O. 
dropped the sanction proceeding. He also 
held that despite sanction order the exchange 
is not valid because there was no delivery of 
possession, though, accordinz to him, no re- 
gistered deed is necessary for effecting the ex- 
change as the property (plot No. 790) was 
valued less than Rs. 100/-. i 
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6. The lower Appellate Court held 
that there was a valid exchange as pleaded 
by the plaintiffs and that appropriate autho- 
rities had sanctioned such an exchange. Thus, 
the exchange of plot No. 790 being accom- 
panied by delivery of pdssession, was valid 
and operative in law and the plaintiffs derived 
title over the same. He was of the view 
that the Transfer of Property Act did not 
operate in Bamra and that there was nothing 
in Bamra Revenue Rules indicating that the 
exchange of land 
writing and registered. Thus title, as already 
stated above, passed by mere delivery of pos- 
session of the land, by virtue of this exchange, 
continuously from 1939-40 till they were dis- 
possessed about 2 years prior to the suit, by 
accepting the plaintiff’s evidence of posses- 
sion. He, therefore, reversed the decision of 
the trial Court with regard to this plot and 
decreed the suit. 


7. The learned counsel for the appel- 
lants attacks the finding of possession of the 
lower appellate Court-on the ground that 
he has not considered the evidence of all 
the witnesses of possession examined by the 
plaintiffs. It is argued that since his was 
going to be a reversing decision, it was his 
duty to substantially traverse various crucial 
pieces of evidence and circumstances relied 
upon by the trial Court in rendering his con- 
trary finding. It is also contended that the 
lower appellate Court committed an error in 
finding that Arjun Patel had acquired title 
to plot 790 under the impugned transaction 
of exchange by mere delivery of possession, 
because the value of the property was about 
Rs. 10/- or Rs. 12/-. while, in fact, there was 
no such reliable evidence on record. 


8. The lower appellate Court has dealt 
with the question of possession in para 6 
of his judgment. At the commencement of 
that paragraph he has stated as follows: 


“I have carefully gone through the plead- 
ing and evidence adduced by both sides and 
have no hesitation to hold that the appel- 
lants were in possession of the disputed plot 
No. 790 by virtue of the exchange in the year 
1939-40 till they were dispossessed nearly 
two years prior to the institution of the ori- 
ginal suit. The learned Munsif has discarded 
the evidence of the witnesses on the’side of 
the plaintiffs regarding the possession of the 
disputed plot No. 790 on flimsy grounds and 
minor discrepancies such as the number of 
trees and kind of trees standing thereon,” 
Then he proceeds to discuss defence evidence 
of possession and discards the same. 
casually referring to P. W. 1 only out of 4 
witnesses of possession examined by the plain- 
tiffs. he has not noticed the testimony of the 
other P. Ws. Further, he has not advertad to 
the weighty circumstances which have been 
greatly relied upon by the trial Court, af all. 
This indicates an error in his approach to 
the case. He should have safisfied himself, 
in the first instance, by discussing plaintiff’s 
evidence of possession before committing to 


should be reduced into - 


\ 
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the finding extracted above. Whatever that 
be, he appears to have ultimately revised his 
first conclusion in para 7 of his judgment, 
which runs as follows :— 


‘Tf th: same stand is applied in appreciat- 
ing the evidence on either side regarding the 
possession of disputed plot No. 790, the evi- 
dence on either side becomes equally unsatis- 
factory. Under these circumstances it 1s 
open to presume that the possession of the 
disputed plot No. 790 was with the appel- 
Jants on the basis of the principle possession 
follows title.” 


{t is a well-known principle that if the finding 
of the trial Court on a question of fact is 
reasonable and reflects a possible view on 
the evidence on record, the appellate Court 
should not lightly reverse it merely because 
a different view is equally possible on the 
basis of the printed record, specially when 
the trial Court had the advantage of wit- 
nessing the demeanour of the witnesses. Apart 
from failing to analyse the evidence of pos- 
session adduced by the plaintiffs fully and 
giving some- inconsistent findings by adopting 
a wrong approach to the case, he has not 
kept in mind the aforesaid principle. 


9, On the question of title, the lower 
appellate Court has proceeded under a con- 
fusion as to the correct law to be applied. 
In saying that Section 118 of the ‘Transfer of 
Property Act does not apply, he is obviously 
wrong. It appears from the Report on the 
Administration of Bamra State for the year 
1944-45 which has been published by autho- 
rity, a copy of which was produced before 
me, that Transfer of Property Act has been 
in operation. In Bamra State since the year 
1945, Appendix-II to this Report contains 
a list of Acts and Ordinances in force in 
Bamra State and the dates from which those 
Acts have been respectively brought into force 
in that State. Item 15 of that Appendix I 
shows that Transfer of Property Act was 
brought into force in Bamra State with effect 
from August 1935. Therefore, the case of 
exchange should have been determined in 
the background of the law contained in 
the Transfer of Property Act, and not ac- 
cording to the Bamra Revenue Rules, a copy 
of which was also produced before me. Sec- 
tion 118 of the Transfer of Property Act 
provides that a transfer of property in com- 
pletion of an exchange can be made only 
in manner provided for transfer of such pro- 
perty by sale. The manner: provided for 
transfer of such property by sale “obviously 
refers to the manner for effecting a sale as 
provided by Section 54 of Transfer of Pro- 
perty Act and not to Rule 5 of Bamra Re- 
venue Rules, which provides that all sales 
irrespective of tbe- valuation of the property 
conveyed shall be by registered deed. The 
argument of the learned counsel for the ap- 
pellants that Rule 5 of Bamra Rules applied 
cannot be accepted. Section 54 of the Trans- 
fer of Property Act provides that sale in the 
case of tangible immovable property, of a 
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value less than one hundred rupees can be 
made either by a registered instrument or 
by delivery of the property. Therefore, since 
the exchange has not been effected by regis- 
tered deed it was the duty of the courts below 
to determine the valuation of the property 
exchanged. The trial Court has valued plot} 
No. 790 at Rs. 10/- to Rs. 12/- on the basis 
of a stray statement of P. W. 1 that though 
presently the valuation would be Rs. 1100/- 
to Rs. 1200/-, it was Rs. 10/- or Rs. 12/- at 
the time of exchange. The lower appellate 
Court appears to have found that the plot 
zs valued at less than Rs. 100/-. He does 
not disclose the basis of such conclusion of 
his and the learned counsel for the appellants 
has, therefore, rightly contended that such a 
finding is without evidence. He should have 
considered,’ having regard to the area of plot 
No. 790, which is A.3.15, and present valua- 
tion of Rs. 1100/- to Rs. 1200/- as admitted 
by P. W. 1, whether the stray statement, with- 
out any corroborative document, of P. W. 1 
who would be aged about 24 years at the 


“time of the impugned exchange, is acceptable. 


Therefore, his bald finding that plot 790 was 
less than Rs. 100/- in value cannot be accept- 
ed. His final conclusion that the transaction 
of exchange was in accordance with law so 
as to pass title thereunder cannot be upheld. 


10. Connected with the question of 
title is the defence plea of fraud which is 
comprised in issue, No. 4 which runs 4s 
follows : 


“Whether Arjun Patel practised fraud on 
Chandu Parida in Rev. Misc. Case No. 430/M 
of 1939-40?” 


If this plea 1s upheld then the necessary con- 
clusion would be that plot 790 was not ex- 
changed and therefore Arjun did not acquire 
title to it. The trial Court negatived this plea 
but the lower appellate Court has completely 
omitted to render any finding on this issue. 


ii. For the aforesaid reasons, it is 
necessary to send the case back to the lower 
appellate Court for reconsidering the question 
of possession, passing of title and the plea 
of fraud and for fresh disposal, 


12. Another point has been raised by 
the learned counsel for the appellants that 
the sanction order passed by Revenue Autho- 
rity is not legal as the authority to sanction 
is the Ruling Chief alone. He has placed 
reliance on Rule 31 of Bamra Revenue Rules 
and the definition of “The State Authority” 
set out at the very commencement of the 
Rules. “The State Authority” has been defin- 
ed to mean the Ruling Chief or any other 
officer, who has been legally empowered. In 
the present case, the so called sanction has 
admittedly been given by the Revenue Autho- 
rity. Such a sanction would be void only if 
the Revenue Authority had not been so em- 
powered by the Ruler. Such a question, as 
to whether the Revenue Authority had been 
empowered by the Ruler or not, involves a 
question of fact and it was never raised. On 
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the contrary, it appears from the pleadings 
of the parties and from filing of a joint peti- 
tion for approval of exchange, even in regard 
to the undisputed plot 722, before the Re- 
venue Authority indicates that the general 
stand of the appellants then was that the 
Revenue Authority was authorised to approve 
exchanges, The presumption derivable from 
the fact that the revenue Authority dealt with 
the matter of sanction and passed an order 
and from the conduct of the parties, is that 
the relevant power must have been delegated 
to the Revenue Authority by the Ruler. It 
is too late to raise that question for the first 
time here, which is a mixed question of fact 
and law. The appellants have produced some 
documents here by way of additional evi- 
dence showing that the Ruling Chief himself 
had given sanction order in certain cases. 
That, however, proves nothing. The Ruling 
Chief, who was the repositcr of the power of 
sanction can authorise a subordinate autho- 
rity to exercise that power but by such dele- 
gation, he does not denude himself of his 
powers. In such cases, both the Ruling Chief 
and the delegated authority will have con- 
current jurisdiction to sanction any transac- 
ltion of exchange. Further. those documents 
filed here by way of additional evidence do 
not on their face indicate that the approval 
order was passed by the Ruler of Bamra, as 
such. In view of the aforesaid features, these 
documents tendered by way of additional evi- 
dence, would not resolve the question.’ This 
contention is, therefore, rejected. For the 
purpose of the present case it has to be as- 
sumed that the sanction order by the Revenue 
Authority was a valid order and was passed 
in exercise of the powers delegated to him 
by the Ruling Chief in thet behalf. 


The petition for additional evidence also 
does not satisfy the requirements of O. 41, 
R, 27, Civil P. C. and is accordingly rejected. 

(Contd. on Col. 2) 
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13. In the result, therefore, the judg- 
ment and decree of the lower appellate Court 
are set aside and the case is remitted to the 
lower appellate Court who shall dispose of 
the appeal in accordance with law and in 
accordance with the observations made and 
conclusions recorded above. It may be ob- 
served that if the lower appellate Court feels 
that the evidence as to the valuation of the 
property (plot 790) at the time of the impugn- 
ed exchange is insufficient to base a finding 
on, it will be open to him to frame an issue 
and send it to the trial Court for a finding 
and on receipt of that finding to dispase of 
the appeal before him. 


The appeal is, thus, allowed and re- 
manded. Costs will abide the result. 


Appeal allowed; Case 
remanded. 


oe, 
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Nira Dei, Appellant v. Sadasiba Mahanta 
and others, Respondents. 

Second Appeal No. 24 of 1970, D/- 20-8- 
1973, from decision of N. Sarangi Dist. J., 
Mayurbhanj, Keonjhar, D/- 1-9-1969, 


Index Note :— (A) Hindu Law — Parti- 


tion — Claim that certain items were not 
partitioned and were kept joint — Onus is 


om claimant to prove his case. (Para 6) 
R. N. Sinha and S. N. Sinha, for Appel- 
lant; S. K. Dey, for Respondents. , 
JUDGMENT :— This appeal is by the 
plaintif and is directed against the confirming 
decision of the lower Appellate Court. 


2. The plaintif brought the suit for 
partition of the suit properties mentioned in 
Sch. ‘Kha’ in the plaint by metes and bounds. 
Plaintiff and defendants 1 to 7 are members 
of one family as would be seen from the 
following genealogy :— 


A ahaa 
E oe 
| | | 
Sitaram Haguru Lakshan 
| | Champa (D. 5) 
Sudarsan Lalmohan | 
, — n | 
Sad ananda | | | 
(D. 1) D. 2 D. 3 D. 4 | 
| | : | 
Mira D. 6 D. 7 
(Plff.) (Daughter) (Daughter) 


It is the admitted case of the parties that 
this Jaganath Mahanta hac two wives. By 
his first wife he had two sons Gangadhar and 
Lachman, who had admittedly no interest in 
the suit properties. Therefore, the suit is to 
be disposed of having regard to the aforesaid 


genealogy only and ignoring two sons of 


Jaganath by his first wife altogether from 
consideration. Lakshan was the original de- 
fendant No. 5 in the suit and he having died 


IQ/JQ/D946/73/RSK 


166 Ori. 


during the pendency of the suit, his widow 
Champa has been substituted in his place. 

The suit properties are situated in five 
villages. Items 1 and 2 constitute a tank in 
village Chatraipur and item No. 3 is the 
homestead land with house standing thereon 
in village Chachhinapada. Item Nos. 4, 5 
and 6 are agricultural lands situated in village 
Bahananda, Pandugadia and Karanjakoili. 
Plaintiff’s story is that Haguru Mahanta died 
in 1958 leaving behind his widow and three 
daughters, plaintiff and pro forma defendants 
6 and 7. His widow died in 1961. The sut 
properties’ are the ancestral undivided prc- 
perties of Haguru and his two brothers. Upoa 
the death of Haguru the plaintiff is entitled 
to carve out her 1/9th share in the suit prc- 
perties by partition by metes and bounds. It 
is alleged that the defendants 1 to 4 got their 
names fraudulently mutated in respect of thz 
suit properties situated in village Chhotraipur, 
Bahanada and Karanja Koili in the year 196C- 
61 and further that defendants 1 to’ 4 sold 
away the lands mentioned in Schedule Ga 
of the plaint to defendant No. 8 and ths 
lands mentioned in Schedule Gha to defenc- 
ants 9 and 10 as if these properties belonged 
to them exclusively. This gave rise to ths 
cause of action for the suit. 


3. The defence case is that there was 
a completed prior partition and, accordingly. 
the present suit is not maintainable. This 
partition took place about 30 to 35 years 
ago. Defendant No. 6 supported the case cf 
defendants 1 to 5 and pro forma defendart 
No. 7 supported the case of plaintiff. 


4, Both the courts have concurrently 
found that the defence case of prior’ partitioa 
is true, and have dismissed the suit. 


5. It is admitted by the plaintiff thet 
there was a partial partition amongst the 
three brothers in which all properties were 
partitioned by metes and bounds except ‘Khe’ 
schedule properties which were kept join:. 
That prior partial partition took place lons 
before the Revisional Settlement of 1943. 
The plaintiff claims partition of these sut 
properties as they were kept joint in the 
prior partition. 

6. It is the well settled position in 
law that where there has been once a part.- 
tion, even a partial partition, either proved 
or admitted, the presumption arises that -t 
was a complete partition both as to parties 
and as to property and there is no presump- 
tion in such a case that any property wes 
excluded from partition. A person who 
alleges that family property, in the exclusive 
possession of one of the members after the 
partition, is joint and is liable to be partitior- 
ed, has to prove his case (vide 13th Edition, 
Mulla’s Hindu Law, Art. 328). 

Both the courts have dealt with all tke 
pieces of material evidence on record, both 
oral and documentary, and the concurrent 
conclusion is that there has been a comple-:- 
ed partition of all properties of the family 
including the suit properties. Mr. Sinka 
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strenuously attempted to show that inferences 
drawn from certain pieces of evidence are 
erroneous. Whatever other possible inferences 
their may be other than those drawn concur- 
rently by the two courts below, that does 
not raise a question of law but is essentially 
a question of fact. Further, the whole matter 
appears to be clinched by the admissicns of 
Haguru, the father of the plaintiff, contained 
in Ex. Z/1, a petition filed by him jointly 
with his brothers before the Settlement Of- 
ficer, wherein he stated that the lands allotted 
to him in villages Bahanada; Pandugadia and 
Mouda be demarcated by Amin. It will be 
seen that the plaintiff has claimed partition 
with regard to those very lands afresh though 
her father has admitted in Ex. Z/1 that these 
lends had already been partitioned and are, 
therefore, no longer partible. Similariy, in 
another document, Ex. Z dated 1-3-1943, 
which is a joint petition filed by Haguru, 
Lakshan (D.5) and Lalmohan, father of de- 
fendants 2 to 4 before the Settlement Cfficer, 
they including Haguru, have admitted that all 
the three brothers had partitioned their pro- 
petties about 15 years after the settlement of 
1327 and-that they were in separate possession 
of their respective shares and prayed that 
their respective shares may be demarcated 
and separately recorded. These admissicns, 
coupled with the presumption that the joint 
family properties have been partitioned in- 
cluding the Schedule ‘Kha’ clearly outweighed 
al possible inferences against partition deriv- 
anle from any piece of evidence on record, 
specially when there is clear oral evidence in 
support of the completed partition of the 
joint family properties. In that view it is 
not possible to interfere with the concurrent 
findings ,of fact. 

7. In the result, therefore, there is no 
merit in this appeal which is dismissed with 
costs. 

Appeal dismissed. 
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Debendranath Sarangi, Appellant v. 
Kulamani Sarangi and others, Respondents. 


Second Appeal No. 144 of 1969, D/- 
10-8-1973, from decision of L. Mohapatra 
Addl. Sub. J., Cuttack, D/- 21-12-1968. 


Index Note :— (A) Limitation Act (1968), 
Art. 142 — Adverse possession — What con- 
stitutes. 


Brief Note :—- (A) Where the defendants 
put up a pucca wall in the presence of the 
plaintiffs and in continuation with the same 
they planted the trees which in course of 15 
to 20 years grew to huge sizes, these acts of 
possession, by their very nature, are effec- 
tive overt acts of possession without any 
attempt of concealment, even though the de- 
fendants were under the impression that the 
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sait land was a part of their own plot. The 
act of opening a window affecting the alleged 
privacy of the plaintiffs amounts to daily inti- 
mation that the defendants are possessing the 
wight and thereby excites particular attention. 
‘Thus the possession of the defendants was 
adverse to the plaintiffs and the latter must 


be deemed to have been dispossessed. (Case 
faw discussed). (Para 9) 
Cases Referred : Chronological Paras 


LR (1949) Cut 804, Rangalal' Ram v. 
Makhan Lal -9 
AIR 1947 PC 19 = 73 Ind App 246, Bibha- 
bati Devi v. Ramendra Narayan 8 
AIR 1935 PC 53: = 1935 All LJ 744, Ejas 
Ali Qidwai v. Court of Wards, Balrampur 
Estate 8 


AIR 1934 PC 23 = 61 Ind App 78, Secy. 
of State v. Debendra Lal Khan 9 
AIR 1934 Lah 684 = 37 Pun LR 351, Mt. 
Aisha Bibi v. Allah’ Bakhsh 9 
AYR 1930 All 845 == 128 Ind Cas 820, Niran- 
jan Singh v. Mahabir Singh 9 
AIR 1919 PC 44 = 46 Ind App 285, N. 
Varada Pillai v. Jeevarathnammal 9 
1900) 27 Ind App 136 = ILR 27 Cal 943 
(PC), Radhamoni Debi v. Collector of 
Khulna ` 9 


R. N. Sinha, for Appellant; L. K. Das- 
gupta, for Respondents. 

JUDGMENT :— This second appeal is 
Sy the plaintiffs. Their suit has been dis- 
missed by the courts below. 


2. Plaintiffs filed their suit for re- 
<overy of the suit land from the possession 
of the defendants who had əncroached there- 
apon by constructing a wall and putting up 
a fence and amalgamating the same with their 
own pilots, for permanently restraining defen- 
‘dant No. 1 from  openinz and using the 
window which he had opened in his wall. 


3. The -facts which are no longer in 
dispute are the plaintifs are the owners of 
plots Nos. 1451, 1452 and 1453 appertaining 
to khata No. 48 in mouza Ramkrishnapur. 
The defendants are the owners of plots 
Nos. 1437 and 1438 which adjoin respective- 
ły plaintiffs plots Nos. 1453 and 1452 to their 
‘west. Plaintiffs have their residential house 
on plot No. 1453 and the defendants have 
their residential house on plot No. 1437 to 
its adjoining west. Plots Ncs. 1451 and 1452 
which lie to the adjoining north of plot 
Wo. 1453 contains the bari of the plaintiffs. 
‘Similarly plot, No. 1438 which is adjoining 
north of plot 1437 is the bari of the defend- 
ants. Defendants have put up a pucca wall 
which runs from north to south encroaching 
a portion of piaintifi’s ploz No. 1453, and 
‘thus stands on a part of plot No. 1453. From 
the northern extremity of this pucca wall a 
green fence runs to further north in a straight 
‘line with it encroaching portions of plots 
Nos. 1451 and 1452 belonging to the plain- 
“tiffs. This green fence is of ‘big and small 
‘frees like siju, orakha, tamarind and ambada 
tizees. The age of these trees, as found, will 


Debendrenath v. Kulamani (S. K. Ray J.) 


- [Prs. 1-7] Ori. 167 


be 10 to 15 years. A commissioner was de- 
puted to make measurements of various plots 
to find out if there was encroachment and 
the extent of such encroachment. He sub- 
mitted a report, which has been accepted, 
stating that the defendants have encroached 
2x90 links of plot No. 1453 on which the 
pucca wall stands, and 3 other encroachments 
of 2x 70 links, 6x100 links and 16x32 
links at different ‘points of plots 1452 and 1451 
of the plaintiffs. The plaintiff’s case is that 
these encroachments were made in the year 
1959 or 1960 and want recovery of the same 
in addition to the other consequential reliefs 
as stated above. 


4, Defence is twofold: First that 
they have not encroached upon the plaintifi’s 
plot and the suit land appertains to their own 
plots. Secondly, they are in possession of 
it for more than twenty years and they con- 
structed the wall and opened the window in 
question also for more than 20 years and that 
the plaintiff’s privacy is not affected in any 
way. í 

5. The concurrent findings are that 
the pucca wall and green fence are in exis- 
tence for more than “12 years before institu- 
tion of the suit and the plaintiffs are out of 
possession of the suit land for that length 
of time. The lower Appellate Court cop- 
sequently held that the plaintiffs have lost 
their right to sue for recovery of the same. 
The wall and the window have been in exis- 
tence for a very long time and the defendants 
have acquired easementary right in respect of 
the window in question. 


6. Two points have been raised on 
behalf of the appellants :— 

(i) The first point is that in view of the 
fact that the parties are cousins and 
neighbours and the encroachments are small 
in extent, it was insufficient to give a title to 
the land by adverse possession, because user 
of this sort, under similar circumstances, is 
common in this country and excites no parti- 
cular attention: and 

Gi) The plaintiffs filed a petition for ap- 
pointment of a fresh commissioner to ascer- 
tain the pucca wall has been constructed with 
bricks marked ‘Jadu’. This petition which 
was filed in consequence of the statement 
made by defendant No. 1 in his evidence that 
he purchased bricks in 1963 with which he 
constructed his house which was burnt in 
1961 or 1962, has been wrongly rejected. It 
is contended that bricks bearing mark ‘Jadu’ 
were found to have been used in the pucca 
wall it will coriclusively prove that it has been 
constructed in the year 1963 thereby giving 
a death blow to defence case of adverse pos- 
session. 

7. I will take up the second point 
first. This petition was filed at the end of 
trial, soon after defendant No. 1 had been 
examined. The lower Appellate Court rightly 
came to the conclusion that in absence oz: any 
admission on the part of defendant No. 1 
that he had not purchased such bricks bear- 
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ing mark “Jadu” at any other time, the ap- 
pointment of the commissioner in the circum- 
stances would have become fruitless, because 
even if the commissioner found that bricks 
bearing the inscription “Jadu” had been used 
in the construction of the pucca wall, that 
would not necessarily lead to a conclusion 
that the defendant’s wall was constructed in 
1963 and not long ago as contended by the 
defendants. I am of opinion that the peti- 
tion was rightly rejected. 


8. The present suit was filed on 13-10- 
1960. Therefore, old Limitation Act of 1908 
applies. It being the plaintiff's case that 
while they were in possession they were dis- 
possessed by the defendants about 1959 or 
‘1960, Article 142 of the old Limitation Act 
would apply. Thus, in order to succeed, the 
onus is on the plaintiffs to prove that they 
were in possession within 12 years prior to 
the institution of the suit. In view of the 
concurrent findings that the wall had been 
constructed and the green fence put up for 
more than 12 years, the plaintiffs obviously 
were not in possession within 12 years prior 
to the suit. The suit has been rightly dis- 
missed. 


To get out of the mischief of this article 
of the Limitation Act it is contended relying 
upon the statement of defendant No. 1 that 
the suit land is a part of his plot, that the 
defendant No. 1 never possessed the suit land 
adversely but under a mistaken notion that 
the land appertained to his plot and in view 
of the near relationship of the parties and 
the smallness of the encroachments such pos- 
session of the defendants would not amount 
to dispossession of the plaintiffs. 

Reliance was placed by Mr. Sinha on a 
passage from the judgment of the Privy Coun- 
cil in the case of Sm. Bibhabati Devi v. 
Ramendra Narayan Roy, AIR 1947 PC 19, 
which runs as follows: 


“Possession must be eer to a living 
person, and, as she was possessirig under a 
mistake as to his death, it is difficult to see 
how she can claim that by her possession 
she was asserting a right adverse to. one whom 
she regarded as dead.” 


Reliance was also placed upon another 
dictum of the Privy Council in the case of 
Ejas Ali Quidwai v. Court of Wards, Balram- 
pur Estate, AIR 1935 PC 53 which runs as 
follows :— 


“A person, who bases his title on adverse 
possession, must show by clear and unequivo- 
cal evidence that his possession was hostile 
to the real owner and amounted to a denial 
of his title to the property claimed.” 

9, If the possession of the defendants 
is held to be adverse possession then this con- 
tention would obviously fail. It is therefore 
necessary fo review the judicial decisions as 
to what amounts to adverse possession. 

The Privy Council in the case of Secy. of 
State v. Debendra Lal Khan, AIR 1934 PC 23 
has-dcalt' with as to what constitute adverse 
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possession. They accepted a previous dictum. 
of the Board in the case of Radhameni Debi 
v. Collector of Khulna, (at p. 140 of 27 Inc 
App 136) (PC) which runs as follows :— 
“the possession required must be adequate- 
in continuity, in publicity and in extent tc- 
show that it is possession adverse to the com- 
petitor.” 
After stating that the classical requirements- 
of adverse possession are that the possession: 
should be ne vi nec clam nec precario, they 
proceeded to say—~ 


“Mr. Dunne for the Crown appeared te 
desiderate that the adverse possession shoul 
be shown to have been brought to the know- 
ledge of the Crown, but in their Lordships” 
opinion there is no authority for this require- 
ment. It is sufficient that the possession be 
overt and without any attempt at conceal- 
ment, so that the person against whom time 
is running ought, if he exercises due vigilance 
to be aware of what is happening. If the 
Tights of the Crown have been openly usurp- 
ed it cannot be heard to plead that the fact 
was not brought to its notice.” 


In the case of Rangalal Ram v. Makhar: 
Lal, ILR (1949) Cut 804, this Court held that: 

“Possession in the eye of law consists of 
the fact of physical occupation and the men- 
tal act of holding the subject of possessiom 
to the exclusion of others. Legal possession: 
is occupation with the intention of exercising 
the right of ownership in respect of it. Mere 
acts of user which do not interfere and are 
consistent with the owner’s title are not suffi- 
cient to constitute dispossession of the owner 
or start adverse possession in favour of the 
occupant. Possession is never considered ad- 
verse if it can be referred to a lawful title.” 
The Allahabad High Court in the case of 
Niranjan Singh v. Mahabir Singh, AIR 193% 
All 845 héld that where the conduct in pos- 
session, in certain cases, is like that of am 
owner it amounts to assertion of hostile title 
and they applied this principle in the case of 
possession of a co-sharer who having lost al ~ 
interests in a family partition, was in culti- 
vating possession of it believing that he had’ 
interest in it, and held that in the absence- 
of anything to show that the co-sharers con- 
sented to such possession, that possession be- 
comes adverse. 


In the case of Mt. Aisha Bibi v. Allab: 
Bakhsh, AIR 1934 Lah 684, the Lahore High 
Court considered construction of a wall mors- 
than 6 feet in height as an act of sufficient as- 
sertion of hostile title to the knowledge of the- 
real owner and held that its existence for a: 
period of 12 years more was proof of adverse 
possession. 


By Privy Council in the case of 
N. Vareda Pillai v. Jeevarathnammal, AIR 
1919 PC 44 has said that the character of 
possession of a donee under an imperfect gift, 
is adverse to the real owner. This was sœ 
because the donee’s possession was open aad 
on his ewn behalf to the exclusion of all 
others. 
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In the present case the defendants put up 
a pucca wall under the very nose of the 
plaintiffs and in continuation with the same 
they planted the trees which in course of 15 to 
20 years grew to huge sizes. These acts of pos- 
session, in my opinion, by their very nature, 
are effective overt acts of possession without 
any attempt of concealment. even though the 
defendants were under the impression that 
the suit land was a part of their own plot, 
so that the plaintiffs against whom time was 
running ought, if they exercised due vigilance, 
to be aware of what was happening. The 
act of opening a window affecting the alleg- 
ed privacy of the plaintiffs amounts to daily 
intimation that the defendants are possessing 
the suit land and using the same in their own 
right and thereby excites particular attention. 
Thus applying the aforesaid principles to these 
facts, it is clear that the possession of the 
defendants was adverse to the plaintiffs and 
the latter must be deemed zo have been dis- 
‘possessed. Such dispossession having taken 
place more than 20 years as has been found 
by the courts below, plaintiffs must be non- 
suited having failed to prove their possession 
within 12 years of the suit. 


19. Both the points having failed, 
there is no merit in this appeal which is ac- 
cordingly dismissed. But in the circumstances 
of the case, the parties will bear their own 
costs throughout. 

Appeal dismissed. 
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G. K. MISRA, C. J. 
l Mst. Teva Barihani and others, Petitioners 
v. Mst. Chandantola Barihani and another, 
Opposite Parties. 


Civil Revn. No. 449 oz 1972, D/- 13-7- 
1973, from order of C. S. Misra Dist. J., 
Bolangir, D/- 12-10-1972. 

Index Note :— (A) Limitation Act (1963), 
' 5. 5 — Revision filed in High Court dismis- 
sed as appeal lay to District Court — Sub- 
sequentiy appeal filed — Delay should be 
condoned as revision was pursued in good 
faith. (Para 3) 


Index Note:— (B) Civil P. C. (1908), 
O. 23, R. 3 (Orissa) — Compromise during 
final decree proceedings signed by some par- 
ties only — Procedure to be followed. 

Brief Note :— (B) The final decree pro- 
ceeding must continue against all the parties. 
‘Tf the Court comes to a conclusion that the 
compromise is not adverse to the interest of 
the party not signing it, the Court shall pass 
a decree in accordance with it and the party 
not signing the compromise would be given 
his share not on the basis of the compromise 
but de hors it in accordance with the ultimate 
decision arrived at in the proceedings. If, 
however, the Court reaches a decision where- 
by the party not signing gets an interest 
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which cannot be reconciled with the compro- 
mise, the entire compromise must be throwm 
out. (Para 5 

B. L. N. Swamy, for Petitioners; 
B. Tarasia, for Opposite Parties. 

ORDER :— A preliminary, decree for 
partition was passed on 17-2-1965 by the 
learned Subordinate Judge of Bolangir in 
T. S. No. 1318 of 1963. In course of the 
final decree proceeding, defendants other than. 
defendant No. 2 filed an application before 
the Court that the final decree should be 
passed in terms of the compromise petition 
dated 22nd of January, 1966. Admittedly, the 
compromise had not been signed by the se- 
cond defendant. Ultimately the trial Court 
refused to record the compromise as it had 
not been signed by the second defendant. 
Other defendants filed Civil Revision Noa. 313 
of 1969. The civil revision was dismissed as 
an appeal lay under Order 43, Rule 1 (mẹ 
of the Code of Civil Procedure. A miscel~ 
laneous appeal was filed before the District 
Judge with an application to condone the 
delay caused by prosecuting the civil revision 
in the High Court. 

Ze The learned District Judge dismis- 
sed the appeal on two grounds; that the appeal 
was barred by limitation and that the com- 
promise cannot be recorded as it was not 
in accordance with law. 

In the peculiar circumstances of: 
this case when the civil revision was. pursued: 
in good faith, the delay should be condoned.! 
The explanation given here is quite satisfactory’ 
and is accepted. 

4, Order 23, Rule 3, Civil P. C. with 
the Orissa amendment runs thus: 

“Where it is proved to the satisfaction 
of the Court that a suit has been adjusted 
wholly or in part by any lawful agreement or 
compromise in writing and signed by the par- 
ties in the token of their conseut to suck 
agreement or compromise, or where the de- 
fendant satisfies the plaintiff in respect of the 
whole or any part of the subject matter of the 
suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded, 
and shall pass a decree in accordance there- 
with so far as it relates to the suit. 

Provided that the provisions of this rule 
shall not apply to or in any way affect the 
provisions of Order 34, Rules 3, 5 and 8.” 

As would be noticed, the compromise in. 
order to be acted upon, must be in writing 
and signed by the parties. Admittedly, the 
second defendant did not sign the compromise: 
and consequently the compromise cannot be: 
eae so far as it relates to defendant 

6. 2. 

5. The further question for considera-- 
tion is whether the compromise can be acted’ 
upon so far as other defendants are concern- 
ed. The position of law is that once defend-; 
ant No. 2 has not signed the compromise: 
the final decree proceeding must continue! 
against all: If ultimately the Court comes to)! 
a conclusion that the compromise is not ad-; 
verse to the interest of defendant No. 2 then, 
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fe the compromise would be recorded and the 
‘Court shall pass a decree in accordance with 
jit and defendant No. 2 would be given his 
share not on the basis of the compromise but 
de hors it in accordance with the ultimate 
decision arrived at by the Court in the final 
{decree proceeding. If, on the other hand, 
‘the Court ultimately reaches a decision where- 
„iby the second defendant gets an interest which 
cannot be reconciled with the terms of the 
compromise, then the entire compromise 
would be thrown out. 


6. The result of the aforesaid discus- 
:sion is that the compromise petition filed by 
‘the parties would be kept on the record. The 
‘learned Subordinate Judge would dispose of 
‘the final decree proceeding, hear arguments 
‘and determine whether the share or interest 
to be allotted to defendant No. 2 would in 
any manner be contrary to the compromise 
petition. If he finds that the share that will 
be given to defendant No. 2 is not consistent 
‘with the allotment given in his favour in the 
‘compromise petition, then the entire com- 
‘promise would fail. Otherwise, he would act 
upon the compromise and dispose of the 
‘final decree proceeding in terms of the com- 
promise so far as the plaintiffs and other 
‘defendants are concerned. 


Te Subject to the aforesaid observa- 
“tions, the revision is dismissed on merits but 
mot on the ground of limitation. There will 
ibe no order as to costs. 


wame a ee 
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Order accordingly. 


AIR 1974 ORISSA 170 (V 61 C 53) 
B. K. PATRA, J. 


Harish Chandra Sahu and another, Ap- 
pellants v. Basant Kumar Sahu and others, 
“Respondents: 


First Appeal No. 147 of 1966, D- 2-4- 
1973, from Decision of K. S. Misra, Sub. Ja 
‘Balasore, D/- 25-7-1966. 


Index Note :— (A) Succession Act (1925), 
"Ss. 63 — Execution of will — What is — 
“Proof of execution —- Testimony of non-at- 
“testing witnesses — When barred — (X-Ref: 
‘Evidence Act (1872), Ss. 68 and 71). 


Brief Note:— (A) ‘Execution of will’ 
-comprehends all the three formalities presc- 
vibed by Section 63 including attestation of 
the will if testator’s presence. Section 68, 
Evidence Act mandatorily authorises only the 
attesting witness (one of the two witnesses 
necessary under Section 63 will be sufficient) 
to prove the execution. As such when the 
-only living attesting witness omits to testify 
-as to attest ation, the omission cannot be 
cured with the evidence of other witnesses 
‘{non-attesting) like the beneficiary under the 
‘will and the scribe. Section 71, Evidence Act 
“{permitting, other evidence on execution) is no 
‘help in such a situation and the ‘will’ then 
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is not properly proved. AIR 1955 SC 363, 
Distinguished. (Paras 5, 6 and 7) 


Cases Referred: _ Chronological Paras 
AIR 1955 SC 363 (1955) 1 SCR ge 
Naresh Charan v. Paresh Charan 
L. K. Dasgupta, for Appellants; H. c. 
Panda and R. Mohanty, for Respondents. 


JUDGMENT :— This is an appeal 
against the judgment of the Subordinate 
Judge, Balasore dismissing an application filed 
by the appellants under Section 276 of the 
Indian Succession Act praying for granting 
to them probate of the Will dated 21-1-1961 
alleged to have been executed in their favour 
by one Krushnamoni Sahu. Krushnamoni 
Sahu was the widow of one Kailas. Appel- 
lant No. 2 Snehalata is the daughter of Kailas 
and appellant No. 1 Harischandra is the hus- 
band of Snehalata. Kailas had a son 
Baidyanath who predeceased him. The Res- 
pondents are two sons and the daughter of 
Baidyanath. Krushnamoni died on 23-5-1962 
in Balasore hospital. It is the case of the 
appellants that more than a year before her 
death she had executed the disputed Will 
Ext. 1 under which she had bequeathed her 
entire interest which she had described as 
1/3rd in favour of the appellants. Admittedly, 
no disposition was made in favour of the res- 
pondents. The respondents in their written 
Statement contended that the testator was an 
illiterate and rustic lady and was continuous- 
ly ailing for two years before her death and 
on that account had lost her balance of mind. 
Appellant No. 1 who was looking after pro- 
perties after the death of her husband, had 
apparently managed to take the thumb im- 
pression of Krushnamoni on some blank 
papers and had fabricated the alleged Will 
thereon. According to the defendants. there- 
fore, the Will is a forged one and was never 
executed by Krushnamoni. 

2: In support of the application, the 
appellant No. 1 examined himself and two 
other witnesses, namely, one of the attestors 
and the scribe of Ext. 1. The other attestor 
was admittedly dead by the time the suit was 
tried. The respondents examined two wii- 
nesses on their behalf. 
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3. After considering the evidence on 
record the Jearned Subordinate Judge held 
that appellant No. 1 after obtaining thumb 
marks of Krushnamoni on some plain papers 
had fabricated the alleged Will after her death 
and obtained the signature of the attestors 
thereon. In view of this finding he dismissed 
the application. 


å. Admittedly after the death of 
Krushnamoni’s husband appellant No. 1 began 
to look after her properties and he was doing. 
so till her death in 1962. The testator was 
more than 60 years old at the time when 
she is alleged to have executed the Will and 
we have the evidence of P. W. I that she 
was old and weak because of age and illness. 
Krushnamoni was living in a village different 
from the one where the appellants were re- 
siding. The Will was not executed at the 
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testator’s house but Was executed in the house 
of the appellants in the latcer’s village. It 
js, therefore, that none of the neighbours of 
Krushnamoni had attested the Will. The 
Will was scribed by one Mahendra Prasad 
Das, a pleader’s clerk and ‘he admits that he 
‘had worked as a Moharir for appellant No. 1 
jn several Bhagchas cases. Although appel- 
fant No. J has stated that it is Krushnamoni 
who had sent for the scribe and the attestors, 
P. W. 3 the scribe has admitted that two days 
‘before the execution of the Will, it is ap- 
pellant No. 1 who had asked him to go to 
his house on the appointed date to scribe 
the Will. : 


Having regard, therefore, to these cir- 
cumstances. there cannot be any doubt that 
appellant No. 1 had taken a very prominent 
part in the matter relating to the execution 
of the Will, assuming for a moment that the 
“Will was actually executed by Krushnamoni. 
Added to these circumstances, there is the 
„fact that the entire interest of Krushnamoni 
‘in the family properties has been bequeathed 
to the apnellants under the Will and that her 
sown grandsons have been completely exclud- 
‘ed therefrom. These are all circumstances 
which arouse the suspicion of the Court that 
{t does not express the mind of the testator 
‘and it is therefore the duty of the propounder 
“of the Will to remove such suspicion. No 
explanation whatsoever has been offered as 
to why instead of executing the Will at her 
own house Krushnamoni came all the way 
to the house of the appellants to execute it. 
“There is evidence to show that Krushnamoni’s 
neighbours in her own village are all respect- 
able persons including some highly placed 
tetired Government servants. The appellant’s 
village is very near Balasore where there is 
a sub-registration office. Knowing fully well 
‘that. the Will was being executed by an old 
‘and sickly lady and that uncer the Will she 
‘was bequeathing all her prorerties in favour 
af the appellants, the latter could have taken 
“the precaution of getting the Will registered, 
‘tut that has not been done. 


The learned Subordinate Judge has with 
reference to the writings of the Will remark- 
ed that in the first page of the Will the scribe 
‘has allowed much space between the lines 
and gradually the said space tetween the lines 
"has become narrower. Again in the last page 
of the Will the scribe has appended a certi- 
‘ficate in small letters and the space between 
the lines is narrow. From these circum- 
‘stances he has concluded that the manner 
‘of writing gives the impression that after 
‘thumb marks were taken on some plain paper, 
the Will has been fabricated thereon taking 
‘care tc fill up the contents within the space 
circumscribed by the thumb impressions which 
were already on the papers. After examining 
‘the document I feel that the comment is not 
‘unjustified. Taking an over-all view of the 
evidence and the circumstances of the case I 
agree with the conclusion arrived at by the 
‘learned Subordinate Judge that the appellants, 
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have failed to establish that the Will is a 
genuine one. ; 

5. -The judgment in this case, how- 
ever, need not rest on the above conclusions 
because even assuming that the Will is genuine 
its execution has not been properly proved. 
Section 63 of the Indian Succession Act re- 
quires proof of three things, mentioned in 
sub-clauses (a), (b) and (c) of that section 
before it can be said that a Will has been 
duly executed. The first is that the testator 
has to sign or affix his marks to the Will or 
it has got to be signed by some other person 
in his presence and by his direction. The se- 
cond is that the signature or mark of the 
testator, or the signature of the person sign- 
ing for him, has to appear at a place from 
which it would appear that by that mark or 
Signature the document was intended to have 
effect as a Will and the third which is the 
most important and with which we are con- 
cerned in this appeal, is that the Will has to 
be attested by two or more witnesses and 
each of these witnesses must have seen the 
testator sign or affix his marks to the Will, 
or must have seen some other person signing 
the Will in the presence and by the direction - 
of the testator, or must have received from 
the testator a personal acknowledgment of his 
signature or mark, or of the signature of such 
other person; and each of the witnesses has 
to sign the Will in the presence of the testa- 
tor. 


Section 68 of the Indian Evidence Act 
provides that if a document is required by 
law to be attested, it shall not be used as 
evidence until one attesting witness at least 
has been called for the purpose of proving 
its execution, if there be an attesting wit- 
ness alive, and subject to the process of the 
Court and capable of giving evidence. Thus 
Section 68 makes an important concession 
to those who wish to prove and establish a 
Will in a Court of law. Although’ the Indiani 
Succession Act requires that a Will has to be 
attested by two witnesses, Section 68 of the 
Evidence Act permits the execution of the 
Will to be proved by only one attesting wit- 
ness being called. But that attesting witness 
must be in a position to prove the execution 
of the Will. 


6. In this case, of the two attesting 
witnesses, one was admittedly dead by the 
time this case came up for trial and the 
other, attesting witness was examined as 
P. W. 1. His evidence regarding execution 
of the Will may be quoted: 

“I knew Krushnamoni Sahu. She ex- 
ecuted a Will which I know. That Will was 
scribed by Mahendra Prasad Das under the 
instruction of Krushnamoni Sahu. After the 
Will was scribed, the contents of it were read 
over and explained to the executant and she 
executed the Will by putting her thumb 
mark. I and late Motilal Bardhan were 
present, when the Will was scribed and ex- 
ecuted. Ext. 1 is the said Will and Ext. 1/a 
and Ext. 1/b are the signatures of attesting 


`~ 


Pad 


_ {the testator. 


ithat was examined in this case. 
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witnesses viz; myself and Dr. Motilal 
Bardhan.” 


The execution of the Will does not mere- 
ly mean the signing of it by the testatrix or 
putting her thumb impression on the docu- 
ment, but it means all the formalities requir- 
ed and laid down by Section 63 of the Indian 
Succession Act. Although P. W. 1 has not 
specifically stated as required by Section 63 
that he and the other attesting witness had 
seen Krushnamoni putting her thumb mark on 
Ex. 1, his statement that he and the other 
attesting witness were present when Krushna- 
moni executed the Will by putting her thumb 
mark may be construed to mean that both 
of them saw her putting the thumb mark. 
But P. W. 1 has nowhere said that each of 
them had signed the Will in the presence of 
This is a very serious lacuna 
in the evidence of the only attesting witness 
Doubtless 
this omission has been supplied by P. W. 2 
(appellant No. 1) and P. W. 3 ithe scribe of 
Ext. 1) P. W. 2 has deposed: 


“After the Will was scribed, it was read 
over and explained to the executant and the 
executant put thumb marks on it, Motilal 
Bardhan, Bikram Mishra have seen Krushna- 
moni executing the Will produced by me. 
The witnesses signed it in presence of execu- 
tant who put her thumb mark in their pre- 
sence.” 


P. W. 3 the scribe has deposed— 


“I wrote the will in presence of witnesses 
and the executant and after it, I read it over 
and explained the contents of the same to 
her and then she put her thumb mark, on 
the will in due execution of the deed. Dr. 
Motilal Bardhan and Bikram Mishra *attested 
the Will there in presence of the executant.” 


It is argued by Mr. L. K. Dasgupta ap- 


{pearing for the appellants that the evidence 


of appellant No. 1 and the scribe can sup- 
plement the evidence given by the attesting 
witness, amd the evidence of the three wit- 
nesses read together proves the due execution 
of the Will. In support of this contention 
he has relied on Section 71 of the Evidence 
Act. That section provides that if the at- 
testing witmess denies or does not recollect 
the execution of the document, its execution 
may be proved by other evidence. This is a 
sort of safeguard introduced by the Legisla- 
ture to the mandatory provisions of Sec- 
tion 68 where it is not possible to prove exe- 
cution of the Will by calling the attesting 
witnesses though alive. Section 71 can be 
availed of only when the attesting witnesses 
who have been called failed to prove execu- 
tion of the Will by reason of either denying 
their own signatures or denying the signature 
of the testator or having no recollection as to 
the execution of the document. It has no ap- 
plication .when an attesting witness fails to 
prove the execution of the Will. The difficulty 
with the evidence of P. W. 1 is that he spoke 
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only about a part of the execution of the 
document and failed to depose about all the 
other formalities which go to constitute the 
execution of the Will. 

I am unable to accept the contention .of 
Mr. Dasgupta and he has cited no authority 
in support of his submission that where the 
attesting witness who has been caled does 
not succeed in speaking to all the ingredi- 
ents which go to make the due execittion of 
the Will, his evidence can be supplemented 
by the evidence of other witnesses who are 
not attesting witnesses. The whole principle 
underlying Section 68 of the Evidence Act 
is that the execution of the Will must be 
proved by at least one attesting witness; that 
it is only an attesting witness who is entitled 
to prove execution of the Will. It is a con- 


cession which the Legislature has made ang 


if that concession does not result in comply- 
ing with the mandatory requirements of Sec- 
tion 68, then the only proper method is to 


call the other attesting witness, if he is avail- , 


able. The position would have been different 
if none of the attesting witnesses was avail- 
able. Provision for such a contingency is 
made in Section 69 of the Evidence Act which 
says that if no such attesting witness can be 
found, execution of the document can be 
proved by leading evidence to show that at- 
testation by one attesting witness is in his 
handwriting, and that the signature of the 
person executing the document is in the hand- 
writing of that person. 


Ta Mr. Dasgupta drew my attention 
to a decision of the Supreme Court in Naresh 
Charan v. Paresh Charan, AIR 1955 SC 363. 
In that case, the two attesting witnesses stat- 
ed in examinņnation-in-chief that the testator 
signed the Will in their presence and that they 
attested his signature. They did not add that 
they signed the Will in presence of the testa- 
tor. It was contended that in the absence of 


È 


such evidence it must be held that there was | 


no due attestation. Rejecting this conten- 
tion their Lordships held that it cennot be 
Jaid down as a matter of law that because 
the witnesses did not state in examiration-in- 
chief that they signed the Will in the presence 
of the testator, there was no due attestation. 
It will depend upon the circumstances elicit- 
ed in the evidence whether the attesting wit- 
nesses signed in presence of the testator. It 
would however be noticed that although the 
attesting witnesses in that case did not speci- 
fically say that they signed the Will in pre- 
sence of the testator, they did say that they 
attested his signature. But in the present 
case, the sole attestor P. W. 1 did not even 


say that he and the other attesting witness} 


had attested the document. His evidence, 
as already pointed out, only goes to this ex- 
tent that he and the other attestor were pre- 
sent when Krushnamoni put her thumb: mark 
in the Will. The facts of this case <herefore 
are distinguishable from the Supreme Court 
case referred to above. 
\ 


4 
‘ 
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8. In the result, I find no merit in 


this appeal which is accordingly dismissed 
with costs. 


Appeal dismissed. 
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Chand Agarwalla and others, Respondents. 

Second Appeal No. 325 of 1969, Dj- 
12-12-1973, from order of N. P. Mohapatra, 
Sub. J., Sambalpur, D/- 6-5-1969. 


Index Note: — (A) Civil P. C. (1908), 
Order 21, Rules 35 (2), 36 — Property in 
occupation of J. D. — Symbolic delivery of 
possession — Amounts to actual delivery of 
possession. - 


Brief Note: — (A) The difference in the 
mode of delivery of possession under Rule 35 


“and Rule 36 is due to the nature of the pro- 


perty and not on account of the difference in 
the nature of possession. 


So far as delivery of possession against 
the judgment-debtor or any person in occu- 
pation on his behalf is concerned, there is 
no distinction between the two modes of deli- 
very of possession. Thus, symbolical deli- 
very of possession against the judgment-deb- 
tor where even actual possession could have 
been delivered amounts to actual delivery of 
possession. AIR 1932 Pat 145 and (1880) 
ILR 5 Cal 584 (FB) and AIR 1917 PC 197 
12) and AIR 1966 SC 470, Followed. 

(Paras 9, 10) 


By obtaining delivery of such symbolical 


. possession the prior adverse possession of the 


judgment-debtor comes to an end. The dec- 
ree-holder who obtains such symbolical deli- 
very of possession against the judgment-deb- 
tor in execution of a decree can file a suit 
for recovery of possession within twelve years 
of the date of delivery of symbolical posses- 
sion. AIR 1948. Pat 416 and AIR 1955 Pat 
158 and AIR 1930 Cal 15, Applied. 

(Paras 11, 12) 


Index Note: — () Limitation Act 
(1908), Section 2 (4), Articles 142, 144 — Ad- 
verse possession — Tacking — Independent 
trespassers cannot tack their possession. 


Brief Note: — (B) A person in posses- 
sion of land without title Las an interest in 
the property which. is heritable and good 
against the entire world excepting against the 
true owner and this interest, unless the true 
‘owner interferes, is transferable. 
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Independent trespassers however cannot 
tack their possession so as to acquire a title 
by adverse possession. That is based on the 
juristic theory that the moment a trespass 
comes to an end before the expiry of the 
prescriptive period, possession of the person 
entitled to possession aS against the trespas- 
the eye of law though he 
might not have got actual possession. AIR 
1934 PC 23 and AIR 1965 SC 1553, Followed. 

(Para 14) 


Index Note: — (O Orissa Money 
Lenders Act (3 of 1938), Section 17 (1) — 
Discharge of possessory mortgage — Nature 
of morigagee’s possession thereafter — Pos- 
session is permissive and not adverse. (1954) 
20 Cut LY 467, Overruled. 


Brief Note: — (C) Section 17 (1) pres- 
cribes that on discharge the mortgagee shall 
deliver to the mortgagor all documents in his 
possession or power relating to the mortgaged 
property. Further, if the mortgagor so wants,- 
the mortgagee shall re-transfer the property 
to the mortgagor at his cost free from all 
encumbrances created by him. Lastly, he 
will put the mortgagor in possession of the 
property. 


Until the mortgagee puts the mortgagor 
in possession he i.e., the mortgagee continues 
in possession of the property on behalf of the 
mortgagor, and the nature of mortgagees pos- 
session is permissive and not hostile until by 
any express act the mortgagee exercises his 
hostile animus. On the discharge of the mort- 
gage the mortgagor will only sue for posses- 
sion and not file a suit for redemption as the 
mortgage has been discharged but the mort- 
gagee continues in possession on behalf of 
the mortgagor as before. (1954) 20 Cut LT 
467, Overruled; AIR 1926 All 136 (2) and 
AIR 1930 Cal 15 and AIR 1951 Nag 366 and 
AIR 1968 Mad 394 and AIR 1963 SC 70, 
Rel. on; AIR 1963 SC 454: Dist.; (1970) 1 
Cut WR 53, Approved. (Paras 15, 16, 17) 
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Lal Khan i4 
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AIR +1932 Pat 145, Ramprasad Ojha v. Bak- 
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Pratan Udai 
10 


R. N. Sinha and S. N. Sinha, for Ap- 
pellant; R. Mohanty, for Respondents. ' 


G. K. MISRA, C. J:— The disputed 
property is a house with Vacant site in village 
Bagdihi in the Dist. of Sambalpur. Deceased 
Punamchand, father of deft. No. 3 and de- 
ceased Bhagirathi (original defendant No. 4) 
were owners of the disputed property. They 
executed a usufructuary mortgage bond (Ext. 
3) on 19-7-1911 in favour of the ancestors of 
the plaintiffs. In 1939 deceased Kashiram 
Marwari trespassed upon the disputed pro- 
perty. The predecessors-in-interest of the 
plaintiffs brought Title Suit No. 40 of 1940 
in the court of the Munsif, Sambalpur, for 
declaration of their title as mortgagees and 
for recovery of possession from Kashiram 
Marwari. The suit was decreed on 29-4-1941. 
The trial Court decree was confirmed in S. A. 
No. 13 of 1942 on 18-9-46. Defendants 3 and 
4 were parties to that litigation. It was held 
in that suit that defendants 3 and 4 were 
the owners of the disputed property, Kashiram 
was a trespasser and the predecessors-in-inte- 
rest of the plaintiffs were the usufructuary 
mortgagees and they were given delivery of 
possession by eviction of Kashiram. In exe- 
cution of the decree, delivery of possession 
of the property was given on 10-3-50. Ext. 1 
is the writ of delivery of possession and 
Exhibit ija is the peons report. 
Ext. 2 dated 26-4-50 is the order of the 
Munsif recording the fact of delivery of pos- 
session. Case of the plaintiffs is that after 
delivery of possession, an arrangement was 
made between the plaintiffs and defendants 
3 and 4 that the plaintifis would become the 
owners of the disputed property and would 
continue in possession as before. In 58, de- 
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fendants 1 and 2 trespassed on the disputed 
property. The suit was accordingly filed om 


, Defendants 3 and 4 fully supported the 
case of the plaintiffs.: . 


Defendants 1 and 2 did not dispute the 
fact of the previous litigation in which the 
predecessors-in-interest of the plaintiffs got a 
decree for recovery of possession as usufruc- 
tuary mortgagees against Kashiram. They 
however, denied the factum of delivery ot 
possession on 10-3-1950 and the possession of 
the plaintiffs subsequent thereto. Their cuse 
was that Kashiram Marwari was tke owner 
of the property by being in continuous pos- 
session for the last 40 years till it was sold’ 
to them by Mithuram and Sama Bai. the 
nephew and widow of Kashiram respectively, 
by an unregistered sale deed (Ext. A) on 13-1- 
1960 for Rs. 1,500/- whereafter they are im 
possession of the disputed property by re- 
constructing the rooms. 


2. The trial Court recorded the fol- 
lowing findings: 


(i) Defendants 3 and 4 were the reak 


owners of the disputed property and not 
Kashiram. 
(ii) Plaintiffs have title to the 


disputed 
property as mortgagees. 


(ili) Delivery of possession of the disput- 
ed property to the plaintiffs was given om 
10-3-1950 through court in Execution Case 
No. 90/1949 by evicting Kashiram. 


__ (iv) Evidence of possession on both the 
sides was equally unsatisfactory. The princi- 
ple that possession follows title, and the pre- 
sumption of continuity of posession are ap- 
plicable to this case and plaintiffs were found 
a in possession within twelve years of the 
suit. 
very of possession against defendants 1 and 
2. So far as defendants 3 and 4 were con- 
cerned, their right in the disputed property 
was left undecided. 


3. The learned Lower Appellate 
Court recorded the following findings: 


(i) Kashiram was a rank trespasser. 


(ii) The nephew and widow of Kashiram 
had no title to the disputed property. The 
unregistered sale deed (Ext. A) executed by 
them in favour of defendants 1 and 2 is void 
ab initio. Defendants 1 and 2 are rank tres- 
passers. À 

(iii) Right of the plaintiffs as mortgagees 
was extinguished after the expiry of fifteen 
years from the date of the mortgage (1911) 
under Section 17 of the Orissa Money-len-~ 
ders Act. 


» 


It accordingly decreed the suit for reco-* 


1974 


(iv) The admission of cefendants 3 and 
4 that there was an arrangement whereby they 
relinquished their proprietary interest and 
right to possession in the disputed property 
in favour of the plaintiffs dozs not create any 
title in favour of the plaintiffs., 


(v) There was delivery of possession in 
favour of the plaintiffs on 10-3-50 but such 
delivery of possession was symbolical and 
not actual inasmuch as Keshiram Marwari 
was not physically evicted from the disputed 
house. Plaintiffs did not get physical pos- 
session of the property though delivery of 
possession was effected by the peon. 


(vi) Plaintiffs have failed to prove pos- 
session within twelve years of the suit. Arti- 
cle 64 of the new Limitation Act applies. 
Defendants | and 2 and their predecessors-in- 
interest were in possession of the disputed 
house for more than twelve years continu- 
ously. The principle that possession follows 
title does not apply to this case. 


On the conclusion that plaintiffs were not 
in possession within twelve years of the suit 
and defendants 1 and 2 and their predecessors- 
in-interest were in continuous possession for 
more than twelve years, the learned Subordi- 
nate Judge dismissed the plaintiffs suit. 


4. Jayagopal, legal representative of 
deceased plaintiff No. 1 filed the second ap- 
peal. This appeal came up fer hearing before 
me. In course of argument it was contend- 
ed on the authority of (1954) 20 Cut LT 467, 
(Banamali Mahapatra v. Chir:vuri Venkayam- 
ma) that after the discharge of a possessory 
mortgage under Section 17 of the Orissa 
Money-lenders Act, the possession of the 
erstwhile mortgagee is that of a trespasser. 
R Lordships in paragraph 13 observed 
thus: 


“xx xx The mortgagee’s possession after 
the expiry of fifteen years’ limit becomes by 
operation of law that of a trespasser and he 

kis liable to eviction.” 


This decision has been subsequently distin- 
guished in some of the single Judge decisions 
of this Court. To examine tke correctness of 
the Division Bench decision, the case was re- 
ferred to a larger Bench. This is how the 


matter has come before us. N 
S. The findings of the learned 
Subordinate Judge tbat Kashiram and 


defendanis 1 and 2 were rank trespassers, 
that proprietary title had not been conveyed 
to the plaintiffs either by an arrangement 
with defendants 3 and 4 or by their admis- 
sion, that plaintiffs were not in factual posses- 
sion within twelve years of tke suit, that the 
vendors of Ext. A were in possession of the 
disputed property till 13-1-60, and that defen- 
dants 1 and 2 were in possession till 19-3-63 
(the date of the suit) are pure findings of 
fact not assailable in Second Appeal. The 
‘correctness of the appellate Court judgment 
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would be examined without disturbing these: 
findings. 


6. The suit was filed on 19-3-63, The 
new Limitation Act (Act 36 of 63) came inte 
force on 1-1-64. The learned Subordinate 
Judge was clearly wrong in saying that Arti- 
cle 64 of the new Limitation Act would be- 
applicable to this case. 


7. In support of the appeal Mr. Sinha 
advanced the following contentions: 


(i) The conclusion of the Lower Appel- 
late Court that delivery of possession in 
favour of the plaintiffs on 10-3-1950 was. 
symbolical is contrary to law. 


(ii) The learned Subordinate Judge acted 
contrary to law in not noticing the jegal posi- 
tion that symbolical delivery of possession: 
against the judgment-debtor amounts to ac-- 
tual delivery of possession. 


(iii) The Appellate Court acted contrary’ 
to law in not giving effect to the proposition 
that plaintiffs who got delivery of possessiom 
on 10-3-1950 are entitled to resist their pos- 
session against the entire world except the 
true owners. 


(iv) The Appellate Court acted contrary 
to law in not keeping in view the proposition 
that though the usufructuary mortgage was 
discharged after the expiry of fifteen years by 
operation of law under Section 17 of the 
Orissa Money Lenders Act, the mortgagee- 
continued in possession on behalf of the 
mortgagors until the mortgage security was 
delivered to defendants 3 and 4 or until any 
hostile animus was exercised. In this case 
defendants 3 and 4 accepted the case of the 
plaintiffs that the latter were continuing im 
possession on behalf of the former even after- 
the discharge of the mortgage. 


(v) Possession of Kashiram and the ven- 
dors of Ext. A from 10-3-1950 till the execu- 
tion of Ext. A on 13-1-60 for a period of 
little less than ten years and the possession 
of defendants 1 and 2 for a period of little 
more than three years from 13-1-60 till 19-3- 
63 when the suit was instituted cannot be 
tacked. The two groups of trespassers were 
quite independent. Conclusion of the learned’ 
Subordinate Judge that defendants 1 and 2 
had acquired title by adverse possession is 
contrary to law. 


x 


Fach of these contentions requires care-- 
ful examination. 


8. The finding of the Lower Appel- 
late Court that Kashiram, the judgment-deb- 
tor, was not physically removed from the dis- 
puted house by the plaintiff when delivery of 
pessession was effected on 10-3-50 is one of 
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Tact and cannot be disturbed in second ap- 
peal. ; 

The further question for consideration, 
however, is whether such delivery of posses- 
sion against the judgment-debtor amounted 
to actual delivery of possession. 


9, To clarify the legal position it 
would be appropriate to notice the distinc- 
tion between actual and symbolical delivery 
of possessicn in execution of a decree against 
the judgment-debtor or some one on his be- 
. half. The subject is dealt with in Order 21, 
Rules 35 and 36, Civil Procedure Code which 
xun thus: 


“35. (1) Where a decree is for the deli- 
‘very of any immovable property, possession 
thereof shall be delivered to the party to 
whom it has been adjudged, or to such person 
as he may appoint to receive delivery on his 
‘behalf. and, if, necessary, by removing any 
person bound by the decree who refuses to 
"vacate the property. 


(2) Where a decree is for the joint pos- 
session of immovable property, such posses- 
‘sion shall be delivered by affixing a copy of 
‘the warrant in some conspicuous place on the 
“property and proclaiming by beat of drum, 
‘or other customary mode, at some conve- 
Nient place, the substance of the decree. 


(3) Where possession of any building or 
-enclosure is to be delivered and the person in 
“possession, being bound by the decree, does 
not afford free access, the court, through its 
‘officers, may. after giving reasonable warn- 
Ing and facility to any woman not appearing 
in public according to the customs of the 
«country to withdraw, remove or open any 
‘lock or bolt or break open any door or do any 
other act necessary for putting the decree- 
“holder in possession. 


36. Where a decree is for the delivery 
‘of any immovable property in the occupancy 
-of a tenant or other person entitled to occupy 
the same and not bound by the decree to re- 
‘inquish such occupancy, the couri shall order 
delivery to be made by affixing a copy of 
‘the warrant in some conspicuous place on the 
property, and proclaiming to the occupant by 
‘beat of drum or other customary mode, at 
some convenient place, the substance of the 
‘decree in regard to the property.” 
‘The distinction was pointed out very clearly 
in AIR 1932 Pat 145, (Ram Prasad Ojha v. 
Bakshi Bindeshwari Prasad). These two 
Rules Jay down that if the property is in 
occupation of the judgment-debtor or of some 
one on his behalf, possession shall be deli- 
vered, if necessary. by removing the judg- 
ment-debtor and placing the decree-holder in 
occupation of the property. On the other 
hand. if the property is of such a nature that 
the judgment-debtor is not in actual occu- 
pation of it, as for instance, when the pro- 
perty is in occupation of a tenant, the only 
mode of giving possession is by proclaiming 
4on the spot that possession has been given 


Jayagopal v. Gulab Chand (FB) (Misra C. J.) 


t va 


ALR. . 


to the decree-holder. When a decree-holder 
is put in actual occupation of the property, 
everybody else has been ousted from it, and 
consequently dispossessed. On the other hand, 
if the court simply proclaims that the decree- 
holder has been put in possession, such a 
delivery of possession can be binding only 
upon those who are parties to the proceed- 
ings or on those who claim through them. 
This difference in the mode of delivery of 
possession is due fo the nature of the pro-| 
perty and not on account of diference 
in the nature of possession. The question} 
will always be not what was the mode of 
delivery of possession but who was in fact! 
ousted by it. 

The term ‘symbolical possession’ is ap- 
plied where delivery of possession is made 
under Order 21, Rule 35 (2) and Rule 36. 
Actual possession is delivered under O. 21, 
Rule 35 (1). 


10. Se far as delivery of possession 
against the judgment-debtor or any person in 
occupation on his behalf is concerned, there 
is no distinction between the two modes of 
delivery of possession. Law is well settled] 
that as against the judgment-debtor symboli- 
cal delivery of possession amounts to actual 
delivery of possession. In a Full Bench deci- 
sion of five Judges rendered by the Calcutta 
High Court in (1880) ILR 5 Cal 584 (FB), 
(Juggobundhu Mukherjee v. Ram Chunder 
Bysack) their Lordships observed thus: 

“In the one case, the delivery 
of the land is to be made by placing the 
plaintiff. in direct possession. In the other, 
the delivery is effected by the officer of the 
Court by going through a certain process 
prescribed by Section 224 (corresponding to 
Order 21, Rule 36 CPC), and proclaiming 
to the oceuparzts of the property that the 
plaintiff has recovered it from the defen- 
dant. This is the only way in which the decree 
of the court, awarding possession to the 
plaintiff, can be enforced; and as, in con- 
templation of law, both parties must be con-~ 
Sidered as being present at the time when 
delivery is made, we consider that, as against 
the defendant, the delivery thus given must 
be deemed equivalent to actual possession. 


As against the third parties, of course, 
this symbolical possession (as it is called) 
would be of no avail; because they are no 
parties to the proceeding. But if the defen- 
dant should, after this, again dispossess the 
plaintiff by receiving the rents and vrofits, 
we think that plaintiff would have twelve years 
from such dispossession to bring another suit. 


This decision was accented as laving 
down good law in AIR 1917 PC 197 (2) (Sri 
Radha Krishan Chanderjee v. Ram Bahadur). 
Their Lordships observed: 


“xx xx This decision is one of long- 
standing, and has been followed for many 
years. Their Lordships see no reason to 
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question it or to hold that this rule of 
procedure should now be altered.” 

In AIR 1923 Pat 76 (Maharaja Pra- 
tap Udai Nath Sahi v. Sunderbans Koer) 
the legal position was succinctly put in 
the following words: 

“xx xx Where symbolic possession 
js delivered in a case where actual pos- 
session ought to have been delivered the 
symbolical possession wil operate as 
actual possession. The delivery of sym- 
bolical possession even erroneously ope- 
rates as actual possession against the 
judgment-debtor and his legal represen- 
tatives.”’ 

It is unnecessary to multiply autho- 
rities. Mr. Mohanty conc2des that there 


. is no contrary view, This view has been 


| Tewari; 


' 158, B. H. Christian v, Hari Prasad). 
. AIR 1966 SC 470 


consistently followed in tne Patna High 
Court (See AIR 1934 Pat 565, Mahabir 
Sinha v. Emperor: AIR 1939 Pat I51, Ra- 
jendra Narayana Bhanja Deo v. Chau- 
dhuri Chintamani Mahapatra, AIR 1948 
Pat 416, Ramanand Pathax v. Bindhachal 
AIR 1953 Pat 110, Ram Narain 
y. P. B. Corporation; anc AIR 1955 n 
n 
(Manikayala Rao vV. 
Narasimhaswami) the same view has been 
taken and reference was made to AIR 


1917 PC 197. 


- 


- the doctrine of possessory 


Thus, the legal position is well setil- 
ed that symbolical delivery of possession 


iagainst the judgment-debtor where even 


actuah possession could kave been deli- 
vered amounts to actual delivery of pos- 
session, 


li. The significance of the afore- 
said dictum ìs that by obtaining delivery 
of such symbolical possession the prior 
adverse possession of the judgment-deb- 
tos comes to an end. The decree-holder 
who obtains such symbolical delivery of 
possession against the judgment-debtor 
in execution of a decree can file a suit 
for recovery of possession within twelve 
years of the date of delivery of symboli- 
cal possession (see (1880) ILR 5 Cal 584 
(FB); AIR: 1948 Pat 416: AIR 1955 Pat 158 
and AIR 1930 Cal 15, Harasit Golder v. 
Jaladhar Biswas): 

This principle has nothing to do with 
title under 
which a person in prior possession can 


' hold and resist his possession against the 


entire world excepting against the true 
owner. 

By the decree plaintiffs obtained a 
declaration of title as mortgagees and 
recovery of possession. In execution of 
the decree they got symbclical possession 
against the judgment-debior though ac- 
tual possession could have been deliver- 


ed. Kashiram was in possession of the. 


disputed house and the bailiff could 
have given actual poss2ssion to the 
plaintiffs by removing Kashiram. Des- 
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pite the absence of such actual delivery 
of possession the symbolical delivery of 
possession as against Kashiram amounts 
to actual delivery of possession. It is to 
be noted that both to the decree and the 
execution case against Kashiram, the 
real owners, defendants 3 and 4, were 
parties. Plaintiffs obtained a decree for 
recovery of possession as mortgagees 
without any objection from the real 
owners though by that date the mortgage 
had stood discharged by operation of law 
under Section 17 of the Orissa Money- 
lenders Act. 

12. The same result would ensue 
by the application of the doctrine of pos- 
sessory title. Law is well settled that pas-. 
session of a person is good against the 
entire world except against the true 
owner (see ILR (1963) Cut 482, Gadadhar 
Sahu v. Karsambasta Patel; 1967 Cut LT 
601, Banshidhar Mohapatra v. Souri Sa- 
mal and AIR 1968 SC 1165, Nair Service 
Society Ltd. v. K. C. Alexander). In this 
case plaintiffs obtained a decree for de~- 
claration of their title as mortgagees and 
in execution of that decree they came in~- 
to possession on 10-3-50. What is the cha~. 
racter of such possession would be dis~- 
cussed later; but the fact remains that 








plaintiffs obtained such possession in the - 
presence of the true owners who were : 


parties to the litigation. Possession of the ~~ 


plaintiffs on 10-38-50 can be resisted by 
them against Kashiram amd his heirs 


against any subsequent trespass. Such 
delivery of symbolical possession inter- 
rupts adverse possession by the judg- 


ment-debtor. The delivery of symbolical 
possession is the line of demarcation be- 
tween possession precedent and posses- 
sion subsequent (see AIR 1948 Pat 416 
and AIR 1966 SC 470). 


13. The next question for consi- 
deration is whether the suit is barred by 
adverse possession. Plaintiffs came into 
possession om 10-3-50 and the suit was 


filed on 19-3-63. Apparently the period ` 


is more than twelve years. It, however, 
constitutes two separate periods as found 
by the appellate court. Kashiram and his 
heirs were in possession from 10-3-50 till 
13-1-60 when Ext, A was executed. De- 
fendants 1 and 2 are in possession from 
13-1-60 to 19-3-63, If both the periods 
can be tacked, then alone defendanis 1 
and 2 would acquire a title by adverse 
ee otherwise not. 

Limitation Act, 1908 runs thus: 

“2. In this Act, unless there is any- 
thing repugnant in the er or con- 
text— 

(4) ‘defendant’ includes ‘any person 
from or through whom a defendant de- 
rives his liability to be sued.” 

If defendants 1 and 2 have derived 
their liability to be sued from the ven- 


wee 


Section 2 (4) of the Indian 
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dors of Ext. A, then alone they would 
come within the meaning of ‘defendant’ 
so as to prescribe against the plaintiffs 
by tacking the period of their possession 
with that of the vendors. 


As was observed in ILR (1963) Cut 
482 position of law is well settled that a 
person in possession of land without title 

has an interest in the property which is 
‘theritable and good against the entire 
world excepting against the true owner 
and this interest, unless the true owner 
interferes, is transferable. 


The aforesaid test is to be applied to 
see if defendants 1 and 2 have derived 
any valid title to the interest of the ven- 
dors under Ext. A. The interest of the 
vendors was assessed at a value of 
Rs, 1,500 which is the consideration under 
Ext, A. Under Section 54 of the T. P. Act 
any transfer for more than Rs. 100 must 
be by a registered document. Ext. A is 
unregistered and consequently it trans- 
fers no title in favour of defendants 1 
and 2. Whatever interest the vendors 
under Ext, A had acquired by continu- 
ing in possession as trespassers from 
10-3-50 till 13-1-60 was mot validly 
conveyed by Ext. A. Though the interest 
of the vendors was transferable, in face 
it was not transferred by a valid docu- 
ment as required under law. The result 
is that the vendors of Ext. A and the ven- 
dees thereunder (defendants 1 and 2) are 
independent trespassers. 


Independent trespassers cannot tack 
their possession so as to acquire a title 
by adverse possession, That is based on 
the juristic theory that the moment a 
trespass comes to am end before the ex- 
piry of the prescriptive period, possession 
of the person entitled to possession as 
against the trespasser revives in the eye 
of law though he might not have got ac- 
tual possession. Law is well settled that 
possession of independent trespassers 
cannot be tacked. In AIR 1934 PC. 23 
(Secy. of State v. Debendra Lal Khan) 
their Lordships observed thus: 


“xx xx It is true that the periods 
of possession of a series of independent 
trespassers cannot be added together and 
utilised by the last possessor to make up 
the statutory total period of adverse pos- 
session.” 


The same view has been taken in AIR 
' 1965 SC 1553 (Gurbinder Singh v, Lal 
Singh). On 13-1-60 when the possession 
of vendcrs of Ext. A ceased, possession 
of the plaintiffs in the eye of law reviv- 
ed. The subsequent possession of defen- 
dants 1 and 2 from 13-1-60 till 19-3-63 


is an independent trespass of defendants 


1 and 2. 

15. We would now examine as to 
the character of the possession of the 
mortgagee after the discharge of a pos- 
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sessory mertgage under Section 17 of the 
Orissa Money-lenders Act. Section 17 (1) 
runs thus: 


“17. Discharge of possessory mort- 
gages: (1) Notwithstanding anything to 
the contrary contained in any other law 
or anything having the force of law or 
in any contract, any possessory mortgage, 
which is executed either before or after 
the commencement of this Act, shall, un- 
less discharged previously, be deemed to 
stand discharged after the expiraczion of 
fifteen years from the date of the mort- 
gage and the mortgagee shall deliver up 
to the mortgagor all documents in his 
possession or power relating io the mort- 
gaged property and shall, if so required, 
re-transfer the property to the mort-,. 
gagor at his cost free from the mortgage 
and from all encumbrances created by 
him or those claiming under him and 
Shall also put the mortgagor in posses- 
sion of the mortgaged property.” 


It would thus be seen that all pos- 
sessory mortgages shall be deemed to 
stand discharged after the expiration of 
fifteen years from the date of the mort- 
gage unless the same had been discharg- 
ed earlier. The liability of the mortgagee 
does not zease immediately on the dis- 
charge of the mortgage. The section pres- 
cribes that on discharge the mortgagee 
shall deliver to the mortgagor all docu- 
ments in his possession or power relating 
to the mortgaged property. Further, if 
the mortgagor so wants, the mortgagee 
shall re-transfer the property to the 
mortgagor at his cost free from all en- 
cumbranc2s created by him. Lastly, he 
will put the mortgagor in possession of 
the property. 


16. The question for consideration 
is whether on the discharge of the mort- 
gage by operation of law under Sec. 17 
of the mortgagee continues in possession -i 
as a trespasser, Jn (1954) 20 Cut LT 467 
a Bench of this Court consisting of Nara- 
simham and Mahapatra, JJ. held that 
such poss2ssion after the expiry oł fifteen 
years becomes by operation of law that 
of a trespasser. 


In our view, this conclusion is not 
sound both on authority as well as the 
provisions in the section itself, The sec- 
tion itself clearly says that the mort- 
gagee shell put the mortgagor, in posses- 
sion of the property on discharge of the 
mortgage. Until the mortgagee puts the 
mortgagor in possession he continues in 
possession of the property on behalf of 
the mortgagor and mot in derogation of 
his right, title and interest. Though no 
express permission has been granted by 
the mortgagor to the mortgagee to con- 
tinue the possession, on discharge of the 
mortgage, the nature of the possession is 
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permissive and not hostile until by any 
express act the mortgagee exercises his 
hostile animus, On the discharge of the 
mortgage the mortgagor will only sue for 
possession and not file a suit for redemp- 
tion as the mortgage hes been discharg- 
ed but the mortgagee continues in pos- 
session on behalf of the mortgagor as 
before, 


17. In AIR 1926 All 136 (2) (Mr. 
Beti Bai v. Tantya Singa) Sulaiman, d: 
(as he then was) held taat even if the 
debt stands discharged it does not neces- 
sarily follow that from that moment the 
possession of the mortgagee 1s adverse. 


In AIR 1930 Cal 15 a Division Bench 
of that Court consisting of Jack and Mit- 
ter, JJ. held that mere paymen® of mort- 
gage money without more does not 
amount to adverse possession by the 
mortgagee after the date of payment. 


In AIR 1951 Nag 366 (Mulchand 
Nanakram v. Mt. Ganga) Mudholkar. J. 
(as he then was) observed that by the 
mere fact of the satisfaction of the mort- 
gage debt, the possessior. of the usufruc- 
tuary mortgagee did mot become adverse 
to the mortgagor and as such the mort- 
gagee could not be said io have excluded 
the mortgagor from possession from the 
date of satisfaction of the mortgage. 


The same view has been taken in 
AIR 1968 Mad 394 (Kanakaraj v. B. V. 
Sundaraya Iyer) though we dọ not agree 
with their Lordships that the possession 
of the mortgagee is wrongful from the 
date of discharge of the debt. The posses- 
sion of the mortgagee is on behalf of the 
mortgagor and is permissive, 


In ATR 1963 SC 70 (Padma Vithoba 
Chakkayya v. Mohd. Multhani) their 
Lordships clearly said that when a per- 
son gets into possession of properties as 
mortgagee, he cannot ky any unilateral 
act or declaration of his prescribe for 
a title by adverse possession against the 
mortgagor, as in law kis possession is 
that of the mortgagor. The principle that 
the possession of the mortgagee does not 
` become adverse to that of the mortgagor 
on mere discharge of tne mortgage on 
payment of mortgage dues applies with 
equal force to the discharge of the mort- 
gage by operation of law. 


Any contrary view will lead to 
startling consequences which militate 
against the very object enshrined in Sec- 
tion 17 (1) of the Orissa Money-lenders 
Act. An illustration would make the 
position clear, In this case the mortgage 
is of the year 1911. If tne possession of 
the mortgagee becomes adverse from the 
date of discharge by operation of law. the 
predecessors-in-interest of the plaintiffs 
would acquire a title by adverse posses- 
sion against the mortgagors. The result is 
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that by virtue of Section 17 (1) the 
mortgagors would lose their title to the 
property even though without the appli- 
cation of Section 17 the mortgage would 
have been in operation, In fact, the 
predecessors of the plaintiffs brought the 
earlier suit for declaration of title as 
mortgagees and the suit was decreed in 
second appeal in 1946. Thus, the view 
that after the discharge the mortgagee 
continues in possession as a trespasser 
would have startling results, We are un~ 
able to accept this view as correct. 


Our learned brother R. N. Misra. J. 
took the correct view in (1970) 1 Cut WR 
53 (Basudeb Patnaik v. Indumati Devi) 
The observations of the Division Bench 
in 20 Cut LT 467, as extracted in para- 
praph 4 of this judgment, are contrary to 
law and are hereby overruled. 


18. Reliance was placed on AIR 
1963 SC 454 (Suraj Ahir v. Prithinath 
Singh) for the contrary view. In that 
case on the date of vesting in 1955 the 
appellants were not in possession as 
mortgagees, The mortgages had been re- 
deemed in °’43. Their Lordships clearly 
stated that after the redemption and by 
the date of the vesting the possession of 
the appellants was not as mortgagees. In 
that connection they made an observa- 
tion to the effect “It may be as trespass- 
ers or in any other capacity”. This ob- 
servation does not support the contention 
that their Lordships came to the conclu- 
Sion that after the mortgage came to an 
end the mortgagee becomes a trespasser. 
It was a casual observation not in rela- 
tion to the issue involved in the case but 
in answer to an argument that the mort- 
gagee was not in possession as mortgagee 
and may be in possession in amy other 
capacity including that of a trespasser. 
This decision is not an authority for the 
proposition that on the mere discharge of 
the mortgage the mortgagee’s possession 
is adverse to that of a mortgagor. 


19. We would sum up our conclu- 
sions thus: 


(i) The symbolical possession obtain- 
ed by the plaintiffs against Kashiram on 
10-3-50 is equivalent to actual posses- 
sion. 


(ii) The symbolical delivery of pos- 
session against the judgment-debtor 
interrupted the adverse possession which 
Kashiram had prior to the date. 

(iii) Plaintiffs were in actual physical 
possession on 10-3-50. i 


(iv) Possession of Kashiram and his 
heirs subsequent to 10-3-50 till the date 
of execution of Ext. A on 18-1-60 was 
adverse to the plaintiffs. 


(v) By the unregistered sale deed 
(Ext. A) the interest of the vendors in | 
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the disputed property was not transferred 


to defendants 1 and 2 


(vi) 18-1-60 plaintiffs were in physi- 


` cal possession of the property in the eye 


of law by the doctrine of revertor. 


(vii) From 13-1-60 till 19-3-63 
' defendants 1 and 2 were in adverse 

possession. 
(vili) The vendors and vendees of 


- Ext. A are independent trespassers 


wee 


and 
their possession cannot be tacked 

Gx) Though the plaintiffs were ap- 
parently out of possession for more than 
twelve years, they were in possession 
within twelve years as their possession 
on 13-1-60 is equivalent to their being in 
physical possession of the property in the 
eye of law 

(x) Possession of the plaintiffs on 
10-3-50 was on behalf of defendants 3 
and 4, the successor-in-interest of the 
mortgagors, who have no objection to 
the plaintiffs continuing in possession as 
such. 

(xi) Possession of the plaintiffs is not 
adverse to that of defendants 3 and 4. 

On the aforesaid analysis, the plain- 
tiffs are entitled to a decree for recovery 
of possession against defendants 1 and 2. 
They are to continue in possession des- 
pite the fact that defendants 3 and 4 are 
parties to the suit. 


26. In the result, the judgment of 
the lower appellate court is set aside and 
that of the trial court is restored though 
for different reasons. The second appeal 
is allowed with costs throughout, 

PATRA, J.:— I agree. oe 

PANDA, J.:— I agree. 

Appeal allowed. 
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Index Note:— (A) Registration Act 
(1908), S. 28 — Large portion of property 
at place ‘A’ — Tiny bit at ‘B’ — Deed re- 
gistered at ‘B’.— Registration no fraud 
on law of registration. 


Brief Note:— (A) To establish fraud 
on the registration law there must be 
collusien between the parties to practise 
a fraud and that as a test of whether the 
parties had intended to practise such a 
fraud, it has primarily to be considered 
whether there was a property that could 
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be transferred by a party or as to which 
a genuine belief existed that he could 
convey it. The facts that the property is 
small or that the primary intention was 
that registration should be in a parti- 
cular office will not in themselves consti- ` 
tute acts of fraud. AIR 1919 Pat 572; AIR 
1969 Pat 303; AIR 1925 Pat 787: AIR 1965 
Pat 279 and ‘AIR 1928 Pat 89, Rel. on. 
(Paras 7, 8) 


Cases Referred: Chronological Paras 


(1972) 38 Cut LT 511 = (1972) 1 Cut WR 
298, Narayan Prasad v. Daitari Das 5 
AIR 1969 Pat 203, Deonandan Singh v. 
Rambahal Singh y 
a 1965 Pat 279, Julumdhari Rai v. Debi 


ai T 
AIR 1936 FC 91 = 63 Ind App 169, Ven- 
n Rao v. Subbanadri Appa 
ao 
AIR 1928 Fat 89 = 8 Pat LR 829, Damo- 
dar Prasad v. Masoodan Singh 
AIR 1925 Pat 787 = 7 Pat LT 507, Mt 
Jasoda Kuar v. Janak Missir 
AIR 1919 Pat 572 = 4 Pat LJ 433, Ram 
Dai v. Ramchandrabali Debi T 


L. K. Dasgupta, for Appellants; B. 
Pal, for Respondents. 


JUDGMENT :— This appeal, by de- 
fendants 1 to 3, arises out of a suit for 
declaration of title to and confirmation, 
or in the alternative. recovery of posses- 
sion of 1.68 acres of land described in 
Schedule ‘Kha’ of the plaint. - 


2. Plaintiff No. 2 Rabindra Sahu 
is the natural son of one Krushna Chan- 
dra Sahu, He was brought up by plaintiff 
No. 1 Api Bewa from his childhood. On 
29-10-56 plaintiff No. 1 executed a deed 
of gift (Ext, 3) in his favour in respect of 
1.85 acres of land. In 1957 she adopted 
him as a son. On 1-3-66 defendant No. 5 
Nabaghana Sahu fraudulently obtained 
from her a sale deed in respect of the 
‘ka’ schedule properties, covered by Ext. 
3, on a false representation that she was 
executing a power of attorney. On 18-3- 
67 defendants 2 to 4 as marfatdars of the 
deity-defendant No, 1 purchased from 
defendant No. 5 the ‘Kha’ schedule pro- 
perties which form part of the ‘Ka’ sche- 
dule. Thereafter defendants 2 to 4 forci- 
bly occupied a room of the house stand- 
ing on the suit land. Upon these allega- 
tions the plaintiffs came to court for the 
aforesaid reliefs, 


3. Defendants 5 and 6 who are 
husband end wife respectively filed a 
joint written statement denying the 
adoption of plaintiff No. 2 amd challengs- 
ing the validity of the deed of gift (Ext. 
3). They contended that plaintiff No. 1 
sold the ‘Ka’ schedule properties in 
favour of defendant No. 5 for legal neces- 
sity and he was in possession of the same 
since the date of sale, Defendants 1 te 4 
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purchased the ‘Kha’ schedule properties 
from him and have been in possession of 
the same since the date of their pur- 
chase. Defendants 1 to 3 filed a separate 
written statement -pporting the plea of 
defendants 5 and 6, 


4, The trial court, on a considera- 
tion of the evidence led by the parties, 
came to the findings that plaintiff No. 2 
is the adopted son of plaintiff No. 1 and 
that the gift deed Ext. 3 is valid. It 
also found that the sale deed obtained 
by defendant No. 5 from plaintiff No. 1 
is fraudulent and devoid of consideration. 
Upon these findings, the suit was decreed 
in favour of both the plaintiffs. The 
learned lower appellate Court concurred 
in the findings of the triel Court that the 
deed of gift was valid and that the sale 
deed (Ext. 1) obtained by defendant No. 
5 from plaintiff No. 1 was fraudulent and 
not supported by consideration, It also 
held that plaintiff No. 1 having no sub- 
sisting title to the suit properties, she 
could not convey any ticle to defendant 
No. 5 under the sale deed Ext. 1. The 
finding of the trial Court regarding adop- 
tion of plaintiff No. 2 was not challenged 
before the appellate Court, 


5. The only question that has 
seriously been debated before me is that 
although the bulk of the property cover- 
ed by the deed of gift is situate within 
the jurisdiction of the Sub-Registry at 
Gop, a small area of 0.02 acre lying with- 
_in the jurisdiction of the Sub-Registry at 
Pipili was included therein with the in- 
tention to get the deed registered at 
Pipili and that this amounted to fraud 
on registration and consequently render- 
ed the gift-deed invalid. In support of 
this contention reliance is placed on the 
decisions reported in AIR 1936 PC 91 
(Venkatarama Rao v. Subbanadri Appa 
Rao) and (1972) 38 Cut LT 511 (Narayan 
Prasad Maity v, Daitari Das). These two 
decisions are clearly diszinguishable on 
facts. In AIR 1986 PC 91, one yard of 
land in a village in Godavari district was 
included in a sale deed by imserting an 
additional sheet to the original sale deed 
that was executed previously in respect 
of the properties in another district. The 
document was presented for registration 
at Godavari one month after the execu- 
tion. In these circumstances, it was held 
that there was no intention on the part 
of the parties to that dozument that the 
small strip of land shouid pass under 
that sale deed and it was only added with 
the sole view to obtain registration in 
Godavari district. It was observed that 
the criterion by which zhe question of 
validity of presentation of a document 
for registration must be decided is whe- 
ther upon the facts established by evi- 
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dence, the parties intended the property 
to pass under the deed of transfer. 


In (1972) 38 Cut LT 511 my learned 
brother Patra, J, made it clear at the 
outset that the criterion by which the 
question as to the validity or otherwise 
of the registration is to be decided is 
whether upon the facts established by 
evidence the property, by the inclusion 
of which the Sub-Registrar got jurisdic- 
tion ‘to register the document, was really 
intended to pass under the deed. The 
findings of fact in that case were that 
the one decimal of land in mouza Ananta- 
pur did not belong to the vendors of the 
sale deed, that they were never in pos- 
session of it, that the vendee never got 
possession of this land and that there 
was no evidence to show that the vendee 
possessed any land in mouza Anantapur 
so that he would, for any reason, be an- 
xious to have the one decimal of land out 
of a plot measuring 1.33 acres. Another 
significant feature was thatina subse- 
quent deed ofrelinquishment obtained 
from the father of one of the vendors the 
one decimal land of mouza Anantapur was 
excluded. Taking all these circumstances 
into consideration, his Lordship held 
that the one decimal of land was not in- 
tended by the parties to pass under the 
sale deed and that the sole object with 
which this land was included in the sale 
deed was to confer jurisdiction on the 
Sub-Registrar of Soro. Accordingly, the 
sale deed was held to be invalid. 


6. Mr. L. K. Dasgupta, the learn- 
ed counsel appearing in support of the 
appeal took me through the evidence of 
P.W. 7 and vehemently urged on the 
basis thereof that plaintiff No. 1 had no 
title to the 0.02 acre of land included in 
the sale deed and there was no intention 
to transfer the same under the deed of 
gift. The evidence of P.W. 7 shows that 
he had orally sold the said 0.02 acre of 
land to plaintiff No. 1 in 1954 for a con- 
sideration of Rs. 20/- and subsequently 
he cultivated the land on bhag under 
plaintiff No. 1. The argument is that in 
the absence of any statement by P.W. 7 
that the oral sale was effected by deli- 
very of possession it must be held that 
there was no valid sale of the property 
in favour of plaintiff No. 1 and conse- 
quently she could not convey the same 
under the gift deed. I am unable to 
accede to this contention. P.W. 7 was not 
asked anything in  cross-examination 
about the delivery of possession. His 
statement to the effect that he sold the 
land orally and subsequently cultivated 
the same on Bhag conveyed in it by ne- 
cessary implication that the sale was 
effected by delivery of possession. It was 
next contended by Mr. Dasgupta that the 
said 0.02 acre of land alleged to have, 
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been sold by P.W. 7 appertains to a 
Sikimi khata and that Sikimi right being 
mon-transferable, it must be held that 
plaintiff No. 1 acquired no title to the 
property. It is significant to mention in 
this connection that nothing was asked 
either to plaintiff No. 1 or to P.W. 7 
about non-transferability of the land. 
The schedule of property appended at 
the foot of the deed of gift shows that 
the land in question appertains to Sikimi 
khata No. 173 of the current settlement 
In reply to a question in cross-examina- 
tion with reference to this schedule, 
P.W, 7 made the following statement: 


“The word Sikimi written in Ext. 3 
in respect of the said 2 decimals is cor- 
rect.” 


This solitary statement, without anything 
more. does not, in my opinion, lead to 
the conclusion that P.W, 7 had no right 
to transfer the land by the date of sale 
which took place in 1954. It is to be re- 
membered in this connection that it was 
not specifically pleaded in the written 
statement of the appellants that inclusion 
of 0.02 acre of land in the _ gift-deed 
amounted to fraud on registration. At 
the trial, there was no suggestion far less 
any proof that plaintiff No. 1 was not 
in possession of the land by the date of 
gift. There is, therefore, no force in the 
Sop RR raised om behalf of the appel- 
. dants. 


T From a conspectus of the cases 
cited on behalf of the respondents, the 
principle that emerges is that to esta- 
blish fraud on the registration law there 
must be collusion between the parties to 
practice a fraud and that as a test of 
whether the parties had intended to prac- 
tise such a fraud, it has primarily to be 
considered whether there was a property 
that could be transferred by a party or 
as to which a genuine belief existed that 
he could convey it. Another point to be 
considered is whether the parties intend- 
ed that the property should pass under 
the deed of transfer. The facts that the 
property is small or that the primary in- 
tention was that registration should be 
in a particuler- office will not in them- 
selves constitute acts of fraud. 


In AIR 1919 Pat 572 (Mt. Ram Dei 
v. Ram Chandrabali Debi) a property in- 
cluded in the deed of transfer was partly 
situated in Benaras and partly elsewhere. 
The transferor had ceased to have any 
title to the portion situated in Benaras, 
but that portion had been included in 
the deed of transfer which gave jurisdic- 
tion to the Registering Authority at 
Benaras to register the document of 
transfer. It was held that the transferor 
. who was acting in a perfectly bona fide 
manner had ceased to have any interest 
_ in the portion of the property situated in 
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Benaras, but the inclusion thereof would 
not amount to a fraud on registration. 
This decision was followed by the same 
High Court in a recent decisicn reported 
in AIR 1969 Pat 203 (Deonandan Sirgh 
v. Rambahal Singh), 


In AIR 1925 Pat 787 (Mt. Jasoda 
Kuar v. Janak Missir) the vendor pur- 
chased a certain property in the jurisdic- 
tion of the Sub-Registrar at Ranchi and 
sold it immediately along with other pro- 
perties of his situated within the jurisdic- 
tion of the Sub-Registrar at Daltonganj 
with a view to get it registered at Ramchi. 
His own vendor's title in respect of the 
property appeared later to be defective, 
yet, it was held by a Division Bench that 
the registration was valid in the absence 
of evidence of dishonest motive in get- 
ting the deed registered in the particular 
place and any defect in the title of the 
vendor’s vendor to the property did not 
affect the validity of the sale deed. It 
was further held that in a proceeding for 
registration of document, title to pro- 
perty cannot be gone into and that Sec- 
tion 28 of the Indian Registration Act 
does not require anything more then the 
existence of a property within the juris- 
diction of a particular Sub-Registrar in 
order to entitle him to register the same. 
This decision was relied upon by a Divi- 
sion Bench of the same High Court in 4 
case reported in AIR 1965 Pat 279 
(Julumdhari Rai v. Debi Rai). 


In AIR 1928 Pat 89 (Damodar Prasa 
v. Masoodan Singh) one dhur of land be- 
longing to the lessor situate at a locality - 
different from the locality where the 
bulk of the lease property lay, was in- 
cluded in the document with a view to 
get registration. It was held by a Divi- 
sion Bench that the document was valid 
and that there was no fraud on the laws 
of registration. 


8. Viewing the facts of tha pre- 
sent case in the light of the principles 
laid down in the aforementioned cases, I 
find that there is absolutely no material 
on record to show that the plaintiff No. 1 
had any dishonest motive to get the deed 
of gift registered at Pipili. No circum- 
stance has been shown to indicat= that 
she wanted to avoid the publicity of the 
registration of the gift deed in the Sub- 
Registry at Pipili. There is also nothing 
to show that she wanted to defeat or de- 
fraud any creditor or that she had anv 
other dishonest motive. I would, there- 
fore, conclude that the inclusion of the 
aforesaid 0.02 acre of land in the gifi 
deed does not amount to fraud on the 
law of registration and that the gift deed 
is valid. The plaintiff No. 1 had no sub- 
sisting title to transfer the ‘Kha’ schedul¢c 
properties in favour of defendant No. 5 
and consequently defendants 1 to 4 did 
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not acquire any title to the same by 
virtue of their purchase from defendant 
No. 5. There is, therefore, no merit in 
this appeal. 


9, The courts below ` have gone 
wrong in granting a decree in favour of 
both the plaintiffs. As a result of the find- 
ing that plaintiff No, 1 had no subsisting 
title to the property after execution -of 
the gift deed, she is not entitled to any 
relief in the suit. The plaintiff No. 2 
alone is entitled to a decree for declara- 
tion of title in respect of the ‘Kha’ sche- 
dule properties. He is also entitled to re- 
cover possession of the room forcibly 
occupied by defendants 5 and 6. His pos- 
session over the rest of the properties 
will be confirmed and he will be entitled 
to costs incurred by him in both the 
courts below. . 


10. For the foregoing reasons not 
with the modification in the decree as in- 
dicated above, the appeal fails and is 
d'-missed with costs to respondent No, 2 
only, z 
` Appeal dismissed. 





AM 1974 ORISSA 183 (V 61 C 56} 
G. K. MISRA, C. J. 

Achhuta Mallick, Petitioner v. Magu 
Mallick and others, Opvosite Parties. 

Civil Revn. No. 310 of 1972, D/- 13-7- 
1973, from order of J. K. Mohapatra 2nd 
Munsif, Cuttack, D/- 5-8-1972. 

Index Note:— (A) Civil P. C. (1988), 
QO. 6& R. 17 — Amendment of pleadings not 
affecting merits can be allowed to rectify 
errors made by Advocate due to negligence 
Or misunderstandin«. 

C. Sarangi for P, Mohanty, for Peti- 
tioner; S. S. Basu, for Oppsite Parties, 


ORDER :— The following genealogy as 
given in the plaint would show the relation- 
ship of the parties. 


PADI MALLICK 
l 


l. 
Bisi 


| 
Kasi, 
| Paru (Pro forma 
| Tefdt. No. 7). 
| Í 
Achhbuta Dama Kanhbu 
(Plaintiff) (adopted (died un- 
away) marriad) 


The plaintiff's case is that the sale 
deed executed by Magu (defendant No. 1) 
in favour of defendants "9 to 6 is void. Defen- 
dants 2 to 6 filed a written statement alleg- 
ing that the first defendant is the natural 
born son of Kanhu and validly executed the 
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sale deed. The plaintiff filed an application 
for amendment of the plaint on 3-11-1971 
alleging that Magu (defendant No. 1) was 
the natural born son of Kanhu but had been 
adopted away to one Radhu Mallick of 
Sibapur on 3-3-1934 and there was a register- 
ed document dated 19-7-1955 acknowledging 
the adoption. This amendment was rejected | 
by the learned Munsif saying that it changes 
the nature of the suit. There was also a 
further prayer for amendment that Kanhu 
did not die in 1935 but died in 1945: That 
also was rejected. This Civil Revision has 
been filed against the order refusing the 
amendments, 


2. Doubtless, the facts stated in the 
plaint are somewhat different from those in 
the amendment application. Originally the 
plaintiff stated that defendant No. 1 is the 
son of one Radhu Mallick and he did not 
belong to the family of Kanhu. The second 
part of the statement is obviously wrong as 
it is admitted now in the amendment ap- 
plication that defendant No. 1 is the natural 
born son of Kanhu. The first part of the 
statement in the plaint that he was the son 
of Radhu Mallick obviously did not clarify 
the position that he was the adopted son 
of Radhu Mallick. In the amendment ap- 
plication the plaintiff has averred that des- 
pite the existence of registered acknowledg- 
ment of the adoption showing that the first 
defendant is the adopted son of Radhu 
Mallick and natural born son of Kanhu, 
the advocate for the plaintiff did not pro- 
perly appreciate the instructions and com- 
mitted the error in drafting the plaint. It 
is a matter of common knowledge that very 
often plaints are drafted by advocates with- 
out applying their mind to the documents 
given by the parties. It might not have been 
always deliberately done but such instances 
have very often come to the notice of Courts. 
This appears to be a case of that type. Other- 
wise the adoption of Magu by Radhu by 
acknowledgment in a registered document 
could not have been ignored. In such cases 
parties should not be allowed to suffer for 
the negligence or misconception of their ad- 
vocates if the true picture is subsequently 
presented to the Court and sufficient explana- 
tion is offered why such errors were com- 
mitted. I am, therefore, inclined to accepi 
the plaintiff's explanation that it is due to 
the advocate not properly appreciating the in- 
structions of the client that the first defendant 
was described as an utter stranger to the} 
plaintiff's family. The plaintiffs present 
amendment is supported by document. The 
question would be altogether different whe- 
ther such an averment would be established 
during trial. 


3. The other document would also be 
allowed. It is also a matter of common 
knowledge that a mistake can be committed 
with reference to the date of death. To ask 
for a change of the date of death does not 
alter the nature of the suit, 


. 
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4. I would accordingly allow both the 
amendments, set aside the impugned order of 
the learned Munsif and allow the Civil 
Revision. There will be no order as to costs. 

Application allowed. 


AIR 1974 ORISSA 184 (V 61 C 57) 

R. N. MISRA, J. 

Sunamani Dei, Appellant 

Das and others, Respondents. 

Second Appeal No. 27 of 1971, D/- 

29-2-1974, from decision of M. J. Rao, 
Addi. Dist, J., Cuttack, D/- 24-10-1970. 


Index Note:— (A) Hindu Law — 


v. Babaji 


Alienation— Guardian — Minor — Alie- 
nation by mother — Minor’s right to 
question alienation —- (X-Ref:— Hindu 


Minority and Guardianship Act (1956), 
S. 8 (3)). 

Brief Note:-— (B) When the minor 
and his mother constitute a Hindu joint 
family each with a moiety undivided 
interest in the house belonging to the 
family, in the absence of the father, the 
mother as natural guardian can alienate 
even the minor’s half share in the house 
under the personal law. S. 8 of the 
Hindu Minority Guardianship Act will 
not apply to such alienation. Further the 
alienation is only voidable and on attain- 
ing majority the minor may accept the 
sale or repudiate it. But a suit during 
his minority (on his behalf by his grand- 
mother) questioning the sale is not con- 
templated by that section. 


When the house is in a flood-affected 
area and as a prudent manager the 
mother makes the alienation and pur- 
chases out of the proceeds a more useful 
property, she is certainly competent to 
do so. The minor having been fully bene- 
fited by the alienation may not repudiate 
it. The alienation hence is valid and 
minor’s suit for cancellation of alienation 
must fail. AIR 1966 SC 24: AIR 1966 SC 
1523; AIR 1961 Guj 68 and AIR 1969 
Madh Pra 32, Followed, 

(Paras 5 and 6) 


Cases Referred: Chronological Paras 
AIR 1969 Madh Pra 32 = 1969 Jab LJ 
227, Sugga Bai v. Hiralal 5 
AIR 1966 SC 24 = (1965) 3 SCR 488, 
Commr. of Income-tax v. Seth Govind- 
ram Sugar Mills 
AIR 1966 SC 1523 = (1966) 3 SCR 224, 
G. Buddanna v. Commr. of Income- 
tax, Mysore 5 
AIR 1961 Gui 68, In re Krishna Kant 5 


B. Patnaik. for Appellant; Smt. Mira 
Das, for Respondents. 


JUDGMENT :—The plaintiff. a minor, 
had filed a suit on 30-7-63 for caricella- 
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A.L R. 


tion of two alienations made by Rajani 
Bewa (plaintiffs mother), defendant No. 
3, for self and as mother guardian of the 
plaintiff on 19-7-62 (Ext. A) in favour of 
the defendant No. 1 and 23-7-62 (Ext. 
Al) in favour of the defendant No. 2. The 
plaintiff was represented by her grand- 
mother. Ext. A was an alienation for 
Rs, 800/-. We are not concerned with the 
other alienation as it has been set aside 
in the courts below and has become final 
in the absence of any appeal. 


2. The plaintiff claimed that his 
mother was insane; the alienation of 
family property was without any legal 
necessity and not knowing the actual 
effect of her own acts the dezendant No. 
3 had made the alienation contrary to 
the minor’s interest. 


3. The defendant No. 1 took the 
plea that the defendant No. 3 was not 
insane as alleged. She paid a considera- 
tion of Rs. 800/- under Ext. A on being 
satisfied by enquiry that there was need 
for buying a more conveniently situated 
residential house for the miror and the 
defendant No, 3. As a fact on the self 
same day a different house site was ac- 
quired by the plaintiff and the defendant 
No. 3 on payment of Rs, 600/- and it was 
claimed that that consideration for the 
acquisition came out of the sale pro- 
ceeds under Ext. A. 


4. The courts below have accept- 
ed the position that the family residen- 
tial house was located in a flood-affected 
area and by the annual floods the house 
was being damaged. It was, therefore, 
necessary to buy a flood-free house and 
as a fact out of the consideration money 
under Ext. A, such a house has been ac- 
quired on payment of Rs. 600/-. They did 
not find the defendant No. 3 to be in- 
sane as alleged, They thus found that the 
plaintiff had been benefited by the sale 
under Ext. A and the defendant No. 3’s 
act was found to be prudent. The defen- 
dant No. 1 alienee still lost in the liti- 
gation as in the view of the lower ap- 
pellate court the defendant No. 3, the 
widowed mother, could not act as Karta 
of the joint family. 

5. Mr. Patnaik in, second appeal 
against this concurrent decision of -the 
Additional District Judge takes the stand 
that on the findings recorded in the courts 
below the plaintiff’s suit is bound to be 
dismissed and the alienation under Ext. A 
has to be upheld. Admittedly the mother 
is the guardian. Sambhu, the minor’s 
father, was dead by the time of aliena- 
tion, In the absence of the father the 
defendant No. 3 as the natural mother 
was entitled to represent the minor. 

The sharp division in judicial opinion 
as to whether a female member can act 
as the karta has been set at rest by the 
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Supreme Court in AIR 1963 SC 24 (Com- 
missioner of Income-tax v. Seth Govind- 
ram Sugar Mills). Law has also been 
settled that a Hindu joint family can 
exist with one male member and_ his 
mother (See AIR 1966 SC 1523, G. Bud- 
danna v. Commr. of Income-tax, Mysore). 
At the time of the impugned alienation 
(Ext. A), the minor and his mother were 
members of such a Hindu joint family 
each of them having a mciety undivided 
interest in the property (as conceded in 
paragraph 1 of the plaint). The plaintiff 
asked for a declaration that Ext. A was 
mot valid alienation. So far as the 
mother’s (defendant No. 3’s) share is con- 
cerned. on the findings of the lower ap- 
pellate court the same has got to be up- 
held. So far as the minor’s half share 1s 
eoncerned, as natural guardian the 
mother could alienate the same under 
the personal law. Reliance. however, has 
been placed on Section 8 of the Hindu 
Minority and Guardianship Act (XXXII 
' of 1956). As far as material that section 
provides:— 

ug (1) 

(2) The natural guardian shall not, 
without the previous permission of the 
court, — 


(a) mortgage or charge, 


e@eesseaseveas ee oe 


or transfer 


by sale, gift, exchange or otherwise, any . 


part of the immovable property of the 


minor, or 


(b) lease any part of such property 
for a term exceeding five years or for a 
term extending more than one year be- 
yond the date on which the minor will 
attain majority. 


(3) Any-disposal of immovable pro- 

_ perty by a natural guardian, in contra- 

vention of sub-section (1) or sub-section 

(2), is voidable at the instance of the 

minor or aay person claiming under him. 
x x x 


* These are mandatory provisions but 
it is settled law that to a_ienations of a 
minor’s undivided interest in a Hindu 
joint family by a person competent to 
dispose of the same this section has no 
application. (See AIR 1961 Guj 68, In re 
Krishnakant, and AIR 1969 Madh Pra 32, 
Sugga Bai v. Hiralal). Besices, the aliena- 
tion is at best a voidable one and .the 
minor on attaining majority would be 
competent either to accept the alienation 
_|by taking no steps to avoid the alienation 
or ask for setting it aside. This suit on 
behalf of the minor could not have been 
contemplated. Faced with the difficulty 
of annual floeds ravaging the residential 
house the defendant No. 3 as a prudent 
` imanager looking after the estate in which 
was included the undivided interest of the 
minor made the alienation and acquired 
a more useful property. That she was 
certainly competent to do. The plaintiff 
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having been fully benefited by the aliena-| 
tion as found may not repudiate the 
alienation. 

6. On the concurrent findings ` of 
fact and with the reversal of the errcne- 
ous conclusion in law the net effect is 
that the plaintiffs suit has to be dis- 
missed so far as Ext. A is concerned. The 
alienation in favour of the defendant No. 
1 must be upheld, 


7. I accordingly allow the appeal 
and set aside the judgments of the courts 
below and direct the plaintiff’s suit to be 
dismissed so far as the alienation under 
Ext. A is concerned, 


8. The parties are directed to bear 
their own costs throughout. 


Appeal allowed. 


AIR 1974 ORISSA 185 (V 61 C 58) 
G. K. MISRA, C. J. 
Harekrushna Patra, Petitioner v. Rekha- 


mani Das, Opposite Party. 


Civil Revn. No. 96 of 1973, D/- 20-7-73, — 
from order of S. Das 3rd Addi. Sub J. 
Cuttack, D/- 30-1-1973. 

Index Note :— (A) Civil P. C. (V af 
1908), S. 115 — No jurisdictional error but 
gross irregularities and lack of control over 
judicial proceedings shown —~ High Court 
will not interfere in revision. (Para 2) 


R. N. Sinha, for Petitioner, R. H. ; 
Mohanty, for Opposite Party. $ 


É 
ORDER :— This case is an illustration | 
of the scandalous state of affairs prevailing 
in some of the subordinate courts. The facts 
narrated hereunder would speak for them- 
selves. Money Suit No. 8 of 1964 was filed 
in 1964. After several adjournments the suit 
was decreed ex parte on 11-8-1967. On 30th - 
of August, 1967 an application under O. 9, | 
R. 13, Civil P. C. was made which was re- 
gistered as Misc. Case No. 53 of 1967. The 
Misc. case was allowed and the suit was 
restored to file. On 10th of January, 1969 
the suit was decreed ex parte for the second 
time. Again an application under Order 9, 
Rule 13, Civil P. C. was made on 5-2-1969 
which was registered as Misc. Case No. 10 
of 1969. This misc. case was dismissed for 
default on 19-11-1970. Misc. Case No. 44 of 
1970 was filed under Section 151, Civil P. C. 
for restoration of Misc. Case No. 10 of 1969. 
This mise. case was allowed and Misc. Case 
No. 10 of 1969 was restored to file on 20th 
of April, 1971. Again Misc. Case No. 10 of 
1969 was dismissed for default on 23-6-1971. 
Misc. Case No. 29 of 1971 was filed under 
Section 151, Civil P. C. for restoration of 
Misc. Case No. 10 of 1969 for the second 
time. On 16th of February, 1971 Misc. Case 
No. 29 of 1971 was allowed and Misc. Case 
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No, 10 of 1959 was restored to file. Again 
Misc. Case No. 10 of 1969 was dismissed 
for default on 18th of November, 1972. Misc, 
Case No. 62 of 1972 was filed under Sec- 
tion 151, Civil P. C. on 9-12-1972 for restora- 
tion of Mise. Case No. 10 of 1969. Mise. 
Case No. 62 of 1972 was allowed on 30th 
of January, 1973 and Misc. Case No. 10 of 
1969 was restored to file. It is against the 
order passed on 30th of January, 1973 that 
this civil revision has been filed. 


Z: As I have already stated, the bare 
narration of facts speaks for itself. The 
learned Subordinate Judge has absolutely no 
control over judicial proceedings and the en- 
tire proceeding in Court was practically to 
the direction of the advocate for the defend- 
ant. In course of argument Mr. B. N. 
Mohanty who appears in lower courts as well 
as here made a request that he was prepared 
to compensate the advocate for the petitioner 
by payment of Rs. 100/- for the defendant 
having resorted to dilatory tactics. As this 
is a civil revision and involves a question of 
jurisdiction I am not inclined to interfere 
with the impugned order despite the gross 
irregularities and lack of control evinced in 
this case by the learned Subordinate Judge. 


3. In the result, the civil revision is 
dismissed; but the opposite party would pay 
Rs. 100/- to the plaintiff within one week 
from today. The suit be disposed of within 
three months from today. The lower Court 
records be sent back at once. 


Application dismissed. 


AIR 1974 ORISSA 186 (V 61 C 59) 
R. N. MISRA AND B. K. RAY, JJ. 


N. N. Swamy and others, Petitioners 
v. State of Orissa and others, Opposite 
Party. 


O. J. C, No. 410 of 1971, D/- 4-2- 
1974. 

Index Note:— (A) Constitution of 
India, Arts. 16, 309 — Promotion — Take- 
over of private college by Government — 
Promotion as Readers — Requirement as 
to experience — Service before take- 
over, cannot be obliterated. 


Brief Note:— (A) Where on the take- 
over of a private college by the Govern- 
ment, during the absorption of the lec- 
turers of the college in Government ser- 
vice, the Government prescribed eight 
years’ experience as a lecturer as a nes 
cessary condition for the post of a reader, 
and also decided not to take into consi- 
deration the period of service of the lec- 
turers in the private college before the 
take-over while deciding their eligibility 
for readership, Held that there could be 
justification in requiring longer experi- 
ence in a private college as a lecturer in 
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order to entitle the lecturer for conside- 
ration as a reader, but there is not the 
slightest justification in completely obli- 
terating such experience and requirieg 
him to gather the requisite experience 
after the take-over of the ccllege. 

(Para 7) 


Index Note:— (B) Constitution of 
India, Art, 226 — Estoppel — Take-over 
of private college by Government— Con- 
ditional offer to join Government service 
accepted — Conditions whether subse- 
quently challangeable. 


Brief Note:— (B) Where the Govern- 
ment, on taking over a private college, 
gave an option to its lecturers to join 
Government service on certain conditions 
and the lecturers opted to join the said 
service, held that the Court could inter- 
fere to find whether the’ conditions were 
unreasonable or arbitrary, (Para 8) 


Ranjit Mohanty and N. V. Ramdas, 
for Petitioners; L, Rath and Standing 
‘Counsel, for Opposite Party, 


R. N. MISRA, J.:— In the town of 
Berhampur within the district of Ganjam 
is located an educational institution 
known by the name of Khallikote Col- 
lege. The said institution was founded in 
the year 1856 as a High School. In 1878, 
the Intermediate Classes were opened 
and the College affiliated to the Madras 
University. In 1888, the Management was 
transferred to a local committee, but 
owing to financial crisis the institution 
was threatened with closurs. The then 
Zamindar of Khallikote raised a liberal 
endowment and in terms of a dzsed of 
trust dated 13-7-1896 the instituticn came 
to have its name as Khallikote College. 
The institution became one of the pre- 
mier colleges of the area and in due 
course came to be affiliated to the An- 
dhra University at Waltair. Thereafter, 
in 1943, with the creation of the Utkal” 
University, affiliation to that University 
was granted, and ultimately with effect 
from 1967 the said College has now been 
affiliated to the Berhampur University. 


For quite some time negotiation was 
going on between the State of Orissa and 
the Management of the College so that 
the institution may be taken over by the 
State Government. On 18-2-70, the Mana- 
ging Committee (opp, party No. 1) re- 
solved to place the administration of the 
College in the hands of the State Gov- 
ernment. From July 1970 the State Gov- 
ernment appointed one of the senior Pro- 
fessors as the Principal of the College. 
On 9-3-1971, a formal agreement was 
executed between the Management and 
the Governor of the State providing— 

at Xx x x 


Whereas Government have agreed to 
take over the Management of the College 
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along with its assets provided they: _are 
not saddled with any existing liabilities. 


And whereas by its resolution dated 
18-2-70 the transferor Managing Commit- 
tee unanimously resolved to transfer the 
management of the college with all its 
assets described in the schedule below 
and that without any liability. 

x x x x x 

Now the deed witnesses as follows:— 


(1) That the transferor hereby trans~ 
fers to Government the management of 
the Khallikote College along with its 
B. Ed. Section to be administered here- 
after by the Government as a Govern- 


ment College. 


(2) That the assets of the College 
described in the schedule below which 
are at present being administered by the 
transferor are hereby transferred to 
Government free of any cost to be held 
-by Government absolutely for ever for 
the benefit of the College. . 

(3) That the transferor shall be liable 
for the outstanding liabilities, if any, of 
the College for which Government shall 
not be liable. ae 

(4) That the transferor hereby agrees 
to execute any document or deed that 
might be required for the purpose of giv- 
ing effect to this transfer be necessary 
hereinafter. 

(5) That the transferor shall indem- 
nify the Government against any claim 
that might arise hereinafter in connection 
with the administration of the college 
along with its assets described in the 
scheme appended hereto, 

x x x x x" 


Zs The eight petitioners in this 
case were working as Readers in different 
faculties in the said College on the date 
of the aforesaid transfer in the scale of 
pay of Rs. 510-860. The petitioner No. 6 
was the earliest recruit having joined the 
College as early as 3-9-57. The last of the 
petitioners to be recruited to the employ- 
ment of the College was the ‘ petitioner 
No. 8 and he joined the College on 2-8-62, 
As shown in Annexure 1 (Nos. 9 and 10 
therein are mot petitioners) to the writ 
petition, excepting the petitioners 3, 5 
and 8 who have been confirmed as Lec- 
turers the other petitioners have been 
confirmed as Readers. The petitioners had 
obtained their promotions as Readers be- 
tween 1-1-67 and 5-7-70. 

3. On 23-3-71, Government pro- 
vided the conditions governing the tak- 
ing-over of the services of the teaching 
staff of the College (Annexure 7). Para- 
graph 4 of the said letter provided as 
follows:— 

“The State Government shall offer 
ad hoc appointment to all staff in posi- 


an T 
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tion on the date of take-over subject to 
para 5 and sub-para (d) of this paragraph 
for a period not exceeding six months in 
each case treating all such staff as fresh 


entrants (underlining is ours) to Govern- 


ment service. The final absorption of such 
staff in Government service shall be sub- 
ject to the following conditions— 


(a) That ‘the services of staff found 
surplus to the requirements, on the date 
of take-over, by application of prescribd- 
ed yardsticks applicable to Government 
‘Colleges, shall be terminated, that of the 
junior-most according to the date of av- 
pointment in the College before the date 
of take-over being terminated first, and 
in all such cases of termination cone 
month’s notice shall be given to the em- 
ployee concerned. 


(b) That after termination of servi- 
ces of surplus personnel, the cases of 
staff retained in Class I and Class IJ shall 
be referred to the Orissa Public Service 
Commission for determination of their 
Suitability to hold posts in Class I or If 
as the case may be. The services of those 
who are not found suitable by the P.S.C. 
shall also be terminated by giving one 
month’s notice in each case. Those found 
suitable by the Commission shall be 
finally absorbed in respective grade of 
the O.E.S. for which they are found suit- 
able. It is hereby clarified that at the 
time of reference to the P.S.C. for deter- 
mination of suitability for appointment 
as Readers, cases of lecturers of Gov- 
ernment College, eligible for appointment 


as Readers shall also be simultaneously 


referred to the P.S.C. for 
against those posts. 


(c) While making reference to the 
P.S.C. under sub-para (a) eases of those 
ad hoc Readers who would have been 
normally entitled to pay of less than 
Rs. 600/- per month on 1-3-69 by appli- 
cation of the formula ‘minimum of the 
scale of pay of Readers in force in the 
College on the date of their appointment 
as such by the Ex-Managing Committee 
plus one increment in that scale for every 
completed year of service upto 1-3-69 
would be referred for determination of 
their suitability for absorption as Lectu- 
rers only, 

xX X x” e 


Paragraph 5 of that letter provides thus—~ 


consideraticn 


“Ad hoc appointments shall be issued 
to all Professors and such of the Readers 
in position, who on the date of take-over 
were in receipt of pay of Rs. 600/- per 
month or more, in the scale of pay Rs. 
600-1000/- against posts of Readers. Read- 
ers who on the date of take-over were in 
receipt of pay of less than Rs. 600/- per 
month and all lecturers in position of that 
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date shall be given ad hoc appointment 
against the post of Lecturers in the scale 
of Rs. 260-780 with effect from the date 
of take-over.” -> 


In paragraph 6 of that communication 
the manner of fixation of the pay was 
indicated. On 20-4-71, orders of appoint- 
ment were issued to the petitioners in 
the following terms. 


‘Under the terms and conditions of 
take-over by Government of Khallikote- 
Berhampur College in Government letter 
No. 7804 E. dated 23-3-71 you are ap- 
pointed as......... temporarily on ad hoc 
basis for a period not exceeding six 
months with effect from the forenoon of 
the 9th March, 1971 or till appointment 
is made in consultation with the Orissa 
Public Service Commission whichever is 
earlier, subject to verification of charac- 
fer and antecedents and production of 
medical fitness certificate. 

x X x 

Further, you are requested to give 
your option within fifteen days from the 
date of receipt of the appointment order 
whether you are willing to accept the 
appointment order under the terms and 
conditions as laid down by Government 
in their letter referred to above. The let- 
ter conveying your option should be fur- 
nished to the Principal on the due 


The petitioners allege, 


(1) The Management of the College 
had no authority to transfer the manage- 
ment of the trust to the State by abdi- 
cating their functions as trustees: 


_ (2) The transfer was not only of the 
assets — movable and immovable — but 
also of the management of the College 
including employees under the institution 
then in existence and, therefore, they 
were to be taken over in the position they 
were under the Management; 

(3) Imposition of conditions in dero- 
gation of the existing terms of employ- 
ment is unwarranted; 


(4) There was no rational basis for 
fixing the date “1-3-69” in the Govern- 
ment order while the take-over as a fact 
was sometime in 1971; 


(5) It was not open to Government 
to. make a discrimination between the 
service under the Management and their 
own; at any rate, the past service could 
not be wiped out completely. For the 
requirement of the requisite experience 
for being considered for promotion to 
the post of Reader as also Professor, the 
service under the institution could not be 
overlooked or ignored, 


4, Government in the counter- 
affidavit has taken the stand that all that 
is necessary. to be decided is’ whether 
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Government, after the College becomes 
theirs, are entitled to regularise the con- 
ditions of service of the employees and 
for that purpose the guideline has been 
indicated in the Government order dated 
23-8-71. The Management of the College 
accepted the terms and the petitioners 
had been absorbed on the basis cf these’ 
principles and option was extended to the 
members of the teaching staff of the Col- 
lege to come over to Government ser- 
vice on the terms indicated in the afore- 
said Government order. It has been fur- 
ther stated that the claim of the peti- 
tioners for recognition of the pasz service 
is not tenable in law. 


5. At the time of hearing the 
learned counsel for the petitioners con- 
fined his contentions to only the follow- 
ing aspects:— 


(1} There was no justification for fix- 
ing the date as 1-3-69 when the real 
take-over was on 9-3-71; ° 


(2) The loss of past service for con~ 
sideration of eligibility for being apvoint- 
ed as Reader or Professor is unreasonable 
and arbitrary; and 


(3) There is no justification for treat- 
ing the petitioners to be new entrants in 
the pay scale admissible to them. 


6. Point No, 1— During hearing 
of this application the learned Standing 
Counsel for the opposite parties realised 
that there was no particular reason to 
fix 1-3-69 as the basic date. In fact when 
the hearing was adjourned, we have been 
supplied with a copy of the latest Gov- 
ernment order on the point dated 15-1- 
74 which is to the following effect— 


“I am directed to say that Govern~ 
ment had decided to take over the Khalli- 
kote College, Berhampur, Bhadrak Col- 
lege, Bhadrak and Panchayat College., 
Bargarh on terms and conditions as de~ 
tailed in their order No. 7612-E dated 
23-3-71, No. 7606/E, dated 23-3-71 and 
No. 7609/E, dated 23-3-71. Accordingly, 
these three colleges mentioned above 
were taken over on 9-3-71. Consequent 
upon taking over of the colleges, the 
teaching staff had represented thair vari- 
ous grievances arising out of the terms 
and conditions decided by Government 
including protection of pay. This matter 
was under consideration of Government 
for some time past. After careful consi- 
deration it has been decided to calculate 


the pay of the individual staff of the 
aforesaid taken over College on 1-3-69 
first in the scale obtaining under “he 


management in accordance with the prin- 
ciples decided by the Government and 
thereafter to allow one normal increment 
for every completed year of service’ in 
the management scale as existing on 
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1-3-69, subsequent to 1-3-69 till 
9-3-71, date of take-over, and finally fix 
the pay in appropriate Government scale. 
While fixing the pay on 9-3-71, the prin- 
ciples of pay fixation decided by Govern~ 
ment in their letter under reference will 
be adopted. It has further been decided 
to consider the pay component of Rs. 600 
or more admissible on 9-3-71 after such 
fixation under the principles indicated 
above for the purpose of offering ad hoe 
appointment to the posts of Readers...... 

With this Government order in the field, 
the first objection of the petitioners which 
was canvassed before us must now be 
taken as conceded and, therefore, it is not 
necessary to be agitated. The date of ac- 
tual take-over has now been made the 
basis. and in our opinion very appropri~ 
ately. 


7. Point No. 2— As indicated in 
Annexure 1 each of the petitioners had 
actually rendered more than 18 years’ 
„service as Lecturer by the time of the 
take-over in 1971, The State Government 
in their order dated 30-7-70 (Annexure 8) 
have laid down qualification for appoint- 
ment of Readers. The material portion 
thereof is extracted below:— 


“I am directed to invite a reference 
‘to this Department Letter No. 4296 (2) E, 
dated the 18th February, 1970 and say 
that Government, after careful conside- 
ration, have decided that it is mot neces- 
sary to insist in the additional qualifica- 
tions for the posts of Readers prescribed 
in their letter under reference. It is also 
unnecessary to lay down that the mini- 
mum academic qualification shall be a 
first class or second class master’s de- 
gree with 48% of marks, There is no 
direct appointment to the posts of Read- 
ers and since all appointments to these 
posts are made from lecturers and since 
the aforesaid academic qualification has 
‘also been prescribed for the posts of 
lecturers, it is not necessary to prescribe 
any academic qualification for the posts 
of Readers, As regards the additional 
qualifications these are, according to the 
letter under reference, two, namely, 


(a) research degree, publication in 
standard research journals and capacity 
to guide research, and 


(b) special proficiency im extra curri- 
cular and administrative work. 


The posts of Readers are, in reality, pro- 
motion posts......... 


Keeping in view these difficulties as 
well as their intention published in the 
Resolution referred to above, Govern- 
ment have been pleased to order that the 
following principles shall henceforward 
be followed in the appointment of Read~< 
ers, namely, 3». -o > A 
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(a) No officer who has not had at 
least 8 years of teaching experience as a 
lecturer would be eligible for considera~« 
tion; and 

(b) The post of Reader shall ordi- 
narily be filled up by promotion subject 
to the satisfactory performance and con- 
duct of the officer as a lecturer, 

x x x x 
Two conditions are thus necessary to be 
Satisfied to entitle a lecturer to be consi- 
dered suitable for promotion as Reader— 
(1) 8 years’ teaching experience as a Lec- 
turer, and (2) satisfactory performance 
and conduct of the Lecturer. The present 
contention of -the petitioners is raised on 
the footing that the past service of theirs 
under the College before take-over is þe- 
ing obliterated and no credit is being 
given so far as the first requirement is 
concerned. It is contended that even if 
there is a reasonable nexus in the classi- 
fication of service in a private college 
and a Government College, and even if 
it be conceded that the Lecturer in the 
Government College is superior in regard 
to merit, past experience as a Lecturer 
in the private college could not be com- 
pletely obliterated so far as the first re- 
quirement for promotion as Reader is 
concerned. In fact there could be justi- 
fication in our view in requiring a longer 
experience in a private college as Lectu- 
rer in order to entitle the Lecturer for 
consideration as Reader, but there does|. 
not seem to be the slightest justification 
in completely obliterating such experi- 
ence and requiring these teachers from 
the taken-over college to gather the re- 
quisite years of experience after take- 
over to become eligible for consideration 
for promotion as Readers, 


8. The learned Standing Counsel 
put€emphasis on the fact that this condi- 
tion was known to the teachers of tha 
taken-over college and since they have 
exercised their option knowing the con- 
dition offered there is mo scope for our 
interference. Ordinarily we would have 
attached great weight to such a conten- 
tion and would have refused to entertain 
the argument on behalf of the petitioners. 
But we cannot lose sight of the fact that 
when ‘the take-over was decided at the 
level of the Management on one side and 
Government on the other, most of the 
teachers in the College had no other way 
but to opt to accept service under the: 
new employer, Having served the College 
for years they had crossed the age bar 
for recruitment into Government service 
and by not opting to accept the servic 
under Government by exercising the op- 
tion as offered they faced the apprehen- 
sion of loss of service. 


There is another angle to look for to 
the matter. These lecturers who had 


3 
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either been confirmed or were officiating 
as Readers in the College would now be 
Government servants following the take- 
over. Unless they are given a reasonable 
prospect of service, they would not really 
be rendering any useful service to Gov- 
ernment as members of the teaching staff. 
As we find that there is no rationale be- 
hind the decision of total obliteration of 
the experience gathered by them as 
teachers in the College before the take- 
over we think it just and proper that 
such a condition should not be imposed. 


The justification for the condition 
lies in the distinction between the ser- 
vice im a private college and the service 
ina Government College. On behalf of the 
petitioners dispute is not raised to the 
requirement of passing through a selec- 
tion conducted by the Public Service 
Commission for earning the promotion as 
Reader, But what is contended is the 
requirement of acquiring eligibility by 
rendering 8 years’ fresh service after the 
take-over. As we have just indicated, if 
on the basis of that reasonable differentia 
a longer period was required to acquire 
the eligibility for consideration for pro- 
motion to the post of Reader we may 
not have thought of interfering in the 
matter. But loss of past service without 
any rhyme or reason seems to be very 
unreascnable. If the objection to enter- 
taining the claim for consideration of 
these Lecturers is that they are not 
equipped because they were serving 
under a private college, they would ne- 
cessarily be weeded out in the process of 
selection, We see no justification as to 
why they should not be admitted into 
consideration, because by admitting them 
as eligible for consideration no prejudice 
is caused to the existing Lecturers, in 
Government Colleges at the time of ae. 
over, nor any undue benefit is being con- 
ferred on the Lecturers of the taken-over 
college, The standard of test for promo- 
tion which would be similar for both 
Lecturers in Government colleges and 
Lecturers of taken-over colleges being 
the same, there would ultimately be no 
prejudice either to the employer or to 
the Lecturers of the Government colleges 
. if on the basis of the past service before 
' take-over the Lecturers of the 
taken-over college are also held eligible 
for consideration. We see force in the 
contention of the petitioners and since 
the obliteration of past experience is not 
grounded upon any justification we are 
prepared to hold that the Lecturers in 
the taken-over colleges who have also 
satisfied the requirement of 8 years of 
teaching experience would be entitled for 
consideration for promotion as Readers. 
We make it clear that whether they 
would be entitled to promotion or not has 
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nothing to do with our decision and. 
would solely depend upon their perform- 
ance and the satisfaction of the appropri- 
ate authority. 


8, __ Point No. 3— Now we shall 
deal with the last contention pressed be- 
fore us on behalf of the petitioners. As it 
appears, Government have not yet fixed 
the pay of the petitioners. In fact while 
the writ application was pending several 
interlocutory orders had to be passed to 
enable the petitioners ta drew their 
Salary for current service, In the fnal 
order of Government dated 15-1-74 which 
has been extracted by us above there has 
been indication that the salary shall be 
refixed and the Accountant Gensral has 
been informed to do so. The contention of 
the petitioners regarding salary and pay 
fixation cannot be appropriately daalt 
with by us at this stage, We must. how- 
ever, point out that a substantial period 
of time has in the meantime passed and 
fixation of pay cannot be deferred fur- 
ther. We have been told by the learned 
Standing Counsel that Government have 
nothing more to do as they have indicat- 


ed the principle and clearance has been 
given for the Accountant General now 
to determine the pay of each of these 


petitioners. In that view of tha matter 
we would require the Accountant Gene- 
ral to fix up the pay of the petitioners 
within a period of four months from the 
date of the receipt of the order. If the 
petitioners have any grievance in the 
matter of pay fixed for them, it is open 
to them to re-agitate the question as we 
make no final decision on that point. 

19. The writ application is acccerd- 
ingly allowed in part. We make no order 
as to costs, ` 

B. K. RAY, J. :— I agree, 


Writ petition partly allowed. 
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Sudarsan Swain and others, Apvel- 
lants v. Jagannath Rout and others, Res- 
pondents. 


A. H. O, No. 15 of 1271, D/- 10-1- 
1974, from judgment of R. N. Misra, J. 
reported in AIR 1972 Orissa 112. 


Index Note:—~ (A) C. P. C. (1968), 
QO. 9, R. 9 — Title — Suit, on sale-deed 
erroneously describing property, dismiss- 
ed under O. 9, R. 8 — Will subsequent 
suit on rectified sale-deed be barred 
under? No. (X-Ref:— O. 2, R. 2). (X-Ref: 


CR/CR/A887/74/PSP 
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— Words and Phrases— ‘Cause of Ac- 
tion’). 

Brief Note:— (A) The original sale- 
deed having given wrong description of 
the property sold, the suit property in 
the prior suit is different from that of 
the subsequent suit; therefore the causes 
of action of the two suits are different 
and the bar under R. 9 cannot apply al- 
though former suit was dismissed under 
R. 8. AIR 1949 PC 78 and AIR 1965 SC 
295, Rel. on. (Paras 8, 9) 


Cases Referred: Chronological Paras 


AIR 1965 SC 295 = (1964) 6 SCR 192, 
Suraj Rattan v, Azamabad Tea a 


Ltd. 
AIR 1949 PC 78 = 75 Ind App 121, Ma- 
homed: Khalil v. Mahbub Ali 6 
(1889) 22 QB 128 = 58 LJQB 120, Read 
v. Brown 6 
(1887) 15 Ind App 156 = ILR 16 Cal 98 
(PC), Mt. Chandkour v. Partab Singh 6 
(1884) 14 QBD 141= 53 LJQB 476, Bruns- 
den v. Humphrey 6 
(1867) 11 Moo Ind App 551 = 2 Sar 259 
(PC) Moonshee Buzloor Ruheem vV. 
Shumsoonnissa Begum 6 


L. K. Dasgupta, for Appellants; B. K, 
Pal and G. C. Sahu, for Respondents. 


G. K. MISRA, C. J. :— On 19th Nov- 
ember, 1959, the Ist defendant sold the 
disputed property by a registered sale 
deed, Ext. I, to the 6th and 7th defen~ 
dants. The disputed land constitutes 0.32 
acre. In a partition between defendants 
6 and 7, who are brothers, the suit-land 
fell to the share of defendant 6. By a re- 
gistered sale-deed Ext. 2, defendant 6 
sold 0.06 acre to the plaintiffs on 9-5-69 
This six decimals were sold out of two 
plots, 2075 and 2076, three decimals from 
each of the plots from their southern 
side. On the same day, defendant 6 trans- 
ferred the balance 0.26 acre to defen~ 
,dants 9 to 13 and-plaintiff 9 without any 
specification of the boundary. 


On July .26, 1960, T. S, No. 149/60 was 
filed by the plaintiffs for declaration of 
their title, and confirmation of possession 
of 0.06 acre and for injunction. In that 
suit plot No, 2075 was wrongly described. 
On 16th December, 1961, plaintiffs ob- 
tained a fresh registered sale deed, Ext. 
5 from defendant 6 whereby the mistake 
in the description of the land in the ear- 
lier sale deed, Ext. 2 was rectified. It was 
accompanied by a new map. On 4th Janu- 
-ary, 1962, plaintiffs filed a petition for 
amendment of their plaint in T. S. 149/60 
on the basis of Ext. 5 as the suit itself 
was based om wrong description of the 
property given in Ext. 2. This amend- 
ment application was rejected by an 
order dated 24-1-62, It was clearly stated 
in that order that the amend- 
ment, if allowed, would alter 
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the subject-matter of the suit, and would 
substitute a new cause of action distinct 
and separate from what had been taken 
im the original suit. 


On 26th of Feb., 1962 plaintiffs filed an 
application for withdrawal of the suit. on 
the ground of formal defect, That appli- 
cation was rejected as there was no for- 
mal defect. Thereafter the plaintiffs were 
absent on the date of hearing and the 
suit was dismissed for plaintifi’s default. 
This suit was filed om 14-3-62 wherein 
the plaintiffs have prayed for partition 
by metes and bounds, of the lands pur- 
chased by them in plot Nos. 2075 and 
2076. They claimed also damages. In this 
suit, the date of accrual of the cause of 
action was mentioned as 16-12-61 when 
the registered sale deed, Ext. 5 was ob- 
tained by. way of rectification of the ear- 
lier sale deed, Ext. 2 and also on the basis 
of dispossession caused by the defendaris 
on 9-10-60. 


2. The defence was that Exts, 1 


and 2 were fraudulent and the suit is bar- 


red under Order 9, Rule 9 and Order 2, 
Rule 2, C. P. C. 


3: Both the trial court and the 
lower appellate court held that Exts. 1 
considera~ 
tion and the suit was not barred by O. 9, 
R. 9, C. P. C. They accordingly decreed 
the suit. 


4, Defendants 1 to 4 filed the se- 
cond appeal. The only point urged there~ 
in was whether the suit was barred under 
0. 9; R. 9, C.P.C, 


Our learned brother, R, N. Misra, J. 
dismissed the second appeal but granzed 
leave and this is how the matter has 
come before us in this A.H.O. 


5. The facts referred to in ex- 
tenso are mot disputed. The findings of 
fact were not rightly challenged before 
the learned Single Judge. The only point 
raised by Mr. Dasgupta in this appeal is 
that the suit is barred under Order 9, 
R. 9, C.P.C. 


6. Order 9, Rule 9, so far as rele- 
vant runs thus: 


‘Where a suit is wholly or partly d's- 
shall 
be precluded from bringing a fresh suit 
in. respect of the same cause of action 


@vemavace 


The question for consideration is 
whether the cause of action on which the 
suit was based in T. 5. 149 of 1960 is the 
same in the present suit. This naturally 
necessitates investigation into the mean- 
ing of the expression ‘cause of action’. 
The matter is concluded by AIR 1949 PC 
78 (Md. Khalil v. Mahbub Ali) where this 
expression was examined in connection 
with its meaning under Order 2, Rule 2, 
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C.P.C. After an elaborate discussion of 
the authorities prevailing in India and 
England, their Lordships summed up the 
principles in paragraph 61 of the judg- 
ment as follows: 


pa (58 ren rene 


(1) The correct test in cases falling 
under Crder 2, Rule 2, is “whether the 
claim in the new suit is in fact founded 
upon a cause of action distinct from that 
which was the foundation of the former 
suit” Moonshee Buzloor Ruheem v. Shum- 
soonnissa Begum, (1867-11 Moo Ind App 
551 = 2 Sar 259 PC) (supra). 


(2) The cause of action means every 
fact which will be necessary for the 
plaintiff to prove if traversed in order to 
support his right to the judgment Read 
v. Brown, (1889-22 QBD 128 = 58 LJQB 
120) (supra), 


(3) If the evidence to support the 
two claims is different, then the causes of 
action are also different, Brunsden v. 
Humphrey, (1884-14 QBD 141 = 53 LJQB 
476) (supra). 


(4) The causes of action in the two 
suits may be considered to be the same 
if in substance they are identical. Bruns- 
den v. Humphrey, (1884-14 QBD 141 = 
59 LJQB 476) (supra). 


(5) The cause of action has no rela- 
tion whatever to the defence that may 
be set up by the defendant nor does it 
depend upon the character of the relief 
prayed for by the plaintiff. It refers...... 
to the media upon which the plaintiff 
asks the court to arrive at a conclusion in 
his favour. "Mt. Chandkour wv. Partab 
Singh, (1887) 15 Ind App 156 = (ILR 16 
Cal 98 PC) (supra). This observation was 
made by Lord Watson in a case under 
Section 43 of the Act of 1882 (corres- 
ponding to Order 2, Rule 2) where lain- 
tiff made various claims in the same 
suit.” 

This decision was accepted as laying 
down good law in AIR 1965 SC 295 (Suraj 
Rattan v. Azamabad Tea Co.). 


T. In examining the question whe- 
ther botn the suits rest on the same cause 
of action, attention must be diverted to 
the essence of the matter and not to its 
form, that is, the fourth dictum laid 
down by the Privy Council. 


8. Applying the aforesaid test to 
this case, it would be clear that the 
causes of action in the two suits are dif- 
ferent. The first suit was based on Ext. 2 
supporting the title of the plaintiffs. The 
description of the property given in Ext. 
2 was found to be incorrect. Consequent- 
ly the plaintiffs obtained a second sale 
deed, Ext. 5, in rectification of the mis~ 
take regarding the property described in 
Ext. 2. The properties mentioned in Ext, 


Ganapath Sahu v. Bulli Sahu 


ALR. 


ð are specific and substantially differenti. 
from the properties mentioned in Ext. 2. 
To illustrate, plaintiffs purchased 0.03 
acre from the south of plot No. 2075 as 
per Ext. 2 while by Ext. 5 the purchase 
was made from the north of the plot. It 
Is unnecessary to give other details. It 
would be sufficient to say that the pro- 
perties claimed in both the suits are 
substantially different. 


- 9, The conclusion is reinforced by 
the history of the litigation that preced- 
ed the dismissal of the earlier suit. When 
on the basis of the rectification-deed, the 
plaintiffs wanted an amendment of the 
plaint the same was rejected on the 
ground that the amendment would 
change the nature of the suit and the 
amendment sought for was based on .a 
different cause of action. Once the con- 
testing defendants got the amendment 
dismissed on the ground that the cause 
of action indicated in the amended plaint 
would be different from the causa of ac-|. 
tion given in the original plaint, it no 
longer lies in their mouth to say that the 
present suit is not based on a different 
cause of action. 

Judged from any point of view, the 
defence contention, that the causes of 
action in both the suits are the same, is 
hardly tenable. 

10. The question raised in tais 
case is really concluded by pure findings 
of fact, and in our view the learned 
Single Judge-should not have granted 
leave for further appeal. 


1i. In the result, the appeal fails 
and is dismissed with costs, 


MOHANTI, J. :— I agree. 
Appeal dismissed. 


Meenen 
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G. K. MISRA, C., J. AND P. K. 
MOHANTI, J. 


Ganapath Sahu and another, Appel- 
lants v. Smt. Bulli Sahu and others, Res- 
pondents. 

A. H. O. No. 18 of 1970, D/- 7-1-1974, 
from decision of R, N. Misra, J. in S, A, 
No. 91 of 1966, D/- 14-7-1970. 

Index Note:— (A) Hindu Law — 
Joint family status — Severance of — 
Joint entry of a widow with other copar- 
ceners in settlement record — Does it 
evince severance? Yes. (X-Ref:— Hindu 
Law — Partition — Evidence of). 

(Para 6} 


~ 


S. N. Sinha, for Appellants; H. K. 


Jena, for Respondents, 
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G. K. MISRA, C. J.:— The following genealogy would show the relationship of 


the parties: : 














NILAI SAHU 
| 
| | 
Keshab Ta ci 
| 
~ | | Jogi 
Nanda . Binod | 
l | | . Hari 
ae | | Kalandi - | 
Bikal Baidhar | o] | l 
o] | Sahdu Jai Panchanan 
widow widow Brushi Sunakar : (D. 1) (D. 2) (D-3). 
Lochan Jasoda D. d . 
i 
Dhwaja- | 
mani- Gananath Srinath , 
widow (p-1) (P-2.) 
-Tabha (D-4). 


2, Admittedly, in the disputed 
properties Keshab’s branch has eight 
annas nine pies interest while Bhikari’s 
branch has seven annas three pies inte- 
rest. Dhwajamani died sometime in 1923. 
Defendant 4 Tabha, widow of Dhwaja- 
mani, transferred certain properties 
under a registered sale deed, Ext. A, on 
18-7-62 to defendants 1 to 3. 


Plaintiffs are the sons of Baidhar. 
The suit is filed by them for declaration 
of their title to the disputed land, ‘and 
for a further declaration that Ext, A is 
not binding on them. Their case was that 
Dhwajamani died in a state of jointness 
and the properties passed to them by 
survivorship. . 

3. Defendants 1 to 4 contested 
the suit alleging that there was sever- 
ance of joint status before the death of 
-Dhwajamani, and defendant 4 was en- 
titled to effect transfer of specific lands 
which were in her’ possession and certain 
shares of other lands were in her joint 
possession with the plaintiffs and defen- 
dants 5 amd 6. 


4, All the courts concurrently 
found that Dhwajamani died in 1923. 

The trial court decreed the suit on 
the finding that Dhwajamani.died in a 
state of jointness. The lower appellate 
court and the learned single Judge ‘held 
that Dhwajamani died in a state of sepa- 
ration. They accordingly ‘dismissed the 
plaintiffs’ suit. 

Plaintiffs obtained leave from*R. N. 
Misra J., and that is how this A.H.O. has 
come before us. 

5. The moot question for consi- 
deration in this case is whether Dhwaja- 
mani died in a state of. separation or 
jointness. , > 
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settlement records or 


The finding of the lower appellate 
court is a pure finding of fact, and is 
binding on this court in second appeal 


6. Mr, Sinha. however, very 
vehemently contended that this finding is 
not based on a consideration of relevant 
evidence, i 

_. After having gone through the mate- 
rials on record very carefully, we are 
satisfied that the finding of fact is un- 
assailable. It is based on the settlement! 
record of 1931 wherein Tabha has been 
jointly recorded in respect of some lands 
with other co-sharers, This is consistent 
only with the theory that she was not a 
maintenance holder, but had some inte- 
rest in the property. The rent receipts 
filed in this case also indicate that she 
was paying rent along with the other 
co-sharers. They spread over a period of 
over twenty “years, and the other co- 
sharers had not raised any objection to 
the insertion of her name either in the 
in the rent re-, 
ceipts. The chowkidari receipts also stand 
in her mame in 1949 and 1955. 


Mr. Sinha places reliance on a mort- 
gage deed, Ext. 6 dated 25-4-22 to show 
that the other co-sharers mortgaged the 
joint family properties to effect the mar- 
riage of Dhwajamani, The document only 
shows that Dhwajamani had not been 
married by then. The statement of wit- 
nesses that there was separation two 
years before marriage cannot be constru- 
ed with mathematical precision. The wit- 
nesses are not expected to be precise 
about the time of marriage, Clearly, the 
severance of joint status was after marri- 
age. 


4. On the aforesaid analysis, we 
are Satisfied that the finding of fact re- 
corded by the Ist appellate court. con- 
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firmed by the learned Single Judge that 
Dhwajamani died in a state of separation 
is unassailable. 


8. On our conclusion that Dhwajar 
mami died in a state of separation, de- 
fendant 4 is entitled to inherit the share 
of Dhwajamani. In the eight annas nine 
pies interest belonging to Keshab’s 
branch, defendants 5 and 6 are entitled 

to half. In the other half. plaintiffs and 
. (contd, on col. 2) 


Mallia Budhi y. Udaynath 


A.I.R. 


defendant 4 have half share each. Thus, 
the interest of defendant 4 in the disput- 
ed properties is two annas, two and one~ 
fourth pies, 


9. In the sale deed Ext. A, defen~ 
dant 4 has transferred more than her 
interest in the disputed properties. The 
position can be made clear by indicating 
the area transferred by her in the vari- 
ous plot numbers, 


Plot No. . Total Areg. Area, sold 
492 0.13 acre. ' 0.04 acre 34 kadis ’ 
494 0.16 acre. 0.05 acre 34 kadig 
` 489 0.21 ? ; ; 
490 0.35 ” | Total area Area, sold: 
578 0.12 ” f 077 acre. 0.13 33 Kadis. 
579 0.06 ” | 
580 0.03 7 » 


Thus out of 1.06 acres in plot Nos. 
492 494 489, 490, 578. 579 and 580 de- 
fendant 4 transferred 0.23 acre to de- 
fendants 1 to 3 


In 1.06 acres, eight annas nine pies 
interest represents 0.59 acre and 5 kadis. 
Out of this, the four annas share of de- 
fendant 4 would be 0.14 acre and 9 kadis. 
Thus, though her share would represent 
0.14 acre 9 kadis, she sold 0.23 acre which 
is much more than her share. 


10. Similarly, out of plot Nos. 167, 
205, 303, 356, 437, 439, 443 and 201 in 
Khata No. 63 having a total area of 1.27 
acres, defendant 4 transferred 0.38 acre 
and 3} kadis. In 1.27 acres, the eight 
amnas nine pies interest is 0.64 acre, The 
one-fourth interest of defendant 4 there- 
in is 0.16 acre. She, however, sold 0.38 
acre and 3} kadis which is much in ex- 
cess of her interest. 


The question for consideration is 
whether the entire sale deed would he 
declared invalid amd inoperative on the 
ground that she transferred much more 
than her own interest in the disputed 
lands. On this ground the sale deed can- 
not be invalidated in toto. It would be 
valid and operative to the extent of de- 
fendant 4’s interest in’ the disputed lands. 
Her interest in the disputed lands is 
two anmas, two and one-fourth pies. The 
sale deed is valid to the extent it trans- 
fers her two annas, two and one-fourth 
pies interest in the disputed lands and 
it is invalid in respect of the eXCess imte- 
rest transferred. 


11. The result of the aforesaid 
discussion is that the plaintiffs’ suit for 
a declaration that they have title to the 
disputed properties to the exclusion of 
defendant 4 is to be dismissed. Their 
‘prayer that the sale deed, Ext. A, be de- 
clared invalid as a whole is also ‘to be 
dismissed. A declaration is to be given 
that the sale deed is valid to the extent 


it transmits two annas two and one- 
fourth pies interest of defendant 4 in. 
favour of defendants 1 to 3 and is invalid 
in respect of the excess interest transfer- 
red. Defendants 1 to 3 would be in joint 
possession with the other co-sharers. 

Thus, the suit is decreed in rart. 

12. In the result, the judgment of 
the learned Single Judge is set aside and 
the appeal is allowed in part as indicated 
above, 

In view of the partial success, par- 
ties to bear their own costs throughout. 

MOHANTI, J.:— I agree with my 
Lord. 

Appeal partly allowed, 
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Mallia Budhi Thakurani and another, 
Appellants v. Udaynath Parida and- 
others, Respondents. 


Second Appeal No. 237 of 1970, D/- 
2-1-1974, from decision of B. K. Patnaik, 
Sub-J., Jajpur, D/- 22-4-1970. 


Index Note:— (A) Orissa Estates 
Abolition Act (1951), Ss. 7, 8-A — Alleg- 
ed title by settlement under S. 7 on 
intermediary — Can he succeed against 
occupancy Ryots/successors without prov- 
ing S. 8-A notice? No. 


Brief Note:-— (A) Authorities have 
no jurisdictiom to settle land on the in- 
termediaries under Section 7 without 
giving- notice under Section 8-A z0 occu- 
pancy ryots. It is the person claiming 
such settlement who is to prove giving 
of requisite notice under Section 8-A. In 
the absence of such proof settlement in 
his favour will not entitle him to take 
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action against the occupancy ryots or 
their successors, In the instant case how- 
ever, plaintiff, claiming declaration and 
possession had neither proved any settle- 
ment nor for that matter notice under 
Section 8-A. (1973) 39 Cut LT 975; 
(1971) 2 Cut WR 326, Rel. on. (Para 5) 


Cases Referred: Chronological Paras 


(1973) 39 Cut LT 975 = (1973) 2 Cut WR 
1283, Krishna Rao v. Kotini Sitaram 4 
(1971) 2 Cut WR 326 = ILR (1971) Cut 
1065, Baikuntha Das v. Sabitri Devi 4 


P. Mohanty, for Appellants; B. Rath, 
for Respondents. 


JUDGMENT :— Plaintiff No. 1 is a 
deity and plaintiff No, 2 is the Marfat- 
dar. Their case is that plaintiff No. 1 was 
in khas possession of the disputed pro- 
perty as an intermediary on the date of 
vesting. On an application made under 
Section 7 of the Orissa Estates Abolition 
Act, 1951 the lands were settled on plain- 
tiff No. 1 as he was the intermediary in 
khas possession. It was admitted in the 
plaint itself that the defendants 1 to 4 
were recorded as occupancy rayats in 
respect of the suit lands in the last cur- 
rent settlement of the year, 1931. Their 
ease, however, was that in fact defen- 
dants 1 to 4 were not occupancy tenants, 
they were influential men of the locality 
and to exercise control over plaintiff No. 
2 defendants 1 to 4 were nominally re- 
corded as occupancy rayats. As defen- 
dants 1 to 4 were recorded as rayats 
they transferred the disputed property 
in favour of defendants 5 and 6 by’a re- 
gistered sale deed (Ext. B) on 7-1-1957 
without any consideration. The suit is 
filed for declaration of title and confir- 
mation of possession, in the alternative 
for recovery of possession. 


Defendant No: 5 alone contested. His 
case is that the disputed properties were 
the rayati lands of defendants 1 to 4 
which he and defendant No. 6 purchased 
for consideration. No notice had been 
served on them as to the fact that an ap- 
plication had been filed by plaintiffs 1 
and 2 under Section 7 of the Orissa 
Estates Abolition Act and the settlement 
made by the Collector thereunder is 
without jurisdiction and is not binding 
on defendants 5 and 6. He also denied 
the averment in the plaint that the dis- 
puted properties had been nominally re- 
corded in the name of defendants 1 to 4 
for exercise of adequate control on plain- 
tiff No. 2 and for proper discharge of 
duties as a Marfatdar. 


2. The learned courts below have 
concurrently found that defendants 1 to 
4 were occupancy rayats of the disputed 
lands and that they had not been nomi- 
nally recorded as occupancy tenants in 
1931. They further held that the Collec- 
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tor had no jurisdiction to settle the dis- 
puted lands on plaintiff No. 1 as the 
properties belonged to defendants 5 and 
6 who were occupancy tenants thereof. 


The finding that defendants 1 to 4 
were the occupancy rayats of the disput- 
ed lands in the current settlement of the 
year, 1931 in their own right, title and 
interest is a pure finding of fact and is 
not assailable in Second Appeal. 


3. The only question for conside- 
ration in this appeal is whether the 
settlement effected by the Collector of 
the disputed properties on plaintiff No. 
1 is valid or without jurisdiction, No 
documents have been produced by the 
plaintiffs that the disputed properties 
were settled on plaintiff No. 1 by the 
Collector under Section 7. Only two rent 
receipts (Exts. 1 amd 2/a) were filed. The 
learned appellate court has held that 
those two documents have not been pro- 
perly proved and no reliance can be 
placed on those documents in proof of 
settlement. 


4, The law on the point is no 
longer res integra. It has been held by 
a Bench of this Court in (19738) 39 Cut 
LT 975 (V. Krishna Rao v., Kotini Sita- 
ram) that if an occupancy rayat does not 
contest the claim of an intermediary in 
khas possession after due service of 
notice then the settlement made by the 
Collector under Section 7 in favour of 
the intermediary in khas possession is 
valid. It has also been held by another 
Bench decision of this Court in (1971) 2 
Cut WR 326 (Baikuntha Das v. Sabitri 
Devi) that when service of notice under 
Section 8-A is challenged it is incum- 
bent upon the person on whom the land 
has been settled to prove the service of 
the motice to the satisfaction of the 
court and if no notice has been served 
to enable a claimant to resist the claim 
then the order passed by the Collector 
in effecting the settlement is without 
jurisdiction and does not create amy right 
in favour of the intermediary claiming 
the land to be in khas possession. 


5. In view of the aforesaid prin- 
ciples well settled by the decisions of 
this Court it was for the plaintiffs to 
prove that in fact a settlement was made 
by the Collector in favour of plaintiff 
No. 1 settling the lands on it as the in- 
termediary in khas possession. The plain- 
tiffs should have proved that there was 
due service of public notice as enjoined 
upon by law, when the contesting de- 
fendant specifically challenged that he 


had no knowledge of such a proceeding 


and there was no due service of notice. 
If the plaintiffs failed to prove the settle- 
ment, then the title of defendants 5 and 
6 as occupancy rayats on the basis of 
their purchase from defendants 1 to 4 
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cannot be resisted, The plaintiffs have no 
claim either for declaration of title as 
occupancy rayats or for confirmation or 
in the alternative for recovery of pos- 
session, 


6. Though the learned courts be- 
low were not alive to the aforesaid legal 
position, their ultimate conclusion can- 
not be assailed in Second Appeal. 

7. In the result the Second Ap- 
peal fails and is dismissed. In the cir- 
cumstances, there will be no order es to 
costs of this Court. 

Appeal dismissed. 
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SSBR- RAY d. 
Ghana Biswal, Appellant v. Rama- 
nath Mohapatra, Respondent. 


Second Appeal No.` 147 of 1970, D/- 
19-12-1975, from decision of G. H. Panda, 
Addl, Sub-J.. Puri, D/- 29-1-1970. 

Index Note:— (A) T. P. Act (1882), 
S. 77 — Mortgagee exempt from liability 
to render account for usufructs — When 
and to what purpose exemption becomes 
inoperative — (X-Ref:— Orissa Money 
Lenders Act (3 of 1939), S. 9). 


Brief Note:— (A) A mortgagee per- 
mitted by the deed to appropriate the 
usufructs for the interest on the princi- 
pal is exempted by S. 77 from a liabi- 
lity to account for those usufructs, But 
reading S. 77 with S, 9, Orissa Money 
Lenders Act (3 of 1939) (prescribing 9 
per cent as lawful] rate of interest) it is 
clear that S. 9, Orissa Money ` Lenders 
Act overrides S5. 77 and the exemption 
will no longer be available. The mort- 
gagee will have to render accounts for 
the purpose of limiting the interest ac- 
cruing from the usufructs to 9 per cent. 
(1967) 33 Cut LT 919. Followed. 

. (Para 6) 


Index Note:— (B) T. P. Act - (1882), 
S. 60 — Equity of redemption — If af- 
fected by S. 17, Orissa Money Lenders 
Act — (X-Ref:— Orissa Money Lenders 
Act (3 of 1939), S. 17). 


Brief Note:— (B) S. 17, Orissa Mo- 
ney Lenders Act (3 of 1939) does not im- 
pose a clog on the equity of redemption 
vesting in a mortgagor. He can therefore 
redeem a possessory mortgage even be- 
fore the expiry of 15 years (period sti- 
pulated by S. 17). (1967) 33 Cut LT 919, 
Followed. (Para 7) 

Index Note:— (C) T. P. Act (1882), 
S. 83 — Deposit of mortgage dues — 
Mortgage redeemable in Chaitra month 
only — Deposit of principal made on 
4th April — Notice thereof received by 
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Ghana Biswal v. Ramanath (S. K. Ray J.) 


A.L R. 


mortgagee on 25th May — If deposit 
valid — (X-Ref:— S. 84). 

Brief Note:— (C) Where a mortgage 
(for Rs, 800)- executed on 1-3-1966 was 
redeemable only in Chaitra month (13th 
March to 14th April) and usufructs 
thereof (determined to be about Rs. 150 
from paddy yield). were to be appropri- 
ated for interest (about Rs. 88). 


Held, a deposit of the principal sum 


by the mortgagor on 4th April. 1967 
complied with all legal requirements 
and was valid. Since paddy for 1966 


would have been harvested by that year 
end no interest was due on that deposit 
date and as such the mortgagor kad not 
defaulted to deposit interest outstanding. 
Thus he had done all necessary to enable 
the mortgagee to take that amount out 
of court, When the notice of the deposit 
was received by the mortgagee on 25-5- 
1967, in view of S. 84 interest would 
cease running from that date. 

(Paras 8 and 9) 


Cases Referred: Chronological Paras 
(1967) 33 Cut LT 919 = ILR (1967) Cut 
695, Padmabati Devi v. MBhagabat 
Charan 6 


M. M. Das, for Appellant; M. Mo- 
hanty, for Respondents. 


JUDGMENT :— This appeal is by the 
defendant from the reversing decision of 
the lower appellate Court in a suit for 
redemption. 


2. Ac. 1.06 of land situated in 
Mauza Parbatipur was usufructuarily 
mortgaged by the plaintiff tọ the defen- 
dant as security for the loan of Rs. 800/- 
advanced by the defendamt to the plain- 
tiff. This transaction was embodied in a 
registered mortgage deed dated 1-3-1966. 
Possession also was delivered to the de- 
fendant that very day; This deed con- 
tained the stipulation that except in the 
month of Chaitra of the current year, the 
mortgagor shall repay the principal 
amount (Rs, 800/-) and thereupon the 
mortgagee shall release the morigaged 
land and deliver khas possession tnereof 
to the mortgagor. These facts are nat 
in controversy. $ 

The plaintiff deposited Rs. 800/- to- 
wards the principal money under the 
mortgage in the Court on 4-4-1967 under 


Section 83 of the Transfer of 
Property Act to the account of 
the defendant mortgagee. The notice 


issued from the court in pursuance of this 
deposit under Section 83 was served on 
the defendant-appellant on 25-5-1967. 
Despite receipt of such notice, the defen- 
dant-mortgagee did not withdraw the 
amount nor did he relinquish possession 
of the mortgaged property to the plaintiff. 
The plaintiff on the aforesaid allegations 
filed the present suit for redemption. 
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The plaintiff also averred in his 
plaint that before making the deposit 
under Section 83 of the Transfer of Pro- 
perty Act, he had offered the principal 
amount to the defendant on 31-3-1967, 
and since he refused to accept the money, 
he was compelled to make the deposit as 
aforesaid. This part of the story has not 
been believed by either of the courts be- 
ad and will not be referred to any fur- 
ther. 

The plaintiff claimed that the defen- 
dant was accountable for the usufructs 
received by him from the mortgaged land 
for the years in his occupation till the 
date of suit. According to him, the usu- 
fructs received by- him would be valued 
at Rs. 1,800/-, The defendant is entitled 
to his principal sum of Rs. 800/- plus 
interest at 9 per cent per annum on such 
principal sum from 1-3-1966 till 21-5-1967 
amounting to Rs. 88/-. By adjusting this 
sum of Rs, 888/- against the value of the 
usufructs received by the mortgagee, the 
net amount payable by the latter is 
Rs. 912. The plaintiff has relinquished 
his claim in regard to Rs. 112 and has 
claimed recovery of Rs. 800 from the de- 
fendant in addition to his main relief of 
redemption. 


3. The defence plea was three- 
fold. The first contention was that the 
defendant is not liable to account under 
Section 77 of the Transfer of Property 
Act, inasmuch as there was a stipulation 
in the mortgage deed that the usufruct 
of the mortgaged land would be appro- 
priated towards interest due om the prin- 
cipal sum advanced. The second conten- 
tion was that the plaintiff was not en- 
titled to the benefit of Section 9 of the 
Orissa Money Lenders Act. The third 
plea was that in view of the stipulation 
in the mortgage deed, extracted above, 
the accruing of interest does not cease 
“rom the date of deposit under Section 
83 of the Transfer of Property Act be- 
cause such deposit was not a valid one. 
In elaboration of this plea, it is argued, 
that under the contract embodied in the 
mortgage deed, the plaintiff having de- 
faulted to tender the principal money 
during Chaitra of 1967, the defendant 
was entitled to continue to be im posses- 
sion till the next Chaitra, i.e., Chaitra of 
the year 1968. By the time the notice of 
deposit was received by the defendant, 
the month of Chaitra of 1967 was already 
over. In that view the defendant was 
entitled to interest and, as such interest 
had not been deposited along with the 
principal sum of Rs. 800 there was no 
valid deposit. 

4, The trial court held that there 
was no valid deposit under Section 83 of 
the Transfer of Property Act and; there- 
fore, accruing of interest does mot cease 
from the date of deposit. Since the loan 
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amount was not tendered within the 
time stipulated in the contract, the 


mortgagee was entitled to remain in pos- 
session till Chaitra of 1968. The plaintiff 
accordingly is not entitled to claim any 
mesne profits. The trial court also upheld 
the defendant's contention that usufructs 
of the mortgaged property for each year 
would be adjusted towards interest due 
on the principal loan for that year. It, 
therefore, decreed the suit partly direct- 
ing the plaintiff to pay the principal 
amount of Rs. 800 within two- months of 
the passing of its decision and on such de- 
posit, the defendant was directed to deli- 
ver all documents in his possession or 
power relating to the mortgaged property 
and to re-deliver physical possession of 
the suit land to the plaintiff, failing 
which, the defendant would be at liberty 
to apply for final decree for realisation 
of the dues from the sale proceeds of the 
mortgaged property, The other prayer of 
the plaintiff was disallowed. 


5. The lower appellate court held 
that there was a valid deposit under Sec- 
tion 83 of the Transfer of Property Act 
and the defendant, therefore, was 
titled to interest till 25-5-1967 (which is 
erroneously stated in its judgment as 
21-5-67) when notice of deposit was serv- 
ed on him and not thereafter. It also 
held that the defendant is liable to ‘ren- 
der accounts for the mesne profits receiv- 
ed by him by reason of Section 9 of the 
Orissa Money Lenders Act and that amy 
interest realised in excess of 9 per cent 
per annum would be debited towards 
redemption or discharge of the principal 
amount or the mortgage money. On go- 
ing into the accounts rendered by the 
parties in the evidence, the lower appel- 
late court held that the defendant was 


‘entitled to realise Rs. 800 from the plain- 


tiff towards principal and interest. The 
lower appellate court came to the find- 
ing that the value of the usufructs re- 
eeived by the defendant im course of his 
two years’ possession would be Rs. 1,500. 
Thus, deducting the claim of the defen- 
dant to the tune of Rs. 888, it passed a 
decree for Rs. 612 in favour of the plain- 
tiff against the defendant, The final order 
of the lower appellate court was im the 
following words:— 


“The appeal is allowed on contest 
against the respondent. The plaintiffs 
suit for redemption is allowed. It is de- 
clared that the entire mortgage loan has 
been liquidated as the defendant, in all, 
has realised Rs. 1,500 from out of the 
usufructs of the suit land. It is further 
declared that the defendant is entitled to 
Rs. 800 towards the principal and the 
interest of the mortgage loan. Hence, it 
is ordered that the defendant do deliver 
back the suit land and pay Rs. 612 to 


- 


erne -` 


198 Ori; [Prs. 5-8] 
the plaintiff towards the mesne profits 
realised by him............ ý 

6. The first contention of Mr. 


Das for the appellant is that the deen- 
dant is not liable to render accounts in 
view of Section 77 of the . Transfer of 
Property Act, which provides:— 

“Nothing in Section 76, Clauses (b), 
(d), (g) and (h) applies to cases where 
there is a contract between the mort- 
gagee and the mortgagor that the receipts 
from the mortgaged property shall, so 
long as the mortgagee is in possession of 
the property, be taken in lieu of interest 
on the defined portions of the principal.” 
The position envisaged by this section, 
extracted above, no longer holds good in 
view of Section 9 of the Orissa Mcney 
Lenders Act, which provides: 

“Notwithstanding anything to the 
contrary contained in any other law or 
in anything having the force of law or 
in any contract, no Court shall ih any 
in respect of a loan advanced 
after the commencement of this Act, 
pass a decree for interest at rates exceed- 
ing 9 per centum simple per annum in 
the case of a secured loan......... 2 


This Section 9 came into force on 1-7- 
1939, On a plain reading of the two sec- 
tions, it is clear that Section 77 of the 
Transfer of Property Act must give way 
to Section 9 of the Orissa Money Lenders 
Act and that the defendant will still re- 
main liable to render accounts for the 
purpose of scaling down any interest 
realised by him out of the usufructs of 
the land in excess of 9 per cent per 
annum. 

This court in the case of Smt. 
Padmabati Devi v. Bhagabat Charan 
(1967) 33 Cut LT 918, has held that Sec~ 


tion 9 of the Orissa Money Lenders Act’ 


has full application to usufructuary 
mortgages, the mortgagee is Jiable tc ac- 
count, a suit for account is maintainable 
and receipts of usufructs in excess of the 
rate of interest at 9 per cent per annum 
provided in Section 9 of the said Act 
must be debited agaimst the mortgagee in 
po apron of the amount of the princi- 
pal. This contention, therefore, must fail. 

7. The second contention is that 
the mortgage in suit being a possessory 
one, Section 17 of the Orissa Money 
Lenders Act debars the plaintiff irom 
maintaining his suit for redemption be- 
fore expiry of 15 years. The equity of 
redemption vests in the mortgagor and 
no clag has been put on such righi of 
redemption either in Section 17 of the 
Orissa Money Lenders Act or in any 
other statute before expiry of 15 years 
from the date of mortgage. It is open to 
the mortgagor to redeem the mortgage 
even before expiry of fifteen years and 
it is also open in such redemption sult 
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to ask for accounts and to recover such 
receipts which are found to have ex- 
ceeded the rate of interest lawfully pay- 
able under Section 9 of the Orissa Money 
Lenders Act. 

It has been held in the decision of 
this Court referred to above, 


“Section 17 (Orissa Money Lenders 
Act) cannot, however, stand in the way 
of mortgagor to redeem the mortgage 
before expiry of fifteen years. The equity 
of redemption vests in the mortgagor. 
No clog has been put on the right to re- 
deem in amy statute before the expiry of 
fifteen years. If such a right is exercised 
within fifteen years, it is cpen to the 
mortgagor to ask for aécoumts and to re- 
cover the excess amount found on ac- 
counting. Section 17 is a beneficial pro- 
vision in favour of the morigagor......... | 
This point also, in my opinion, has no 
substance. 

8. The next contention is that. 
the deposit under Section 83 of the 
Transfer of Property Act is not a valid 
one. Section 83 of the Transfer of Pro- 
perty Act, as far as relevant, runs as 
follows:— 


“At any time after the principal 
money payable in respect of any mort- 
gage has become due and before a suit 
for redemption of the mortgaged pro- 
perty is barred, the mortgagor, or any 
other person entitled to institute such 
suit, may deposit, in any Court in which 
he might have instituted such suit to the 
account of the mortgagee, the amount 
remaining due on the mortgage. 

The Court shall thereupon cause 
written notice of the deposit to be serv- 
ed on the mortgagee, and the mortgagee 
may, on presenting a petition verified in 
manner prescribed by law for the veri- 
fication of plaints stating the amount 
then due on the mortgage, and his will-, 
ingness to accept the money so deposit- 
ed in full discharge of such amount, and 
on depositing in the same Court the 
mortgage deed and all documents in his 
possession or power relating to the mort- 
gaged property, apply for ama receive 
the money, and the mortgage deed, and 
all such other documents, so deposited 
shall be delivered to the mortgagor or 
such other person as aforesaid. 


XX XX xx” 


The power to deposit in Court in 
this section arises at any time after the 
principal money payable in respect of 
any mortgage has become due and be- 
fore the suit for redemption is barred. 
The mortgage was entered into on 1-3- 
1966 and according to the stipulation 
contained in the mortgage deed, the 
principal momey became payable in Chai- 
tra of 1967. The month of Chaitra cor- 
responds to 13-3-1967 to 14-4-1967. The 


H 
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mortgagor deposited the mortgage 
amount on 4-4-1967. Therefore, it cannot 
be said that the deposit was made pre- 
maturely. The trialcourthasfound that 
the mortgagee received Rs. 150 per annum 
from paddy yield alone apart from receipts 
on other accounts. Even by the date of 
receipt of the motice of deposit, the 
amount of interest accrued due on the 
principal sum was Rs. 88 only, As is 
well known, paddy for 1966 must have 
peen harvested before end of that year 
and, therefore, the defendant must be 
deemed to have received at least Rs. 150 


ifrom paddy alone. Thus, by the date of 


+ 


deposit, no interest was due on the prin- 
cipal amount. Thus, it cannot be said that 
the mortgagor defaulted to deposit any 
amount towards interest which was still 
outstanding. The deposit, in my opinion 
cannot be said to be invalid, all the, legal 
requirements having been complied with. 


9, The next point is to find out as 
to the point of time from which interest 
shall cease to accrue, For this purpose, 
Section 84 of the Transfer of Property 
Act is relevant. This section, so far as is 
relevant for the present purpose, runs as 
follows:— 


“When the mortgagor or such other 
person as aforesaid has tendered or de~ 
posited in Court under Section 83 the 
amount remaining due on the mortgage, 
interest on the principal money shall 
cease from the date of the tender or in 
the case of a deposit, where no previous 
tender of such amount has been made, 
as soon as the mortgagor or such other 
person as aforesaid has done all that has 
to be done by him to enable the mortgagee 
to take such amount out of Court and the 
notice required by Section 83 has been 
served on the mortgagee: 

xx XX XX” 


The two of the paragraphs of this 
section have been omitted as unnecessary. 
As already indicated, mothing being due 
on account of interest, on the date of 
deposit, the mortgagor cannot be said to 
have defaulted to have done all that has 
to be done by him to enable the mort- 
gagee to take such amount out of Court. 
Notice of deposit in Court has been taken 
out on the mortgagee and received by 
him on 25-5-1967. Therefore, interest 
shall cease to run with effect from that 
date. The effect of such cessation of inte- 
rest is that the mortgagee is liable to 
pay back all the receipts from the mort- 
paged property minus any reasonable ex- 
penses for cultivation which he might 
have incurred in that behalf during the 
period of his possession commencing 
from 25-5-67 onwards. The lower appel- 
late court was, therefore, justified in 
holding that interest ceased to rum with 
effect from 25-5-1967. 
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10. The lower appellate court has 
found that a sum of Rs. 1,500 is payable 
by the defendant to the plaintiff to- 
wards the usufructs received by him in 
excess of the rate of interest for the 
first year and as mesne profits for the 
year subsequent to 25-5-67. That finding 
was mot challenged as contrary to evi- 
dence on record and has to be accepted. 
The lower appellate court was, therefore, 
right in calculating, upon taking an ac- 
count between the parties, that a sum 
of Rs. 612 was payable by ithe defendant 
to the plaintiff. In directing Rs 612 to 
be paid by the defendant, the lower ap- 
pellate court has totally forgotten . the 
amount of Rs. 800 already in deposit 
under Section 83 of the Transfer of Pro- 
perty Act. That amount in deposit is 
payable to the defendant. The defendant 
is entitled to withdraw the same in ac- 
cordance with Section 83 of the Transfer 
of Property Act and the lower appellate 
court should not have deducted a sum of 
Rs. 800 from the amount of mesne pro- 
fits determined by it. Such deduction 
would amount to paying the sum of 
Rs. 800 twice over. He is, therefore, liable 
to pay an amount of Rs, 1,412 in cash, to 
the plaintiff. 


11. In modification of the deci- 
sion of the lower appellate court, 1} 
would order that the defendant is to 
deliver back possession of the suit land 
and pay a sum of Rs. 1,412 (one thou- 
sand four hundred and twelve) to the 
plaintiff towards the mesne profits realis- 
ed by him. The defendant is entitled to 
withdraw the sum of Rs. 800 already in 
deposit in Court. With this modification, 
the decision of the court below is up- 
held. The appeal is accordingly dismiss- 
ed. In the circumstances of the case, 
there will be no order as to costs of this 
Court. Appeal dismissed without costs. 

Appeal dismissed. 


AIR 1974 ORISSA 199 (V 61 C 64) 


G. K. MISRA, C. J. 
Chandra Sekhar Pati and another, 
Appellants v. Ahalya Devi and others, 


Respondents. 

Second Appeal No. 221 of 1970. D/- 
29-11-1973, from decision of J. Tyadi, 
Sub. J., Cuttack, D/- 11-3-1970. 

Index Note :— (A) Limitation Act, 
1863, Article 65 — Plaintiffs title in pos- 
session-suit established — Must de- 
fendant prove acquisition of title by ad- 
verse possession? Yes — Special consi- 
deration regarding defendants long pos- 
session. 

Brief Note:— (A) In the instant 
case plaintiff had established title. How- 
ever, his case was that the defendants 
were in permissive possession on behalf 
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of plaintiff’s predecessor in title. The 
writings’ evidencing the permissive 
haracter were rejected by the trial 


Court on a wrong interpretation of Sec- 
tion 66 of Evidence Act. The case was 
remanded for considering the evidence 
and for finding as to whether the plain- 
tiff proves the permissive character of 
defendant’s possession in which case alone 
the burden in this case would shift .on 
defendants to prove as to when they al- 
tered the permissive character into a hos- 
tile one. Im the instant case, the defen- 
dants were admittedly in possession from 
1943 to 1965 and since they constructed a 
pucca house in 1958, they were held to 
be in adverse possession for the period 
1958 to 1965. In the circumstances it was 
held that the onus was om the plaintiff 
to prove that the defendants were initial- 
ly inducted on the land under the ar- 
rangement as set up in the plaint. 
(Paras 2, 3, 4 & 8) 


Index Note:— (B) Evidence Act, 
1872, Section 66, Proviso, Clause (2) 
Document’s existence, allegedly in defen- 
dant’s possession, denied — Can secondary 
evidence be rejected because notice to 
produce such document is not given ? No. 
(X-Ref:— Evidence Act, 1872, S. 65, 
Cl. (a)). i 


Brief Note :— (B) Another document 
also was in possession of another deien- 
dant where that defendant was called 
upon by a petition to produce the docu- 
ment and subsequently the defencant 
died and the original document was not 
produced before the Court. It was held 
that the lower Court had erred in rej2ct- 
ing the secondary evidence of such dccu- 
ment as being inadmissible in evidenze. . 

(Para 7) 


L. K. Dasgupta and P, V. Ramdas, for 
Appellants; D. Mohanty and M. Patra, 
for Respondents. 


JUDGMENT :— Plaintiffs are the ap- 
pellants. Defendant No. 1 is the wife of 
the defendant No. 2. Defendant No. 3 is 
the father of defendant No, 1. Defencant 
No. 4 is the Marfatdar of the deity-land- 
lord from whom defendants 1 and 2 claim 
to have obtained a lease. Deceased de- 
fendant No. 5 transferred the disputed 
land to the plaintiffs by a registered sale 
deed Ext. 2 dated 5-7-1961 for Rs. 200/~. 
She died during the pendency of the suit 
without leaving any heirs and has not 
been substituted. Plaintiff’s case is that 
the disputed property belonged tc P. 
Somalingam, the husband of deceased de- 
fendant No. 5. He was unheard of and 
was presumed to be dead. Plaintiffs kase 
their title on Ext. 2. The suit was fled 
_in 1965. The suit is for declaration of 
title and recovery of possession. Defen- 
dant No. 1 claims tiile to the dispvted 
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property on the strength of a registered 
deed of lease Exhibit A dated 7-3-1944 
from defendant No. 4. Defendants 1 and 
2 also claim title by adverse possession. 
Plaintiffs made out a case im the plaint 
that when defendant No. 5 and her hus- 
band decided to go away to Parlakhe- 
mundi they wanted somebody to look 
after their house. Defendant No. 3 was 
known to them. At his instance che first 
two defendants were appointed care- 
takers and accordingly an unregistered 
and unstamped agreement (Anumati 
Patra) was executed by P. Somalingam on 


25-12-1943 in favour of defendants 1 and’ 


2. Therein, defendants 1 and 2 were per- 
mitted to occupy the house and to pay 
all taxes amd a clear prohibition was 
made that they would not commit any 
injury to the house or convert the land 
to their own purposes. Defendants 1 and 


’ 2 in their turn executed on the very same 


day a similar document admitting the 
title of P, Somalingam and his wife and 
agreeing to look after the house. In the 
written statement there was 2 denial of 
Such a case, 


The trial Court decreed the plaintiffs’ 
suit holding that their predecessor-in- 
interest had interest in the disputed pro- 
perty and they acquired valid title by 
Exhibit 2: the first two defendants were 
in possession of the disputed property by 
an amicable arrangement and thet they 
constructed a pucca house im 1958 where- 
by they exercised a right in ther own 
favour. The learned lower appellate 
Court agreed with the trial Court so far 
as plaintiffs’ title is concerned and both 
the Courts rejected the defence case of 
acquisition of title on the strength of the 
lease. The lower appellate Court, how- 
ever, held that the first two defendants 
acquired title by adverse possession by 
being in possession of the disputed land 
from 1943 to 1965 for more than the pres- 
criptive period. On this finding, the suit 
was dismissed. It is against the judg- 
ment of the appellate Court that the 
plaintiffs have filed the second appeal. 


2. Before examining the infirm- 
ity in the judgment of the lower appel- 
late court it would be appropriate to 
give a clear picture of the law in the 


+ 


light of which the case would be deter- - 


mined. Plaintiff's suit for recovery of pos- 
Session is based on title, If plaintiffs’ 
title is established, the onus is on defen- 
dants 1 and 2 to prove acquisition of title 
by adverse possession, The suit was filed 
subsequent to the new Limitation Act, 
1963 -having come into force and Article 
65 of that Act will apply in terms. 


3. Art, 65, so far as relevant, 
runs thus: 


1974 





—_— 


Description of suit. 


65. For possession of immov. 
able property or any in. 
terest therein based on title. 
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Period of limitation. 


Twelve years. 
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Time from which period begins to run. 


When the possession of the defendant 
becomes adverse to the plaintiff. 





The onus is, therefore, on defendants 
1 and 2 to prove that the title of the 
plaintiffs was lost by acquisition of title 
by adverse possession on their behalf. 
The concurrent finding of the courts be- 
low that the plaimtiffs have title is to be 
taken as to have been- determined by 
this court conclusively and is mot to be 
re-agpitated in the lower appellate court 
after remand. ' 


4. So far as possession is con- 
,cerned, admittedly defendants 1 and 2 
,were in exclusive continuous possession 
from 1943 to 1965. The prescriptive 
| period is, therefore, satisfied as the pos- 
isession was for more than twelve years. 
In 1958, defendants 1 and 2 started con- 
struction of a pucca house. Such a con- 
‚struction was in clear denunciation of 
ithe right, title and interest of the plain- 
tiffs and from 1958 to 1965 they were 
‘clearly in adverse possession. 


The only question which would de- 
cide the fate of this appeal is whether 
‘defendants 1 and 2 were in permissive 
possession . from 1943 to 1958 or even 
during that period they were in posses- 
sion in exercise of their own right, title 
‘and interest. On this question the onus 
would be on the plaintiffs. Plaintiffs 
shall have to prove that defendants 1 
and 2 were inducted into the house 
under the arrangement as set up in the 
plaint and if they establish such a case, 
the period from 1943 to 1958 would be 
excluded from consideration in determin- 
ing the prescriptive period. 


5. Ordinarily, a finding 
a question would ‘be a pure finding of 
fact binding on me in second appeal. Mr. 
Dasgupta accordingly contended that 
the learned lower appellate court did not 
address itself to the vital evidence in 
the case and committed errors in ex- 
cluding admissible evidence as inadmis-~ 
sible. As it requires consideration of 
various, materials relevant to the deter- 
mination of this issue, it is desirable that 
the matter would go back to the lower 
appellate court for recording a finding 
whether plaintiffs have been successful 
in establishing that defendants 1 and 2 
were in permissive possession from 1943 
onwards until the latter exercised the 
hostile animus im 1958. 


6. In this connection the follow- 
ing pieces of evidence are relevant: (i) 
depositions of P.Ws. 1 and 2; (ii) Exts. 1 
and t/a: and (iii) Exts. 5 and 5/a. 


on such, 


KE Ext. 1 is a draft of the Anu- 
mati Patra alleged to have been execut- 
ed by P. Somalingam, the admitted 


‘owner of the house, in favour of defen- 


dants 1 and 2 on 25-12-43. The original 
of Ext. 1 was not before the court. The 
learned Subordinate Judge held that in 
the absence of the original being called 
for from defendants 1 and 2, Ext. 1 is 
inadmissible in evidence, Here, he com- 
mitted a serious error of law. In the 
plaint, Ext. 1 was referred to, Defen- 


-dants 1 and 2 denied existence of such a 


document. Under Section 66 of the Evi- 
dence Act, secondary evidence of the 
contents of the documents referred to in 
Section 65, clause (a), shall not be ad- 
missible unless certain steps are taken 
under this section, as prescribed. The 
proviso to the section engrafts certain 
exceptions. Clause (2) of the proviso lays 
down that no notice shall be required in 
order to render secondary evidence ad- 
missible in a case when from the very 
nature of the case, the adverse party 
must know that he will be required to 
produce it. In this case, plaintiffs clear- 
ly made a reference to Ext. 1 in the 
plaint. Defendants 1 and 2 denied exist- 


-ence of such a document. The question 


of calling for the document from them 
does not arise. Ext, 1 cannot, therefore, 
be said to be inadmissible in evidence 
due to the absence of primary evidence. 
Moreover, Mr. Dasgupta makes a state- 
ment that plaintiffs, in fact, called for 
the document from defendants 1 and 2. 
That is a matter which the lower appel- 
late court would examine. 


Similarly, defendant No. 5 was ċall- 
ed for by a petition to produce the ori- 
ginal of Ext. 1/a and the copy of Ext. 1. 
Defendant No. 5 died and no document 
has been produced, Ext. 1 (a) is, there- 
fore, not inadmissible in evidence. The 
learned Subordinate Judge also commit- 
ted a serious error in altogether not 
dealing with Ext. i/a. 


8. In this connection the learned 
lower avpellate court would critically 
examine the evidence of P.Ws, 1 and 2. 
P.W. 1 has proved Exts, 1 and 1/a. P.W. 
2 stated that he heard of the transac- 
tions, Whether Exts. 1 and 1/a are genu- 
ine or not is a different matter: but they 
are admissible in evidence. The learned 
lower appellate court would examine if 
the evidence of P.Ws. 1 and 2 is to be 
believed so as to accept these documents 
as genuine. If these documents are genu- 
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ine, then clearly they indicate that de- 
fendants 1 amd 2 were inducted as licen- 
sees and unless they prove as to the 
point of time when the permissive cha- 
racter of the possession was altered into 
one of hostile animus, their actual phy- 
sical possession would be on behalf of 
the predecessor-in-interest of the plain- 
tiffs and would be excluded from calcu- 
lation of the total prescriptive period. 


9. The learned lower appellate 
court would also examine how far there 
is any admission in Ext. 5 that defen- 
dants 1 and 2 occupied the disputed land 
only in 1958. It would also exemine 
wheter Ext, 5/a has any evidentiary 
value. 


10. The learned Subordinate Judge 


did not deal with any of these docu-. 


ments. In that conmection the learned 
lower appellate court will discuss the 
entire evidence given on behalf of the 
defendants. 


11. On the aforesaid analysis, the 
judgment of the lower appellate court 
is set aside as being contrary to law in- 
asmuch as it failed to notice the ma- 
terial pieces of evidence in determining 
the real issue in controversy. The appeal 
is allowed and the case is remanded. 
Learned Advocates for the parties agreed 
to this case being taken up for hearing 
by the District Judge, Cuttack, himself 
on 7th of December, 1973 and they have 
been directed to appear before the Dis- 
trict Judge, Cuttack, and argue the case 
on that date, Costs will abide the result. 
Records of the case be sent back at once. 


Appeal allowed. 


AIR 1974 ORISSA 202 (V 61 C 65) 

R. N. MISRA AND B. K. RAY, JJ. 

"Jadumani Pradhan, Petitioner v. 
Srinibash Sahu and others, Opposite Par- 
ties. 


O. J.C. No. 742 of 1972, D/- 30-4- 
1974, 

Index Note:— {A} Motor Vehicles 
Act (1939), Section 47 (3) — Limiting the 
number of stage carriages — Procedure. 


Brief Note:— (A) Before the trans- 
port authority takes steps to fill up vacan- 
cies there must be a known limit so that 
existing vacancies would be known and 
steps may be taken to fill up such vacan- 
cies. It would not be open to the autho- 
rity to grant permits in excess of the 
limit set. (Para 4) 


Index Note:— (B) Motor Vehicles 
Act (1939), Section 47 (3) — Filling up a 
vacancy — Section has no application. 


FR/GR/C533/74/RSK 
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Brief Note :— (B) Section applies in 
taking steps for grant of a new permit 
and does not apply to taking steps to fill 
up a vacancy. {Para 5) 

Index Note:— (C) Motor Vehicles 
Act (1939), Section 47 — Grant of permit 
aa Ownership or possession of a stage car- 
riage is not a condition precedent but is 
a relevant consideration in considering 
merits of rival applicants. {Para 5) 


Cases Referred: Chronological Paras 


AIR 1969 SC 1130 = (1969) 3 SCR 730, 
R. Obliswami Naidu v. Addl. S. T. A. T. 
Madras 4 

AIR 1963 SC 64 = (1963) 3 SCR 523, Ab- 
dul Mateen v, Ram Kailash 4 

AIR 1960 Mys 33, Narayana Kamath v. 
State Transport Authority 2 

AIR 1956 Andh Pra 217, 
State 

AIR 1956 Raj 142 = 1956 Raj LW 257 
(FB), Malik Ram v, R. T. A., Jaipur 2 


R. Mohanty,- for Petitioner: S. C. 
Parija and Standing Counsel, (Transport), 
for Opposite Parties. 

R. N. MISRA, J. :— This is an appli- 
cation for a writ of certiorari directed 
against the appellate order of the State 


Ramayya vV. 
2 


Transport Appellate Tribunal (opposite 
party No. 2), 
2e On the Sambalpur-Kuchinda 


road lying within the district of Sambal- 
pur under the jurisdiction of the Trans- 
port Authority (opposite party No. 3) a 
vacancy was caused on account of an 
old operator (Sri Purohit) ceasing to ply 
his vehicle. Steps were taken by the 
Transport Authority to fill up the vacancy 
and the petitioner was granted the per- 
mit. i 

The opposite party No. 1 who was a 
competing applicant appealed to the Ap- 
pellate Authority (opposite party No. 2) 
against the rejection of his application.. 
He mainly contended that the R.T. A. 
(opposite party No. 3) was bound to limit 
the number of stage carriages on the 
route before the permit could be granted. 
He also disputed the grounds provided by 
the Transport Authority for preferring 
the petitioner to him. 


The Appellate Authority was of the 
view that determination by the .R. T.A. 
under Section 47 (3) of the Motor Vehi- 
cles Act (Act IV of 1939) (hereafter re- 
ferred to as the Act) of the limit was a 
condition precedent to grant of any per- 
mit and that having not been dome, the 
grant of permit was illegal. He conclud- 
ed the decision on the point by saying: 


“From the above discussion of law 
and admitted facts it is clear that the 
omission on the part of the R.T.A. in 
prescribing the limit of number of stage 
carriages resulted in a failure cf justice 
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to the prejudice of the appellant. The 
right to obtain a stage carriage permit is 


a right created by the M. V. Act which | 


also prescribes the procedure regulating 
the grant of such permits. The right 
must therefore be determined in accord- 
ance with the provisions contained in the 
Act and the Rules made under it. Since 
admittedly the M. V. Act it must be held 
that it had no jurisdiction to consider the 
applications and grant the impugred per- 
mit to respondent No. 2 (sic). It has to be 
therefore concluded that the impugned 
order granting the permit to respondent 
No. 2 was illegal and contrary to law 
Next, coming to the question of prefer- 
ence, the Appellate Authority stated— 


“It has been contended by the learned 
counsel for respondent No. 2 that the 
appellant had no spare bus on which 
ground the permit was refused to him. 
.In this connection the learned Counsel 
for the appellant has drawn my attention 
to AIR 1960 Mys 33, where it has been 
held that neither the Act nor the rules 
require that in order to be eligible to 
apply for a permit the applicant should 
possess a vehicle om the date of his ap- 
plication for a permit. This providés 
sufficient answer to the respondent’s con- 
tention that the appellant had no spare 
bus. Further, roadworthiness ig the ceri- 
terion but not the latest model. In AIR 
1956 Raj 142 (FB) it has been pointed out 
that the R.T. A. shall have regard to the 
effect upon existing services of the ap- 
plicants. Public interest must be the 
paramount consideration. One should 
not be carried away by the latest model 
of the vehicle. The long experience of 
the operator and his sector qualification 
and his acts of sincerity should be given 
due weight in considering the applica- 
tions. It has been pointed out in AIR 
1956 Andh Pra 217. that the reason in 
awarding a permit in favour of one ope- 
rator that he is a resident of a place 
which is on the .route is relevant. 


Looking from any angle, the appel- 
lant has better sector qualifications than 
the respondent No. 2 and as such this 
point has to be decided in favour of, the 
appellant and against the respondent.” 


It appears that the petitioner had been 
permitted to ply his vehicle during the 
pendency of the appeal and he had been 
depositing at the rate of Rs. 30/- per day 
with the Chairman of the Regional Trans- 
port Authority under orders of the Tri- 
bunal in order that the opposite party 
-No. 1 in the event of his success in the 
appeal may be compensated. With a view 
to compensating the opposite party No. 1, 
the Tribunal directed :— 


“It is, therefore, ordered that in the 
light of my above findings the appeal be 
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allowed on contest and the impugned 
order be set aside with a direction to the 
Chairman, R. T. A., Sambalpur, to pay the 
amount to the appellant which was de- 
posited by the respondent No. 2 at the 
rate of Rs. 30/- per day as per this Tri- 
bunal’s order No. 6 dated 2-5-1972 in this 
appeal.” 


3. On the arguments advanced by 
the parties, three questions arise for con- 
sideration, 


(1) Is the grant of permit to the peti- 
tioner vitiated om account of non-com- 
pliance with the requirements of Sec- 
tion 47 (3) of the Act? 


‘(2) Whether the Appellate Tribunal 
has gone wrong in determining the ques- 
tion of preference between the petitioner 
and opposite party No. 1? 

(3) Is the direction for compensation 
appropriate in law ? 


4, Section 47 (3) of the Act pro- 
vides :-— 

“A Regional Transport Authority 
may, having regard to the matters men- 
tioned in sub-section (1), limit the num- 
ber of stage carriages generally or of any 
specified type for which stage carriage 
permits may be granted in the region or 
im any specified areas or on any specified 
route within the region.” 


The Supreme Court dealing with this 
provision in Abdul Mateen v. Ram Kai- 
lash, AIR 1963 SC 64 stated :— 


“It will be clear from this scheme of 
the Act that the main section for the 
grant of a stage carriage permit is Sec- 
tion 48 and in passing am order granting 
or refusing to grant a stage carriage per- 
mit, the Regional Transport Authority 
has to act subject to the provisions of 
section 47. Section 57 is a procedural 
section and provides for the procedure 
in applying for and granting permits. The 
power of the Regional Transport Autho- 
rity to grant stage carriage permits is to 
be found in Section 48 and that power is 
subject to the provisions of Section 47. 
Section 47 (1) lays down matters for 
which the Regional Transport Authority 
shall have regard when considering an 
application for a stage carriage permit 
and Section 47 (3) gives power to the 
said authority having regard to the 
matters mentioned in sub-section (1) to 
limit the number of stage ~ carriages 
generally etc. It would be clear there- 
fore that when the Regional Transport 
Authority proceeds in the manner pro- 
vided in Section 57 to consider an appli- 
cation for a stage carriage permit and 
eventually decides either to srant it or 
not to grant it under Section 48 its order 
has to be subject to the provisions of Sec- 
tion 47, including Section 47 (3) by which 
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the Regional Transport Authority is 
given the power to limit the number of 
stage carriages generally etc. Therefore, 
if the Regional Transport Authority has 
limited the number of stage carriages by 
exercising its power under Section 47 (3), 
the grant of permits by it under Sec- 
tion 48 has' to be subject to the limit fx- 
ed under Section 47 (3). We cannot ac- 
cept the contention on behalf of the ap- 
pellant that when the Regional Transport 
Authority following the procedure pro- 
vided in Section 57, comes to grant or 
refuse a permit it can ignore the limit 
fixed under Section 47 (3), because it is 
also the authority making the order under 
Section 48. Section 47 (3) is concerned 
with a general order limiting stage car- 
riages generally etc.. on a consideration 
of matters specified in Section 47 (1). That 
general order can be modified by the 
Regional Transport Authority, if it so 
decides, one way or the other. But the 
modification of that order is not a matter 
for consideration when the Regional 
Transport Authority is dealing with the 
actual grant of permits under Section 48 
read with Section 57, for at that stage 
what the Regional Transport Authority 
has to do is to choose between various 
applicants who may have made applica- 
tions to it under Section 46 read with 
Section 57. That in our opinion is not 
the stage where the general order passed 
under Section 47 (3) cam be re-considered, 
for the order under Section 48 is subject 
to the provisions of Section 47, which 
includes Section 47 (3) under which a 
general order limiting the number of 
stage carriages etec., may have been passed 


sere eee oem ewan 


The same view has also been taken in a 
later case of the Supreme Court: R. Obli- 
swami Naidu v. Addl. State Transport 
Appellate Tribunal, Madras, AIR 1969 
SC 1130. In view of such authority it 
can be zaken as concluded that if a limit 
has been set under Section 47 (3) of the 
Act, at the time of considering applica- 
tions under Section 48 read with Section 
57 of the Act, it would not be open to 
the Transport Authority to grant per- 
mits in excess of the limit set under Sec- 
tion 47 (3) of the Act, The legislative in- 
tention is clear from the scheme that be- 
fore the Transport Authority takes steps 
to fill up vacancies under the Act, there 
must be a known limit so that existing 
vacancies would be known and steps 
may be taken to fill up such vacancies. 


5. The facts of the case, however, 
are somewhat peculiar. For quite a long 
time before 1972, one Sri Purohit was 
operating on the route and he volunta- 
rilv withdrew from it. The Regional 
Transport Authority was taking steps to 
fill up that vdeancy and it was not tak- 
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ing steps for grant of a new permit. To 
the facts of such a case, Section 47 (3) 
of the Act has no application and the 
grant of a permit is not open to challenge 
om such ground. The appellate authority 
without appreciating the facts of the 
case was swayed away by placing reli- 
ance on the decisions cited before him. 
We, therefore, conclude that the view 
taken by the appellate authority is not 
sustainable in law in the facts of this 
case and the Regional Transport Autho- 
rity committed no illegality or irregula- 
rity in taking steps to fill up the vacancy 
in the mamner it has done. No exception 
can, therefore, be taken on that count to 
the grant. 


Question No. 2. 


Under the Act and the Rules made 
thereunder ownership or possession of a 
stage carriage is not a condition prece- 
dent to making an application for the 
grant of a permit, The applicant is en- 
titled to say that if granted a permit, he 
would procure a vehicle to use under it. 
The Mysore High Court in the decision 
relied upon by the appellate authority 
has re-stated that position of law. The 
Regional Transport Authority in this 
case never stated that the opposite party 
No. 1 was not entitled to a permit be- 
cause he did not possess a vehicle. In 
preferring one applicant to the other, the 
Transport Authority had stated— 

i ' The application of Sri Sri- 
mibash Sahu (Opp. Party No. 1) is reject- 
ed on the ground that he has no spare 
bus ready with him and the existing bus 
is of 1963 model only. Hence Sri Jadu- 
mani Pradhan of Bargark (petitioner) 
was granted permit on this route consi- 
dering his experience and also he has a 
bus ready of 1971 model and a spare þus 
of 1965 model......... 


It is open to a Transport Authority in, 
preferring one applicant to the other to 
take into consideration the fact that the 
applicant preferred has a ready vehicle 
of an acceptable model as also a spare 
vehicle to work as a stand-by. It camnot 
be forgotton that the paramount consi- 
deration under the Act is the conveni- 


ence of the travelling public and the 
business of the operator is only the 
means. 

The appellate authority seems to 


have made a statement of the law while 
dealing with this point and has nowhere 
indicated as to why he came to the con- 
clusion that the opposite party No. 1 had 
better sector qualification than the peti- 
tioner, Mr. Parija for the opposite party 
No. 1 contended that the conclusion of 
the appellate authority was one of fact 
and was, therefore, not available to be 
assailed before us in a proceeding for 
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certiorari, We agree that ordinarily find- 
ings of fact are not allowed to be assail- 
ed in a certiorari proceeding, but as we 
find the appellate authority drew a con- 
clusion on the discussion of the law and 
without a comparative assessment of the 
individual merits of the two applicants. 
Such a conclusion is not a finding of fact 
and is in fact assailable on the groun 

that it has been reached without the 
necessary ground for the finding having 
been disclosed. We, therefore, conclude 
that here also the Tribunal went wrong 
in reversing the conclusion of the Trans- 
port Authority. 

Question No. 3. 

7. In view of our conclusions in 
the’ other two grounds, it is not necessary 
to deal with this question independent- 
ly. As a consequence of our conclusions 
on the other grounds, the direction of 
the appellate authority would automati- 
- cally stand vacated. But we are surpris- 
ed that the appellate authority who is an 
experienced Civil Judge was prepared to 
dispose of the question of compensation 
in such a rough and ready process. 


8 On the analysis indicated above, 
the appellate order has to be quashed. 
We allow the application, quash the ap- 
pellate order and direct that the grant 
order by the Transport Authority shall 
stand restored. 


9. During hearing of the applica- 
tion, Mr. Parija had oroduced the. certi- 
fied copy of an application to the Trahs- 
port Authority made by the petitioner 
wherein he had indicated his desire not 
to run on the route. Mr. Mohanty had 
been given opportunity to find out the 
latest position. Both he and the learned 
Standing Counsel for the Trans- 
port Authority have made a state- 
ment that once upon a time 
“the petitioner had made such a request 
to the Transport Authority but there- 
after he has evinced interest to be on 
the route and as a fact was on the route. 
On 3-10-1972, this Court had stayed the 
operation of the appellate order. There- 
fore, the petitioner has been plying on 
the route throughout except for a brief 
period when he was anxious to retire 
from the route. No costs. 


B. K. RAY, J. — I agree, 
Ordered accordingly. 
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Bhagirathi Mohanty; Petitioner v. 
State of Orissa and others, Opposite 
Parties. 


O. J. C. No. 738 of 1972, D/- 30-4- 
1974. 


Index Note:— (A) Motor Vehicles 
Act (1939), S. 48 (3) (ix) — Orissa Motor 
Vehicles Rules (1940), R. 65 (c) — Vali- 
dity of Rule — It falls within S. 48 (3) 
(ix) and is not violative of Art. 14 of 
Constitution either — (X-Ref:— Consti- 
tution of India, Art, 14). 


Brief Note:— (A) R. 65-C which au- 
thorises.the R.T.A. to attach to a permit 
for a stage carriage the condition that a 
vehicle shall not be more than ten years 
old is covered by S. 48 (3) (ix). The rule 
is nothing but a condition as contemplat- 
ed by that section. It ensures proper run- 
ning of stage carriages and the discre- 
tion given to the R.T. A., which is a quasi- 
judicial body, to attach such a condition 
is not unreasonable and is not open to 
attack under Art, 14 of the Constitution. 

l (Paras 5, 6) 


However, the resolution of RTA. 
dated 27-4-1972 is contrary to S. 48 (3) 
as also Rule 65-C because instead of 
deciding to attach a condition to a 
permit it directed replacement of such 
vehicles within three months though the 
permits under which they were plying 
had been issued prior to coming into 
force of the Rule. (Paras 7, 9) 


R. Mohanty and G. P. Mohanty, for ` 
Petitioner; Standing Counsel (Transport), 
for Opposite Parties. 


R. N. MISRA, J. :— The petitioner is 
a transport operator of the district of 
Balasore and owns three stage carriages 
bearing registration .numbers ORB 101, 
ORB 565 and ORB 1067. These stage car- 
riage vehicles have permits issued by the 
Regional Transport Authority of Bala- 
sore, For the first vehicle the petitioner 
has a live permit up to 3-10-1974, while 
for the other two vehicles, the perma- 
nent stage carriage permits have expired 
on 11-11-1973, during the pendency of 
this application and it is mot known as 
to what happened thereafter. 


Rule 65-C of the Orissa Motor Vehi- 
cles Rules, 1940 (hereafter referred to as 
the Rules) introduced by amendment 
with effect from 16-77-71, provides: 


“The Regional Transport Authority 
may attach to a permit for a stage carri- 
age or a contract carriage the condition 
that a motor vehicle in order to operate 
under such a permit shall not be more 
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than 10 years old from its year of manu- 
facture.” 

Relying upon the said Rule, the Regional 
Transport Authority of Balasore by reso- 
lution No. 1 of the meeting held on 
27-4-1972 required replacement of the 
10-year old vehicles following a  motice 
for a period of ninety days by all opera- 
tors within its jurisdiction. Annexure 3 
nies is the relevant resolution read 

us: 


“The State Government by an am- 


endment of the Rule 65 of Orissa Motor - 


Vehicles Rules, 1940, have inserted a 
new Rule 65-C which lays down that 
the Regional Transport Authority may 
attach to a permit for stage carriage or 
a contract carriage the condition that a 
motor vehicle in order to operate under 
such a permit shall not be more than 
10 years old from its year of mamufac- 
ture, In accordance with the provisions 
of the said rule, the Regional Transport 
Authority decided that all the stage carri- 
ages and contract carriages plying irres- 
pective of the length and nature of the 
routes in this region, which are ten years 
old from their year of manufacture, 
should be replaced within three months’ 


The petitioner in this application chal- 
lenges the vires of Rule 65-C as alsa 
the impugned resolution. It is contended 
that unbridled and unguided power has 
been vested in the Transport Authority 
by the Rule and, therefore, the Rule is 
hit by Article 14 of the Constitution. The 
impugned resolution is challenged on the 
ground that while the Rule permitted a 
condition to be attached to the permits, 


the resolution went beyond the Rule 
and, therefore, was bad. 
2. In the counter-affidavit, the 


Transport Authority has indicated that 
by a subsequent resolution dated 24-10- 
1972, the earlier ‘resolution has been 
superseded, A year’s time has been allow- 
ed for replacement of such vehicles. 


3. Learned Standing Counsel of 
the Transport Department relying on the 
later resolution raised a preliminary ob- 
jection saying that the impugned resolu- 
tion stood superseded and the petitioner 
had, therefore, no grievance in the ap- 
plication to make. 

4. Upon hearing learned counsel 
for parties, we find no force in the preli- 
minary objection. The effect of the im- 
pugned resolution of April, 1972, has 
not been annulled or withdrawn, The 
subsequent resclution has only modified 
the enforcement in point of time. 


5. It is well-known that the 
Motor Vehicles Act, 1939 (hereafter re- 
ferred to as the Act) has the convenience 
of the travelling publie as its paramount 
consideration. Section 48 thereof dealing 
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with the grant of stage carriage permits 
authorises the Transport Authority to 
attach to the permit any one or more of 
the conditions specified in clauses (i) to 
(xxi), Condition No. (ix) under Section 48 
(3) of the Act is to the following effect:— 

“that vehicles of specified types fit- 


ted with bodies conforming to approved 
specifications shall be used.” 


The requirement that vehicles more than 
10 years’ old from the year of manufac- 
ture would not ply on the road would 
indeed be a prescription of the type con- 
templated under condition No. (ix). Rule 
65-C occurs in Chapter IV of the Rules 
dealing with control of transport vehi- 
eles and Rule 65 is concerned with stage 
carriages. To specify that a vehicle more 
than 10 years’ old from its vear of manu- 
facture would not run under a permit 
granted by the ‘Transport’ Authority 
under the Act can, therefore, be a con- 
dition attached to a permit under Section 
48 (3) (ix) of the Act. 

We are mot impressed with the argu- 
ment of learned counsel for the petition- 
er that the restriction is unreasonable. 
Keeping in view the type. of vehicles 
used, the conditions of the roads upon 
which the vehicles rum, the nature of 
use to which the vehicles are put to,- the 
want of care and attention warrented for 
proper preservation and maintenance of 
the vehicles, the typical conditions under 
which the vehicles operate, etc., a ten- 
year period seems to be a reasonable one 
and exception cannot be taken on any 
general ground. 


Mr. Mohanty for the petitioner gave 
certain illustrations to support his con- 
tention that if the resolution is enforced 
without application of mind, it wou'd 
work out hardship. According to him, if 
a motor vehicle has not run sufficiently. 
though it is 10 years old and is in per- 
fect condition, should it be kept away 
from the road merely because it is 10 
years old? Again, if a 10 years old vehi- 
cle has been completely re-conditioned 
and is in a very good and working state, 
should it be kept out of the road merely 
because it is already 10 years old? There 
certainly are situations where, if the 
convenience of the travelling public is 
the foundation in the Rule, objection 
cannot be taken on the ground that the 
vehicle is already 10 years old from the 
date of its manufacture, Attaching a con- 
dition to a permit to the effect that more 
than 10 years old vehicle would mot 
be allowed to ply under that permit mav 
in such circumstances be unjustified, But 
to make provision that a 10-year old 
vehicle would not run under a permit 
would not ordinarily be bad. There is no} 
doubt that such a condition actually en- 
sures proper running of stage carriages 
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and, therefore, fits in with the purpose 
jof the statute. 


6. The Regional Transport Autho- 
rity is a quasi-judicial body and lots of 
quasi-judicial functions have been vest- 
ed in it umder the statute. Provision for 
hearing has also been made both under 
the Act and under the Rules. There is 
no fear therefore, that the discretion 
vested in the Regional Transport Autho- 
rity is likely to be abused. Rule 65-C 
which enables a Transport Authority to 
attach such a condition, therefore, is not 
open to attack under Article 14 of the 
Constitution. 


7. Now we shall deal with the at- 
tack of the petitioner against the im- 
pugned resolution. The material portion 
of the resolution reads thus:— 


ras The Regional Transport Au- 
thority “decided that all the stage carri- 
ages and contract carriages plying irres- 
- pective of the length and nature of the 
routes in this region, which are ten years 
old from their year of manufacture, 
should be replaced within three months’ 


The modification brought about under 
Annexure B (the later resolution dated 
24th October, 1972) was for incorporation 
of a condition to the following effect: 


A The vehicle in order to ope- 
rate under this permit shall not be more 
than 10 years old from the date of its 
manufacture that is the permit shall 
cease to be operative when the vehicle 
completes 10 years of age from the 
orders of the competent authority, pro- 
vided that attachment of this condition 
shall not prevent the continued use of 
the vehicle for a period of one year from 
the date of resolution.” 


Rule 65-C authorised attachment of a 
condition to a stage carriage permit. The 
impugned resolution of 27-4-1972 instead 
of deciding to attach a condition to a 
permit directed replacement of such 
vehicles within three months. Rule 65-C 
never authorised a Transport Authority 
to make a direction as made on 27-4- 
1972. Rule 65-C came into the Rules 
with effect from 16-7-1971. Therefore, 
permits which had been granted prior to 
this date did not have attached to the 
permit a condition that under it, a ten- 
year old vehicle from its year of manu- 
facture would mot be permitted to ope- 
rate. Section 48 (3) of the Act vests 
power in the Transport Authority to at- 
tach any, some or all of the conditions 
specified therein to a stage carriage per- 
mit. Since it is conceded that Rule 65-C 
is with reference to Section 48 of the 
Act, the Regional Transport Authority 
had mo jurisdiction in the absence of 
such a condition having been attached to 
the permit, to require the existing one- 
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rators to replace their vehicles in case 
the same were ten years old from the 
date of manufacture. The impugned re- 
solution is thus in excess of powers vest- 
ed in the Transport Authority. 


8. The subsequent resolution (An- 
nexure B) which is not impugned before 
us appears to be more in accord with 
Rule 65-C. It stipulates attachment of an 
additional condition in terms of R, 65-C. 


The proviso to Section 48 (3) (ix) of 
the Act has, however, been lost sight of, 
The proviso reads:— 


“Provided that the attachment of 
this conditian to a permit shall not pre- 
vent the continued use, for a period of 
two years from the date of publication 
of the approved specifications, of any 
vehicle operating on that date.” 


Where the Regional Transport Authority 
at the time of grant or renewal of a 
stage carriage permit has incorporated a 
condition of the type mentioned umder 
clause (ix), it would be open to the Re- 
gional Transport Authority to declare the 
approved specifications and under the 
Proviso the operator would have two 
years’ time to give effect to the condi- 
tion. 


9. We are, therefore, satisfied 
that Rule 65-C of the Rules is not ultra 
vires the Act or the Constitution, Yet, 
the impugned resolution of 27-4-72 is 
bad being contrary to Section 48 (3) of 
the Act as also Rule 65-C of the Rules. 
We accordingly quash the resolution. It 
is open to the Regional Transport Au- 
thority to take appropriate steps as envi- 
saged in Section 48 of the Act read with 
Rule 65 of the Rules. The writ applica- 
tion succeeds in part. Parties shall bear 
their own costs of the proceeding, 


B. K. RAY, J; — I agree, 
Application partly allowed. 


AIR 1974 ORISSA 207 (V 61 C 67) 
K. B. PANDA, J 

S. K. Devi, Appellant v, Uttam Bhoi 
and another, Respondents. 

Misc. Appéals Nos. 179 and 185 of 
1970, D/- 23-4-1974, from order of J. N. 
Patnaik, Dist. J. -cum-M. C. A. Tribunal, 
Cuttack, D/- 25-8-1970. 

Index Note:— (A) Motor Vehicles 
Act (1939), S. 110-A — Action for negli- 
gence — Doctrine of res ipsa loquitur — 
Basis of, 

Brief Note:— (A) In an action for 
negligence, the legal burden of proof, 
no doubt, rests on the claimant, but bar- 
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ring certain exceptional cases it may not 
be possible for the claimant to know 
what precisely led to the accident. This 
hardship to the claimant can be avoided 
by the application of the maxim res 
ipsa loquitur. This is based on the theory 
that there are certain happenings which 
do not occur normally. unless there is 
negligence. Therefore, in the case of such 
happenings the claimant is entitled to 
rely, as evidence of megligence, upon the 
mere happening of such accident. 


In this case a boy of about 7-8 years 
was thrown off by a truck in high speed. 
The flesh of the two thighs was ripped 
open and the bone of the right thigh was 
fractured. The time of the accident was 
in between 2-3 p.m. in the broad day 
light. The accident took place not on a 
free road but while negotiating a loca- 
lity. The theory that the boy dashed 
against the moving vehicle was some- 
thing very hard to believe particularly 
when the injuries were received not on 
the face but on the thighs. Held the 
driver of the vehicle was responsible for 
the injuries suffered by the claimant. 

(Para 8) 


Index Note:— (B) Motor Vehicles 
Act (1939), S. 110-B — Claimant a lab- 
ourer’s school-going boy of about 7-8 
years — Crippled for life —- Compensa- 
tion determined at Rs. 10,530 on the basis 
of what he would earn as a labourer’s 
son — Held compensation was not ex- 
horbitant to justify interference in ap- 
peal. (Para 10) 


Cases Referred: Chronological Paras 


(1972) 13 Guj LR 662, Ranjitsingh v. 
Meenaxiben 9 
AIR 1971 Madh Pra 238 = 1971 MPLJ 
721, Bishwa Nath Gupta v. Munna 8 
AIR 1970 Pat 172 = 1969 Ace CJ 405, 
Bihar Co-op. M. V. Insurance Society 
v. Rameshwar 9 
1941 AC 157 = (1941) 1 All ER 7, Ben- 
ham v. Gambling 9 


B. Ray, for Appellant; M. Patra, for 
Respondents. 


JUDGMENT :— On 6-11-66 a boy 
aged about 7-8 years named Babula 
Bhoi studying in class I of Gopalpur, 
U. P. School, met with a truck accident 
as a result of which he received multi- 
ple injuries. The skin and the flesh of 
the two thighs were ripped open and 
the bone of the right thigh was fractur- 
ed. In a senseless condition he was ad- 
mitted into the S. CŒ. B., Medical College 
Hospital, Cuttack where he remained in 
that unconscious state for certain days. 
In course of the treatment the injured 
developed various complications, ran 
high temperature which persisted, the 
fracture was plastered with screws, and 
finally he was discharged on 4-1-67. At 
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that time he had mot fully recovered and 
the plasters were still on. His father 
(P.W. 1) laid a claim for Rs. 16,000 as 
compensation impleading the owner of 
the truck (opposite party No. 1) and the 
Insurance Company (opposite party No. 
2) with whom the vehicle bearing No. 
ORP 1292, a Bedford truck, belonging to 
opposite party No. 1 had been insured. 
The learned Motor Accident Claims Tri- 
bunal (hereinafter referred to as the 
Tribunal) granted a compemsazion of 
Rs. 10,530 on 25-8-70 making opposite 
parties 1 and 2 jointly and severally 
liable for the same. It also ordered future 
interest at six per cent till the date of 
payment of the sum granted under the 
award. 


2. As against this award of com- 
pensation, opposite party No. 1, the 
owner, has filed Mise. Appeal No. 179/70, 
and opposite party No, 2, the Insurance 
Company, has filed Misc. Appeal No. 185/ . 
70, Both the appeals are heard analogous 
and this judgment will bind both the 
appeals. 


a: The facts admitted are as fol- 
lows: 

The injured boy was proceeding 
from village Gopalpur towards Cuttack, 
and the truck in question was also com- 
ing from the same direction fram Para- 
dip- side towards Cuttack. Village Gopal- 
pur is at a distance of 24 miles from Cut- 
tack towards Paradip. Near Gopalpur 
crossing some repair work of the road 
was going on, for which a machine roller 
was there. The time of accident is in 
between 2-2.1/2 P.M. in the broad day 
light. Admittedly the boy in consequence 
of the accident was thrown off with 
multiple injuries for whick he had to be 
hospitalised and treated as en indoor 
patient. Even when he was discharged 
on 1-4-67 he had not recovered, During, 
his treatment in the hospital; the hus- 
band of P.W. 1 had, om some occasions, 
come and seen the*injured boy and had 
given some medicine. The father of the 


injured boy is not a rich man, but a 
labourer. 
4. According to the claimant's 


case, the vehicle came with high speed 
without blowing horn and dashed against 
the boy who was proceeding on the left 
side of the road. After causing the acci- 
dent it did not stop but drove fast and 
had to be stopped by the villagers at a 
distance of about a quarter mile. The 
injured boy in an unconscious state was 
removed first to a local dispensary, but 
thereafter to the S. C. B. Medical Col- 
lege Hospital, Cuttack, for treatment. 
The evidence of the doctor is that the 
boy has become permanently crippled. 


5. The defence of opposite party 
No. 1, the owner of the truck, was vari- 
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ous. However, for the purpose of the ap- 


peal it may be stated that according to 
the claimant the boy was coming up the 
| elevation of the road as if blindly and 
' dashed against the moving truck towards 
its rear part and received the injuries. 
By that time, according to opposite party 
No. 1, the cabin of the driver had pass- 
ed and so he was not in a position to 
know the approach of the boy, who had 
a head-long clash with the moving vehi- 
cle towards its rear wheels. As such her 
case was that there was contributory 
megligence and whatever had happened 
to the boy was of his own making for 
which he, nor the driver, was liable. 


The case of opposite party No. 2 was 
substantially that since the owner was 
not liable, the insurer was consequently 
not liable. 


6. There are four witnesses for 
the claimant of whom P.W. 1 is the 
father of the injured boy; P.W. 2 is the 
doctor and P.Ws. 3 and 4 are the two eye- 
witnesses to the occurrence who deposed 
how as the boy was going on the left 
Side of the road the truck in high speed 
without blowing horn dashed against the 
boy and without stopping drove faster, 
but later stopped by the villagers. The 
boy in an unconscious state was collected 


from the spot and was found to have 
multiple injuries with the flesh of the 
two thighs having come out. -On the 


side of the opposite parties there are two 
witnesses of whom O.P.W, 1 is a worker 
under a contractor named Gokuli Ch. 
Kanungo, who is said to be looking after 
his work at the spot. O.P.W. 2 is the hus- 
band of opposite party No. 1 and a for- 
mal witness. The learned lower court 
has disbelieved the evidence of O.P.W. 1, 
and I would say rightly so. His presence 
at the spot seem extremely doubtful. 


oo - Mr. Ray appearing on behalf 
of the owner contended how the acci- 
dent took place due to the contributory 
negligence of the injured boy, and as 
such the owner is not liable. It was con- 
tended by Mr. Misra, learned counsel for 
opposite party No. 2, that the compensa- 
tion should not have been awarded in 
the circumstances, and secondly, even if 
it is granted, the quantum is highly ex- 
cessive. 

8. Addressing myself to the ques- 
tion how the accident took place, one 
has to rely on the evidence of the two 
eye-witnesses to the occurrence, i.e. P.Ws. 
3 and 4. Their consistent case is that 
the truck came with high speed without 
. blowing horn from the rear and dashed 
against the boy. The driver has not been 
examined. It is said on behalf of oppo- 
site party No. 1 that the driver is no 
more in her service. It is evidently a 
place where there was a Busti inhabited 
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by people named Gopalpur. It is not a 
free road where speed will not be a fac- 
tor for consideration. As has been laid 
down in several cases, the responsibility 
of the driver while negotiating a locality 
is greater than while he would be driv- 
ing in a free road. It has also been held 
that where a driver is negotiating a 
place frequented by boys, the responsi- 
bility is still greater, for the behaviour 
of children is unpredictable. A driver has 
the responsibility of taking that into 
consideration so that he can pull up the 
vehicle at amy stage to avoid any acci- 
dent. It is also the settled law that a 
driver owes a duty of care of pedes- 
trians and duty is higher when the pe- 
destrians are children of tender age 
Since their behaviour is uncertain on the 
approach of a motor vehicle (see AIR 
1971 Madh Pra 238). 


It was contended that the road was 
under repair, The evidence is that the 
road was under repair at Gopalpur 
crossing which is’ not the same place as 
Gopalpur village. Even if there was a 
repair of the road and a machine roller 
was on one side of the road, hardly does 
it make any differcnce, the reason being 
that in such a situation half of the road 
is almost blocked, so that the other is 
open for the traffic where the pedestri- 
ans and the vehicles are to pass. Thus 
when the road has become narrowed 
down because of the repair, the respon- 
sibility of the driver is greater, and he 
Should move at such a place so slow 
that he does not injure any pedestrians. 
In the instant case the theory advanced 
on behalf of the claimant that the boy 
dashed forward right on the road against 
the moving vehicle is something very 
hard to believe. Obviously the boy was 
not frightened nor was he blind. In such 
circumstances, it is unimaginable as to 
why he would dash against a moving 
vehicle. Even otherwise such a situation 
would not ordinarily result in the inju- 
ries that appeared on the person of 
Babula. It would be ordinarily the face 
which would be more injured than the 
thigh as has happened, and the flesh 
from that portion has been peeled off. In 
that view of the matter, relying on the 
evidence, and even otherwise, I am not 
persuaded to believe the theory of con- 
tributory negligence. 


In an action for negligence, the legal 
burden of proof, no doubt, rests on the 
claimant, but barring certain exceptional 
cases it may not be possible for „the 
claimant to know what precisely led to 
the accident. This hardship to the claim- 
ant can be avoided by the application of 
the maxim res ipsa loquitur which is 
not a principle of law, but a rule of evi- 
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dence. This is based on the theory that 
there are. certain happenings whizh do 
not occur normally, unless there is negli- 
gence, Therefore, in the case of such 
happenings the claimant is entitled to 
rely, as evidence of negligence, upon the 
mere happening of such accident. Cases 
are to be decided on preponderance of 
evidence, both oral and circumstantial, 
with the initial burden resting on the 
claimant to prove negligence, 


In the instant case, regard being had 
to the time factor, the localitv, the age 
of the injured, the evidence of P.Ws. 2 
and 3, the injuries on Babula together 
with the falsity of the plea of contribu- 
tory negligence I am led to hold, agree- 
ing with the learned lower court, thet the 
vehicle in question was responsible for 
the injuries on Babula. 


9. Thus the only question that 
remains for consideration is if the quan~« 
tum of compensation granted in the cir- 
cumstances is at all heavy. The learned 
lower court has discussed this aspezt of 
the case in great detail. He has taken in- 
to consideration the status of the father 
of the boy and as to how if he would 
have become a labourer he would be get- 
ting about Rs. 4 a day and because cf his 
crippled condition would be earning less 
by Re. 1 and therefore making an over- 
all estimate. has fixed the compensation 
at Rs. 10,530. 


It was contended by Mr. Misra that 
there is no evidence that the bey hac be- 
come so crippled as not to have a normal 
life. According to him, boys do get zrac~ 
tures often but they get cured and move 
in the society as normal persons fitting in- 
to all avocations of life. In this case mere 
fracture was nothing so serious zs to 
justify granting of a compensation of 
Rs. 10,530 to that boy. In this cortext 
Mr. Misra relied on AIR 1970 Pat 172 
(Bihar Co-op, M. V. Insurance Society v. 
Rameshwar). It is a case where a mother 
and a child were run over and met their 
end. while tending cattle, by an accident, 
and a compensation of Rs. 6,000 was 
granted, which on appeal was modified 
and Rs. 3,000 was granted towards the 
death of the mother and Rs. 2,600 for 
the child. According to Mr. Misra the 
principles enunciated in this citation have 
been lost sight of by the learned lower 
court and he has granted a higher cm- 
pensation. I do not think this contention 
can prevail. Law is well settled that on 
appeal the quantum of damages will not 
be disturbed umless either (i) the Tribu- 
nal had applied a wrong principle of law, 
or, misdirected itself, or (ii) the amcunt 
awarded either was so inordinately low 
or was so inordinately high that it must 
be held as erroneous. The normal rule. 
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therefore was that no appeal lay on the 
quantum of damages unless it involved 
a matter of principle. The principles and 
criteria for ascertaining the amount of 
compensation have not been laid down in 
the Motor Vehicles Act, but the Claims 
Tribunal can make an award determin- 
ing the amount of compensation which 
appears to it to be just and reasonable, 
and it has to specify the person or per- 
sons who shall be paid and the amount 
as well which shall be paid by the in- 
surer, In this context he drew my atien- 
tion to an observation made therein that 
the guiding principles for fixing a reason- 
able amount by way of damages kave 
been thoroughly discussed and laid down 
by the House of Lords in Benham v, 
Gambling, 1941 AC 157 wherein Viscount 
Simon, L. C. observed certain things 
which need mot be quoted here. 


In the instant case I would rather 
hold that the learned lower court has 
been very conservative in his approach 
and has viewed as though a labourer’s 
son would be always a labourer. Even 
though the father was a labourer yet 
he had taken the pains of sending his 
seven-year old boy to an U. P. School and 
was giving him schooling. Nobody can 
predict the future of a child. In the case 
at hand the learned lower. court has cal- 
basis 
that as a labourer’s son he would earn, 
after attaining majority. Rs. 4 per day, 
and because of his crippled condition his 
earning will be less Re, 1, and if he thus 
earns till his 55th year he will be earn- 
ing certain amount which will be less if 
he would have been a normal man, and 
thus he has taken that to be the basis, 
and even from that has slashed a portion 
for all contingencies. As has been already 
indicated, it was said that the fracture. 
was nothing so serious, but in that con- 
text the evidence of the doctor P.W. 2 ig 
very clear that the fracture had to be fix- 
ed with plates and screws and he has 
opined thus: 


“I identify Babula in court. I find 
that the fractured bone is bent with a 
sinus and has become a cripple for good.” 
It was argued that nobody was going to 
ask the doctor to give his opinion in court 
about the condition of the injured boy. 
True, it might be so, but all the same in 
cross-examination it has been elicited 
and has confirmed it saying that by exa- 
mining the boy in court he has said that 
he has become a cripple for life. When 
that was the positive evidence from the 
side of the claimant, in the absence of 
anything to the contrary there is no justi- 
fication for not believing the doctor and 
accepting his version that the injured boy 
has become crippled for life, 


i 
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= Death in certain cases: is preferable 
fo a lingering death of a crippled being: 


“It is a settled principle that in dis- 
_ablement cases the compensation awards 
are always higher than even in cases of 
death because the compensation has to 
be given to a living victim, both for his 
personal loss and for the economic loss. 
The principles laid down in such cases 
zan be summarised in three propositions 
as under; (1) Bodily injury is to be treat- 
ed as a deprivation which entitles a plain- 
| tiff to damages, and that the amount of 
damages varies according to the gravity 
of the injury; (2) deprivation may bring 
with it three consequences loss of earn- 
ings or earning capacity, expemses of 
having to pay others for what otherwise 
he would do for himself and loss of en- 
foyment of life or a dimunition in full 
pleasures of living; (3) in considering the 
deprivation, the court should have regard 
to the gravity and degree of the depriva- 
tion. that is to say, whether one or more 
limbs has been lost, the duration of the 
deprivation, and the degree of awareness 
of the deprivation,” 


"Both in England and in this country 
the settled pattern of awards in personal 
injury cases is not to award merely token 
damages but to grant substantial amounts 
on both the head of personal loss as well 
as economic loss......... a 

((1972) 13 Guj LR 662), 


10. . To conclude, therefore, I 
would hold that the compensation grant- 
ed is not at all exorbitant in the case to 
justify interference, The two points rais- 
ed having been answered against the ap- 
pellants, both the appeals fait on merit. 
The Insurance Company is only liable to 
may the compensation. The respondents 
will get ons sef of costs in both the 
appeals, f 


Appeal dismissed, 
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JUDGMENT :— This appeal is by the 
plaintiffs from the confirming decision of 
the lower appellate court. 


2. Originally plaintiff No. 1 filed 
this suit for a declaration that defendant 
No. 1 has no right, title and interest over 
Schedule ‘B’ land and that the entry in 
the record-of-rights of 1962 settlement of 
defendant No, 1’s name in respect of the 
said land is wrong and that he has right 
of way over the said land and for perma- 
nent injunction restraining defendant No. 
1 from setting up a shop or making any 
kind of construction upon the said land. 
Subsequently, by order of the High Court 
passed in C., R, No. 79 of 1967 the plain- 
tiff was allowed to amend his plaint and 
fo convert it to a representative suit 
ander Order 1. Rule 8, C.P.C. on behalf 
of the villagers of Gureipali. By amend- 
ment, the original prayer (e) of the plaint 
was amended and a declaration was 
sought that the villagers of Gureipali 
have right of way over Schedule ‘B’ land, 


3. Schedule ‘B’ land measures 
about A0.01 decimal and appertains to 
plot No. 191 in khata No. 74 of mouza 
Gureipali of the 1962 settlement. It ap- 
pears from Ex. H, the percha, read with 
the R. S. record-of-rights (Ex. Q) that 
C., S. Plot No, 191 comprising of 1 deci- 
mal has been carved out of the southern 
portion of R. S, Plot No, 280 which had 
been recorded as a rasta in Ex, Q, because 
the northern boundary of this C. S, plot 
No. 191 has been described to be a rasta. 
Ths C. S, record-of-rights of 1962 (Hix. G) 
shows that fhere is a house standing on 
G, S, plot No, 191, In the R, S. record-of~ 
rights (Ex, Q), though R, S. plot No. 280 
has been shown to be rasta, there was 
also mention of chalia on a part of it. In 
absence of anything to the contrary on the 
record rebutting the presumption of 
these records-of-rights, it is bound to be 
held that there was a chalia on 1 decimal 
of land which was once a part of R. S. 
plot No. 280 but now constitutes a sepa- 
rate C. S, plot No. 191, The balance of 
R. S, plot No. 280 continues to be recorded 
as rasta. The R. S. map (Ex, 2) reflects 
the entries in the R. S, Record-of-rights 
(Ex. Q). Similarly C. S. map, Ex. 1, ref- 
lects C. S, record-of-right (Ex. G), be~- 
cause there are dots in those R. S. and 
€. ase plots indicating the existence of a 

Ata, 
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4, It is now claimed in this suit 


that this C, S. plot No, 191 forms part ‘of 
Gureipali village road. There is, in fact, 
a Gureipali village road which starts from 
village Gureipali and meets the main 
Khandapara-Jatni road. It is at this june- 
tion of the village road with the main 
road that the disputed C. S. plot No. 191 
containing a Ghar is located. Admittedly, 
R. S. plot No. 280 belongs to Nrusingh 
Jew Thakur of Kendeuapali Math and 
that the defendant No. 1 had taken a 
part of it, which now constitutes C. S, 
plot No. 191, on lease from the former 
and has been holding his shop there since 
the tme of his father. The ownership of 
the deity is not in dispute, but subject 
to such ownership, Schedule ‘B’ land has 
constituted part of the Gureipali village 


road, There was no indication of dimen- ` 


sion of the road as to its width and 
length in the plaint, but, as is disclosed 
from the evidence adduced on behalf of 
the plaintiffs as well as on behalf of de- 
fendants. the suit land is 5 cubits x4 cu- 
bits while the width of the Gureipali 
village road at the junction is 14 to 15 cu- 
bits according to some and 10 to 12 cubits 
according to others. The width of the 
main Khandapara Jatni Road is 10 to 12 
cubits according to some and 8 to 10 cu- 
bits according to others. If the width of 
the disputed land is excluded, the width 
of Gureipali village road would be about 
9 to 10 cubits at the place where C. S. 
plot No, 191 is located. Thus, if all man- 
ners of vehicles and traffic can pass over 
Khandapara-Jatni road having a width 
of 10 to 12 cubits, the width of Gureipali 
village road excluding the disputed land 
will be sufficient to accommodate all such 
vehicular traffic and the villagers will 
not be affected by the contemplated con- 
struction on C. S. plot No. 191. This is 
the only conclusion possible from the oral 
evidence on record. The plaintiffs should 
have been well advised to take out a 
civil court commissioner to measure the 
dimension of the Gureipali village road 
at the place where C. S. plot No. 191 is 
situated together with the location of the 
Ghar over that plot and its correspond- 
ing location in R. S, plot No. 280. But 
since that has not been done the only 
conclusion that is possible is, as has been 
indicated above, unless chalia situated on 
R. S. plot No. 280 had, in fact, been 
shifted to another place in R. S, plot No. 
980 which now constitutes C. S. plot No. 
191. im which case there couid be no ques- 
tion of the village road as existing during 
R. S. being narrowed by the proposed 


construction of a house on C. S. plot No. 
191. The presumption is that the house 


indicated in R. S. plot No. 280 continues 
to remain at the identical spot on the 
locality and is so indicated both in C. S. 
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map (Ex. 1) and C. S. record-of-rights 
(Ex. G). - 


5. Nrusingh Jew Thakur was im- 
pleaded as defendant No, 2 as owner of 
R. S. plot No. 280 part of which corres- 
ponds to C. S. plot No. 191, but the deity 
has remained ex parte. The right of way 
claimed in the instant case is on behalf 
of the villagers of Gureipali who are cer- 
tain portions of the public. Such rights 
of way commonly have their origin in 
custom. There is no other legal way to 
claim a right of passage by certain por- 
tions of the public like the villagers of 
Gureipali, The different kinds of rights of 
way which are available to be acquired 
and the manner of such acquisitions have 
been enumerated in judicial decisions. I 
will extract one passage from the case of 
Pran Nath Kundu v. Emperor, AIR 1930 
Cal 286, which runs as follows:— 


“In India just as much as in England 
there are three distinct rights of way. 
First there are private rights in the strict 
sense of the term vested in particular 
individuals or owners of particular tene- 
ments and such rights commonly have 
their origin in grant or prescription. Se- 
condly, there are rights belonging to cer- 
tain classes of persons, certain portions of 
the public, such as the freemen of the 
city, tenants of a manner or the inhabit- 
ants of a parish village. Such rights com~ 
monly have their origin in custom. Third- 
ly. there are publice rights in the full 
sense of the term which exists for the 
benefit of all the King’s subjects and the 
sense of these is ordinarily dedication.” 
Without referring to this Calcucsta deci- 
sion, the principle laid down therein has 
also been accepted by this Court in the 
case of Khandeswar Champati v. 
Gokulananda Jena, 31 Cut LT 177 = 
(AIR 1965 Orissa 91). where it has 
been further said that dedication of a 
piece of land to a limited section of the 
public, such as, the inhabitants of a vil- 
lage is unknown to law. Thus the only 
way for the plaintiffs to establish their 
right of way over Schedule B land was 
to prove its origin in custom. Far from 
pleading such a case of custom in the 
plaint, the right of way claimed is stated 
to have its origin in prescription, which 
is unknown to law. Despite amendment 
of the plaint the origin of the claimed 
right of way as set forth originally in the 
plaint was not amended. Neither am issue 
as to custom was framed nor any evi- 
dence on the point was led by the plain- 
tiffs. This suit, therefore, must fail as 
the villagers of Gureipali cannot be given 
a declaration to have acquired a right of 
way over Schedule ‘B’ land by prescrip- 
tion for the simple reason that the only 
mode of acquisition of such a right oil 
way available to the villagers has nol 
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oeen made the basis of their claim in the 
olaint. Even if custom had been pleaded 
the suit could not still succeed without 
disproving the identity of Schedule ‘B’ 
land comprised in C. S. Plot No. 191 with 
that portion of R. S. Plot No. 280 which 
1as been indicated in the R. S. record-of- 
rights as containing a chalia or house. 
The inference from the R. S, ‘record-of- 
rights is that the R. S. plot No. 230 was 
3 rasta except that portion where the re- 
cord-of-rights indicates existence of a 
shalia. In this case, far from adducing 
any credible evidence showing that the 
Schedule ‘B’ land was a part of road por- 
tion of R. S. Plot No. 280, no attempt ap- 
pears to have been made to prove it. For 
this reason also the suit must fail. 


The dismissal of the suit, however, 
would not affect the villager’s right of 
way over the road which has been record- 
ed as appertaining to R. S. plot No. 280 
except the portion containing a chalia 
and which must, therefore, be deemed to 
nontinue on the corresponding C. S. plots. 
What are those corresponding C. S. plots, 
there is no evidence nor was any such 
evidence called for within the narrow 
sompass of the present suit. Therefore, no- 
thing said here nor the dismissal of this 
suit will affect the right of villagers over 
the village road as exists om the locality 
today. 


6. For the aforesaid reasons, [ am 
of opinion that the suit has been rightly 
dismissed by the courts below. The ap- 
peal, accordingly, fails and is dismissed 
with costs, 

Appeal dismissed. 
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G. K. MISRA, C. J.:— Plaintiffs case 
may be stated in short. Plaintiff is the 
owner of plot No. 1162. Defendants 1 and 
2 are the owners of plot No. 1170/1623. 
Both the plots adjoin. Plot No. 1172 is 
Anabadi land and is undisputedly used 
as a lane. Plaintiff has his latrine in plot 
No. 1162. Defendants have their latrine 
in plot No. 1170/1623. Plaintiff’s latrine is 
being cleaned by municipal sweepers 
since time immemorial. They come from 
Ranihat-Manglabag road through plot 
No. 1172 and enter plot No. 1162 through 
plot No. 1170/1628. Plaintiff claims right 
of way on the disputed passage over plot 
No. 1170/1623 by way of easement. The 
disputed passage is claimed to have been 
used peaceably and openly as of right 
without interruption for much more than 
twenty years. The suit was filed in 1957. 


Defendants 1 and 2 who contested 
the suit denied the existence of tne right 
of way. 


The trial court dismissed the suit 
holding that plaintiff has acquired no 
right of way by easement. An appeal by 
the plaintiff against the trial court de- 
cree was dismissed. In second appeal No. 
232 of 1964 filed by the plaintiff zii: case 
was remanded, The lower appellate court 
had found that the compromise petition 
dated 27-9-52 (Ext. 12) was genuine. In 
remanding the case the High Court di- 
rected that the lower appellate court 
should go through the entire evidence 
and record a finding wheteher plaintiff 
had acquired a right of way by ease- 
ment. After remand, the lower appellate 
court held that Ext. 12 is genuine and 
had been acted upon and as it merely re- 
eognised a pre-existing right it required 
no registration. On thorough discussion 
of the materials on record it came to the 
conclusion that plaintiff had established 
acquisition of right of way by easement. 
The suit was accordingly decreed. Against 
the appellate decree defendants 1 and 2 
filed Second Appeal No. 96 of 1969. Our 
learned brother B, €. Das, J. agreed with 
the lower appellate court that plaintiff 
had exercised the right of way for more 
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whan the prescriptive period of tweaty 
. years ovenly and peaceably as of right. 
He, however, dismissed the suit holding 
that user of the disputed passage by the 
municipal sweepers cannot create a right 
Gi way in favour of the plaintiff. I; is 
on this ground alone that he allowed the 
second appeal and dismissed the suit On 
his granting leave, the A. H. O. has been 
filed by the plaintiff. This is how the 
matier has come before us, 


Before the learned Single Judge the 
findings of fact recorded by the lower 
appellate court were attacked. The learn- 
ed Single Judge on careful examinction 
found no merit in those contentions. Be~ 
fore us also Mr. Rao made a faint at- 
tempt in. saying that the lower appellate 
court and the learned Single Judge did 
not examine the question whether the 
user of the way for more than twenty 
years was peaceably or not. On perusing 
the judgments we are of opinion that the 
contention is merely an attempt to _ get 
over the findings of fact which are bind- 
ing on this Court in Second Appeal under 
Section 100, C.P.C. 


2. Tha sole question for conside- 
ration is whether plaintiff’s acquisition of 
the right of way by easement over the 
disputed passage is to be megatived on 
the ground that the user of the way is by 
the sweepers of the municipality and not 
by the: plaintiff himself. 


3. There is no dispute that the 
right of way is claimed only for the 
limited purpose of the municipal sweep- 
ars coming by the disputed passage to 
clean plaintiff’s latrine. Before we exa- 
mine the relevant authorities it would be 
useful to analyse the question on frst 
principles, 


Se Sections 221, 224, 230 amd 233 
of the Orissa Municipal Act, 1950 show 
that the municipality is under a statu- 
tory obligation to arrange for the remo- 
val of rubbish and filth over private pre- 
mises. The owner has also an obligation 
to keep his latrine clean and it is not per- 
missible for him to accumulate the lth 
in his privy. To discharge the obligation, 
latrine tax is levied by the municipality 
under Section 134, It would be apparent 
from thess provisions that the obligacion 
for cleaning the latrine is cast both on 
the owner as well as the municipality. 
Accordingly, when the plants for con- 
struction of buildings are approved by 
the municipality, it must see that there 
is provision for latrine and there is a pas~ 
sage for access to the latrine by munici- 
pal scavengers. Even if the owmer pro- 
vides a latrine the municipality is under 
mo obligation to clean the same unless 
access to the latrine is provided by the 
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owner. It is, therefore, the paramount 
duty’ of the owner to provide access to 
his latrine unless the access is’ otherwise 
available through public roads or lanes 
over which the municipality would have 
the right of user without leave or per~ 
mission, 


i By way of illustrative example. 
let us take a case where to a privy ina 
newly constructed house within the mu- 
nicipal area there is no access except 
through the land of another on which no 
right of way by easement has been ac- 
quired, In such a ease the ‘municipality 
cannot discharge its obligation to cleanse 
the latrine without having the necessary 
access, Suppose, the municipality at the 
behest of the owner of the privy directs 
its sweepers to‘pass openly on the land 
of adjacent owner without any obstruc- 
tion from the latter and in this process 
the prescriptive period of twenty years 
elapses. Can it be said that the owner of 
the privy has not acquired the right of 
way by easement? When the sweepers of 
the municipality use the passage at the 
behest of the owner of the privy, the 
right is clearly exercised by thea owner 
of the privy though it is through the 
normal agency of municipal sweepers 
who alone cleanse the privy. 


The legal position is not In any way 
altered if factually the sweepers cleanse 
the latrine without express behest from 
the owner of the privy. Owner’s assertion 
of the right of way is to be implied from 
the factum of user by the sweepers with- 
out obstruction for the benefit of the 
owner, 


6. {1885-86) .13 Ind App TY (PC) 
(Judoo Lall v. Gopaul Chunder) clearly 
brings out the aforesaid principle. The, 
facts of that case may be stated in short. 
Plaintiff’s claim to use the passage in dis- 
pute for more than twenty years before 
1876 was accepted as a fact. In 1876 the 
Calcutta Municipal Act was passed, The 
suit was filed in 1881. From 1876 till 1881 
the privy was cleansed through the swee- 
pers employed by the municipality and 
not by plaintiffs sweepers as was being 
done before 1876. It was contended that 
the use of the disputed passage by the 
sweepers of the municipality camnot 
enure to the benefit of the plaintiffs for 
acquisition of the right of way by ease- 
ment. This contention was negatived by 
their Lordships who made the following. 
observation : 


“Mr. Doyne has argued for the defen- 
dant that the change of system thus 
brought about operates as a breach of the 
user by the plaintiffs, and so destroys 
their title by prescription, But their Lord< 
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ships cannot see that the change of sys- 
tem works any discontinuance of the 
prior user. In point of frequency the user 
is much more active than before. The 
purpose is still the purpose of cleansing 
the privy. The mode of access from Jora- 
bagan to the privy is not altered, except 
that the scavengers, instead of walking in 
the drain, walk on the surface of the 
earth that fills it. And it cannot make any 
difference that the plaintiffs no longer use 
the passage to admit their own scaven- 
gers, but use it to admit those of the 
municipality, to whom they are bound to 
afford free access.” 


The aforesaid passage clearly brings 
out the principle that user of the disput- 
ed way by the sweepers of the munici~ 
pality amounts to user of the owner of 
the privy. The sweepers of the ‘munici- 
pality use the passage for the beneficial 
enjoyment of the owner’s privy. If this 
view had not been taken, then plaintiffs’ 
suit before their Lordships would have 
been dismissed on the ground that there 
would have been a breach of the user 
and acquisition of title by prescription 
would have been destroyed. 


As would appear from Section 26 of 
the Indian Limitation Act, 1908, each of 
the said periods of twenty years shall be 
taken to be a period ending within two 
years next before the institution of | the 
suit wherein the claim to which such 
period relates is comtested. Thus, though 
in the case reported in 13 Ind App 79 
(PC) prior to 1876 plaintifis had acquired 
the prescriptive right, non-user of that 
right from 1876 to 1881 would have des- 
troyed the right. The user by the sweep- 
ers of the municipality was construed to 
be the user by the plaintiffs themselves 
_and that is why the period from 1876 to 
1881 was considered to enure to the bene- 
fit of the plaintiffs. 


q. The same view has been taken 
in AIR 1926 Bom 282 (Ramchandra Vasu- 
deo Vijapure v. Anant Laxman). A Divi- 
sion Bench of that Court observed thus: 


“Existence of a privy necessitates 
some agency for its being cleaned. That 
agency in this country generally is em- 
ployed from outside. We do not think the 
fact that the sweeper is a servant of the 
Municipality would prevent the plaintiffs 
acquiring a right of way over the defen- 
dant’s land provided it was used by the 
sweeper for the purpose connected with 
the proper enjoyment of the plaintiff's 
premises. It seems to us from the illus- 
tration (b) to Section 21 (Easements Act) 
that plaintiffs certainly would be entitled 
to establish an easement in their favour, 
provided they could prove that the pas- 
sage belonging to the defendants had 
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been used as of right by the Municipal 
sweeper for the necessary period.” 


8. Reliance has been placed by 
Mr, Rao on AIR 1929 Cal 350 (Raman 
Chandra Das v. Bhola Nath Hati) and 
AIR 1939 Rang 34 (Murugappa Chettyar 
v, Firm K. S. A. K. Chettyar) in support 
of the proposition that. the user of the 
way by the sweepers of the municipality 
for cleansing the latrine of the plaintiff 
ae enure to the -benefit of the plain- 
iff, 

The Calcutta case does not analyse 
the reasons. The entire discussion in the 
case is to be found in the following 
passage: 


“The learned Judge says that sweep- 
ers come to clean the drain and there- 
fore their right of passage could not be 
obstructed. In the first place, it is diffi- 
cult to say that the right to allow sweep- 
€rs to pass is a right of easement which 
attaches itself to a tenement and in the 
second place according to the evidence 
and the finding of the Munsif it appears 
that sweepers passed since when the 
Nae was erected by the plaintiff in 


As there is no discussion in this case it 
cannot be treated as am authority for the 
proposition it lays down contrary to what 
we have said. 


§. ATR 19389 Rang 34 is a direct 
decision in support of the contrary view. 
13 Ind App 77 (PC) and AIR 1926 Bom 
282 were noticed in this case. The Bom- 
bay case was distinguished as being obi- 
ter. We do mot subscribe to such a view. 
In the Bombay case the appeal was dis- 
missed on several grounds. That does not 
mean that the expression of view of their 
Lordships on the point in issue is obiter 
and is to be ignored merely because the 
appeal was dismissed also on other 
ground. 


Moreover, cértain observations made 
in that case do not appear to be correct 
in law. Their Lordships distinguished 
(1885-86) 13 Ind App 77 (PC) by saying 
that before 1876 the right of easement 
had already been acquired when the 
plaintifis were using their own sweepers. 
The significant feature was, however. 
missed. Their Lordships of the Privy 
Council are not expected to waste words 
when they ysed the position and ob- 
served that the period from 1876 to 1881 
would enure to the benefit of the plain- 
tiffs even though the municipal scaven~ 
gers were cleansing the privy and thaf 
otherwise the right acquired by the plain- 
tiffs would be destroyed. We find no sup- 
port in the Privy Council decision for the 
following observation in the Rangoon 
case: 
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therefore their 
held that the easement already acquired 
was mot lost by reason of a supposed dis- 
continuance of user ‘by the substitution 
of the sweepers hired by the plaintiffs by 
municipal scavengers.” 


In fact, the Privy Council did not take 
such a view. It held that there was no 
difference in the mature of right exercis- 
ed by..the plaintiffs before and after 1876. 
The fact that prior to 1876 plaintiffs got 
the privy cleansed through their hired 
sweepers and subsequent thereto the 
municipal scavengers cleansed it made no 
difference to the nature of animus exer- 
cised by the plaintiffs. We are unable to 
subscribe to the view expressed in the 
Rangoon case. With respect we say that 
it was not correctly decided. 


sestese 


10. On the aforesaid analysis, we 
are clearly of opinion that plaintiff ac- 
quired a right of way by easement, The 
learned Single Judge acted contrary to 
law in dismissing the plaintiff’s suit efter 
coming to the conclusion that the disout- 
ed passage was used for cleansing the 
plaintiffs privy openly and peaceably as 
of right for more > than the  prescrirtive 
period. 


11. In the result, the judgment of 
the learned Single Judge is set aside and 
the pla‘ntiff’s suit is decreed The apveal 
is allowed with costs throughout. 


MOHANTI, J. :— I agree. 


Appeal allowed. 
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S. ACHARYA AND R. N. MISRA. JJ. 
Janjalli Devi, Petitioner v, Tahasildar, 
wuttack and another, Opposite Parties. 


M. J. C. No. 181 of 1973. D/- 1¢-2- 
1974, from decision of this court in F. A. 
No. 255 of 1967, D/- 8-9-1972. 


Index Note:-—- (A) Land Acquisition 
Act (1894), S. 28 —— Interest on enhanred 
compensation — Failure of claimant to 
put forth specific claim for interest and 
omission. en the part of the court te 
award interest — If there is no special 
reason to refuse the claim, can a direc- 
tion in the judgment and decree of the 
court be incorporated for payment of 
imterest? Yes, . 


Brief Note:— (A) The court below 
should have exercised its discretion in 
favour of the claimant. The omission to 
award interest was only due to an acci- 
dental slip or omission and so in the inte- 
rest of justice the judgment and decree 
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Tzhasil dar. Cuttack (Acharya J.) A.I R. 
Lordships of the court below must be corrected. 
Case law discussed., (Para 5) 


Cases Referred: -Chronological Paras 


AIR 1973 Orissa 70, Collector, Cuttack v. 
Mahabir Prasad ə 
(1972) 1 Cut WR 244 = ILR (1972) Cut 
222, Srinivas Sundar Das v. State of 
Orissa 3, 4 


AIR 1971 Mad 236 = (1970) 2 Mad LJ 692, 
A. 5. Krishnamurthi v. Revenue Divi- 
sional Officer 4 


- AIR 1967 SC 465 = (1967) 1 SCR 489, 


Raghubans Narain Singh v, Uttar Pra- 
desh Govt. 4 
AIR 1966 Madh Pra 270 = 1965 Jab LJ 
881, State of Madhya Pradesh v. Man 
Mohan Swaroop 4 


AIR 1964 Orissa 113, Smt. Swarnamayi 
v. Land Acquisition Collector 3 


AIR 1954 SC 170 = 1954 SCR 558, State 
of West Bengal v. Mrs. Bela Banerjee 3 
AIR 1928 PC 87 = 55 Ind App 139, 
Raghuraj Chandra v: Subhadra Kun- 
war 2 


B. Patnaik, for Petitioner; Advocate- 
General and R. K, Patra, Addl. Standing 
Counsel, for Opposite Parties, 


ACHARYA, J.:— Plot No. 4045 in 
mouza Gadakana comprising an area of 
2.89 acres belonging to the petitioner was 
acquired for the Sainik School at Gada- 
kana, Bhubaneswar. The Collector fixed 
the compensation for the said land at 
Rs. 5,317.60 paise and the learned Sub- 
ordinate Judge, Cuttack, im Misc, Case 
No. 39/67-L.A., being a reference under 
Sections 18 and 30 of the Land Acquisi-~ 
tion Act, 1894 (hereinafter referred to as 
the Act), fixed the full compensation at 
Rs. 17,400, plus 15 per cent of the same 
under Section 23 (2) of the Act. Against . 
the aforesaid judgment and decree pass- 
ed by the learned Subordinate Judge, 
Cuttack, the opposite party herein prefer- 
red First Appeal No. 255 of 1967 in this 
Court which was dismissed on 8-9-72 and 
the decision of the learned Subordinate 
Judge was confirmed as such. The pre- 
sent petition under Sections 151 and 152, 
C.P.C. has been filed for the incorpora- 
tion of a direction in the judgment and 
decree of the said First Appeal for pay- 
ment of interest at 6 per cent per annum 
on the additional compensation fixed by 
the court below from .the date of taking 
over of possession till the date of the 
payment of the same, as the same has 
not been mentioned therein due to an 
accidental slip: 


2. Mr. Patra, the learned Addi- 
tional Standing Counsel appearing for 
the opposite parties, opposes this petition 
on the ground that the petitioner did not 
agitate the question of payment of inte- 
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rest at any earlier stage and the learned 
Subocdinate Judge while enhancing the 
comp<nsa’ion fixed by the Collector did 
not order fo: payment of interest as pro- 
vided under Section 28 of the Act and 
the peti’ioner took no action in the First 
Appeal for obtaining that relief, 


3. In Srinivas Sundar Das’s case, 
(1972 (1) Cut WR 244) it has been held 
that “the principle that interest either 
under Section 28 or 34 of the Act consti- 
tutes an integral part of: the compensa- 
tion to be awarded is well settled and not 
open to dispute”. In arriving at the said 
conclusion A. Misra, Acting C. J. (as he 
then was) has referred to the decision of 
this Court in Smt. Swarnamayi Devi’s 
case reported in AIR 1964 Orissa 113 and 
the decision in &. S. “rishnamurthi’s case 
reported in AIR 1971 Mad 236. In Smt. 
Swarnamayi’s case it has been held:— 


PO ETETE by any construction tho ex-` 


pression ‘proper compensation’ can never 
mean to exclude interest, In a case re- 
ported in State of West Bengal v. Mirs. 
Bela Banerjee, AIR 1954 SC 170 the ex- 
pression “compensation” has been con- 
‘strued es the just equivalent of v'ha the 
owner has been deprived of, In cases 
where the owner is deprived of his pos- 
session of certain property without pay- 
ment of compensation money, hs ur. 
Goubtedly loses boih his interest on the 
money as also his possc:sion. Justice re- 
quires that he should not lose both and 
to compensate his property is either to 
pay him immediately the ccnsideratiou 
money or to pay interest on the sam? 
until the date of payment. In some cases 
the delay in payment of compensation is 
so preat that without interest the com- 
peusation is merely illusory and does mot 
represcnt the true loss to the owner.” 


Therein it hes further been held:— 


“Rule 3 of Chapter 26 of the Land 
Acquisition Manual also contemplates that 
the owner of the land shall ordinarily be 
entitled to get interest on the compensa- 
tion money from the date of dispossession 
even where possession of any land is 
taken indc pendently of the Land Acqui- 
sition Act, unless the offic:r while nter- 
ing into possession obtains an undertak- 
ing from the owner that he will not claim 
any interest from the daie of taking pos- 
session. As stated already, admittedly no 
such undertaking was given in the case 
by the owner. Thus, so far as interest is 
concerned, it makes no difference whe- 
ther the possession is taken under the 
Land Acquisition Act or independently 
of the same. In either case the owner bz- 
comes entitled to intersst on the basis of 
deprivation of his property with- im- 
mediately paymant of compensa ion.” 
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In the abovementioned case refer- 
ence has been made to the following ob- 
servation in AIR 1928 PC 87: 


“On a contract for sale and purchase 
of land it is the practice to require the 
purchaser to pay interest on his purchase 
money from the date when he takes pos- 
session and the same rule applies even in 
case of compulsory acquisition as the 
owner is deprived of his property in this 
case as much as in the other.” 


In th2 Division Bench decision re- 
ported in AIR 1973 Orissa 70 (Collector, 
Cuttack v. Mahabir Prasad) it has been 
held that under Section 34 of the Act 
payment of interest on the excess amount 
is compulsory, and interest has to be cal- 
culated from the date of taking posses- 
sion of the land by the Collector until the 
excess amcunt is paid or deposited, 


4, In Raghubans Narain Singh's 
cast (AIR 1967 SC 465), it has of course 
cen held that the words “may direct” in 
Section 28 of the Land Acquisition Act 
mean that it is discretionary on the part 
of the court to grant or refuse to grant 
interest. Though to grant interest or not 
under Section 98 of the Act is discretion- 
ary on the part of the court, that discre- 
tion has to bz exercised judicially, and so 
a reason2d order has to be passed either 
granting or refusing to grant interest on 
the compensation awarded. The absence 
of any order in the positive or in the ne- 
gative form to that effect would show 
that the court did not at all apply its 
mind to that matter, amd thus failed to 
exercise its jurisdiction in an essential 
matter requiring decision of the court. 
The failure of the claimant to put forth 
a specific claim for interest cannot alwaye 
be a ground not to exercise the said judi- 
cia. discreticn ome vray or the other, That 
being so, the failure to pass an order to 
that effect can justly be consider2d as an 
error arising from an accidental slip or 
omission on the part of the court. In Sri- 
nivas Sundar Das’s cas- (1972 (1) Cut WR 
244) it has becr. held that an omission cf 
a direction regarding payment of interesi 
in the operstive portion of the decision 
has to be considered as an accidental slip, 
and the court has the power under Sec- 
tion 152, C.P.C. to correct the award pass- 
ed by it, In the case reported in AIR 1966 
Madh Pra 2''@ (State of Madhya Pradesh 
v, Man Mohan Swaroop) it has been held 
that "where a direction as to interest is 
inadvertently omitted, we do not see any 
reason why the decrec or order may not 
be amcnded by adding any appropriate 
direction”. In the decisior reported in 
AIR 1971 Mad 236 (4. S. Krishnamurthi 
v. Revenue Divisional Officer) the ques- 
ticn relating to payment of interest under 
Section 28 cf the Land Acquisition Act 
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wes taken up, and the award allowed to 
be corrected in exercise of the pcwers 
under Section 152, C.P.C, and the sulmis~ 
sion to the contrary was negatived. 


5. On the consistent view of this 
Court in favour of granting interest in a 
matter of this nature, the Court below 
and/or this Court should have exercised 
its discretion in favour of the petitioner 
by directing payment of interest in ac- 
cordance with the provisions of Section 
28 of the Act, for there is no special 
reason to refuse the same in this cage. 
The omission of a direction regarding 
payment of interest in our judgment in 
First Appeal No, 255 of 1967 was only 
due to an accidental slip or omission, and 
so in the interest of justice the judgment 
and decree of this Court should be cor- 
rected by including therein a direction 
that the petitioner is entitled to interest 
on the compensation amount at 6 per 
cent. per annum from the date of taking 
possession of the acquired lands by the 
Collector till the date of payment or de- 
posit of the compensation amount. IE the 
compensation fixed by the Collector had 
been paid or deposited before or at the 
time of taking possession of the land, then 
interest has to be paid only on the excess 
amount awarded by the court below from 
the date of taking delivery of possession 
of the acquired lands by the Collector 
till the date of payment or deposit of the 
excess compensation amount. 


6. In the result, therefore, the 
M. J. C. petition is allowed, and :t is 
hereby ordered that the operative por- 
tion of the judgment of this Court in 
First Appeal No. 255 of 1967 and the de- 
cree passed therein be corrected by incor- 
porating therein the abovementioned di- 
rection regarding payment of interest. 
The award of the court below, which has 
been confirmed by this Court, shail be 
given cffect to accordingly. 


In the circumstencess there will be 
no order as to costs, 


R. N. MISRA, f.:— I agree, 
- Petition aloved 
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R. N. MISRA, J. 

Dhana Das and others, Appellants v., 
Panday Das and others, Respondents 

Second Appeal No- 31 of 1971, DĄ 
25-2-1974, from decision of D. Panigrahi, 
Sub-J.. Behrampur, D/- 3-11-1970 

Index Note:—(A) Evidence Act (1872), 
Ss. 11-104 — Burden of proof — Legal 
necessity — Alienation by maneger of 
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joint family prorerty — Recitals in sale- 
deed — Value of — (X-Eef:— Hindu Law 
—— Alienation). 


Brief Note:— (A) Where the manager 
of a Joint Hindu family alienates joint 
family property, the burden lies on the 
alienee to prove either that there was 
legal necessity in fact or thet he made 
proper and bona fide enquiries as to the 
existence of such necessity and did all 
that was reasonable to satisfy himself as 
to the existence of such necessity. 

(Pare 6} 


Recitals in a deed of legal necessity 
do not by themselves prove legal neces- 
sity. Though they are admissible in evi- 
dence, the weight to be attached to them 
varies according to the circumstances, 
AIR 1971 SC 1028, Followed. (Para 6} 


Index Note:— (B) Civil P. C. (1998), 


_ Ss, 1€0-161 —- Second appeal — Concur- 


rent finding on the question of legal ne- 
cessity for alienation — When not bind- 
ing. 

Brief Note:— (B) Ordinarily whether 
there is legal necessity to support an ali= 
enation is a question of fact and S. 100,- 
Civil P. C. would not permit a finding on 
that aspect to be further agitated in sex 
cond appeal. But where the Courts below 
have recorded a finding that the alienate 
ed property belonged to the joint family 
of the alienor and his sons, the plaintiffs, 
and the sele deed in clear terms shows 
that the alienor made the sale by assert 
ing that the property was his self-acquir= 
ed property and the Courts below failed 
to take notice of this circumstance into 
account and where the oral evidence is 
almost nothing to meet the requirement 
of the law in the matter, it is a finding 
based on no evidence and can be set aside 
in second appeal, (Para 63 


Index Note: (C) Hindu Law = 
Pardtion — Property sold- py manager af 
joint Hindu family describing it as his 
seli-acquired property — Suit for parti 
tion of that property by his sons without 
prayer for setfing aside the alienation wes 
Maintzimable. (Para 7j 


Ceses Referred. Chronological Paras 


AIR 1971 SC ¥76 =: (1971) 1 SCWR 10 
Rajkumar Raghubanchmai? Pr 
Narain Singh v. Ambika Prasad Singh ¥ 

AIR 1971 SC 1028 = (1973) 2 SCR 608, 
Rani v. Santa Bala Debnath 6 


P. V. Ramdas and G, Sarangi, tor An= 
pellants; G. Rath, R. K, Patra and & 
Pani, for Respondents, 

JUDGMENT :~—- Plaintiffs are In sm 
cond appeal against the affirming decrea 
of the learned Subordinste Judge in a 
suit fer pertition. Pleintifis had asked for 
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partition of fwo items of schedule ‘A’ 
and the ‘RB’ Schedule property. The trial 
Judge gave a decree except in regard to 
item No. 1 of Schedule ‘A’ by upholding 
the alienation by their father on 23-5~ 
1961 (Ext. C) for Rs, 300 in favour of the 
Deity (defendant No. 2) represented by 
defendants 3 to 8. The lower appellate 
court having upheld that decree, the 
plaintiffs have filed: this second appeal, 


2. The three piane are the sons 
of the defendant No. There is no dis- 
pute that on 23-5- i861, the defendant No. 
1 has alienated the item No. 1 of Sche- 
dule ‘A’ being Ac, 0.53 decimals of cultiv- 
able land to the defendant No, 2. The 
plaintiffs have sued for partition without 
asking for his alienation being set aside 
and the defendants 2, 3 and 4 who alone 
contested. asked for deletion of this pro- 
perty from the hotchpot as it was not 
partible. 


3. According to Mr. Ramdas, laarn- 
. ed counsel for the appellants, the disput- 
ed item of property belonged to the joint 
family and was not the exclusive property 
of the defendant No. 1. Prior to suit, in 
a proceeding under Section 145 of the 
Code of Criminal Procedure their posses- 
sion had been upheld. Since the defen- 
dant No. 1 had made the alienation by 
asserting exclusive title therein, the 
plaintiffs’ interest had never been sold 
and they were not required to ask for a 
declaration that they were not bound by 
the alienation before laying claim for 
partition thereof. He next contends that 
the finding of legal necessity is not sus~ 
tainable in law and as such the claim for 
partition must be decreed, Mr. Rath, on 
the other hand, contends that the plain- 
tiffs are bound to obtain a declaration of 
their subsisting interest in order that the 
“disputed property can be in the hotchpof, 


4, On the pleadings, the trial 
Judge raised issues about the binding ma- 
ture of the alienation under Ext. C and 
also regarding the maintainability of the 
claim without a prayer to set aside the 
sale. Adverting to this aspect of the mat~ 
ter, the trial court said— 


“So in my opinion the sale under Ext, 
C of the property belonging to the joint 
Hindu family was for legal necessity. Leb 
us see whether consideration passed 
under this document. Ext. C has been re~ 
gistered. There is a clear recital in Ext. C 
that a consideration of Rs, 300 has been 
paid under this document and there is no 
evidence on behalf of the plaintiffs to 
controvert this fact. So Ext. € was exe- 
cuted as the Karta of the joint Hindu 
family for legal necessity and for valid 
consideration and as such this alienation 
is binding on the plaintiffs, Hence the 
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item No. 1 of the suit Schedule ‘A’ pro~ 
perty is not liable for partition, The de- 
fendants are not in possession of the suit 
land as the property is now in the hands 
of the Receivers of the Court. Of course 
thera is no prayer to set aside the sale in 
Ext, C but still then, in view of my above 
finding it is mot necessary for this Court 
now, to decide on the point of non-main- 
tainability of the suit for want of such a 
PIBYVEL....0000 n 


5. In paragraph 5 of his judgment, 
the learned Subordinate J udge upheld 
the finding that the property in question 
was of the joint family and proceeded to 
examine the validity of the alienation on 
the footing that Ext, C was by the Karta 
of the property belonging to the copar-~ 
cenery. The appellate court accepted the 
appellant's contention that burden to 
establish legal necessity lay on the ali~ 
enee and then found— 


PEEN Recitals of legal necessity in 
a deed of sale executed by the father are 
admissible in evidence though they are 
not of themselves evidenca of such a ne- 
cessity without substantiation by evi~ 
dence, They may be corroborated by re- 
presentation made by the purchaser but 
the recitals are admissions of the mort- 
gagor and they also amount to a repre- 
sentation about the need of the family, 
Though the evidence regarding existence 
of legal necessity is not overwhelming, 
still the recitals in the document which 
are corroborated by the evidence of D.W, 2 
are sufficient to come to a conclusion that 
the respondent No, 1 (father) sold the 
land for legal necessity and the loan in- 
curred by him was not for any immor 
or illegal purpose, As such I agree with 
the learned lower court that the appel~ 
lants ara bound by the transaction,” 


6. ° Even where the manager of a 
joint Hindu family alienates joint family 
property, the alienee is bound to inquire 
into the netessity for the alienation, and 
the burden lies on the alienes to prove 
either that there was legal necessity in 
fact, or that he made proper and bona 
fide enquiries as to the existence of such 
nae ay and did all that was reasonable 

himself as fo the existence of 
such. netessity, 


In this casa, as pointed out by the 
courts below, the éntire evidencs on be- 
half of the defendants consists of the nar- 
ration in fhe sale deed (Ext, C) and the 
ere of D.W, 2 to the folowing 
effect:— 


“For legal necessity he sold tha 53 
cents of land. 
There is thus no evidence at all regarding 
the fact of existence of legal necessity or 
alternately about any bona fide enquiry. 
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by the alienee. Dealing with the narra- 

tion of legal necessity in the impugned 

deed, the Supreme Court held in the case 

ot koy v. Santa Bala Debnath, AIR 1971 
C 1028— 


“Recitals in a deed of legal necessity 
do not by themselves prove legal neces- 
sity. The recitals are, however, admissi- 
ble in evidence, their value varying ac- 
cording to the circumstances in which 
the transaction was entered into. The 
recitals may be used to corroborate other 
evidence of the existence of legal n2ces~ 
sity. The weight to be attached to tha re- 
citals varies according to the circum- 
STANCES... 260 . 


Ordinarily whether there is legal nsaces- 
sity to support an alienation is a question 
of fact and Section 100 of the Code of 
Civil Procedure would not permit a find- 
ing om that aspect to be further agitated 
in’ second appeal. But here, the position 
seems to be peculiar, The courts below 
have recorded a finding that the alierated 
property belonged to the joint family of 
the defendant No. 1 and the plaintiffs. 
Ext, C in clear terms shows that the de- 
fendant No. 1 made the sale by asserting 
that the property was his self-acquired 
property. The courts below omitted to 
take inte account this circumstance which 
would go a long way on the question of 
‘tlegal necessity behind the transaction. 
The defendant No. 1 was not aliencting 
in the capacity of Karta. It is true that if 
his status was that of Karta, non-men- 
tion of his status would not matter but 
the statement that the property sold was 
the self-acquisition of the alienor very 
much militates against the alienor alie- 
nating qua Karta so as to bind the co- 
parcenery. The narration in the sale deed 
thus is not of any avail. As already indi- 
cated, the oral evidence is almost nothing 
to meet the requirement of the law in the 
matter and thus it indeed turns out to be 
case of no evidence for the finding of fact 
on the question of legal necessity. 


7. Now let us turn attention to 
the question of maintainability of the suit 
so far as this item of property is concern- 
ed without asking for the alienation to be 
set aside. Law is settled that an alienation 
by the manager of joint Hindu family 
even without legal necessity is only vaid- 
able and not void (See Rajkumar Raghu- 
banchmani Prasad Narain Singh v. Am- 
bica Prasad, (1971) 1 SCWR 101 = (AIR 
1971 SC 776)). Ordinarily, therefore, the 
plaintifis would have been obliged to 
avoid the sale so that the alienated pro- 
perty under Ext. C could be includec in 
the hotchpot but as the alienor did not 
purport to sell joint family. property, that 
cannot be required of them. It must, 
therefore, be found that the suit, so far 
as the disputed item is concerned, is 
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maintainable and the alienee has not been 

able to establish that the plaintiffs’ share 

a r disputed property is bound by 
xt. C. 


8 Admittedly defendant No. 1 had]. 
one-fourth share in the property as the 
coparcenery consisted of him and his 
three sons — the plaintiffs. The alienor’s 
one-fourth share must be found to be 
bound by the alienation as he ‘has not 
asked to avoid the same. Thus, so far as 
item No, 1 of the ‘A’ Schedule property 
with 53 cents of land is concerned, three- 
fourths thereof are partible and each of 
the plaintiffs is entitled to an equal share 
out of it. The one-fourth share of the 
defendant No. 1 must belong to the Deity 
(defendant No. 2). 


$, I would accordingly allow the 
appeal, set aside the decrees of the courts 
below so far as item No. 1 of Schedule 
‘A’ of the properties in suit is concerned 
and decree the plaintiffs suit in respect 
of that item by declaring one-fourth 
share l therein in favour of each of the 
plaintiffs and the remaining one-fourth 
share in favour of the defendant No. 2. 
The direction of the trial court in regard 
to the manner of partition in respect of 
either items of property shall apply in 
regard to this item also. Parties shall bear 
their respective costs throughout, 


Appeal allowed accordingly. 
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Govinda Panda. Appellant v. Ganesh 
Padhi, Respondent. 


Appeal No. 2 of 1971, D/- 10-1-1974, 
against judgment of R. N. Misra, J. in S. 
A. No. 132 of 1967, D/- 23-11-1970. 

Index Note:— (A) C. P. C. (1908), S.” 
106 — Finding of fact — No perversity 
attributable thereto — Can finding be up- 
set under? No. 


Brief Note:— (A) Where from the 
evidence on record it could not be said 
that no reasonable person could have 
arrived at the conclusion which the lower 
courts did and thus the lower courts had 
committed no “error in procedure” with- 
in the meaning of S. 100, it was held that 
the single Judge hearing the second ap- 
peal had erred in interfering with the 
finding of the lower court viz. that the 
plaintiff was the first encroacher in pos- 
session and therefore entitled to evict and 
recover possession from defendant, the 
subsequent encroacher. AIR 1963 SC 302, 


Relied on. (Para 11) 
Index Note: (B) Possessory Title — 
“Constructive possession” — Is the prin- 
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ciple applicable to an encroacher in suit 
against subsequent encroacher? Yes. (X- 
Ref:— Orissa Prevention of Land En- 
croachment Act, 1953 — Preamble). 


Brief Note:— (B) When both parties 
are relying on possessory title it is neces- 
sary that plaintiff should prove prior 
effective possession in a suit for possession 
om dispossession. The effective possession 
in such case may be actual possession or 
constructive possession. The learned sin- 
gle Judge’s finding, that plaintiff not be- 
ing himself in possession, but only 
through his father, he was mot entitled to 
a decree, was therefore set aside. AIR 
1967 SC 174, Relied on. (Paras 8, 12) 
Cases Referred : Chronological Paras 
AIR 1967 SC 174 = (1962) 3 SCR 910, 

U, V. V. Satyanarayanaraju v, J. Hanu- 
mayamma 12 
AIR 1963 SC 302 = (1963) 3 SCR 604, V. 
Ramachandra Ayyar vV. Ramalingam 
Chettiar 11 


Mrs. A. K. Padhi, for Appellant; H. 
G. Panda, for Respondent. 


PATRA, J.:—This is an appeal against 
the judgment of our learned brother R. N. 
Misra, J. in Second Appeal No. 132 of 
1967 which was against an affirming judg- 
ment of the Subordinate Judge, Berham- 
pur in a suit for recovery of possession. 
The disputed property is 20 links north 
to south and about 150 links from east to 
west with a total area of about 3 cents 
and appertains the survey No, 495/2 of 
mouza Haladiapadar. Survey No. 495/2 is 
admittedly a Government Paramboke 
land being the part of a public path. Nei- 
ther the plaintiff nor the defendant has 
any title thereto, the true owner being 
the State of Orissa which is not a party 
_ to the litigation. 


2. The plaintiff brought the suit 
on the basis that he was in possession of 
the disputed 3 cents of land since 1961 
and had been subjected to assessment by 
virtue of an encroachment proceeding 
under the Orissa Prevention of Land En- 
croachment Act, 1953 (Act XV of 1954) 
(hereinafter referred to as the Act). His 
name had been entered in the revenue 
accounts and he was in possession of the 
site which was being managed by his 
father Raghunath Panda. He contemplat- 
ed to build a house on the site, but as he 
was in active service (admittedly serving 
in the Army at Poona), he could not do 
so. He complained that in May, 1964, de- 
fendant forcibly entered upon the dis- 
puted property and raised a thatched 
shed. The plaintiff, therefore, prayed for 
ejectment of the defendant from the 
disputed bit of land. 


3. The defendant contended inter 
alia that the suit was not maintainable in 
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the absence of the State of Orissa as a 
party. He asserted that this disputed land 
was in possession of his maternal grand- 
father and after him it was in possession 
of his son Norosingha Sahu. His case is 
that in the year 1958 his maternal grand- 
father gave away this piece of land to 
him (defendant) for constructing a resi- 
dential house thereon and since thén he 
has been in possession thereof. The plain- 
tiffs father Raghunath Panda being the 
village Karanam asked this defendant to 
pay him Rs. 15 as consideration to record 
his name as the enjoyer of the land and 
accordingly he paid the amount to him. 
But instead of recording this defendant’s 
name as the persom in possession of the 
disputed land, the Karnam recorded his 
own son’s name as the person im enjoy- 
ment. Meanwhile, the defendant has been 
assessed under Orissa Act 15 of 1954. 


4, At the trial, on the plaintiffs 
side his father alone had been examined. 
On the defendant’s side he and one more 
witness were examined, Nine documents 
were produced in support of the plain- 
tiffs case and 4 by the defendant. Ext. 4 
is the notice issued by the Tahasildar, 
Berhampur to the plaintiff on 15-2-1962 
under the Act. Ext. 5 is the certified copy ` 
of the ‘B’ memo issued in 1961, Exts. 6 
and 7 are certified copies of Adangal en- 
tries for 1961 and 1957 respectively and 
Exts. 8 and 8/a are the cist receipts. 


On the defendant’s side, Ext. C is the 
notice of encroachment dated 26-8-1964 
issued to the defendant and Ext. A is the 
certified copy of the order in the en- 
croachment proceeding, Ext. D is a cist 
receipt granted to the defendant during 
the pendency of the suit. 


5. The trial and first appellate 
court held that the plaintiff was in pos- 
session of the land before the defendant 
trespassed thereon, that the State of Orissa 
was not a necessary party and that as be- 
tween the two trespassers the one who 
was in prior possession was entitled to 
restoration of possession through court. 
The trial court passed a decree in favour 
of the plaintiff which the first appellate 
court affirmed on appeal. 


6. While dismissing the appeal. 
the first appellate court stated thus: 


“The suit site admittedly belongs to 
the Government. The Government has 
accepted Taram Assessment from the 
plaintiff and treated his unauthorised 
occupation an unobjectionable. No step 
has been taken for eviction of the plain- 
tiff under the provision of the Land En- 
croachment Act, 1954. Until and unless 
the plaintiff is evicted from the suit~site 
im accordance with the provisions of the 
Orissa Prevention of Land Encroachment 
Act, 1954, it cannot be assessed in favour 
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of anybody else and as such the plairtiff 
is entitled to recover possession of the 
suit-site from the defendant, because he 
was the licensee under the Government 
on payment of Taram assessment and the 
defendant forcibly dispossessed him from 
‘the suit-site.”’ 


7. Being aggrieved by this deci- 
sion, the defendant came up to this Ccurt 
in second appeal and it was contended on 
his behalf that once the plaintiff's stetus 
is found to be that of a licensee, he is 
not entitled to institute the suit particu- 
larly because by assessing the defendant 
and receiving cess from him, the recogni- 
tion accorded in favour of the plairtiff 
must be taken to have been revoked and 
a licensee not coupled with a grant is not 
entitled to institute a suit for recovery 
of possession. This contention was reject- 
ed by our learned brother R. N. Misra, J. 
om the ground that it was no party’s case 
that the plaintiff was a licensee and sm- 
ply because the lower appellate ecurt 
came to the conclusion that the plairtiff 
was a licensee, the defendant was not 
entitled to make a point out of it. 


8. Having thus disposed of that 
- objection, the learned Judge referred to 
certain circumstances of the case whch, 
in his opinion, were not taken note of by 
the Courts below. Those are, firstly, the 
plaintiff does not stay in the village being 
in active military service amd he cla.ms 
to be in possession of the land through 
his father who is nome else than the 
Karanam of the village. It is the Kararam 
of the village who in the first instance re- 
cords in the relevant registers names of 
persons who encroach on any Govern- 
ment land. Under the rules, a village 
Officer such as the Karanam is, is himself 
not entitled to encroach on any Govern- 
ment waste land, There are certain scor< 
ings in the relevant registers which the 
Courts below: had not taken into consi- 
deration. In these circumstances, despite 
being fully conscious of the limitations of 
a Judge hearing a second appeal imposed 
by Section 100 of the Civil Procedure 
Code, the learned single Judge came to 
the conclusion on the factual aspects of 
the case that the real trespasser is not 
the plaintiff, but his father the Karanam 
of the village and that consequently the 
suit filed by the plaintiff is not maintein- 
able. On the point of law he held that 
assuming thet the plaintiff had trespzss< 
ed at the outset, his subsequent posses~ 
sion as trespasser should be actual pos- 
session and not constructive possession 
and as admittedly he is not in actual ros~ 
session of the disputed land, he cannot 
maintain the suit. He, therefore, allowed 
the appeal and dismissed the plaintiff's 
suit. This appeal is by leave filed by the 
plaintiff, 
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$, Survey No. 495/2 is 0.33 .acre 
in extent. The dispute in this litigation 
relates only to 0.03 acre as indicated in 
the plan attached to the plaint. That both 
the plaintiff and the defendant are laying 
claim to the identical three decimals of 
land is clear from Ext. A relevant. por- 
tion of which may be quoted. 


“Encroachment on path Poromboke 
by constructing a house of 0.03 on S. No, 
495/2 by Sri Ganesh Padhi of Haladia< 
padar since 8 months, Last year the same 
plot was booked in L. E. C., No, 32/72 in 
favour of Govinda- Charan Patnaik (ob- 
viously a mistake for Panda) s/o Ex. V. K. 
of Holdiapadar as fencing as noted in the 
B. Memo for which T. A. (Poromboke 
assessment) was charged being old and 
unobjectionable case. Now on inspection 
it is found on the ground that Sri Ganesh 
Padhi has occupied on the same plot and 
constructed a house in place of Govinda 
Charan Panda (mot Patnaik) for a hotel 
for his livelihood. As the case is old and 
unobjectional one pending inspection of 
the T. O. (Taluk Officer) and T. A. pro- 
posed as per old B memo, cancelling the 


previous encroacher’s name. The old B 
memo is enclosed, 
(Sd) S. Padhi 
R. S. 13-9-64 
L. E. C. 1/74 
Charge T. A. only. Vide order in the 
order sheet. 
(Sd) F. M. Nanda 


Tahasildar, Berhampur,” 


10. ït is not the case of either 
party that charging of Taram assessment 
confers any. title on any of the parties. 
In fact, both parties admit that the title 
to the land still vests in Government, 
While the plaintiff claims the land as the 
prior trespasser, the defendant’s case is 
that the plaintiff was never in possession 
oe that possession was throughout with 

m, 


11. Apart from the finding record- 
ed by the trial court and the first appel- 
late court that there is no truth in the 
defendant’s case that he has been in pos- 
session of the disputed bit of land since 
1958 and the further finding that he is a 
subsequent trespasser, the recital in Ext. 
A, the relevant portion of which is ex- 
tracted above, would go to show that the 
defendant occupied the disputed land 
only since 1964. Both the lower courts 
fave arrived at the categorical finding 
that tha plaintiff encroached on the dis- 
puted Tand in 1961 and thereafter remain- 
ed in possession thereof through his 
father til] he was dispossessed by the de- 
fendant in 1964.-This finding is based on 
Exts. 4, 5, 6 and 7. These documents were 
admitted ‘in evidence without any objec- 
tion and consequently their genuineness: 


* 


1974 
cannot now be disputed. Admittedly at 


the time these documents came into ex~_ 


istence, the plaintiff's father was the 
Karanam of the village. Two conclusions 
are therefore possible. Ome is that the 
plaintiff was the real trespasser and the 
documents referred to above reflect the 
correct state of affairs. The other conclu- 
sion is that the plaintiff himself had 
never trespassed on the land but the tres- 
pass was only by the plaintiffs father 
but because he was Karanam of the vil- 
lage and under the Rules by which he 
was governed he could not himself en- 
croach upon any Government waste land, 
he prepared records showing that the 
trespasser was his son. There is no posi- 
tive evidence om record to arrive at the 
Matter conclusion. It is not the case of the 
defendant that’ the real trespasser was 
the Karanam and not his son the plain- 
tiff. Neither the defendant mor his wit- 
mess D.W. 2 had deposed that the real 
trespasser was the plaintiffs father, In 
fact, their evidence is that it is the defen- 
dant who had encroached on the land. It, 
therefore, appears to us that the finding 
recorded by our learned brother that it is 
the plaintiffs father who must have tres- 
passed on the land is merely a possibility 
based on the fact that he happened to be 
the Karanam of the village and had there- 
fore the opportunity to prepare the re- 
cords. But Ext. 1 shows that the Revenue 
Inspector had recorded therein that the 
encroachment being by a military man 
(obviously referring to the plaintiff) it 1s 
hot open to any objection and he propos- 
ed Taram assessment which was duly en- 
dorsed by the Tahasildar. In the absence 
of any evidence to the contrary, it must 
be accepted that before passing the 
orders on Ext. 1, the Revenue Inspector 
and the Tahasildar were satisfied that the 
encroachment was by the plaintiff. In the 
well-known decision of the Supreme 
Court reported in AIR 1963 SC 302 (V. 
Ramachandra Ayyar v. Ramalingam Che- 
ttiar) their Lordships held that:— 


"In hearing a second appeal, if the 
High Court is satisfied that the decision 
is contrary to law or some usage having 
the force of law, or that the decision has 
failed to determine some material issue 
of law or usage having the force of law. 
or if there is a substantial error or defect 
in the procedure provided by the Code, 
or by any other law for the time being in 
force which may have produced error or 
defect in the decision of the case upon 
the merits, it can interfere with the con- 
clusions of the lower appellate court.” 
What is an error or defect in the proce- 
dure to which clause (c) of sub-section (1) 
of Section 100, C.P.C. refers is explained 
by their Lordships as— 

TER an error or defect connected 
with, or relating to the procedure; it is 
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mot an error or defect in the appreciation 


of evidence adduced by the parties on the . 


merits. That is why, even if the appre- 
ciation of evidence made by the lower 
appellate court is patently erroneous and 
the finding of fact recorded in conse- 
quence is grossly erroneous, that, cannot 
be said to a substantial error or defect in 
the procedure.” 


“Tf a finding of fact has been record~ 
ed by the, first appellate court without 
any evidence, that finding can be success- 
fully challenged in second appeal. be~ 
cause a finding of fact which is not sup- 
ported by any evidence can be question- 
ed under Section 100, and in that connec- 
tion, it may be said. that the decree pro- 
ceeding on such a finding, discloses a 


substantial defect or error in procedure: | 


This, however, does not mean that wher- 
ever the High Court thinks that the evi- 
dence accepted by the lower appellate 
court could not have been reasonably ac- 
cepted, the High Court would be justified 
in interfering with the decision of the 
lower appellate court. All that it means 
is that it should be a case where the evi- 
dence, which is accepted by the lower 
appellate court, no reasonable person 
could have accepted and that really 
amounts to saying that there is no evi- 
dence at all.” 


In coming to the conclusion that Exts. qt, 
5, 6 and 7 represented the correct state 
of affairs, the lower courts were fully 
aware of the fact that at the material 
point of time the plaintiff's father was 
the Karanam of the village and it is on 
the basis of the reports made by him and 
records prepared by him that the Taha- 
Sildar had passed final orders. That apart. 
merely because the plaintiff’s father was' 
the Karanam, it does not necessarily fol- 
low that the records prepared by him in 
favour of his son must be false. It can- 
not, therefore, be said that no reasonable 
person could have arrived at the conclu- 
sion at which the lower courts had arriv- 
ed that the plaintiff was the trespasser. 
We are, therefore, of the view that there 
is no sufficient justification for interfer- 
ing with the finding of fact recorded by 
the courts below that the plaintiff was 
the trespasser. 


12. It is not the plaintiffs case 
that right up from the time he had en- 
croached on the disputed land in 1961, he 
was personally in possession of the land 
till he was dispossessed in 1964. His case 
is that he was in possession through his 
father, The question is whether such 
possession will be of any avail to him 
when he claims to evict the subsequent 
trespasser on the basis of his (plaintiffs) 
prior possession. It is well established 
that when both parties are relying on 
possessory title, it is necessary that they 
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should prove effective possession over 
ithe property in order to succeed on the 
basis of possessory title. In Uppalapat: 
Veera Venkata Satyanarayanaraju v. 
Josyula Hanumayamma, AIR 1967 SC 
174, their Lordships held that in such 
eases effective possession may be either 
actual possession or possession through a 
tenant who must have paid rent vo.un- 
tarily or under a decree to the person 
claiming possessory title. It is, therefore. 
clear that actual possession by the ttes- 
passer is not always necessary. It is suffi- 
cient if the possession is continued by a 
person who claims to remain in posses- 
‘sion on behalf of the trespasser. To hold 
‘otherwise would lead to startling results 
‘requiring the trespasser to be physically 
‘present on the land throughout, If a per- 
ŝon trespasses on the land and gets it 
cultivated through his servants witkout 
himself going on to the land, it cannot be 
said that he is not in possession of the 
land because he is not physically there, 
As the plaintiff's father himself has ad- 
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mitted that he was possessing the land 


_on behalf of his son who was the original 


trespasser, the possession of his father 
would amount to possession of the plain- 
tiff. It follows, therefore, that the plaic- 
tiff having trespassed on the disputed 
land in 1961 remained in possession there- 
of till he was dispossessed therefrom by 
the defendant in 1964. The plaintiff 
would, therefore, be entitled to a decrees 
as prayec for by him 


13. In the result, we would allow 
this appeal, set aside the judgment pass- 
ed in Second Appeal No. 132 of 1967 and 
restore those passed by the trial and first 
appellate courts. In the circumstances, 
both parties would bear their own costs 
in this appeal. 


ACHARYA, J.:— I agree 
Appeal allowed. 
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(2) Arbitration Act (1940), S. 17 
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maintenance under inherent powers in z suit 
for partition (Sep) 280 B 
—S. 151 — Application under — No period 
of limitation applies — Party invoking such 
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(Oct) 239 B 
——§. 151 — Restoration of execution case 
dismissed for default — When can be ordered 
in inherent powers (Nov) 327 A 
——S. 151 — Restoration of execution case 
— That the claim involved is substantial can- 
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of inherent powers (Nov) 327 B 
—QO. 1, R. 8 — Unregistered association — 
Suit by through its secretary — Suit though 
not properly constituted can be allowed to 
proceed with in representative capacity 
(May: 158 
O. 1, R. 8 and S. 91 — Plaintiffs’ houses 
abutting public bye-lane — Sale of land form- 
ing part of lane substantially reducing path in 
- front of plaintiff's houses — Plaintiffs if can 
sue in their own right (Dec) 259 B 
—O. 1, R. 9 — Suit against firm — Non- 
impleading particular partner/proprietor does 
not constitute “non-joinder” (Apr) 117 A 
O. 1. R. 10 — Surplus expressions do 
not constitute ‘mis-description’ of parties 
(Apr) 1:7 B 














Civil P. C. (contd. 

O. 1, R. 10 (2) — Suit by landlord for 
eviction of tenant —- Tenant pleading that 
title of the property has subsequently vested 
in third party — Third party is not a neces- 
Sary or proper party to the suit (Dec) 364 B 
——0O. 5, R. 5 — Expression “First hearing” 





— Meaning (Aug) 244 A 
——O. 5, R. 19 — Service of summons — 
Affidavit by process server (Nov) 351 A 


—— 


6, R. 2 — Variance between pleadings 
and proof (Aug) 254 B 
—O. 6, R. 15 — See 
(1) Panchayats — Bihar Panchayat Elec- 
tion Rules (1959), R. 75 
l (Feb) 40 (ŒB) 
(2) Panchayats — Bihar Panchayat Election 
Rules (1959), R. 75 (Jul) 207 A 


O. 6, R. 17 — See also Panchayats — 
Bihar Panchayat Election Rules (1959), R. 75 
(Feb) 40 ŒB) 
O. 6, R. 17 — Costs for allowing amend- 
ment in pleadings should not be exemplary but 
reasonable (Jan) 18 A 
O. 6 R. 17 and S. 115 — Consequent 
amendments and correction of clerical mis- 
takes do not change the nature of suit and 
these can be allowed — To disallow them will 
be an illegality in exercise of jurisdiction 
(Jan) 18 B 
O. 6, R. 17 — Suit for declaration that 
plaintiff was purchaser of truck — Amend- 
ment claiming recovery of price — Claim 
barred by limitation — Amendment cannot be 
allowed (Dec) 378 
——QO. 7, R. 7 — Practice — Courts are 
entitled and ought to take notice of the 
change in the law pending litigation 














(Jan) 28 H 

——O. 7, R. 14 — See Ibid, O. 11, R. 15 
(Sep) 287 
—0O. 9, R. 4 — See Limitation Act (1963), 
Art. 122 (Oct) 289 A 


——O. 9, R. 9 — Application against dismissal 
for default — Specific finding of sufficient 
cause for the non-appearance is essential be- 
fore setting aside dismissal. Case law referred 
to (Sep) 288 
——O. 9, R. 9 (1) — See Ibid, S. 11 

(Jul) 221 
——O. 9, R. 13 — See Hindu Marriage Act 
(1955), S. 10 (2) (Sep) 260 A 
——O. 11, R. 15; O. 7, R. 14 — Rule 15 re- 
fers to documents which are not basis of suit 
— Before filing written statement, defendant 
is not entitled to inspection of document re- 
ferred to in O. 7, R. 14 (Sep) 287 
O. 13, R. 2 — Admission of document 
received at late stage — Is the court while 
considering cause for the delay precluded 
from going into the genuineness or the rele- 
vancy of the document? No. (Sep) 278 A 
——O. 21, R. 2 and S. 47 — Application by 
judgment-debtor for recording adjustment — 
When to be made — Application filed in ex- 
ecution proceeding after limitation — Cannot 
be described as one under S. 47 (Apr) 138 A 
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Civil P. C. (contd.) 

——Q, 21, R. 2 (1) — Certification by decree- 
holder? Period of limitation (Apr) 138 B 
—~QO. 21, R. 2 (1) — Certification by decree- 
holder — If to be after notice to judgment- 





debtor (Apr) 138 C 
O. 21, R. 5 — See Ibid, S. 39 (1) (9 
(Dec) 371 


—~O. 21, R. 8 — Transfer of decree to Dis- 
trict Judge at A — Application for execution 
made to Subordinate Judge at A — Jurisdic- 
tion of latter to execute decree (Apr) 122 
——Q,. 21, Rr. 15, 17 — Joint decree-holders 
— Execution by one — Maintainability 
{Sep) 284 A 
—Q. 21, R. 17 — See Ibid, O. 21, R. 15 
(Sep) 284 A 
—QQ. 21, R. 103 — Suit for declaration and 
possession — Limitation (Aug) 254 A 
O. 22, R. 1 — Death of respondent — 
Legal representative not brought on record 
within time allowed by Court —- Appeal 
abates (Feb) 71 A 
—~Q. 22, Rr. 3 and 12 — Substitution of 
legal representatives of deceased partv in ap- 
peal against order made in suit enures for all 
subsequent stages of suit (Sep) 284 B 
—O. 22, R. 4 — Legal representative can- 
not take up a plea based on individual right 








(Jun) 162 B 
—0. 22, R. 4 read with R. 11 — Two or 
more legal representatives —- One of them 


already on record and the other/others not 
sought to be brought on record — Question of 
abatement. AIR 1971 SC 742, Distinguished 
(Nov) 338 A 
—-O. 22, R. 4 read with R. 11 — “On an 
application made in that behalf” (Nov) 338 B 
——O. 22, Rr. 4, 11 — Appellant bringing on 
record the son of the deceased respondent but 
omitting to bring on record his three daugh- 
ters -- Appeal if abates (Dec) 374 A 
O. 22, Rr. 4, 11 — Abatement of appeal 
-— Preliminary objection — Must be decided 
immediately after hearing arguments on that 
point (Dec) 374 B 

——Q,. 22, R. 11 — See Ibid, O. 22. R. 4 
(Dec) 374 A, B 

—-Q. 22, R. 12 — See Thid, O. 22, R. 3 
(Sep) 284 B 

——-O. 23, R. 1 — See Ibid, S. 11 

(Jul) 221 
——QO. 27-A, Rr. 1 and 2 — Vires of Central 
Act challenged — Notice to Attorney General 
— Union of India party — Notice not required 





(Jan) 28 A 
——Q. 27-A, R. 2 — See Ibid, O. 27-A, R. 1 
(Jan) 28 A 
——0O. 30, R. 1 — See Ibid, O. 1, R. 9 
(Apr) 117 A 
——O. 30, R. 3 — See also Ibid, O. 1, R. 9 
(Apr) 117 A 
—QO. 30, R. 10 — See Ibid, O. 1, R. 9 
(Apr) 117 A 
——O,. 33, Rr. 5, 8 and S. 21 — Application 
to sue as pauper — Jurisdictional issue — 


When can be raised (Nov) 324 


Civil P. C. (contd.) 
——Q. 33, R. 8 — See Ibid, O. 33, R. 5 
(Noy) 324 
——O,. 34, R. 5 — Ex parte steps for prepara- 
tion of final decree — Notice to non-appearing 
parties is necessary (Aug) 244 B 
——Q. 34, R. 7 — Suit for redemption — 
Default by mortgagor in payment of mort- 
gage money within time allowed by preli- 
minary decree — Mortgagor if precluded from 
applying for final decree and making payment 
(Sep) 276 
——-O, 39, Rr. 1 and 2 — Temporary injunc- 
tion — Cannot issue in absence of prima facie 
case and/or balance of convenience - 
(Sep) 269 
———-O. 39, R. 2 — See also Ibid, O. 39, R. 1 
(Sep) 269 
——0. 39, R. 2 — Lower Courts came to con- , 
clusion that balance of convenience does not } 
lie in grant of an injunction — Interference - 
in second appeal (ec) 376 C ` 


——O. 41, R. 5 — Stay of execution — Stay 
order in application for transfer of execution 
proceeding —- When effective — Stay has effect 
from date of knowledge of Court concerned : 
(Feb) 37 
O. 41, R. 22 — See Coal Bearing Areas 
(Acquisition and Development) Act (1957), 
S. 20 (Feb) 48 C 
——O. 41, R. 27 — Additional evidence — 
Application for filing documents at late stage 
— Document not necessary for enabling 
Court to pronounce its judgment — Applica- 
tion rejected (Dec) 364 C 
——Q. 41, R. 35 — Decree — Merger of 
lower Court’s decree in the appellate decree 
(Sep) 282 
——-O. 47, R. 7 — Order refusing review in 

insolvency proceedings — If appealable 
(Nov) 330 A 

CIVIL SERVICES 


—Bihar Agricultural Service Class I and H 
Recruitment Rules (1945), R. 12 — Appoint- 
ment of respondents to category I of Class I 
— Not discriminatory within Art. 14 — In- 
terference with executive or policy decision — 
When permissible (Aug) 249 B 


— B. and O. Agricultural Service Class I, 
Rules, 1935, Part III — Posts in category I of 
Class I — Are promotional posts — Even when 
predominant criterion for appointment to them 
be merit, it does not necessarily mean that 
they are not promotional posts 

{Aug) 249 A 





Coal Bearing Areas (Acquisition and Develop- 
ment) Act (20 of 1957), Ss. 13 (2), 13 (4) — 
Interpretation — Section 13 (4) does not pro- 
vide for additional compensation 

(Aug) 233 A 


——S. 13 (2) G) and (ii) — Expenses of litiga- 
tion — Can be allowed as compensation 
(Aug) 233 D 


+ 
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Coal Bearing Areas (Etc.) Act (contd) 
S. 13 (2) and (5) — Acquisition of rights 
under a mining lease — Even if land is ac- 
quired, in absence of reference to it, tribunal 
cannot award any compénsation in respect of 
land (Aug) 233 E 
——S. 14 (5) — “Dispute” — Meaning of 
(Aug) 233 B 
——S. 15 — Award of costs under S. 15 
is a matter of discretion of the tribunal — 
Court in the circumstances of the case declin- 
ed to interfere with the discretion of tribunal 
in ordering claimants to bear their own costs 
(Aug) 233 C 


——S. 16 — Interpretation of the word “may” 
-— In a few and exceptional circumstances 
“may” must mean “must” (Feb) 48 A 
S. 20 — Appeals under — Cross cbjec- 
tions in an appeal are not maintainable 








(Feb) 48 B 
——-§. 20 — Cross-objection in an appeal 
under S. 20 is not maintainable (Feb) 48 C 


Coal Mines (Fakmgover of Management] Act 
(15 of 1973), 5. 1 — See also Constitution of 





India, Art. 31-A (1) (b) and (e) (Jan) 28 B 
S. 1 — Not colourable piece of lezisla- 
(Jan) 28 D 


tion 
——S. 3 @) Proviso — See Ibid, S. 18 (1) (a) 
(Jan) 28 F 


—S. 6 (4) — Takingover of management 
of coal mines custodia legis — Validity 

(Jan) 28 E 
—Ss. 18 (1) (a), 3 (2) Proviso—Coal Mines 
managed and controlled by Government, 
specified in the Schedule — Act is not ap- 
plicable even if there be a dispute to the 
ownership of the State over them 

(Jan) 28 F 


Constitution of India, Art. 12 — See Ibid 
Art. 226 (Jul) 212 
——Art. 14 — See also 


(1) Civil Services — Bihar Agriculcural 
Service Class I and II Recruitment Fules 
(1945), R. 12 (Aug) 249 B 


(2) Tenancy Laws — Bihar Tenancy Act 
(1885), S. 109 (Jun) 164 FB) 
Art. 14 — Discrimination — School not 
recognised in 1973 — Students sent by such 
school for examination of Board in 1974, not 
allowed by Board — Other students of that 
school when it was recognised in 1972 sen: up 
for examination in 1973 but failed — Such 
students allowed to appear at examination of 
1974 — No discrimination (Oct) 264 C 
— Art. 30 — See also Ibid, Adt. 226 
; (Jun) 187 C 
——Art. 30 — Can Theosophical Society caim 
under Art. 30 protection regarding administra- 
tain of educational institutions? (Jun) 187 A 
——Art. 30 (1) — Admission of students 
of other communities — Not inconsistent with 
denominational nature of institution 
(Nov) 341 B 








Constitution of India (Contd.) 

———Art. 31 (2).(as amended in 1971) — Sub- 
stitution of ‘compensation’ by ‘amount’ by am- 
endment — Effect (Jan) 28 C 
———Art. 31-A (1) (b) and (e) — Coal Mines 
(Takingover of Management) Act (1973), 
S5. 1 — Constitutional validity — The Act is 
protected under both clauses (b} and (e) of 
Art. 31-A (1) (Jan) 28 B 
————-Art, 124 (1) —- See Domodar Valley Cor- 
poration Act (1948), S. 49 (Dec) 354 C 


Art. 226 — Certiorari — Order by lower 
Court calling in aid public authorities not 
party to proceeding for execution of its orders 
treating them as party — Order is without 
jurisdiction (Jan) 28 I 
-—Art. 226 — Controversial question of fact 
cannot be decided in writ petition 

(Mar) 81 B 


Arts. 226, 227 — Election in violation of 
Panchayat Election Rules can be challenged 
under. without recourse to alternative remedy 

(Apr) 130 A 
———Art, 226 — New point — Objection to 
maintainability of appeal not taken before 
Court of appeal —- Cannot be urged in writ 
petition (Jun) 162 A 
Art. 226 — Who can apply 











(Jun) 180 A 


———-Arts, 226, 227 — Recognition as ‘mino- 
rity institution’ (within Art. 30) under con- 
sideration —- Without Government’s decision 
thereon, writ petition involving such recogni- 
tion is premature (Jun) 187 C 
== Aris. 226, 12, 298 — Industrial corpora- 
tion incorporated under an Act is not “State” 
~~ Whether writ can issue (Jul) 212 


——-Art, 226 — Writ of Mandamus — Can- 


-~ not be issued compelling Government to re- 


medy a simple breach of contract 
(Aug) 230 
——-Art.’ 226 — Administrative acts of Gov-. 
ernment — Can an administrative or executive 
act of Government be challenged in- writ? 
Yes, if it is mala fide or wholly arbitrary or 





high-handed (Sep) 267 
Art, 226 — Principles of natural justice 

— Question of, when does not arise 
(Oct) 294 B 


—~———-Art, 227 — See Ibid, Art. 226 
(Apr) 130 A; (Jun) 187 C 
—~—Art. 246 — See Coal Mines (Tzkingover 
of Management) Act (1973), S. 1 
(Jan) 28 D 
——Art. 258 (3) — Delegation of power to 
acquire land by Govt. of India to Stete Govt. 
— Question as to payment of cost of adminis- 
tration — Third party if can challenge 
Dec 
———-Art. 298 —- See Ibid, Art. Me ee 
Jul) 212 
~———-Art, 299 (1) — Provisions are Beg ea 
- Non-compliance renders the contract un- 
enforceable by or against Government 
‘ (Feb) 56 A 
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Contract Act (9 of 1872), S. 65 — Applica- 
bility — Does not apply where there was no 


agreement (Feb) 56 C 
—S, 70 — Applicability — Pre-requisite 
conditions (Feb) 56 B 


CO-OPERATIVE SOCIETIES 


—Bihar and Orissa Co-operative Societies Act 
(6 of 1935), S. 48 — Applicability —- Society 
registered under the Act — Claim for money 
lent to it by a statutory body like Khadi and 
Village Industries Commission — Section 48 
not applicable (Oct) 313 A 
——§, 48 (1) — “Dispute” — Meaning of 
(Feb) 77 A 


—Bihar Co-operative Societies Rules (1959), 
R. 23 — The rule cannot apply in absence of 
any application before the Registrar for deter- 
mining the service conditions of an employee 
(Feb) 77 B 


Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valuations. 


COURT-FEES AND SUITS VALUATIONS 
—Court-fees Act (7 of 1870), Sch. II, Art. 11 


— Award of compensation for land acquired 
by government — Appeal against — Court- 
fee not payable on statutory compensation of 
15% added to the compensation amount 

(Feb) 71 B 


Damodar Valley Corporation Act (14 of 1948), 
Ss. 49, 58 — Provides special remedy (arbitra- 
tion}—Bars Civil Court’s jurisdiction regard- 
ing (i) disputes about matters covered by the 
Act (ii) award under (Dec) 354 A 


——§. 49 — Award under — Does not re- 
quire to be made rule of any Court — Arbi- 
tration Act is inapplicable — Chief Justice 
‘of India cannot be equated with Supreme 
Court (Dec) 354 C 
—S. 58 — See Ibid, S. 49 (Dec) 354 A 


DEBT LAWS 


—Bihar Money Lenders (Regulation of Trans- 
sactions) Act (7 of 1939), S. 4 — See also Evi- 
dence Act (1872), S. 101 (Mar) 103 A, B 
S. 4 — Professional money lender — Who 
is (Mar) 103 C 
S. 4 — A person must be a licenced 
money lender at the time of the money lend- 
ing transaction in dispute (Mar) 103 D 
——§. 13 — Valuation of property — Duty 
of Court (Nov) 327 C 








EDUCATION 
—Bihar High School (Control and Regulation 
of Administration) Act (13 of 1960), Ss. 2 (d) 
and 4 — Bihar School Examination Board Act 
(7 of 1952), S. 2-D — Bihar School Examina- 


Education — Bihar High School (Ete.) Act 
(contd.) 

tion Board Regulations (1964), Chap I, Regn. 3 
(b) and Chap. IV, Regns. 1, 2 and 3 — “Re- 
gular students” — Who are — High School 
not in existence or at least not recognised — 
Such school cannot send candidates for ex- 
amination (Oct) 294 A 
——S. 4 — See Ibid, S. 2 (d) 

(Oct) 294 A 


—S. 5 — Can Ad Hoc (School) Managing 
Committees be reconstituted without comply- 
ing with requirements of S. 5? 

(Jun) 187 B 


—Bihar High Schools (Constitution, Powers 
and Functions of the Managing Committee) 
Rules (1964), R. 39 — See also Education — 
Bihar High Schools (Control and Regulation 
of Administration) Act (1960), S. 5 

(Jun) 187 B 
—R. 39 — Appointment of Ad Hoc Com- 
mittee after the constitution of the first Manag- 
ing Committee under the rules — Validity 

(Jun) 180 B 
—R. 39 — Appointment of Ad Hoc Com- 
mittee in respect of partially recognised school 
— Validity (Jun) 180 C 


—Bihar School Examination Board Act (7 of 
1952), S. 2-D — See Education — Bihar High 
School (Control and Regulation of Adminis- 
tration) Act (1960), S. 2 (d) (Oct) 294 A 


—Bihar School Examination Board Regula- 
tions (1964), Chap. I, Regn. 3 (h) — See 
Education — Bihar High School (Control and 
Regulation of Administration) Act (1960), Sec- 
tion 2 (d) (Oct) 294 A 
——Chap. I, Reg. 3 (1) — See Constitution 
of India, Art. 14 (Oct) 294 C 
——Chap. IV, Reg. 1 — See Education — 
Bibar High School (Control and Regulation of 
Administration) Act (1960), S. 2 (d) 

(Oct) 294 A 
—Chap. IV, Regn. 2 — See Education — 
Bihar High School (Control and Regulation 
of Administration) Act (1960), S. 2 (d) 

(Oct) 294 A 
Chap. IV, Regn. 3 — See Education — 
Bihar High School (Control and Regulation 
of Administration) Act (1960), S. 2 (d) 

(Oct) 294 A 

—Magadh University Act (4 of 1962), Statutes 
framed thereunder, Chap. XIII, Art. 2 (1) — 
Authority of University to constitute Gov- 
erning Body of Affiliated College 








(Nov) 341 A 
Election — Election petition — Prayer for 
inspection and recounting — Pleadings and 
proof (May) 145 
Evidence Act (1 of 1872), S. 17 — See Ibid, 
S. 115 ý (Mar) 95 C 
——S. 21 — See Ibid, S. 115 (Mar) 95 C 


——S. 35 — Death register, entry in — Admis- 
sible under S. 35 (Feb) 68 B 
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Evidence Act (confd.) 
~——S, 44 — Cannot circumvent limitation in 
suit for setting aside decree obtained by fraud 

(Jun) 191 
-—-S. 76 — Money lenders Register main- 
tained in Sub-Registrar’s Office — A public 
document — Certified copy of an entry as 


moneylender — Admissible in evidenze to 
show that person to be a professional money 
lender (Mar) 103 E 


--—S, 101 — Bihar Money Lenders Act (7 of 
1939), S. 4 — Suit on mortgage bond — Suit 
if barred by S. 4 — Burden of proof 

(Mar) 103 A 
-——§S. 101 — Bihar Money Lenders Act (7 of 
1939), S. 4 — Suit on mortgage bond — 
Casual nature of transaction not pleaded in 


plaint — No burden on defendant to prove 
that plaintiff was professional money lender 
(Mar) 103 B 


———Ss, 101-104 — See Bihar Hindu Relizious 
Trusts Act (1951), S. 43 (Mar) 95 E 
--—S. 114 — Non-examination of important 
witness -— Adverse inference when may not 
be drawn (Mar) 95 D 
~———Ss, 115, 17 and 21 — Estoppel by con- 
duct — Mahants filing returns under Religious 
Trusts Act not being conscious of their rights 
— They are not barred from denying that 
there was public trust (Mar) 95 C 
—-—S. 115 — Estoppel — Inconsistent pleas 

(Jul) 195 C 
———S§, 115 — Estoppel by conduct — Rule 
when attracted (Aug) 254 D 
~-—S, 116 — See also T. P. Act (1882), Sec- 
tion 106 (Jul) 195 A 
~——S. 116 — Estoppel between landlord and 


tenant (Jul) 195 D 
-———-§. 116 — Provisions are not exhaustive 
— Do not exclude general principles of estop- 
pel (Dec) 364 A 


HIGH COURT RULES AND ORDERS 
—Bombay High Court (Original Side) Rules 
(1957), Part. 2, Ch. 27, R. 520 — See Civil 
P. C. (1908), 5. 39 (D 9 (Dec) 371 
—Patna High Court Roles, Part 1, Chap. 2 
R. 55 — Applicability (Nov) 351 B 


Hindu Adoptions and Maintenance Act (78 of 
1956), S. 12 — Adoption by widow — Rights 
of adopted son (Oct) 29: B 
Hindu Law — Alienations by limited owner 
—~ Evidentiary value of recitals of necessity 
in sale deeds (Oct) 291 A 
~——~-Dayabhaga —— Concept of joint family 
system (May) 147 A 
—— Debt incurred by father as sole owner — 
Sons born subsequently—Cannot challenge its 
ligality on grounds of want of legal neces- 
sity or immoral character of father 
(Mar) 103 F 
——Joint family —— Possession of property by 
some member — Not adverse (May) 147 B 
Member becoming ascetic — Effect 
(Mar) 91 C 





Hindu Law (contd.) 
—— Partition — Manager’s liability to ac- 
count (Feb) 68 A 


Hinda Marriage Act (25 of 1955), Ss. 6 (5) 
and 17 — Contemplated second marriage 

(Nov) 335 
——S. 10 (2) — Application under O. 9, R. 13, 
Civil P. C. for setting aside decree for judi- 
cial separation itself, dismissed for default — 
Application could be treated as one filed under 
S. 10 (2) (Sep) 260 
——S. 17 — See Ibid. S. 6 (9 

{Nov) 335 


Hindu Succession Act (30 of 1956), S. 14 (1) 
and (2) — Property already in possession of 
widow in lieu of maintenance — Merely be- 
cause her right is recognised subsequently by 
deed of family settlement S. 14 (2) is not 
attracted (Mar) 87 A 
S. 15 (2) (a) — “Heirs of the father? — 
Whether the term includes the widowed step- 
mother who had remarried before coming into 
force of the Act {Jun) 177 


HOUSES AND RENTS 


-Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947), Ss. 2 (d) and 2 () 
~— See Ibid, S. 11 (1) (d) (Jul) 195 B 
——§, 8 {as amended by Amending Act 16 of 
1955) —- Municipal rates and taxes — Not 
to be recovered in addition to fair rent 

(Apr) 136 
——S§, 11 (1) (a) — Suit for eviction — Decree 
whether binding on sub-lessee also 





(Apr) 135 
——§. 11 (1) (d) — Sections 2 (d) and 2 (f 
— ‘Landlord’ — “Tenant? — Employee of 
landlord is “tenant” (Jul) 195 B 


~——S. 11 (2) (a) — Time limit (a week) for 
making allotment — Not mandatory but must 
be substantially complied with (Jan) 19 A 
—-—S. 11 (2) (a) — Allotment of premises — 
Requirement of giving intimation to landlord 
is mandatory (Jan) 19 B 
~——S. 11 (2) (a) — Landlord coming in phy- 
sical possession —- Order of allotment could 
still be made (Jan) 19 C 
———S. 11 (2) (a) — Allottee’s failure to oc. 
cupy premises and pay rent — Invalidates 
allotment barring subsequent fresh allotments 
(Jan) 19 D 

——5S. 11-A — Deposit of rent in court — 
Deposit must be made within 15 days of 
order (May) 159 A 
——S. 11-A — Failure to deposit rent — 
Defence against ejectment struck off — Effect 
(May) 159 B 

——S. 11-A — Plaintiff’s withdrawing delayed 
rent-deposit constitutes waiver of right to get 
defence struck off under (Jul) 211 A 


S. 11-A — Eviction suit — Dismissal for 





default and restoration —- Order of deposit 
of rent revives from the date of restoration 
(ul) 211 B 
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Interpretation of Statutes — Casus omissus 
— If and when can be filled up by Court — 
Intention of Legislature (Oct) 306 B 


Khadi and Village Industries Commission Act 
(61 of 1956), S. 19-B (1) — See also Co- 


operative Societies — Bibar and Orissa Co- 
operative Societies Act (1935), S. 48 
(Oct) 313 A 


——S. 19-B (1) — Money payable to Khadi 
and Village Industries Commission —- Can 
recovered as arrears of land revenue through 
process envisaged by Revenue Recovery Act 
by an application to Collector under that Act 
(Oct) 313 B 


Land Acquisition Act (4 of 1894), S. 6 — 
Acquisition of land for construction of plant 
and township for Company — Entire cost of 
acquisition payable by Govt. of India — 
Acquisition if for a public purpose 

(Dec) 380 A 
———-Ss. 18 and 26 — Reference case —- Non- 
appearance of claimant —- Dismissal for de- 
fault — Order is without jurisdiction —- Court 
can recall it under its inherent powers 


(Jun) 176 
S, 23 — Market value — Determination 
of (Tul) 224 
——§, 26 — See Ibid, S. 18 (Jun) 176 


——S. 30 — Dispute as to apportionment 
necessarily involves determination of title — 
Same question cannot be tried and determined 
in subsequent suit (Sep) 262 
——S. 49. — Scope of reference under — Vali- 
dity of land acquisition proceeding itself can- 
not be the subject-matter of reference 


(Apr) 120 
S, 53 — See Ibid, S. 30 (Sep) 262 


Limitation Act (9 of 1908), S. 7 — “Discharge” 
— Void and voidable transactions — Appli- 


cability (Mar) 91 B 
——Art. 47 — See Civil P. C. (1908), O. 21, 
R. 103 (Aug) 254 A 


Arts. 62, 97 and 116 — ¥. P. Act (1882), 
S. 55 (2) — A having no title or possession 
selling prpperty to B — Suit not based on 
covenant for title, but simply for return of 
purchase money — Art. 62 applies, not Arti- 
cle 97 or 116 Oct) 319 
Art. 95 — See Evidence Act (1872), S. 44 


(Jun) 191 
~——-Art, 97 — See Ibid, Art. 62 (Oct) 319 
——Art. 116 — See Ibid, Art. 62 

(Oct) 319 


-——Art. 144 — Complete ouster of plaintiffs 
— Suit not filed within 12 years — Barred 
(Aug) 254 E 
——Sch. 1, Art. 62 — “Money received by 
the defendant for the plaintiff’s use” — In- 
terpretation of (Sep) 264 


Limitation Act (36 of 1963), Art. 59 — See 
Evidence Act (1872), S. 44 (Jun) 191 

119 — See Arbitration Act (1940), 
S. 17 (Feb) 67 
———Art. 122 — Application under S. 151, 
Civil P. C. to set aside order of dismissal for 


‘ntti i 
E 


Limitation Act (1963) (confd.) 

default under O R. 4 for restoration of 
suit — Art. 122 does not apply (Oct) 289 A 
——Art. 125 — See Civil P. C. (1908), O. 21, 
R. 2 (Apr) 138 A 


Magadh University Act (4 of 1962) 
See under Education. 


Mahommadan Law — Gift and Waqf — Dis- 
tinguishing features (Apr) 141 A 
ift — Hibanama — Validity — Recital 
as to possession of gifted lands to donees — 
Binding on heirs of donor though possession 
not found with donee (Feb) 54 A 
Gift — Kaimi raiyati land — Doctrine of 
Mushaa — Not applicable (Feb) 54 B 
——~-Wagqf — Proof of creation by recitals in 


a 





a sale deed (Apr) 141 B 

Maxims — Actus curiae neminem gravabit 

(the act of a Court should prejudice none) 
(Dec) 364 D 


Mines Act (4 of 1923), S. 14 — See Tenancy 
Laws — Bihar Land Reforms Act (1950), 
S. 2 (m) i (Oct) 297 B 


Motor Vehicles Act (4 of 1939), Ss. 2 (18), 22 


— Dumper whether a ‘motor vehicl 
. 151 
(May) 151 


(May) 
———S, 22 — See Ibid, S. 2 (18) 
MUNICIPALITIES 


—Bihar and Orissa Municipal Act (7 of 1922), 
S. 62 — See Ibid. S. 386 (1), (b) and (c) 

(Dec) 359 A 
——S. 386 (1) (b) and (©) and S. 62 — Muni- 
cipality superseded —— Special Officer cannot 
transfer Municipal property —- Power under 
S. 62 also does not vest in him 

(Dec) 359 A 
——S. 390-A — Power of Government to ap- 
point ad hoc Committee for Notified Area — 
Section 390-A if ultra vires (Oct) 306 A 


Natural Justice — See Cantonments Act (1924), 
S. 52 (1) (b) (Jul) 216 B 


PANCHAYATS 


—-Bihar Panchayat Election Rules (1959), 
R. 21 (6) — Filing of more than one nomina- 
tion paper for the same post — By itself not 
a valid -reason for rejecting nomination paper 

(Jan) 7 D 
——-R. 23 — Election Officer has no power to 
review his own decision (Jan) 7 B 
—~—R. 23 (4) — Objection petition before Sub- 
Divisional Magistrate — Who can file 

(Jan) 3 A 
——R. 23 (4) — Matters to be considered by 
the Subdivisional Magistrate (Jan) 7 C 
———-R. 50 — Discretion under, to hold election 
on adjourned date is unfettered by R. 17 


(Apr) 130 B 
———R. 72 — See Constitution of India, Arti- 
cle 226 (Apr) 130 A 


——-Rr. 75 and 77 — Provisions of Rr. 75 (1) 
and 77 are mandatory — Election petition — 
Defective verification —- Amendment of — 
Fi of Election Tribunal to allow — Ext-nt 
o 


(Feb) 40 (EB) 
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Panchayats — Bihar 
Rules (contd.) 

——R. 75 — Requirement as to verification 
of election petition is mandatory and its non- 
compliance leaves no option to the Election 
Tribunal but to dismiss the petition under 
R. 77 (Jul) 207 A 
—-—R. 77 — See Ibid, R. 75 (Feb) 40 ŒB) 
——R. 87 — Recounting of votes — Recount- 
ing cannot be granted on mere ground that 
as many as 53 votes were rejected or that 
at the time of counting of votes the agent 
of the election petitioner was absent 

(Jul) 207 B 


—Bihar Panchayat Raj Act (7 of 1948), Ss. 79 
(1) th) and G) — Disqualifications to election 
as mukhiya — Material date for their ap- 
plication (Jan) 3 B 
S. 79 (1) (bh) and (D) — Disqualificacions 
under — If evidence thereon permissible for 
first time in writ jurisdiction (Jan) 3 C 
—Bihar Panchayat Raj Election Rules (1948), 
R. 78 — Election petition — Ten days notice 
of date of hearing — Requirement is man- 
datory — Denial of notice is fatal though 
respondent had not prayed for time 

(Apr) 127 


Panchayats Election 





Patna High Court Rules 
See under High Court Rules and Orders. 


Provincial Insolvency Act (5 of 1926), S. 33 
See 
(1) Civil P. C. (1908), S. 115 
(Nov) 330 B 
(2) Civil P. C. (1908), O. 47, R. 7 
(Nov) 330 A 
Registration Act (16 of 1908), S. 49, Proviso 
— Unregistered lease — Can be received in 
evidence of collateral transaction (Jul) 165 E 
Revenue Recovery Act (1 of 1890), S. 5 — See 
Khadi and Village Industries Commission Act 
(1956), S. 19-B (1) (Oct) 313 B 


Santhal Parganas Tenancy 
Provisions) Act (14 of 1949) 
See under Tenancy Laws. 


Specific Relief Act (1 of 1877), S. 22 — Specific 
performance of contract to sell—Discretion of 
Court — Laches of party — Delay in enforc- 
ing contract when amounts to laches — In- 
terference with discretion in second appeal 
{Apr) 113 


Specific Relief Act (47 of 1963), S. 34 — Plain- 
tiff not in possession of property —- Find:ngs 
of both Courts — Suit for bare declara-ion 
of title is barred (Feb) 51 B 


Stamp Act (2 of 1899) 
See under Stamp Duty. 
pear mS. 3a See Arbit 
—Stamp Act (2 of 1899), S. 33 — See Arortra- 
on Aet (19M, S T ation Act 9OY 8 1 
.35—S bitration Ac f 

z a (Oct) 315 
——Sch. 1, Art. 12 — See Arbitration Act 
(1940), S. 17 (Oct) 315 


PO m e E 


(Supplemeniary - 


TENANCY LAWS 


—Bihar Land Reforms Act (30 of 1950), 
Ss. 2 (m) and 9 — ‘Mine — Limestone mine 
in operation at time of commencement of Act 
— It shall be déemed to be in operation even 
in absence of notice under S. 14 of Mines Act 

(Oct) 297 B 


——§. 7-C — See Tenancy Laws — Bihar 
Land: Reforms Rules (1951), R. 7-P (1) 


(Tul) 203 

——S. 9 — See 
(1) Ibid, S. 2 (m) (Oct) 297 B 
(2) Ibid, S. 12 (4 (Oct) 297 A 





Ss. 12 (4) and 9 — Chairman and Mem- 
ber of Mines Tribunal pronouncing separate 
decisions — Decision of Member consisting 
of two parts — In earlier part he differing 
from Chairman on almost every matter —- In 
latter part agreeing with Chairman except on 
one matter — Reference to High Court in 
respect of only one matter held illegal 

(Oct) 297 A 
——S§. 35 — Bar under — When not applic- 
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AIR 1916 Pat 54 = 1 Pat LY 374, Har-har 
Misser v. Syedmohammed — Diss. AIR 
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AIR 1927 Pat 241, Ram Gopal Marwari v. 
Bengal and North-Western Rail. Co. — 
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AIR 1967 Pat 138 (Pt. B) = 1966 BLIR 846, 
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AIR 1974 PATNA 1 (V 61 C 1) 
FULL BENCH 


N. L. UNTWALJA, C. J., 5. N. P. 
SINGH AND S. K. JHA, JJ. 

Arjun Singh and others, Appellants 
v. Tara Das Ghosh and others, Respon- 
dents. 

A. F. A. D. Nos. 728 and 736 of 1969, 
D/- 7-9-1973. 

Index Note :— (A) Civil P. C. (1908), 
Sections 11 and 96 — Suit dismissed — 
Adverse finding against defendant — Not 
appealable when it does not operate as 
res judicata. 


Brief Note:— (A) Whether a party 
against whom a finding is recorded has 
got a right of appeal even though the 
ultimate decision may be in his favour ? 
Yes, provided the finding can operate as 
res judicata in a subsequent suit or pro- 
ceeding., (Para 3) 

Thus, where a suit is dismissed by 
the trial Court deciding all the issues 
including the preliminary issues regard- 
ing the maintainability of the suit for 
want of notice under Section 80, Civil 
P. C. and for absence of cause of action 
for the suit and the appellate Court 
while confirming the decree of dismissal 
of suit on the preliminary issues gave 
adverse findings on the other issues, the 
decision on those issues being of no effect 
cannot operate as res judicata in a subse- 
quent suit or proceeding and as such the 
defendant has no right to file a second 


appeal against the decision. AIR 1971 
SC 442, Distinguished. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1971 SC 442 = (1971) 2 SCR 

691, Gangappa Gurupadappa 

Gugwad v. Rachawwa 3 
AIR 1971 Pat 141 = 1970 BLJR 

843, State of Bihar v. Jiwandas 

Arya 1 
KQ/KQ/E611/73/KSB 


1974 Pat/l I G—37 


AIR 1964 Pat -275 = 1964 BLJR 
291, Ram Charan Mahto v. 
Custodian of Evacuee Property, 
Bihar . if 
AIR 1963 SC 395 = (1962) Supp 3 
SCR 713, Bachhittar Singh v. 
State of Punjab 2 

In Second Appeal No. 728 of 1969. 

J. C. Sinha, Madhusudan Singh, Bhu- 
pendra Narain Sinha and Bishwambhar 
Prasad Sinha, for Appellant; Chandra 
Shekhar and Man Mohan, for Respon- 
dents. 

In Second Appeal No. 736 of 1969. 


Chandra Shekhar, Man Mohan and 
Awadh Bihari Jha, for Appellants; The 
Advocate General and Bhupendra Narain 
Sinha, for Resnondents. 


JUDGMENT :— When these two se- 
cond appeals came up for hearing before 
a learned Single Judge of this Court, 
they were referred for decision by a Divi- 
sion Bench. The Division Bench thought 
that apparently there was a conflict be- 
tween two Bench decisions of this Court 
in Ramcharan Mahto v. Custodian of 
Evacuee Property, Bihar, AIR 1964 Pat 
275 and State of Bihar v. Jiwan Das 
Arya, 1970 BLJR 843 = (AIR 1971 Pat 
141) on the question as to whether the 
right to get a notice under Section 80 of 
the Code of Civil Procedure (hereinafter 
called the Code) can be waived or deem- 
ed to have been waived under certain 
circumstances. The Division Bench also 
thought that the vires of Section 80 of 
the Code had been challenged; it is, 
therefore, better that the case should be 
referred to a larger Bench. This is how 
these two second appeals came up for 
hearing before us. 

2. The plaintiffs who are Engi- 
neers in the Public Works Department 
of the Government of Bihar challenged 
certain decision which is said -to have 
been taken by the Cabinet of the Gov- 


2 Pat. [Prs. 2-3] 


ernment of Bihar on the 17th of January, 
1968 in regard to the determinaticn of 
seniority of defendant No. 4 vis-a-vis the 
plaintiffs and other questions relating 
thereto. The said defendant is also an 
Engineer in the Public Works Depar:ment 
of the Government of Bihar. Various 
facts were pleaded in the plaint and in 
the written statement filed by defendant 
No. 4 as also by the State of Bihar, de- 
fendant No. 1, and its officers, defendants 
2 and 3. Various issues were tried by 
the_ trial Court including the issue as to 
whether the suit was bad for want of a 
notice under Section 80 of the Code. The 
trial Court decided all the issues against 
the plaintiffs and dismissed the suit. They 
went ud in appeal. The appeal was 
heard by the Additional District Judge, 
3rd Court, Patna, and he framed the fol- 
lowing points for decision— 


“i. Whether the suit was maintain- 
able and the plaintiffs have got cause of 
action for suit? 


2. Whether the impugned decision, 
that is, the decision to appoint defendant 
No. 4 from 17-11-1951 in B. E. S. Class Il 
on permanent basis is justiciable ? 


3. Whether the suit is hit for non- 
service of notice under Section 80, Civil 
P. C.? 


4. Whether defendant No.4 was cuali- 
fied to be appointed as an Assistant En- 
gineer in B. E. S. Class IT as a direct re- 
cruit in the year 1949? 


5. Whether the Government of Bihar 
had kept vacant and continued the 
vacancy of one of the posts of permenent 
Assistant Engineer in B. E, S. Class Il 
advertised to be filled up by direc: re- 
cruitment in the year 1949? 

6. Whether the impugned decision 
taken on 17-1-1968 by the Counc:] of 
Ministers to appoint defendant No. 4 as 
permanent Assistant Engineer in B., E. 5. 
Class II with effect from 17-11-1951 is 
legal, valid, reasonable and in accordance 


with the provisions of the Constitution of 


India ? 

7. Is the suit bad for the defence (sic) 
of parties ? 

8. To what relief or reliefs, if any, 
the plaintiffs are entitled ?” 
Point No. 3 was decided by the learned 
Additional District Judge against the 
plaintiffs; that made the suit filed by 
them not maintainable. The lower ap- 
pellate Court, however, proceedec to 
decide other points also. A decision of 
point No. 2 also was given against the 
plaintiffs and it was held that the 
decision taken by the Cabinet was 
not justiciable and unless an crder 
expressed in the name of the ov- 
ernor followed, the plaintiffs had no 
cause of action. It may also be added on 
the authority of the decision of the 


Arjun Sinzh v. T. D. Ghosh (FB) 


A.LR. 


Supreme Court in Bachhittar Singh v. 
State of Punjab, AIR 1963 SC 395 that 
unless the order was communicated to 
the parties, it was not effective. Even 
after the decision of this point against 
the plaintiffs, the learned Additional Dis- 
trict Judge proceeded to decide points 4, 
D and 6 and on those points recorded 
findings against defendant No. 4. Al- 
though in view of its decision on points 
2 and 3, the lower appellate Court main- 
tained the dismissal of the suit, defen- 
dant No. 4 feeling aggrieved by the deci- 
sion of the learned Additional District 
Judge on points 4, 5 and 6 preferred Se- 
cond Appeal No. 728 of 1969, lest the 
finding recorded by the Court of appeal 
below may operate as res judicata in a 
subsequent suit or in a subsequent pro- 
ceedings on the same issues. Second Ap- 
peal No. 736 of 1969 was preferred by the 
plaintiffs against the judgment and de- 
cree of dismissal passed by the Courts 
below. ` 


3. Learned Counsel for the plain- 
tiff respondents in Second Appeal No. 728 
of 1969 raised a preliminary objection to 
the maintainability of this appeal on the 
ground that defendant No. 4 had no right 
to prefer this appeal because the suit was 
ultimately dismissed even by the lower 
appellate Court. During discussion of 
this preliminary objection raised on be- 
half of the plaintiff respondents a ques- 
tion arose whether the decision of the 
lower appellate Court recordea against 
defendant No. 4 would operate as res 
judicata in a subsequent suit or proceed- 
ing or not. Mr. J. C. Sinha, learned 
Counsel for defendant No. 4 said that it 
may be that because of the decision of 
the Supreme Court in the case of Gang- 
appa Gurupadappa Gugwad v. Rachawwa, 
AIR 1971 SC 442 the decision of the 
lower appellate Court on points 4, 5 and 
6 will operate as res judicata in a subse- 
quent suit or proceeding. We, however, 
think that the decision of the Supreme. 
Court is clearly distinguishable. Had the 
dismissal of the plaintiffs’ suit been main- 
tained only because of absence of notice 
under Section 80 of the Code, it may well 
be that the decision on the other issues 
recorded in favour of the plaintiffs would 
have operated as res judicata. But the 
vital distinction in the present case is that 
even on point No. 2 the decision has gone 
against the plaintiffs. When it was held 
that the decision taken by the Cabinet 
was not justiciable, the effect of this de- 
cision was that the suit of the plaintiffs 
was premature and they had no cause of 
action to challenge the decision of the 
Cabinet, even if there was any and, 
therefore, there was no order in vogue or 
in effect till the institution of the suit, 
which could be said to have prejudiced 
the plaintiffs’ right and favoured defen- 
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dant No. 4. That being so, it is plain 
that the decision recorded by the lower 
appellate Court as to the merits of the 
‘alleged decision of the Cabinet, in the 
eye of law, is no decision as it was not 
necessary to be recorded. The. merit of 
a decision which could not be looked into 
and which was in vacuum was not neces- 
sary to be gone into and all the findings 
recorded by the lower appellate Court 
in that regard must be deemed to be of 
no effect. In that view of the matter, it 
is manifest that the decision of the lower 
appellate Court on those issues, as con- 
tended on behalf of the plaintiff respon- 
dents in Second Appeal No. 728 of 1969, 
icannot operate as res judicata in a sub- 
sequent suit or proceeding. It is well 
settled that a party against whom a find- 
ing is recorded has got a right of appeal 
even though the ultimate decision may 
be in his favour if the finding can ope- 
rate as res judicata in a subsequent suit 
or proceeding; if, however, it cannot 
operate as res judicata then such a party 
has no right of appeal. Having held that 
the decision of the lower appellate Court 
on points 4, 5 and 6 recorded against de- 
fendant No. 4 and in favour of the plain- 
tiffs cannot operate as res judicata in a 
subsequent suit or proceeding, we have 
got to hold that the appeal filed by de- 
fendant No. 4 is not maintainable. Hence, 
accepting the preliminary objection raised 
on behalf of the plaintiff respondents, we 
dismiss Second Appeal No. 728 of 1969 as 
being not maintainable. In the circum- 
stances there would be no order as to 
cost. 


4. In view of the dismissal of Se- 
cond Appeal No. 728 of 1969, as men- 
tioned above, plaintiff appellants in Se- 
cond Appeal 736 of 1969 prayed for per- 
mission to withdraw this appeal and did 
not press it. The prayer is allowed. The 
appeal is dismissed as withdrawn. There 
would be no order as to cost in this ap- 
peal either, 

Appeal dismissed. 
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tion papers and they are to be given faci- 
lities for examining those papers. This 
examination is obviously to enable them 
to raise objections, if any and hence both 
of them will be entitled to raise objec- 
tions before the election officer, though 
sub-rule (2) does not specify the persons 
so entitled. Consequently both will also 
be eligible to file an objection petition 
before the  sub-divisional magistrate 
under Rule 23 (4). In the absence of ex- 
press provision discrimination between 
the candidate and the proposer for pur- 
poses of sub-rule (4) cannot be deemed 
to have been intended by the legislature. 


No restriction has been imposed 
either by this rule or elsewhere. There- 
fore on the apparent meaning of the 


plain words of sub-rule (4) “any person 
aggrieved” cannot be confined to those 
who continue to be candidates by the ac- 
ceptance of their nomination papers. 

Moreover, a voter has a right to 
challenge the acceptance or rejection of 
a nomination by an election petition. 
This right cannot be denied to him even 
during the earlier stage before the sub- 
divisional magistrate. As he is not en- 
titled to be present during scrutiny and 
thus cannot raise the objection then, 
Rule 23 (4) must be taken to enable any- 
one (voter, proposer or candidate) to 
make his challenge before the sub-divi- 
sional magistrate irrespective of his hav- 
ing raised the objection before the elec- 
tion officer. 


Thus a person whose nomination has 
been rejected by the election officer (re- 
jection unchallenged under R. 23 (4) and 
becoming final) can also file the petition 
against the acceptance of the nomination 
of another candidate even if he has not 
made the objection before the election 
officer. 1961 BLJR 801, Followed. 

(Paras 5, 6, 7, 8, 9 and 10) 

Index Note:— (B) Panchayats 
Bihar Panchayat Raj Act, Section 79 (1) 
th} and (i) — Disqualifications to elec- 
tion as mukhiya — Material date for 
their application. 


Brief Note :— (B) The date of nomi- 
nation is the relevant date to decide whe- 
ther a candidate suffers from the dis- 
qualifications prescribed by Section 79 
(1) (h) and (i) for election as mukhiya. 
This is clear from.the present tense used 
in those clauses which indicates that the 
disqualifications must be subsisting on 
that relevant date. Therefore a candi- 
dates nomination cannot be rejected 
merely because he had entered into a 
contract with the gram panchayat about 
five years before the election and had 
not cleared dues to the panchayat about 
a year before the poll (Para 11) 

Index Note :— (C) Bihar Panchayat 
Raj Act, Section 79 (1) (h) and (i) — Dis- 
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qualifications under — If evidence thereon 
permissible for first time in writ jurisdic- 
tion. 
Brief Note:— (C)} In a writ petition 
against an order under Rule 23 (4), Bihar 
Panchayat Elections Rules declaring peti- 
tioner’s nomination invalid for disquali- 
fications under Section 79 (1) (h) and (i) 
evidence on the question of fact of exist- 
ence of those disqualifications (or. the 
relevant date) cannot be permitted for 
the first time. (Para 12)’ 
Cases Referred: Chronological Paras 
1961 BLJR 801, Ram Saran Singh 

Azad v. Tribeni Prasad Sukul 8 

Jyoti Narayan, for Petitioner; Jagan- 
nath Jha, Standing Counsel II, for Res- 
pondents. 

ORDER :— This is an  applization 
under Articles 226 and 227 of the Con- 
stitution of India for quashing an order 
passed by the Sub-divisional Magistrate 
under sub-rule (4) of Rule 23 of the Bihar 
Panchayat Elections Rules, 1959 (herein- 
after referred to as the Rules) and issuing 
necessary directions. 


2. The case of the petitioner, 
briefly, stated is as follows: There was 
an election of Sarwak Gram Panchayat 
situated within the jurisdiction oz the 
police-station at Rafiganj in the district 
of Gaya to take place in the year 1971. 
The date for nomination papers io be 
filed in connection with different posts 
was fixed as 30th of March, 1971. The 
petitioner filed his nomination paper for 
the office of Mukhiya. Respondents 4 to 
14 also filed their nominations for the 
same post. The nomination papers o= res- 
pondents Nos. 4 and 5 were, however, 
rejected thus leaving the petitioner and 
respondents 6 to 14 as the duly nominat- 
ed candidates. At the time of the scrutiny 
respondent No. 6 filed a petition of 
objection to the acceptance of the nomi- 
nation paper of the petitioner on the 
ground that he had entered into an agree- 
ment for the purpose of constructing a 
well in village Naraich lying in the Sar- 
wak Gram Panchayat and had received 
an advance of money therefor but did 
not construct the well. The election offi- 
cer rejected this petition and declared 
the nomination of the petitioner to be 
valid. The two respondents 4 and 5 
whose nomination papers had been re- 
jected did not file any objection pezition 
before the Sub-divisional Magistrate 
against the rejection of their nominetions 
and the matter thus became final. Res- 
pondent No. 4. however, filed an cbjec-~ 
tion petition under Rule 23 (4) before the 
Sub-divisional Magistrate directed against 
the acceptance of the nomination of the 
petitioner. Sub-divisional Magistrat> ac- 
cepted the objection and declared the 
nomination of the petitioner to be in- 
valid. Hence this application. 
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3. Learned counsel for the peti- 
tioner has raised two points kefore me: 
Firstly, that the learned Sub-divisional 
Magistrate had no jurisdiction to enter- 
tain this petition from responcent No. 4 
and the order passed thereon is, there- 
fore, without jurisdiction. Secondly, that 
the learned Sub-divisional Magistrate has 
committed an error of law which is ap- 
parent on the face of the record inasmuch 
as, he has not considered the question 
whether the petitioner was Cisqualified 
at the date of nomination but has ac- 
cepted the previous state of things exist- 
ing on a previous date as the determin- 
ing factor. I must state at the outset that 
there is no substance in the first conten- 
tion but the second contention of learned 
counsel must prevail. 


4. On the (first point learned 
counsel has urged that under sub-rule 
(4) of Rule 23 it is only a candidate who 
has made an objection before the elec- 
tion officer to the acceptance or rejection 
of a nomination paper who can file an 
objection before the learned Sub-divi- 
sional Magistrate. According to him no 
other person is entitled to raise such an 
objection. Learned counsel has urged 
that under sub-rule (1) of Rule 23 of the 
Rules the candidates and one proposer of 
each of the candidates are entitled to be 
present at the scrutiny and they are to 
be given all facilities to examine all the 
nomination papers received, that sub- 
rule (2) provides for the examination of 
the nomination papers by the election 
officer and decision of all objections 
which may be made at the time to any 
nomination and that sub-rule (4) provides 
that any person aggrieved by an order 
of the election officer accepting or re- 
jecting a nomination paper may file an 
objection before the sub-divisional Magis- 
trate. It is urged that reading Rule 23 
as a whole it is quite apparent that the 
person who can raise an objection before 
the Sub-divisional Magistrate must be 
the candidate who had raised the objec- 
tion earlier. It is urged that even the 
proposer though present at the scrutiny 
cannot raise an objection before the Sub- 
divisional Magistrate under sub-rule (4). 
Learned counsel for the parties have 
stated that this is a question which arises 
for the first time in this Court and there 
is no decision on the point. 


5. J am unable to accept the inter- 
pretation put upon the provisions of sub- 
rule (4). It appears from sub-rule (1) 
that not only the candidates but even} 
the vroposers are allowed to be present 
at the time of scrutiny and they have to 
be given facilities for examining the 
nomination papers. Obviously, the pur- 
pose of such examination is žo enable 
them to make any objections to the ac- 
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ceptance or rejection of a nomination 
paper. Sub-rule (2) provides for such 
objections to be decided. Sub-rule (2) 
does not specifically mention as to who 
are the persons entitled to raise the 
objections. But it is quite obvious that 
persons present and given facilities for 
examination of nomination papers must 
be deemed to be persons entitled to raise 
objections before the election officer. The 
relevant part of sub-rule (2) says “......... 
the election officer shall examine 

nomination papers and shall decide all 
objections which may be made at the 
time to any nomination and may either 
on such objection or on his own motion 


CETERA reject any nomination paper......” 
The words “all objections which may be, 
made at the time” must be deemed to 
mean or include all objections which may 
be made by any of the persons present at 
the time. 


6. Sub-rule (4) which needs jin- 
terpretation in this case is as follows: 


“Where the powers of the Election 
Officer under the preceding sub-rule are 
exercised by an officer other than the 
Sub-divisional Magistrate, any person 
aggrieved by an order of the Election 
Officer accepting, or rejecting a nomina- 
tion paper may, within seven days from 
the date of such order, file an objection 
petition before the Sub-divisional Magis- 
trate who shall consider the grounds of 
objection raised in the petition and pass 
orders thereon within a week of the fil- 
ing of the objection petition. Any order 
passed by the Sub-divisional Magistrate 
under this sub-rule shall, subject to any 
decision to the contrary given by the 
Election Tribunal on the trial of an elec- 
tion petition calling in question the elec~ 
tion be final”. 


The question is whom the words 
tany person aggrieved by an order of 
the election officer” refer to. The argu- 
ment of learned counsel that they refer 
to the candidates alone must be reject- 
ed. One may ask why is it not open 
to the proposer of a candidate to raise an 
objection to the nomination of another 
candidate. When a voter proposes a parti- 
cular person for a particular office he 
is interested in the order passed by the 
election officer accepting or rejecting his 
candidates nomination paper. He is 
equally interested in getting nomination 
papers of other rival candidates rejected. 
In view of what I have said about sub- 
rule (2) viz. that even a proposer can 
raise objection, it is impossible to come 
to the conclusion that although the pro- 
poser may object before the election offi- 
cer to the acceptance of the nomination 
paper of another candidate, it is not open 
to him to raise an objection by a peti- 
tion under sub-rule (4) before the Sub- 
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divisional Magistrate. The legislature 
cannot be deemed, in the absence of any 
express provision, to have intended to 
make a discrimination between the 
candidates and the proposers for the 
purpose of making an objection under 
sub-rule (4). Both categories of persons 
may be aggrieved by the order of the 


election officer. 

In the instant case the objec- 
tion was made before the Sub-divisional 
Magistrate by a candidate whose nomi- 
nation paper itself had been rejected but 
he had not raised any objection to it be- 
fore the Sub-divisional Magistrate under 
Rule 23 (4). It is, therefore, said that he 
had ceased: to be a candidate in view of 
the rejection of his nomination paper 
and his having not made any objection 
before the election officer and that he 
could not have made the objection before 
the Sub-divisional Magistrate. I am un- 
able to accept this contention. If this 
contention were to be accepted, it would 
mean that even if he had raised an ob- 
jection before the election officer, he 
would not. be in a position to challenge 
the order of the Election Officer before 
the Subdivisional Magistrate. And there 
is no justification for importing into 
Rule 4 all this. In the absence of any ex- 
press or implied provision to this effect, 
it would be wrong to suppose that under 
sub-rule (4) it is only a person who is 
yet in the field as a candidate who alone 
can challenge the acceptance of the nomi- 
nation paper of another candidate before 
the Subdivisional Magistrate. This would 
be importing into sub-rule (4) something 
which does not exist and for which there 
is no sanction in law. The words “anv 
person aggrieved” occurring in sub-rule 
(4) cannot be interpreted so as to mean 
only such persons as were candidates pre- 
sent at the time of the scrutiny and who 
are themselves duly nominated candi- 
dates thereafter. Such an interpretation 
would be doing violence to the language 
of the rule. 


8. Reading sub-rule (4) of Rule 
23, it must be noted that the Legislature 
has used comprehensive words by saying 
that “any person aggrieved with the 
order of the Election Officer accepting or 
rejecting a nomination paper may file an 
objection petition before the Subdivi- 
sional Magistrate.” There are no words of 
limitation put in this rule nor does one 
find it elsewhere. It is a well-accepted 
rule of interpretation that plain words 
used by the Legislature must be given 
their apparent meaning unless there is 
anything in the context to lead to the 
contrary conclusion. It will appear from 
Rule 72 that an objection petition can be 
filed by any voter or any candidate. The 
question whether a nomination paper has 
been properly accepted or not, can cer- 
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tainly be agitated by an election petition. 


A voter thus has been given the right. 


to challenge the election on this ground. 
The question arises whether the same 
right of challenging the acceptance or re- 
jection of a nomination paper at an ear- 
lier stage before the Subdivisional Magis- 
trate is available to the voter including 
a proposer or not. It is obvious that in 
the absence of any rule to the contrary 
no limitation can be put upon the right 
of the voter by reading the words “any 
person aggrieved” in the limited sense as 
referring to the candidate alone. Ir my 
view, therefore, Rule 4 enables any per- 
son aggrieved, be he a voter, a proposer 
or a candidate, to raise an objection be- 
fore the Subdivisional Magistrate under 


Rule 4 I have been able to find out a. 


decision of a learned Judge of this Court 
which supports the view which I have 
taken. It is in the case of Ram Saran 
Singh Azad v. Tribeni Prasad Sukul. 
(1961 BLJR 801). The learned Judge took 
the same view as I have done, namely, 
that any person, be~he a voter or a can- 
didate, can make an objection under Rule 
93 (4) if he is aggrieved by the order of 
Ithe Election Officer, even though an ob- 
jection on the ground taken in the veti- 
tion was not taken earlier. 


9. I have already held that in the 
absence of any limitation in the word- 
ings of Rule 23 (4) it would be doing vio- 
lence to the language of the rule if it be 
said that the words “any person aggriev- 
ed” mean only such persons as had raised 
an objection before the Election Officer. 
It may be that a person who had not zais- 
ed any objection before the Election Dffi- 
cer may. raise the objection before the 
Subdivisional Magistrate. Obviously = 
voter is not entitled to be present at the 
time of the scrutiny and is thus incapable 
of raising an objection at the time of the 
scrutiny. The rule must be read, there- 
fore, as enabling any person whether he 
had raised such objection before the 
Election Officer or not, to be entitled to 
raise an objection before the Subdcivi- 
sional Magistrate. If a contrary intervre- 
tation were to be accepted it would have 
the effect of limiting the right of the 
voter to challenge before the Subcivi- 
sional Magistrate the acceptance or re- 
jection of a nomination, a view for which 
there seems to be no sanction in law. It 
cannot, therefore, be said that the words 
“any person aggrieved” include the can- 
didates but exclude the proposer or any 
other voter. It cannot also be held that 
the words mean only such candidates as 
had made an objection before the Elec- 
tion Officer and continue to be duly nomi- 
nated candidates. 


10. In my view, the Subdivisicnal 
[Magistrate was acting within his juris- 
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diction in entertaining the objection filed 
by respondent No. 4. The first contention 
of learned counsel must, therefore, be 
rejected. 


11. © With regard to second con- 
tention it has been rightly urged that the 
learned Subdivisional Magistrate has mis- 
directed himself on a question of law. 
Section 79 of the Bihar Panchayat Raj 
Act (hereinafter referred to as the Act) 
contains disqualifications of Mukhia and 
others. Clauses (h) and (i) of sub-section 
( 1) of Section 79 are the relevant provi- 
sions for the purpose of the present case. 
They are as follows: 


, “79. Notwithstanding anything con- 
tained in this Act, a person shall be dis- 
qualified for election, nomination or ap- 
pointment as a ‘Mukhia’, member of the 
Executive Committee, Sarpanch, or Panch 
if such person............ 


XX XX x. 

(h) holds any salaried office or place 
of profit in the gift or disposal of a ‘Gram 
Panchayat’. 

(i) has directly or indirectly any 
share or interest in any contract, with, 
by or on behalf of, the ‘Gram Pancha- 
yat’ while owning such share or interest.” 

In the instant case the learned Sub- 
divisional Magistrate has come to the 
conclusion that the Mukhia of the afore- 
said Gram Panchayat had given a con- 
tract to the petitioner for construction of 
the well in the year 1966 and the peti- 
tioner had received an advance for the 
same in the year 1967 and it appeared 
that the money had not been refunded 
in 1970 for which distress warrant had 
been issued and therefore the petitioner 
held an office of profit and owed dues to 
the Gram Panchayat. On this ground the 
learned Subdivisional Magistrate held the 
nomination paper of the petitioner to be 
invalid. The learned Subdivisional Magis- 
trate has committed an error of law in 
construing the provision of clauses (h) 
and (i) of Section 79 of the Act. The use 
of the present tense in both clauses (h) 
and (i) leaves no room for doubt that the 
disqualification must be subsisting at the 
relevant date ie. the date of nomination. 
It was, therefore,- the date of the nomi- 
nation which was the relevant date for 
the purpose of finding out whether the 
petitioner suffered from any of the dis- 
qualifications. There might have been 
dues in the year 1970 but they could 
have as well been paid off before the 
date of the nomination. There might have 
been a contract in the year 1966, but it 
could have ceased to subsist before the 
date of nomination. The Subdivisional 
Magistrate has not cared to find out whe- 
ther any of these disqualifications exist- 
ed so far as the petitioner is concerned 
at the date of the nomination. He has 
relied on the antecedent facts and has 
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declared the nomination paper of the 
petitioner to be invalid for that reason. 
The learned Subdivisional Magistrate had 
undoubtedly no jurisdiction to act in the 
manner he did. If there were no disquali- 
fications existing at the date of the nomi- 
nation, the petitioner’s nomination paper 
could not have been rejected. In the ab- 
sence of any finding to the effect that 
such disqualifications existed at the rele- 
vant date, the order cannot be sustained. 


12. In this connection I would 
mention that the petitioner has stated on 
affidavit several facts. Firstly, that the 
contract was entered into between the 
Block Development Officer and the peti- 
tioner and it was not by or on behalf of 
the Panchayat, and that the Gram Pan- 
chayat had nothing to do with this con- 
tract and secondly that the amount due 
from him had been realised by issue of 
distress warrant on the 23rd of January, 
1971 more than two months before the 
date of the nomination. The agreement 
and the work order have been produced 
as Annexures 3 and 4 to this application. 
In my view, it will not be proper for this 
court to enter into the evidence on the 
point as to whether the alleged disquali- 
fication subsisted at the date of nomina- 
‘tion. There is no statement in the present 
petition whether these documents had 
been produced before the Subdivisional 
Magistrate. There is also nothing to show 
that any document to show that the dues 
had been paid off long before the date of 
his nomination paper had been produced 
before the Subdivisional Magistrate. In 
such circumstances this court will not for 
the first time consider the evidence and 
decide a question of fact. This will be a 
matter to be considered by the Subdivi- 
sional Magistrate. 


13. For the reasons mentioned 
above, I would quash the order passed by 
the Subdivisional Magistrate on the 12th 
of April, 1971 invalidating the nomination 
paper of the petitioner and direct him to 
consider the question as to whether there 
was any subsisting disqualification in res- 
pect of the petitioner on the date of no- 
mination and to dispose of the matter in 
accordance with law. 


14. This application is accordingly 
allowed. There will however, be no 
order for costs. ~- 

Petition allowed. 
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Bisheshwar Singh, Petitioner v. The 
Subdivisional Magistrate, Barh and others, 
Respondents. 

Civil Writ Jurdn. 
1971, D/- 26-2-1973. 


Index Note:— (A) Civili P. C. (1908), 
S. 151 — Scope — Section does not create 
new powers, it only saves powers which 
a court possesses, (Para 11) 


Index Note:— (BÐ) Panchayats 
Bihar Panchayat Election Rules (1959), 
R. 23 — Election Officer has no power to 
review his own decision. (Para 13) 


Brief Note:— (B) The legislature and 
the rule making authority have given spe- 
cific powers to the Election Officer and 
taken care to provide that the Election 
Officer’s decision shall in some cases be 
final subject to its revision by other au- 
thorities. It is, therefore, not possible to 
accept that in the absence of any provi- 
sion either expressly or in implied man- 
ner giving a power to review, the Elec- 
tion Officer has such power. (Para 14) 


Index Note:— (C) Bihar Panchayat 
Election Rules (1959), R. 23 (4) — Matters 
to be considered by the Subdivisional 
Magistrate. 


Brief Note:— (C) The provision that 
the Subdivisional Magistrate is to “con- 
sider the grounds of objection raised in 
the petition and pass orders thereon” 
cannot be read to mean that Subdivisional 
Magistrate is not bound to consider any- 
thing other than what are raised as 
grounds of objection in the petition. 
While considering the objections he must 
also consider the points raised by the 
opposite party. His powers are in the 
nature of revisional powers and not ap- 
pellate powers. He has’ got to consider 
the case or the points raised by the per- 
son who is to be adversely affected by his 
decision in the matter of acceptance or 
rejection of nomination paper. 

(Para 18) 


Index Note:— (D} Bihar Panchayat 
Election Rules (1959), R. 21 (6) — Filing 
of more than one nomination paper for 
the same post — By itself not a valid 
reason for rejecting nomination paper. 

(Para 20) 
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ORDER :— This is an application 
under Articles 226 and 227 of the Consti- 
tution of India for the issue of an ap- 
propriate writ quashing an order passed 
by the Subdivisional Magistrate under 
Rule 23 (4) of the Bihar Panchayat Elec- 
tion Rules (hereinafter called ‘the Rules’) 
rejecting the nomination paper of the 
petitioner for the post of Mukhia of the 
Gram Panchayat. 


2. It appears that the general elec- 
tion of the Kondi Gram Panchayat with- 
in Pandarak Block in the district of Patna 
was to be held in the year 1971. The 27th 
of March, 1971 was, according to the pro- 
gramme, the date for filing of nomination 
papers for the various posts. The. peti- 
tioner filed his nomination for the post 
of Mukhia. Others who filed their nomi- 
nation for the same post were respondent 
No. 3 and one Anandi Singh. It is said 
that the petitioner by way of abundant 
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caution filed two nomination papers for 
the same post with the required fee of 
Rs. 20/-. In one of the nomination papers, 
however, by inadvertence the post of 
Mukhia was not mentioned and the 
column was left blank. Respondent No. 3, 
however, fraudulently enclosed a receipt 
for a sum of Rs. 10/~ with the nomination 
paper in which the column for the post 
was left vacant. At the time of scrutiny 
respondent No. 3, who is the sitting 
Mukhia, raised an objection against the 
validity of the nomination paper of the 
petitioner on the ground that the two 
nomination papers of the petitioner were 
for the post of Mukhia and the member- 
ship of the Executive Committee. The 
Election Officer, therefore, rejected both 
the nomination papers of the petitioner 
by writing the word “rejected”. The no- 
mination paper of the third candidate 
Anandi Singh was also rejected. The peti- 
tioner had, however, stated before the 
Election Officer at the time of scrutiny 
that he had not filed the necmination 
paper for two posts, that the receipt for 
Rs. 10/- had not been.enclosed by the 
petitioner or his proposers and that in 
any case the second nomination paper 
not showing the post for which he had 
been nominated ought to be ignored. He 
also filed a petition before the Election 
Officer stating the facts aforesaid. On 
perusing this application and after consi- 
dering the circumstances the Election 
Officer, then passed an order by which 
he accepted the first nomination paper 
and declared him to be duly nominated 
candidate. As against this order respon- 
dent No. 3 filed a petition of objection 
before the Subdivisional Magistrate 
under Rule 23 (4) mainly on the ground 
that the Election Officer had no right to 
review his own order. The Sub-divisional 
Magistrate accepted the objection and 


declared the nomination of the petitioner 


to be invalid. Hence this application. 


3. It is further stated by the peti- 
tioner that respondent No. 3 has not yet 
been declared elected as the Mukhia. A 
counter~affidavit has been sworn on be- 


half of respondents 1 and 2, namely, the 


Sub-divisional Magistrate and the Election 
Officer, wherein it has been stated that 
respondent No. 3 was declared elected at 
9-30 am. on the 16th of April, 1971 be- 
fore the stay order was passed by this 
Court and could be received by them. In 
this connection it may be mentioned that 
the present application was filed on the 
15th of April, 1971 and it was admitted 
on the 16th of April, 1971 and by an order 
passed on that date the declaration of 
the result had been stayed. 


4, The main point raised by learn- 
ed counsel for the petitioner, is that the 
Election Officer was acting as a quasi-judi- 
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cial officer and every person or authority 
exercising judicial functions has an in- 
herént power to review its own order 
and, therefore the Election Officer had 
rightly reviewed his own order and ac- 
cepted the nomination paper of the peti- 
tioner. Secondly, it is urged that the 
learned Sub-divisional Magistrate com- 
mitted an erorr of law in rejecting the 
nomination paper of the petitioner mere-~ 
ly on the ground that the Election Officer 
had no right to review his order and 
without considering the question on 
merits as to whether the nomination 
paper of the petitioner had been impro- 
perly rejected in the first instance and 
rightly accepted by the subsequent order. 
Learned counsel for the parties have stat- 
ed that they have not been able to find 
out any decision of any High Court on 
the question as to whether a person or 
authority exercising functions under the 
law of elections has such a right of re- 
view. 


5. In support of his contention 
learned counsel for the petitioner has, 
however, placed reliance on two decisions 
first in the case of Aijaz Ahmad v. Nazi- 
rul Hasan, (AIR 1935 All 868) and the 
second in the case of Jagir Singh Sobha 
Singh v. Settlement Commissioner, Pepsu, 
(AIR 1959 Punj 457) (FB). In the Allaha- 
bad case there was a decree passed by 
the Civil Court which had been trans- 
ferred for execution to the Collector and 
during its execution certain properties 
were sold and purchased by the decree- 
holder and the sale having been confirm- 
ed the records were sent back by the 
Collector to the Civil Court. The decree- 
holder had obtained the sale certificate 
and formal delivery of possession. There- 
after the judgment-debtor had filed an 
application before the Collector for set- 
ting aside the sale on the ground of fraud. 
The Collector had passed an order set- 
ting aside the sale. A suit was then filed 
by the decree-holder-auction-purchaser 
for a declaration inter alia that the order 
of the Collector was without jurisdiction. 
The trial Court upheld the plaintiff’s con- 
tention that the Collector had no juris- 
diction either to set aside the sale or to 
review his own order confirming the 
sale. There was an appeal to the High 
Court. The learned Judges held that the 
Collector had the power to confirm or 
set aside the sale—a power similar to the 
powers conferred on the Civil Court by 
the Civil Procedure Code. On the next 
Pee their Lordships observed as fol- 
ows:-— 


“Tt is well settled that a Court has 
inherent jurisdiction to recall and cancel 
its invalid orders, and to make such 
orders as may be necessary for the ends 
of justice or to prevent abuse of the pro- 
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cess of the Court. On principle there is 
no difference between an order passed by 
a Court and an order passed by an offi- 
cer acting judicially. The orders passed 
by both are judicial orders, and if a Court 
has inherent power to correct its judicial 
orders there seems no justification for 
holding that an officer acting judically 
has not similar powers. If a Court has 
power to make such orders as may be 
necessary for the ends of justice or to 
prevent abuse of the process of the 
Court, an officer acting judicially mus 
on principle have similar powers....... Poi 
Their Lordships held that although the 
Collector had become functus officio after 
the records of the case had returned to 
the Civil Court the inherent power vest- 
ed in him to correct his judicial order 
entitled him to do so even thereafter and 
that the aforesaid right did not depend 
on the continuance of the proceeding in 
the course of which the order was previ- 
ously passed and it could be exercised 
even after the termination of the pro- 
ceeding, 


6. In the Full Bench case of Jagir 
Singh Sobha Singh, AIR 1959 Punj 457 
(FB) one of the questions before the 
learned Judges was whether an order 
made by the Revenue Minister acting for 
the State Government could be subse- 
quently cancelled by the State Govern- 
ment. In that case a scheme of consoli- 
dation had been framed and confirmed 
but the Revenue Minister had subse- 
quently found that the scheme had not 
been prepared on fair and equitable 
lines and, therefore, had directed a re- 
partition of the entire village to be done 
afresh. Thereafter an order was issued by 
the Government in which it was said 
that the ex-Revenue Minister’s order be- 
ing illegal and without jurisdiction be 
ignored and no re-partition need be done. 
The second order was challenged by a 
writ petition on the ground that in the 
absence of any statutory power the pre- 
vious order could not be reviewed. In 
connection with this argument Dulat, J. 
le delivered the judgment for the Court 
said : 

"Stated in that form as rigid rule 
of law the proposition, to my mind, is 
wholly unacceptable. I say this because 
it seems to me essential to affirm that 
every tribunal has inherent power to 
correct its own error, provided, of course, 
the circumstances are such that the cor- 
rection of that error is necessary in the 
interest of justice. Such inherent power 
is necessarily implied in the setting un 
of any authority on whom the responsi- 
bility of deciding any matter rests, and 
seems to me that to deny such power to 
any tribunal would render that tribunal 
ineapable of properly deciding the mat- 


ter entrusted to it.” 
à 
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The learned Judge relied on the decision 
of Iqbal Ahmad, J. in the Allahabad case, 
AIR 1935 All 868 mentioned above and 
applying the aforesaid principle held that 
the State Government was not debarred 
-from recalling an invalid and unjust or 
erroneous order made by it previously. 


7. No decision has been cited by 
learned counsel for the respondents. 
There is, however, a Bench decision of 
this Court in the case of Ramnath Pra- 
sad v. State Transport Appellate Autho- 
rity, Bihar, Patna, (AIR 1957 Pat 117) 
wherein the learned Judges held that it 
is well settled that a power of review is 
not inherent in any authority and that 
the moment a right to decide is exercis- 
ed the authority becomes functus officio, 
except for the matter of grave clerical 
error or mistake committed by the au- 
‘thority for which the authority is respon- 
sible. In this case the question involved 
was whether the Regional Transport Au- 
thority had any power to review its order 
passed earlier. Their Lordships held that 
under the statute and the rules it had no 
such power and apart from the statute 
there was no inherent power in the au- 
thority to review its order. In Patna Elec- 
tric Supply Workers’ Union v. A. Hassan, 
1957 BLJR 705 = (AIR 1958 Pat 427). ano- 
ther Bench decision of this Court the ques- 
tion for consideration was whether the 
Appellate Authority under Industrial 
Employment (Standing Orders) Act, 1946 
could exercise inherent powers or like 
powers envisaged by Sections 151, 152 
and 153 of the Code of Civil Procedure 
(hereinafter referred to as ‘the Code’) 
which have not been made applicable to 
the Act or to the Appellate Authority. 
The learned Judges held: 


“It is well settled law that the 
powers of a Tribunal of special jurisdic- 
tion are circumscribed by the statute 
under which it is constituted. Such Tri- 
bunal must act within its powers con- 
ferred on it by the statute which creates 
it.’ 


It was further held that such an autho- i 


rity is not a court much less a civil court 
so as to enable them to exercise inherent 
powers. Reliance was placed, by the learn- 
ed Judges on a decision of the Supreme 
Court in the case of J. K. Iron and Steel 
Co. Ltd., Kanpur v. The Iron and Steel 
Mazdoor Union, Kanpur, (AIR 1956 SC 
231) where their Lordships were consi- 
dering the scope and authority of an ad- 
judicator under the Industrial Disputes 
Act, 1947 and observed: 


“All the same, wide as their powers 
are, these Tribunals are not absolute, and 
there are limitations to the ambit of their 
authority......... Their powers are derived 
from the statute that creates them and 
they have to function within the limits 
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imposed there and to act according to its 
provisions.” 

In the ease of Patel Narshi Thakershi v. 
Pradyumansinghji Arijunsinghii. (AIR 
1970 SC 1273) their Lordships were con- 
sidering the question whether the com- 
missioner appointed as a delegate of the 
State Government under Section 63 of 
the Saurashtra Land Reforms Act had the 
right to review an order passed by the 
Government. Their Lordships held in 
that connection as follows:— 


“It is well settled that the power to 
review is not an inherent power. It must 
be conferred by law either specifically 
or by necessary implication. No provision 
of the Act was brought to our notice from 
which it could be gathered that the Gov- 
ernment had power to review its own 
order. If the Government had nod power 
to review its own order it is obvious that 
a delegate could not have reviewed its 
order.” 


In the case of Haji Zakeria Suleman v. The 
Collector, Yeotmal, (AIR 1963 Bom 233) 
the question was whether the Rent Con- 
troller or the Rent Control authorities 
under the C. P. & Berar Letting of House 
and Rent Control Order could exercise 
neha powers. The learned Judges 
eld:-— 


“Inherent power can only be impli- 

ed in the civil courts having general juris- 
diction but where, as here, special autho- 
rities are constituted under a special sta- 
tute and for special object, it is not pos- 
sible to imply inherent powers in them. 
We must turn to the statute itself to find 
the power either in its express terms or 
by necessary implication.” 
They, however, held that although there 
is no express provision in the Rent Con- 
trol Order permitting the contrcller or 
the appellate authority to dismiss for de- 
fault or to restore to file an application 
or appeal, such a power must be implied 
in the provisions of the Act. 


8. The question whether an Elec- 
tion Tribunal can be deemed to have in- 
herent powers had arisen in some cases 
which I propose to discuss hereafter. In 
the case of Sunder Lal Mannalal v. Nand- 
ramdas Dwarkadas, (AIR 1958 Madh Pra 
260) an election petition filed under the 
Representation of People Act, 1951, had 
been dismissed for default and restored 
by the Tribunal. The argument was that 
the Tribunal had no power to restore the 
election petition, there being no such 
power given to it. The learned Judges 
held:— 

“Now the Act does not give any 
power of dismissal but it is axiomatic 
that no court or tribunal is supposed to 
continue a proceeding before it when the 
varty who has moved it has not appear- 
ed nor cared to remain present. The dis- 
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missal, therefore, is under an inherent 
power which every Tribunal possesses. 
No express provision in the -Act was ne- 
cessary to empower the court to make 
the order of dismissal in default. 

The learned Judges further held:— 


“No doubt the Act does not lay down 
in so many words that a petition dismis~ 
sed in these circumstances can be restor- 
ed: but we take it that the inherent 
powers which every civil court exercises 
are vested in the tribunal. It is the inhe- 
rent right of a court to restore proceed- 
ings dismissed by it ex debito justitiae 
when sufficient cause has been made 
OU cca 


The principle laid down in this case was, 
however, not accepted by the Allahabad 
High Court as will appear from the deci- 
sion in the case of Vishwanath Prasad v. 
Malkhan Singh Sharma, (AIR 1964 AȚI 
181). The learned Judges were also consi- 
dering the competency of an Election Tri- 
bunal under the Representation of People 
Act to dismiss an election petition and 
the right to restore the same. They held 
that the Election Tribunal has no power 
to dismiss an election petition for default 
and, therefore, the question of restoring 
it cannot arise. They observed that a Tri- 
bunal cannot be said to possess inherent 
powers to dismiss an election petition in 
any way it likes. The learned Judges ex- 
pressly said that they were unable to 
agree with the line’ of argument adopted 
by the learned Judges in the case of 
Sunderlal Mannalal, AIR 1958 Madh Pra 
260 (supra). Reliance was placed on the 
decision of the Supreme Court in the cases 
of K. Kamaraja Nadar v. Kunju Thevar, 
(AIR 1958 SC 687) and Inamati Mallappa 
Basappa v. Desai Basavaraj Ayyappa, 
(AIR 1958 SC 698) and also on the case of 
Venkatasubbiah Chettiar v. Sesha Aiyar, 
(AIR 1924 Mad 797). In the case of Martin 
Burn Ltd. v. R. N. Banerjee, (AIR 1958 
SC 79) one of the questions before their 
Lordships was whether the Labour Ap- 
pellate Tribunal could review its own 
order. Their Lordships held that the 
Labour Appellate Tribunal is the crea- 
ture of the statute and all its powers 
must be found within the four corners 
of the statute. Their Lordships then pro- 
ceeded to examine the powers of the Tri- 
bunal given by the Act and held on that 
basis that the Tribunal had such power. 
In the case of K. Kamaraja Nadar, AIR 
1958 SC 687 (supra) their Lordships after 
discussing the provisions of law relating 
to elections said : 


“These provisions go to show that 
tan election contest is not an action at law 
or a suit in equity but is a purely statu- 
tory proceeding unknown to the common 
law and that the court possesses no com- 
mon law power’ ”, 
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In the case of Inamati Mallappa Basappa, 
AIR 1958 SC 698 (supra) their Lordships 
held that the Representation of the Peo- 
ple Act is a self-contained Code govern- 
ing the trial of election petitions and in 
spite of the provisions of Section 90 (1) 
of the Act the provisions of Order 23. 
Rule 1 of the Code do not apply to elec- 
tion petitions and further that the Elec- 
tion Commission has no such power. In 
the case of Venkata Subbiah Chettiar, 
AIR 1924 Mad 797 (supra) while an elec- 
tion petition was pending before the Dis- 
trict Judge under the Rules of Madras 
District Municipalities Act a petition had 
been filed purporting to be under Ss. 94, 
141, 151 and Order 39, Rule 2 of the Code 
and an order had been passed restrain- 
ing the petitioner of that case from tak- 
ing his seat in the Municipal Council un- 
til the disposal of the petition. One of 
the rules said that every election peti- 
tion shall be enquired into by the Judge 
as nearly as may be in accordance with 
the procedure applicable. under the Civil 
Procedure Code, 1908 to the trial of suits. 
The argument before the learned J udge 
was that the District Judge had a resi- 
duary power which enabled him to pass 
the order. It was held that the District 
ae had acted without jurisdiction. 


9. There is one case relating te 
the U. P. Panchayat Raj Act, 1947, which 
has come to my notice. Jt is the case of 
Rameshwar Dayal v. Sub-divisional Offi- 
cer, Ghatampur, AIR 1963 All 518. In 
this case a direction had been given by 
the Sub-divisional Officer to stay trans- 
fer of the charge of the office of Pradhan 
to the person who was declared elected 
as the Pradhan and directing the stay of 
the removal of the petitioner from the 
office of the Pradhan during the pendency 
of an election petition filed by him 
against the election of the opposite party. 
The argument raised was that the Sub- 
divisional Officer had got all the powers 
conferred upon Courts by Sections 94 
and 151 and Order 39, Rule 2 and 
Order 41, Rule 5 of the Code. iscus- 
sing the point in respect of the applica- 
tion of Section 151 of the Code the learn- 
ed Chief Justice who delivered the judg- 
ment for the Court said: 


“The inherent powers are of a Court 
and we do not accept that an Election 
Tribunal is a Court. Merely because it 
records evidence, hears parties and de- 
cides certain disputes between them, it 
does not become a Court which is in- 
vested with the power of making any 
order that it considers necessary in the 
interest of justice or to prevent abuse of 
process of the Court. Courts derive au- 
thority from the Crown but Election Tri- 
bunals do not and there is no question of 
their doing justice regardless of rules of 
procedure. They are created by the sta- 
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tute to decide certain disputes and are 
bound to decide them strictly accarding 
to law after following the prescribed 
procedure and have jurisdiction ~o do 
only what they are expressly empower- 
ed to do. Only those Courts which have 
the general jurisdiction to do justic2 are 
competent to pass any orders that they 
consider necessary in the interest of jus- 
tice, even though they are not covered 
by express provisions of the laws of pro- 
cedure.” 


10. An analysis of the decisions 
aforesaid thus clearly establishes the fol- 
lowing propositions: 


(i) That there is no inherent rower 
vested in every authority to review its 
own decisions. 


(ii) That an Election Tribunal oz au- 
thority is a creature of a statute and does 
not have powers of common law. 


(iii) That the powers of such a zrea- 
ture of statute must be found within the 
four corners of the statute itself. 

(iv) That the power of review is dif- 
ferent from the power to sit in appeal and 
howsoever thin the line may be in the 
exercise of such powers, a power o? re- 
view cannot be exercised merely in the 
case of an erroneous decision in any guise 
whatsoever. 


11. Applying these principles to 
the facts of the present case I proceed 
to determine whether or not the Eleztion 
Officer had the right to review his own 
previous erroneous decision. It has been 
argued in this connection that Sec. 84-B 
of the Act lays down that no election 
held under this Act or the Rules made 
thereunder shall be called in questicn in 
any Court on any ground whatsoever. ex- 
cept by an election petition presented to 
such authority and within such time and 
in such manner as may be prescribed. 
Rule 70 of the Rules also provides tc the 
same effect. Rule 79 (2), however pro- 
vides as follows :— 

“Subject to the provisions of these 
rules, every election petition shall be 
tried by the Election Tribunal, as nearly 
as may be, in accordance with the proce- 
dure applicable under the Code of Sivil 
Procedure, 1908, to the trial of suits.” 
On the basis of this rule it has been urged 
that the Code of Civil Procedure applies 
and, therefore, even Section 151 of the 
Code applies and the inherent powers of 
a Civil Court to review its own order in 
certain: cases are thus available to the 
Election Officer. I am afraid I cannot ac- 
cept this contention. The provision ap- 
plying the Code of Civil Procedure makes 
the procedure applicable only to the 
trial of election petitions. It does not 
make the procedure applicable to cther 
functions exercised either by the Elec- 
tion Officer or by the Sub-divisional 
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Magistrate under Rule 23 (4) of the Rules. 
These provisions are, therefore, of no 
avail for the purpose of determining the 
point. In my view, the Election Officer 
is a creature of statute and all his powers 
must be found within the four corners 
of the statute. He does not have, there- 
fore, any inherent power to review his 
own decisions. In this connection it may 
also be mentioned that Section 151 of the 
Code does not clothe the Civil Court with 
inherent powers. It merely saves the 
inherent powers which a Court possesses. 
It cannot be said in the case of a creature 
of statute that it had any inherent power 
because all its powers must be given to 
it by the statute which creates it. 


12. That leads me to the next 
question as to whether the Bihar Pan- 
chayat Raj Act or the Rules made there- 
under give any such power to the Elec- 
tion Officer. In the whole of the Act 
nowhere is there any provision which 
either expressly or by implication gives 
the Election Officer any power to review 
or alter his own decision in any circum- 
stance. In the Election Rules also no such 
power has been expressly given to him. 
The functions of the Election Officer 
under Rule 17 begins on the eve of each 
general election when he fixes up a pro- 
gramme for the same. Next comes the 
stage of receipt of nomination papers 
and their scrutiny, provisions in respect 
of which have been made in Rules 18 to 
20. Rule 21 provides for disqualification 
for election and other matters relating 
to the qualification of a person entitled 
to file a nomination paper, the manner 
in which it has to be delivered to the 
Election Officer etc. Rule 23 deals with 
the matter of scrutiny. Rule 23 which is 
the relevant provision is as follows :— 


“Time for scrutiny: (1) On the date 
and hour appointed for the scrutiny of 
the nomination papers, the candidates 
and one proposer of each candidate may 
and, except for the purpose of assisting 
the Election Officer, no other person shall 
be present at the place where the scru- 
tiny is done. The Election Officer shall 
give such persons all reasonable facili- 
ties to examine the nomination papers of 
all candidates which have been received. 


(2) The Election Officer shall then 
examine the nomination papers and shall 
decide all objections which may be made 
at the time to anv nomination and may, 
either on such objection or on his own 
motion after such summary enquiry, if 
any, as he thinks necessary, reject any 
nomination paper on any of the follow- 
ing grounds, namely :— 

(i) that the candidate is disqualified 
from being chosen to fill the vacancy 
under Section 4 or Section 79 or sub- 
rule (1) of Rule 21; or i 
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(ii) that the proposer is disqualified 
from subscribing a nomination paper 
under sub-rule (4) of Rule 21; or 


(iii) that there has been any failure 
to comply with any provision of these 
rules; or 

(iv) that the signature or thumb 
marks of the candidate or of any proposer 
has been obtained by fraud: or 


(v) that the candidate has not de- 
posited the nomination fee required under 
sub-rule (7) of Rule 21. 


(3) The Election Officer shall endorse 
on each nomination paper his decision ac- 
cepting or rejecting the same, and if the 
nomination paper is rejected or if it is ac- 
cepted after objection has been taken to 
its validity, he shall record in writing a 
brief statement of his reason for such 
acceptance or rejection. Subject to any 
decision to the contrary given by the 
Election Tribunal on the trial of an elec- 
tion petition calling in question the elec- 
tion or subject to the provisions of sub- 
rule (4), the decision of the Election Offi- 
cer shall be final. 


(4) Where the powers of the Election 
Officer under the preceding sub-rule are 
exercised by an officer other than the 
Sub-divisional Magistrate, any person 
aggrieved by an order of the Election 
Officer accepting. or rejecting a nomina- 
tion paper may, within seven days from 
the date of such order, file an objection 
petition before the Sub-divisional Magis- 
trate who shall consider the grounds of 
objection raised in the petition and pass 
orders thereon within a week of the 
filing of the objection petition. Any 
order passed by the Sub-divisional 
Magistrate under this sub-rule shall, 
subject to any decision to the contrary 


given by the Election Tribunal on the. 


trial of an election petition calling in 
question the election, be final.” 


13. It must be noticed that an 
Election Officer has to decide all objec- 
tions which may be made at the time of 
scrutiny of any nomination paper and he 
may either on such objection or on his 
own motion reject any nomination paper. 
The grounds on which he may reject the 
nomination paper have, however, been 
clearly laid down in sub-rule (2). In 
accordance with sub-rule (3) he has to 
endorse on the nomination paper itself 
his decision accepting or rejecting the 
same. He is also required to record in 
writing a brief statement of his reasons 
for such acceptance or rejection. The 
most important point which emerges out 
of sub-rule (3) is that the decision of the 
Election Officer is final, subject to the 
decision, if any, to the contrary given 
either by the Election Tribunal or the 
Sub-divisional Magistrate under sub- 
rule (4). It appears that this is the prin- 
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ciple adopted by the rule-making autho- 
rity as there is a similar provision mak- 
ing final the order of the Sub-divisional 
Magistrate under sub-rule (4), subject to 
a contrary decision by the Election Tri- 
bunal. The provision thus leaves no 
no room for doubt that the order of the 
Election Officer becomes final as soon as 
it is passed by him except that it is sub- 
ject to the decision of the Sub~divisional 
Magistrate or the Election Tribunal. It 
is difficult to find anything in Rule 23 
which may by implication suggest that 
the Election Officer has any right to re- 
view his own decision. 


14, It is not necessary to refer to 
other powers of the Election Officer under 
the Rules because there appears to be no 
other provision which may appear to 
give implied authority to the Election 
Officer to review his own decision. On 
the other hand, the rule-making autho- 
rity has taken care to make final the 
decisions of the Election Officer in res~ 
pect of various matters. Under Rule 31 
the Election Officer has to select the 
polling station. The rule provides that 
once approved the polling stations shall 
not be changed. Under Rule 50 if the 
polling is interrupted by a riot or natu- 
ral calamity etc. the Election Officer has 
to appoint a date for taking a fresh poll 
and if such Election Officer is an officer 
other than the Sub-divisional Magistrate 
he has to do so with the previous ap- 
proval of the Sub-divisional Magistrate. 
Under Rule 61 the scrutiny of nomina- 
tion papers in respect of the post of Up- 
Mukhia or Up-Sarpanch has to be done 
by the Mukhia or Sarpanch and their 
decisions also are final subject to revi- 
sion by the Election Officer or the Elec- 
tion Tribunal. It will thus appear that 
the Legislature and the rule-making au- 
thority have given specific powers to the 
Election Officer and taken care to pro- 
vide that the Election Officer’s decision 
shall in some cases be final subject to its 
revision by other authority. It is in these 
circumstances difficult to accept that in 
the absence of any provision either ex- 
pressly or in an implied manner giving 
a power to review, the Election Officer 
has such power. 


15. In the present case what the 
Election Officer did was to reject the 
nomination paper on the ground that the 
petitioner had filed two nomination 
papers, one with which was appended a 
receipt for Rs. 20/- and the other with 
which was appended a receipt for Rupees 
10/-. Later, however, he passed an order 
by which he approved the nomination 
paper of the petitioner on‘ the ground 
that the petitioner had filed an applica- 
tion saying that he had filed only one 
receipt of Rs. 20/- and the payment in 
connection with the other . receipt had 


~ 
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not been made by him and that the same 
had been paid by somebody else with a 
view to get the petitioners nomina- 
tion paper rejected. The second greund 
which the Election Officer gave was that 
in the second nomination paper the 
column for the post for which nomina- 
tion is filed is blank. It is quite obvious 
from the order aforesaid that he had ac-~ 
cepted the nomination paper on the basis 
of new facts which he had not taken into 
consideration at the time of rejecting it. 
In view of sub-rule (2) of Rule 23 it was 
open to him to make an enquiry, if he 
so liked, in respect of the objection and 
then, to have either accepted the nomi- 
nation paper or rejected it. It appears, 
however, that the present enquiry on 
the basis of which he came to the con- 
clusions aforesaid was made subsequent 
to the rejection of the nomination paper. 
In my view, the Election Officer having 
rejected the nomination paper had be- 
come functus officio and he had no juris- 
diction whatsoever to review the order 
and come to an entirely contrary conclu- 
sion. There cannot be the slightest 
doubt, therefore, that mot having the 
power of review the Election Officer acted 
illegally in doing so. 


16. The second point raised by 
learned counsel is that the Sub-divisional 
‘Magistrate ought not to have set aside 
the subsequent order of the Election Offi- 
cer accepting the nomination paper of 
the petitioner merely on the technical 
ground that the Election Officer had no 
such right of review and without con- 
sidering on merits the points raised by 
the petitioner in respect of the validity 
oi his nomination paper. It appears that 
the petitioner had filed an affidavit be- 
fore the Sub-divisional Magistrate say- 
ing that the deposit of Rs. 10/- had not 
been made by him or on his behalf and 
that it had been made fraudulently by 
his rival candidate, respondent No. 3, in 
order to create mischief and that he had 
filed the nomination paper only for the 
post of Mukhia and no other post. It ap- 
pears from the order of the learned Sub- 
divisional Magistrate that he refused to 
go into the question as to whether apart 
from- the second order of the Election 
Officer the nomination paper of the peti- 
tioner could be declared valid. The 
learned Sub-divisional Magistrate’s order 
shows that on behalf of the petitioner he 
had been specifically invited to consider 
the first order passed on the nomination 
paper itself rejecting the nomination and 
that if this were done it would have 
shown that in one of the nominations the 
column meant for post had not been filled 
up. The learned Sub-divisional Magis- 
trate, however, refused to consider the 
matter because according to him in view 
of sub-rule (4) of Rule 23 he was entitled 
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to consider only such petitions as are 
filed under that sub-rule and, therefore, 
he limited the consideration of the matter 
only to the second order accepting the 
nomination paper and refused to go into 
the question as to whether the nomina- 
tion of the petitioner had been improper- 
ly rejected in the first instance. 


17. The aforesaid sub-rule (4) ob- 
viously enables any person aggrieved by 
an order of the Election Officer accepting 
or rejecting a nomination paper, to file 
an objection and the Sub-divisional Magis- 
trate is to “consider the grounds of objec- 
tion raised in the petition and pass orders 
thereon”. This provision has been read 
by the Sub-divisional Magistrate to mean 
that he is not entitled to consider any- 
thing other than what are raised as 
grounds of objection in the petition. 
This, in my view, is not a correct read- 
ing of the provisions of sub-rule (4). 


18. It is true that the Sub-divi- 
sional Magistrate has to consider . the 
grounds raised in the petition of objec- 
tion. In order to decide upon the objec- 
tion, however, he has also to consider 
the points raised by the opposite party. 
It is well recognised principle of natural 
justice that a person who is likely to be 
adversely affected by an order has to 
be given a hearing and when such hear- 
ing is given the points made by him have 
to be considered before a final decision 
of the matter. It cannot, therefore, be 
said that the points raised by the person 
in whose favour the order had been made 
cannot or ought not to be considered. If 
this were so there would be no point in 
giving a hearing to the other side and 
sub-rule (4) would mean that the Sub- 
divisional Magistrate has to decide on the 
That could not be 
the effect of sub-rule (4), The provisions 
of sub-rule (4) are not such which may 
be construed to provide for a remedy 
strictly in the nature of an appeal from 
the order of the Election Officer. If this 
were to be treated as an appeal then only 
the parties who had ‘made an objection 
before the Election Officer would be en- 
titled to file an appeal. In such a case 
the questions to be decided would be 
limited to the questions already raised 
earlier. Sub-rule (4) does not contain 
any such limitations. Even a voter who 
could have raised no objection at the 
time of the scrutiny can raise an objec- 
tion before the Sub-divisional Magistrate 
for the first time (see Ram Saran Singh 
Azad v. Tribeni Pd. Sukul, 1961 BLJR 
801). I have also held so in the case of 
Saligram Sharan Singh v. The State of 
Bihar, C. W. J. C. 474 of 1971 disposed 
of on 31-1-1973 (Pat). Therefore, the 
provisions of sub-rule (4) are not to be 
strictly interpreted. It is more in the 
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nature of revision than in the nature of 
an appeal. Acting under sub-rule {4}, 
therefore, a Sub-divisional Magistrate 
has got to consider the case made or the 
points raised by the person who is te be 
adversely affected by his decisicn in the 
matter of acceptance or rejection of the 
nomination paper. 


19, The matter substantially be- 
fore the Sub-divisional Magistrate ‘was 
whether the first order of the Election 
Officer was correct and if the second 
order was illegal. The second order had 
the effect of undoing the first order. In 
the circumstances of this case it was not 
open to the petitioner to file any petition 
of objection before the Sub-divisional 
Magistrate obviously because the Elec- 
tion Officer himself had recalled his pre- 
vious order. The order of recall or re- 
view may be wrong in law, but surely 
because of that the petitioner could not 
have filed a petition of objection under 
sub-rule (4). Therefore, he could only 
raise the same points which he had 
raised earlier before the Sub-divisional 
Magistrate and in my view, the Sub-divi- 
sional Magistrate was bound to consider 
the case presented before him by the 
petitioner. In fact the Sub-divisional 
Magistrate was to decide upon, finally, 
the question whether the nomiation paper 
of the petitioner ought to be accepted or 
rejected. He was not sitting as a Court 
of appeal merely to find out the ilega- 
lity of the order passed by the Election 
Officer. He, however, limited himself to 
the question as to whether the subsequent 
order passed by the Election Officer was 
legal and he refused to go into the ques- 
tion whether in the circumstances of the 


case the nomination of the petitioner 
ought to be accepted or not. The Sub- 
divisional Magistrate thus refused to 


exercise the jurisdiction vested in him. 
The order cannot be sustained for that 
reason. 


20. Assuming, however, that the 
Sub-divisional Magistrate had no such 
jurisdiction, in the circumstances of the 
present case the question has been raised 
before me that the first order of the 
Election Officer rejecting the nomination 
paper of the petitioner itself was not a 
valid order and the effect of upholding 
the order of the Sub-divisional Magis- 
trate would be the rejection of the nomi- 
nation paper of the petitioner. The error 
in the order of the Election Officer is 
apparent from the records. He rejected 
the nomination paper on the ground that 
the petitioner had filed two nomination 
papers. Filing of two nomination papers 
by itself is not illegal. In view of 
Rule 21 (6) more than one nomination 
paper can be filed for the same post and 
in such a case only one fee is required to 
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be paid. Thercifore, that by itself could) 
not be a valid reason for rejecting the 
nomination paper. Secondly, sinc~ there; 
was a receipt of Rs. 26/- attached to on 
nomination paper and of Rs. 104- with 
another nomination paper it was taken 
to mean that the nominations werz for 
two different posts. Again, it is quite 
clear that the Election Officer overlooked 
the fact that the column meant for post 
nominated for was not filled up in one of 
the nomination papers with which a re- 
ceipt of Rs. 10/~ was attached. Obvious- 
ly, therefore, it was not 2a valid nomina- 
tion paper at all since it could not be 
gathered therefrom as to what was the 
post for which the nomination paper had 
been filed. This was a fatal infirmity in 
the nomination paper itself and this 
nomination paper was thus absolutely 
worthless. The Election Officer shouid 
have, therefore, ignored this nomination 
paper at the very initial stage es he did 
subsequently. Thirdly, the explanation 
given before him, being that some one 
else had done it fraudulently in order to 
get the nomination paper of the petitioner 
invalidated, it should have been enauired 
into by the Election Officer. His, order, 
however, shows that he made no such 
enquiry in the first instance and gave no 
finding on the point and that he had re- 
jected the nomination paper withcut 
satisfying himself in this behalf. Obvi- 
ously, therefore, the order passed by the 
Election Officer was absolutely illegal and 
without jurisdiction. 


2i, There cannot be the slightest 
doubt that the rejection of the nomina- 
tion paper by the Sub-divisional Magis- 
trate inasmuch as he has set aside the 
subsequent order of the Election Officer 
accepting the nomination paper, did 
materially affect the election in the pre- 
sent case. The result has been that the 
petitioner has not been allowed to con- 
test the election for the post of Mukhie 
without any good reason. As stated ear- 
lier when this case was filed the result 
of the election had not been declared and 
such a declaration had been stayed by 
this Court. An affidavit hes, however, 
been sworn on behalf of the Snb-divi- 
sional Magistrate and the Election Officer 
that the result was declared on the 16th 
of April, 1971, the very day the stay 
order was passed by this Court, before 
the receipt thereof. In the case of Ram 
Lochan Mahiton and 13 others y. Stot: of 
Bihar and 11 others, (1971 BLIR 98) also 
the respondent had beer declared elected 
before the stay order was received. The 
question was that in view of the altorna- 
tive remedy open to the petitioner of go- 
ing to the Election Tribenal whether - 
this Court weuld granf eny relief, Tt 
was held that when tho election was 
void this Court would be justified in 
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granting the relief prayed for. In the 
presen: case che remedy of going to the 
Election Tribunal is barred. I have no 
doubt tha, if the pctitioner haa gone to 
the Election Tribunal his nomination 
paper would have been held to be valid 
and its rejection by the Sub-divisional 
Magistrat2 wrong. The mere fact that 
the result of the election has been de- 
slared during the pendency of this ap- 
plication is, therefore, of no avail. 

22. In the result, I find that the 
order of the Sub-divisional Magistrate re- 
‘ecting the nomination paper of the peti- 
tioner is not valid and cannot be sustain- 
ed. It is accordingly quashed. The elec- 
tion of respondent No. 3 as Mukhia was 
also in violation of law and, therefore, 
void and is set aside. The election au- 
thorities 
may take steps for a fresh election for 
the post of Mukhia of the aforesaid Gram 
Panchayat. 

Order accordingly. 
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Bisheshwar Singh, Petitioner v. A. G., 
Bihar and others, Opposite Party. 


Civil Revn. No. 849 of 1972, D/- 
31-1-1973, against order of M. P. Sinha, 
Sub J., Ist Court, Monghyr, D/- 1-8-1972. 


index Note :— (A) Civil P. C. (1908), 
Section 115 -— Interlocutory orders -— 
Order disallowing interrogatories intend- 
ed for disposal of interim injunction is 
not ‘case decided’. l 

Brief Note :— {A) The interrogatories 
and the production of documents were 
intended by the petitioner for the dis- 
posal of rule of ad interim injunction. 
By rejecting his prayer at that stage, no 
ultimate right claimed in the suit was af- 
fected. In case the decision in the suit 
would go against him, he would have an- 
other remedy of appeal. The interlocu- 
tory order could not, therefore, be said 
to have finally decided any of his right. 

(Para 10) 


Besides, where the lower Court con- 
sidered the interrogatories to be unneces- 
sary for the purpose of the case, the 
Court of revision could not go into the 
question and see whether on pleadings 
they were material. AIR 1972 SC 2379 
and AIR i961 Tripura 23 and AIR 1953 
Raj 137 GB), Relied on. (Para 7) 
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Braikishore Prasad No. 2, Yogesh 
Chandra Verma and Mrs. Sabita Gupta, 
for Petitioner; Ashwini Kumar Sinha, 
Standing Counsel fer Union of India, for 
Opposite Party. 


ORDER :— This is an application in 
revision against an order rejecting a pra- 
yer made by the petitioner to serve inter- 
rogatories on defendant No. 1 and to pro- 
duce documents in his custody. 


2. The petitioner is a Divisional 
Accountant in the Public Works Division 
at Monghyr. An order has been passed 
transferring him to the Drainage Investi- 
gation Division of the Kosi Project at Ban- 
makhi in the district of Purnea. The peti- 
tioner’s grievance is that he is a senior 
officer and officers like him are pcsted to 
a ‘heavy division’; in cther words, where 
the work is heavy and juniors in service 
are posted in ‘light division.’ Further his 
case is that all senior accountants are 
posted in proper places and the peti- 
tioner has been singled out for a dif- 
ferent treatment. According to him, he 
was. posted so far at places which were 
not good from different points of view 
and the present order of transfer is mali- 
cious and without jurisdiction. It is also 
his case that the transfer order was pas- 
sed by the Assistant Accountant General, 
who had no jurisdiction to do so, the 
proper authority in this respect being the 
Deputy Accountant General. With these 
allegations, he filed Title Suit No. 116 of 
1972 in the court of the Subordinate Judge 
at Monghyr for a declaration that the 
order of transfer aforesaid is without 
jurisdiction, unjust, discriminatory, puni- 
tive, arbitrary, an act of victimisation 
and violative of the principle of natural 
justice. He also prayed for an injunction 
restraining the defendants from taking 
any step towards the implementation of 
the order of transfer. 


3. During the course of the suit, 
the petitioner prayed for an ad interim 


injunction which was granted. The defen- 


dants appeared and the matter relating 
to injunction was to be heard. Meanwhile 
the petitioner filed two applications be- 
fore the court; one for serving interro- 
gatories and the other for production of 
certain documents for the purpose of the 
hearing of the injunction matter. The 
learned Subordinate Judge held that the 
documents and the interrogatories were 
not necessary for the disposal of the mat- 
ter relating to injunction and he rejected 
the prayer. Hence this application. 


4, Learned counsel for the peti- 
tioner has urged that the court below has 
not applied its mind to the relevant issue 
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because it does not appear to have given 
reasons in its order showing how the 
documents or the interrogatories were not 
necessary and, therefore, it has 
with material irregularity in the exercise 
of jurisdiction. 


5; Copies of the two petitions fil~ 
ed before the court below have been prox 
duced as annexures to the present appli- 
cation. It appears that the petitioner want- 
ed the defendants to produce the service~ 
books of the petitioner and defendant 
No. 3 (the person who is said to have been 
posted in the vacancy likely to be caused 
by the transfer of the petitioner), letter 
from the Accountant General relating to 
the transfer of the plaintiff, letters ex~ 
changed between defendant No. 2, Exe- 
cutive Engineer of Monghyr and defen- 
dant No. 3 aforesaid regarding the join- 
ing report etc., and representation made 
by the Divisional Accountants’ Association 
to the Accountant General. The interro~ 
gatories related to the question as ta 
whether certain persons named therein 
were continuing in their posts, whether 
they were continuing as such for more 
than three years, whether any Divisional 
Accountant having two years’ experience 
like defendant No. 3 had been posted in 
any P. W. D. Division and whether 
copy of the order of trans- 
fer of the petitioner was given to the 
office-bearers of the Association afore- 
said. Some of them asked for information 
as to how many qualified accountants are 
at present posted in various divisions, 
heavy, medium or light, how many un-« 
qualified accountants are placed in con~ 
struction division and how many other 
divisional accountants are transferred 
along with the plaintiff, ete. 


6. The contention of learned coun~ 
sel as stated above is that the learned 
Subordinate Judge has not applied his 
mind to the relevant question. I am afraid, 
this argument has no substance. He has 
dealt with each item of documents asked 
to be produced, considered the relevance 
of it and held that they were neither 
relevant nor necessary for the purpose: of 
disposal of the injunction matter. Even 
so he has considered all the questions in 
the interrogatories and again held that 
these questions have no material bearing 
on the question relating to the injunction 
matter. The grievance that he has not ap- 
plied his mind is unjustified. Learned 
counsel tried to put in different words by 
suggesting that the learned Subordinate 
Judge has not given reasons for showing 
that they are not necessary or relevant. 
This contention is equally unfounded. He 
has given reasons for his conclusion. I 
cannot, therefore, accept this argument. 


7. Learned counsel then made an 
effort to show with reference to each 
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document and each question that they 
are relevant and necessary for the deci- 
sion of the suit. Again, there is a fallacy. 
The learned Subordinate Judge has not 
held: that these documents or interroga- 
tories are unnecessary for the decision of 
the suit. What he has held by the im- 
pugned order is that they are not neces- 
sary or relevant to the question of injunc- 
tion. It appears from the application filed 
by the petitioner himself that he claimed 
that “the documents are necessary for 
hearing of the injunction matter.” The 
question which the learned Subordinate 
Judge had to decide at the present stage 
was exactly what he had decided. Be- 
sides that it is not open to this Court as 
a Court or revision to enter into the 
merits of the question of the documents 
and substitute its own view in the mat- 
ter, in case there be any difference of 
view. That is not within the jurisdiction 
of this Court in view of the well establish- 
ed scope of the provision of Section 115 
of the Code of Civil Procedure (herein- 
after referred to as ‘the Code’). 


8. In the present case, the learned 
Subordinate Judge had initial jurisdic- 
tion to decide the matter. That is not in 
dispute. During the course of exercise of 
that jurisdiction, it has not been pointed 
out that he has committed any illegality 
in the sense that he has violated any prin- 
ciple of natural justice or that he has 
violated the provision of any law or that 
there has been a breach of any provision 
of law or that there has been any viola- 
tion of any procedure prescribed by law. 
Assuming that the decision of the learned 
Subordinate Judge is not correct, though 
not holding so, the learned Subordinate’ 
Judge still had the jurisdiction to decide 
the matter. It cannot be said that he has 
acted illegally in any of the manners 
aforesaid. The scope of Section 115 of the 
Code has been well explained in the de- 
cision of the Supreme Court in the case 
of M. L. Sethi v. R. P. Kapur, AIR 1972 
SC 2379. The learned Judges have refer- 
red to the earlier cases of the Privy Coun- 
cil and the Supreme Court itself and have 
reiterated the principle which should 
govern the disposal of and how an appli- 
cation under Section 115 of the Code has 
to be dealt with by the High Court. This 
Court within its revisional jurisdiction 
has to see whether the order of the Sub- 
ordinate Court is within jurisdiction, whe- 
ther the case is one in which the court 
ought to have exercised its jurisdiction 
and thirdly whether in exercise of the 
jurisdiction, the court had not acted ille- 
gally, that is, in breach of some provisions 
of law, or with material irregularity, that 
is by committing some error of procedure 
in the course of the trial which is mate- 
rial in that it may have affected the ulti- 
mate decision. Judged by these standards, 
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it is quite apparent that in the present 
case, the order passed by the learned Sub- 
ordinate Judge does not suffer from any 
of the infirmities which would attract an 
interference by this Court. 


9. Learned counsel for the oppo- 
site party has drawn my attention to the 
decision in the case of Raj Mohan Saha 
v. Maharaja Srila Surijukha Kirit Bixram 
Kishore Deba Barma Manikya Bahadur. 
AIR 1961.Tripura 23, where the circum- 
stances were similar to those of the in- 
stant case and it was held that the sub- 
ordinate court had not exercised its juris- 
diction with material irregularity by dis- 
allowing the interrogatories. It was held 
that if a party was not allowed to serve 
interrogatories or if they were set aside 
as unnecessary, he was not materially 
affected as he could get the necessary 
answers in the cross-examination ot the 
witnesses of the party sought to be inter- 
rogated and further that where the lower 
court considered the interrogatories to be 
unnecessary for the purpose of the zase, 
the higher Court in revision under Sec- 
tion 115 of the Code will not go inic the 
question and see whether on the plead- 
ings of the parties they were material. 


10. In the present case, as I nave 
said earlier, these interrogatories and the 
production of the documents were int2nd- 
ed merely for the disposal of the injunc- 
tion matter. In my view by rejecting the 
prayer of the petitioner at this stage no 
ultimate right claimed in the suit stands 
affected. It is not even a ‘case decided’ 
within the meaning of Section 115 of the 
Code. These applications were made as 
stated earlier, for the purpose of the de- 
cision of the question of making the rule 
of injunction absolute during the ven- 
dency of the suit. The learned Subcrdi- 
nate Judge has yet to decide that ques- 
tion. In case it is decided against the peti- 
tioner, he will have the right to go uo in 
appeal. There is still another remedy apen 
to him and this interlocutory order zan- 
not, therefore, be said to have finally de- 
cided any right of the petitioner. It is well 
settled that such interlocutory orders do 
not come within the definition of the term 
‘case decided’. Learned counsel for the 
opposite party has placed before me a 
Full Bench decision in the case of Puro- 
hit Swarupnarain v. Gopinath, AIR 1953 
Raj 137 which supports the proposition 
stated above. 

11. In the result, I find no sub- 
stance in this application and it is accord- 
ingly dismissed. In the circumstances of 
the case, there will be no order as to 


costs, a 
Application dismissed. 
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Messrs. Jash Behari Patel, Petitioner 
v. Jagnandan Singh, Opposite Party. 


Civil Revn. No, 10 of 1972 (R). D/- 
13-4-1973, against order of S. M, Pra- 
sad. S., J., Palamau. D/- 13-7-1972. 


Index Note :— (A) Civil P. C. (1908), 
Order 6. Rule 17 — Costs for allowing 
amendment in pleadings should not be 
exemplary but reasonable. 


Brief Note:— (A) Direction to pay 
Rs. 1,000/- as costs for allowing amend- 
ment in a suit valued at Rs. 2,600/- is 
unjudicious. (Para 3) 


Index Note :— (B) Civil P. C. (1908), 
Order 6, Rule 17 and Section 115 — Con- 
sequential amendments and correction of 
clerical mistakes do not change the nature 
of suit and these can be allowed. To 
disallow them will be an illegality in ex- 
ercise of jurisdiction. (Para 3) 


Raghubir Prasad, for Petitioner. 


ORDER :— This is an application in 
revision by the plaintiff, a registered 
partnership firm, directed against the 
order of the lower appellate Court re- 
fusing amendment of the plaint. The 
petitioner filed a money suit in the Court 
of the Munsif at Daltonganj against the 
opposite party for realisation of its dues 
on account of supply of petroleum, lubri- 
cating oil, motor accessories ete. At one 
stage. the petitioner by amendment, 
which was allowed by the trial Court, 
stated, that the opposite party had enter- 
ed into a verbal agreement on 10-12-1956 
and that whatever goods were supplied 
to the defendant were entered in the 
books of account of the petitioner, kept 
in the regular course of business. The 
learned Munsif by judgment anid decree 
dated 27-3-1965 allowed the claim of the 
petitioner to the tune of Rs. 330/67 only, 
but disallowed a major portion of the 
claim. It preferred an appeal. During 
the course of argument, a petition was 
filed before the lower appellate Court, 
seeking amendment of paragravh 8 of 
the plaint as also in regard to the date 
mentioned in Item (1) of account of claim 
in the plaint. The learned Subordinate 
Judge has disallowed the amendment. 
The petitioner, therefore, has come up to 
this Court in revision. The opposite party 
has not appeared to oppose this applica- 
tion. 


2. It appears from the order pass- 
ed by the learned Subordinate Judge on 
the 13th July, 1972 that he was prepared 
to allow the amendment if the appellant 
before him was prepared to pay Rs. 1,000 
But because he was not pre- 
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pared to pay that amount of costs, the 
petition for amendment, on merits. ac- 
cording to the learned Subordinate Judge, 
was not fit to be allowed. Such unjudici- 
ous approach to the matter must be de- 
precated. It was the duty of the learned 
Subordinate Judge to allow the amend- 
ment or not to allow it, after examining 
the matter within the well-settled prin- 
ciples of law. He could not ask the 
party to pay exemplary cost for allow- 
ing the amendment. If the amendment 
was fit to be allowed, the other side 
could be compensated by awarding a 
reasonable amount of cost. By no stretch 
of imagination one could think that in a 
suit which was valued at Rs. 2,600/- and 
odd a sum of Rs. 1,000/- by way of cost 
could be allowed. 

3. Coming to the merits of the 
amendment, I find that the learned Sub- 
ordinate Judge has committed an illega- 
lity in exercise of his jurisdiction, Para- 
graph 2 of the plaint had already been 
amended in the year 1965 and. there- 
fore. the date 10-2-1956 had been intro- 
duced already. The amendment in para- 
graph 8, namely, the cause of action 
was merely consequential. There was 
no reason to disallow this amend- 
ment, It was not changing the nature 
of the case. Similarly, the change 
of date from 30-6-1959 to 28-6-1959 in 
Item No. (1) of account of claim was also 
merely correcting a clerical mistake. In 
view of the volume of the evidence dis- 
cussed in the judgment of the trial Court, 
it was abundantly clear that this am- 
endment was not changing the nature of 
the suit, but was merely correcting a 
clerical mistake, which ought to have 
been allowed. 


4. For the reasons stated above, 
the civil revision application is allowed, 
the order of the learned Subordinate 
Judge passed in appeal is set aside. He 
is directed to allow the amendment 
sought for by the petitioner in its appli- 
cation dated 13-7-1972 and shall hear 
the appeal afresh and then dispose it of 
in accordance with law. Since the op- 
posite party has not appeared to oppose 
this application, there will be no order 
as to costs. 

Revision allowed. 
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Index Note:— (A) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(1947), S. 11 (2) (a) — Time limit (a 
week) for making allotment — Not man- 
datory but must be substantially com- 
plied with. 

Brief Note:— (A) The provision of 
making the allotment within a week of 
the receipt of the information of the 
impending vacation is not mandatory. 
But that does not mean that it can be 
violated. What is required to be seen is 
whether the District Magistrate has sub- 
Stantially complied with the directory 
requirement of the law or not, If there 
is no substantial compliance and the de- 
lay in making the allotment is unreason- 
able, then the order of allotment is 
liable to be struck down even though 
the law is only directory. AIR 1966 Pat 
144 (FB) and AIR 1964 Pat 53, Followed. 

(Para 6) 

Index Note:— (B) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(1947), S. 11 (2) (a) — Allotment of pre- 
mises — Requirement of giving intima- 
tion to landlord is mandatory. 

Brief Note: (B) The reason is that 
without the intimation the landlord will 
not get any chance for making his re- 
presentation before the District Magis- 
trate and that would be against the prin- 
ciples of natural justice, (Para 7) 


Index Note:— (C) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(1947), S. 11 (2) (a) — Landlord coming 
in physical possession — Order of allot- 
ment could still be made. 


Brief Note:— (C) The possession of 
the landlord (either physical or by vir- 
tue of the deeming clause) during the 
interregnum although may not be un- 
lawful in the beginning, it will be by 
legal fiction deemed to have vanished 
by allotment of the house to another 
Government servant, If the landlord has 
come in actual possession he wil] have 


to vacate. AIR 1966 Pat 144 (FB) and 
1969 BLJR 506, Followed. (Para 8)- 
Index Note:— (D) Bihar Buildings 


(Lease, Rent and Eviction) Control Act 
(1947). S. 11 (2) (a) — Allottee’s failure 
to occupy premises and pay rent — In- 
validates allotment barring subsequent 
fresh allotments. 


Brief Note:— (D} On making an al- 
lotment order the house will be deem- 
ed to have been allotted to the new 
Government servant from the day fol- 
lowing the day on which it was -vacat~ 
ed, The new allottee is, therefore liable 
to pay rent from that date. His failure 
to occupy the premises within a reason- 
able time and to pay the rent for the 
period which falls due by that time will 
make the allotment order invalid and 
no fresh order in favour of any other 
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Government servant can be made, be- 
cause for all that period then the land- 
lord will be deemed to be in possession. 

(Para 10) 


Cases Referred: Chronological Paras 


1969 BLJR 506 = ILR 47 Pat 841, 
Suraj Narain Sah v. State of Bihar 8 

AIR 1966 Pat 144 = 1965 BLJR 876 
(FB). Shiveshwar Pd. Sinha v. 
District Magistrate of Monghyr 


AIR 1964 Pat 53, Mahesh Pd. Sinha 
v., Manjay Lal 


Prabha Shankar Mishra, Ganesh Pd. 
Singh and Rajendra Pd. Singh, for Peti- 
tioner: Uday Sinha, for Respondents. 


UNTWALIA, C. J.:— The petitioner 
landlady is the owner of the house in 
question which is situated in the town 
of Hajipur, She had let out the ground 
floor of this house in April 1972 on a 
rent of Rs. 110/- per month to Shri Ram- 
bilash Ram. respondent 3, who was a 
Government servant posted as Assistant 
Superintendent of Police at Hajipur. An 
agreement was executed on 20-4-72 a 
copy of which is annexure 1. The peti- 
tioner’s case is that respondent 3 inform- 
ed her orally on 30-10-72 that he would 
be vacating the demised premises by the 
end of November, 1972. Actually he 
vacated the premises on that date, i.e. 
30-11-72. The petitioner came in actual 
physical possession, according to her, of 
the premises on 1-12-72. Since she need- 
ed the premises for her own occupation 
and use she filed an application on 2-12- 
72 before the District Magistrate, Vai- 
shali. a copy of which is annexure 2. 
The District Magistrate rejected her ap- 
plication on 6-12-72 by his order con- 
tained in annexure 3, But before that 
he purported to allot the house to Shri 
J. K. Sinha respondent 2, Superinten- 
dent of Police designate to be posted af 
Hajipur to be the Superintendent of 
Police of the new district Vaishali, The 
petitioner filed this writ application on 
8-12-72 with a prayer to quash the 
orders contained in annexures 3 and 4. 
This application was admitted on 11-12- 
72 by a Bench of this Court. The prayer 
for stay was refused but a rule return- 
able within two months was issued. A 
supplementary affidavit was filed on be- 
half of the petitioner on 7-2-73 making 
certain corrections in her statements in 
the petition. In her petition she had 
stated that respondent 3 had given the 
vacation report to the District Magistrate 
of Vaishali on 28-11-72, but on inspec- 
tion of the record it was found that that 
intimation was given on 27-11-72 and 
was received in the office of the District 
Magistrate on that very date. 

2. The argument on behalf of the 
petitioner is (1) that the allotment of 
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the premises in question could not be 
made by the District Magistrate, respon- 
dent 1. in favour of respondent 2 before 
giving such intimation to the vetitioner 
as was required by Section 11 (2) (a) of 
the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947 (hereinafter 
called the Act); (2) that the allotment 
had to be made within one week of the 
receipt of the notice of vacation or im- 
pending vacation by the erstwhile ten- 
ant; and (3) that no order of allotment 
could be made in favour of respondent 
A er the tenancy came to an end on 


3. A counter-affidavit kas been 
filed on behalf of the State on 5-3-73. 
Although it was filed a bit late. on the 
facts and in the circumstances of the 
case we accepted it. In the counter-affi-~ 
davit the assertion of the petitioner that 
respondent 3 had put her in possession 
of the premises is denied, Respondent 3 
vacated the premises but did not put 
the vetitioner in possession of it with 
effect from 1-12-72. On 27-11-72, accord- 
ing to the statement in the counter-affi- 
davit, respondent 3 had written to res- 
pondent 1 that the former was likely to 
vacate the house. It is not disputed that 
this intimation. was received cn 27-11- 
72; respondent 1 had passed the order 
of allotment in the file on 1-12-72 allot- 
ting the house to respondent 2 but for- 
mal order could not be communicated 
before 5-12-72. The order passed by the 
District Magistrate on 6-12-72 is correct. 
The petitioner is not entitled to any 
relief, 

A I shall read the relevant pro- 
visions in the Act contained in Section 
11 (2) (a) and (b)— 

(2) (a), Where a servant of the 
Government in possession of any build- 
ing as a tenant intends to vacate such 
building, he shall give fifteen days’ pre- 
vious notice in writing of his intention 
to do so to the landlord and to the Dis- 
trict Magistrate who shall under inti- 
mation to the landlord. within a week 
of the receipt of the notice, either allot 
the building to any other servant of the 
Government whom the District Magis- 
trate thinks suitable subject to the pav- 
ment of rent. and the observance of the 
conditions of the tenancy by such ser- 
vant of the Government. or direct that 
the landlord shall be put in possession 
of the building: 

Provided that when no such order 
is passed bv the District Magistrate, the 
landlord shall be deemed to have been 
put in possession of the building. 


(b) Where a building is vacated by 
a servant of the Government any per- 
son occupying such building other than 
the persons referred to in clause (a) 
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shall be liable to be evicted by the 
District Magistrate in such manner as 
may be prescribed: 


Provided that, after a landlord has 
been, or is deemed to have been. put in 
possession of such building, he may let 
it to any person. 


Explanation:— In this sub-section 
‘District Magistrate’ includes Additional 
Deputy Commissioner of Dhanbad.” 


Reading all the provisions contained in 
sub-section (2) of Section 11 of the Act 
it would be noticed that the scheme is 
to complete the order of allotment under 
intimation to the landlord before the 
house is vacated by a Government ser- 
vant. He is required to give 15 days’ 
previous notice in writing of his’ inten- 
tion to vacate to the landlord as also 
to the District Magistrate. The District 
Magistrate is required within a week of 
the receipt of such notice to allot the 
building to any other servant of the 
Government. This he has to do “under 
intimation to the landlord” meaning there- 
by that the act of allotment and inti- 
mation should be at the same time, al- 
most simultaneously. If the law is strict- 
ly followed then the allotment would 
come into effect before the house is ac- 
tually vacated, and before its vacation 
when no order of allotment is passed 
by the District Magistrate the landlord 
under the proviso to Section 11 (2) (a) 
is deemed to have been put in possession 
of the building. Then the proviso to sub- 
clause (b) of clause (2) of Section 11 
says that the landlord may let out the 
building to any person if he has been 
put in possession or has been deemed to 
have been put in possession. The actual 
possession is delivered to the landlord 
if on receipt of notice from the out- 
going tenant the District Magistrate 
does not let it out to any other Govern- 
ment servant. But if no order of allot- 
ment is made. in the eye of law the 
landlord is deemed to have been put in 
possession. All the difficulties can easily 
and safely be avoided if the law en- 
grafted under sub-section (2) is strictly 
followed and followed in time. But in 
practice, due to one reason or the other 
difficulties are created because some- 
times it is not possible to stick to the 
time-table prescribed in sub-section (2) 
(a) and sometimes due to negligence it 
is not followed. 


5. In earlier cases a view had 
been taken by this Court that failure to 
give 15 days’ notice as required under 
Section 11 (2) (a) on the part of the 
Government servant who was going to 
vacate the building was fatal. as the re- 
quirement was mandatory. But this view 
was upset by a Full Bench decision of 
this Court in Shiveshwar Pd. Sinha v. 
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District Magistrate of Monghyr, 1965 BL 
JR 876 = (AIR 1966 Pat 144) (FB). The 
facts of the Full Bench case are that 
one Sri Srivastava was in occupation of 
the building and he vacated it on 20-12- 
61, On 18-12-61 he addressed a letter +o 
the District Magistrate of Monghyr inti- 
mating him that he would be vacating 
the house in the morning of the 20th. 
appears to 
have been forwarded by him to the 
landlord. The house was actually occu- 
pied by another Government servant on 
20-12-61. The formal order of allotment 
was made by the District Magistrate 
allotting the house to Sri Yadav on 
23-12-61. From the facts stated in para- 
graph 4 of the judgment at page 878 of 
the Bihar Law Journal Reports volume 
it would appear that a copy of the 
order of allotment was forwarded to the 
landlord also. On these facts two ques- 
tions were formulated by Narasimham. 
C. J. and the answers given are as 
follows:— 


(1) The failure to give fifteen days’ 
previous notice, either to the landlord, 
or to the District Magistrate or to both, 
will not invalidate the subsequent order 
of allotment made by the District Ma- 
gistrate. 


(2) The District Magistrate is not 
bound to give seven days’ notice to the 
landlord before allotting the house to 
the succeeding Government servant.” 
At page 882 column 1. some observations 
were made by the learned Chief Justice 
which would show that the period of 
one week is not meant for intimation to 
the landlord of the order of allotment 
but then the District Magistrate is re- 
quired to make an order of allotment 
within one week. Learned counsel for 
the petitioner on the basis of these ob- 
servations submitted that there could 
not be any order of allotment without 
prior intimation to the landlord. But 
then those observations have got to be 
read with the ultimate decision in the 
case where it was held that the District 
Magistrate is not bound to give 7 days’ 
notice to the landlord before allotting 
the house to the succeeding Govern- 
ment servant. In my opinion. the cor- 
rect interpretation of the requirement 
is that the District Magistrate should 
make the order of allotment within a 
week of the receipt of the information 
of the impending vacation or vacation 
of the building by the Government ser- 
vant. This he could do under intimation 
to the landlord. meaning thereby. as I 
have said above, the two acts should be 
at the same time. Whether the two ac- 
tions have been simultaneous or at the 
same time or not will depend upon the 
facts of each case, Learned Standing 
Counsel No. 3 on behalf of the respon- 
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dents submitted that after making the 
order of allotment intimation to the 


landlord may be given within a reason- 
able time. I am not prepared to accept 
this argument, This militates against the 
use of the expression “under intimation 
to the landlord”. This, to my mind, as I 
have said above. means that the District 
Magistrate should make the order of 
allotment and —almost simultaneously 
five intimation to the landlord so that 
the landlord may get an opportunity of 
making his objection without the least 
delay on hearing of the order of allot- 
ment to another Government servant. 


6. Learned counsel then submit- 
ted that the requirement of making the 
order of allotment within one week of 
the receipt of the notice is mandatory. 
In this case admittedly the nctice was 
received in the office of the District 
Magistrate on 27-11-72. The order of 
allotment was made on 5-12-72. Ignoring 
for the time being the statement made 
in the counter-affidavit that the order 
was made on 1-12-72. it was. therefore, 
on the 8th day. It should be struck 
down as being invalidated on that ground 
alone. I am not prepared to accept this 
argument as sound, In Mahesh Pd, Sinha 
v. Manjay Lal (AIR 1964 Pat 53) I, sit- 
ting with Ramaswami, C. J.. have quot- 
ed with approval a passage from Article 
656 of the Halsbury’s Laws of England, 
rd Edition. Volume 36 at page 435. The 
passage runs thus: 


“No universal rule can be laid down 
for determining whether provisions are 
mandatory or directory; in each case the 
intention of the legislature must be 
ascertained by looking at the whole 
scope of the statute and, in particular, 
at the importance of the provision in 
question in relation to the general ob- 
ject to be secured............ 


Although no universal rule can be 
laid down, provisions relating to the 
steps to be taken by the parties to legal 
proceedings in the widest sense have 
been construed with some regularity as 
mandatory: and it has been observed 
that the practice has been to construe 
provisions as no more than directory, if 
they relate to the performance of a pub- 
lic duty. and the case is such that to 
hold null and void acts:done in neglect 
of them would work serious general in- 
convenience, or injustice, to persons 
who have no control over those entrust- 
ed with the duty, without at the same 
time promoting the main object of the 
legislature.” 


Applying that test it has to be held in 
this case that the time-limit of one week 
for making the order of allotment can- 
not be held to be mandatory. It is di- 
rectory. I must. however, hasten to add 
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that a directory provision. as repeated- 
ly pointed out in many cases. is not 
meant to be violated. It is also meant 
to be obeyed and as far as possible 
strictly according to law. But there may 
be circumstances that a public officer is 
not able to follow the time-limit strictly, 
due to various reasons beyond his con- 
trol. It would be highly unjust to say 
that orders. passed by a public officer be- 
yond the time-limit should be invalidat- 
ed merely on that ground. It will depend 
upon the facts and circumstances of 
each case whether the delay made by 
the District Magistrate beyond the period} 
of one week in making his order of| 
allotment is reasonable or unreasonable; 
in other words, whether the District 
Magistrate has substantially complied 
with the directory requirement of the 
law or not. If it is found that there is 
no substantial compliance and the de- 
lay made by him in making the order 
of allotment was unreasonable. then the 
order will be liable to be struck down 
for not complying with the requirement 
of the law at all even though the law 
is directory. In this case, one day’s delay 
cannot be said to be unreasonable and. 
therefore, the requirement of the law 
was substantially complied with. The 
order cannot be knocked down on this 
ground alone. 


T. Learned Standing Counsel 
showed to us the file containing the 
order dated 1-12-72. The fact that an 
order was made on that date finds some 
support from the application filed by 
the petitioner on 2-12-72, because in an- 
nexure 2 she prayed to the District 
Magistrate to cancel the requisition 
order, But then I do not propose to rest 
my judgment on the order of the Dis- 
trict Magistrate said to have been passed 
on 1-12-72 and for two reasons. The 
first reason is that in Annexure 4. first 
paragraph is the order dated 5-12-72 of 
the District Magistrate of Vaishali sign- 
ed by him. That is in the form of an 
order. A copy of the order has keen for- 
warded as usual by noting below the 
order ‘a copy forwarded to so and so.’ I, 
therefore, treat the order of the Dis- 
trict Magistrate contained in first para- 
graph of Annexure 4 as the order of the 
District Magistrate allotting the house 
to respondent 2. Secondly, if I were to 
treat the order of allotment as having 
been passed on 1-12-72. then the inti- 
mation to the petitioner is on 5-12-79. 
One could say that the intimation on 
5-12-72 is not, on the facts of this case 
simultaneous with the passing of the 
order on 1-12-72. Although the petitioner 
had filed her application on 2-12-72. 
which does indicate that somehow or 
other she had knowledge of the order 
dated 1-12-72, there are no statements 
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in Annexure 2 which can be pinned 
down as fulfilling the requirement of 
intimation of the allotment order by the 
District Magistrate to the landlord. In 
my opinion, the requirment of giving 
intimation is mandatory, because with- 
out the intimation the landlord or 
landlady will not get any chance for 
making his or her representation be- 
fore the District Magistrate and that 
would be against the spirit of the law 
as also against the principles of natural 
justice, 


8. Now coming to the third and 
last point urged on behalf of the peti- 
tioner it will suffice to say that so long 
the Full Bench decision of this Court in 
1965 BLJR 876 = (AIR 1966 Pat 144 FB) 
holds the field this point cannot be ac- 
eepted to be sound. If the requirement 
of giving 15 days’ notice by the Govern- 
ment servant vacating the building is not 
mandatory then as soon as he vacates 
the -building and the tenancy comes to 
an end the landlord in the eye of law 
comes in possession. No order of allot- 
ment then can be made in such a case. 
This would be nullifying the effect of the 
Full Bench decision aforesaid. The cor- 
rect position of law in harmony with the 
ratio of the Full Bench decision is that 
an order of allotment can be made even 
if the landlord or anybody on his behalf 
has come in physical possession or pos- 
session in the eye of law by virtue of 
the deeming clause. And if that order 
of allotment is not otherwise bad then 
it will relate back to the allotment of 
the house from the day following the day 
it was vacated by the Government ser- 
vant. The possession of the landlord or 
anybody on his behalf during the inter- 
regnum although may not be unlawful 
in the beginning but will be by legal 
fiction deemed to have vanished by al- 
lotment of the house to another Govern- 
ment servant. The landlord if he has 
come in possession by the deeming clause 
will be deemed to have been dispossessed 
by the legal fiction. If he has come in 
actual possession he will have to vacate 
or will be forced to vacate because the 
house will be deemed to have been al- 
lotted to the new Government servant 
from the day following the day on which 
it was vacated. In Suraj Narain Sah v. 
State of Bihar, 1969 BLJR 506 e Bench 
of this Court, of which I was a member, 
had negatived such an argument. At 
page 508 it was said as follows: 

‘tf the order of allotment is to be 
invalidated merely because the landlord 
or anybody else has come in possessicn, 
it will. from one point of view, again be 
laying down that giving of fifteen days’ 
notice is mandatory.” 

9. Learned counsel for the peti- 
tioner endeavoured to persuade us to 
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refer this case to a Full Bench of five 
Judges, because in his submission the 
Full Bench decision of this Court in S. P. 
Sinha’s case, 1965 BLJR 876 = (AIR 
1966 Pat 144 FB) required reconsidera- 
tion. We did not feel persuaded to adopt 
this course as, in our opinion, two views 
are possible on the question and it is 
not expedient to constitute a larger 
Bench for reconsideration of the view 
expressed by the Full Bench. That deci- 
sion is binding on us. 


«10. Learned counsel for the peti- 
tioner ultimately submitted that respon- 
dent 2 has not occupied the house yet, 
although no order of stay was made at 
the time of the admission of this writ 
application and has not paid any rent 
for any period. This grievance of the 
petitioner has got force. In the view 
which I have expressed above, the pre- 
mises in question must be deemed to 
have been allotted to respondent 2 from 
1-12-1972. He is, therefore. liable to 
pay rent from that date. If I were to 
take the view that the order of allot- 
ment to a new Government servant 
comes into effect from the date of the 
order, as in this case on 5-12-1972, then 
there would be no escape from the posi- 
tion that the petitioner came in posses- 
Sion either actually or by virtue of the 
deeming clause on 1-12-1972. Itis diffi- 
cult thereafter to take the view that she 
must be deemed to have been out of 
possession from 5-12-1972. If for a few 
days she is allowed to be in actual pos- 
session or deeming possession then the 
proviso to sub-clause (b) of Section 11 (2) 
would clearly be attracted and it would 
be open to her to let out the house to 
anybody else or to occupy it herself. I 
am, therefore. clearly and definitely of 
the view that the premises in question 
must be deemed to have been allotted 
to respondent 2 from 1-12-1972. If he 
does not occupy the premises within a 
reasonable time to be fixed by us in this 
order and does not pay the rent for the 
period which will fall due by that time, 
then the order of allotment must be 
deemed to have spent its force and no 
fresh order of allotment can be made by 
the District Magistrate, Vaishali, allot- 
ting the house to any other Government 
servant, as for all this period then the 
petitioner will be deemed to be in pos- 
session. It has, however. to be made 
clear that if respondent 2 fulfils the con- 
dition which we are imposing in this 
order and occupies the premises, then, 
of course, the law engrafted in Section 11 
(2) (a) will again be attracted for future 
allotments. On the facts and in the cir- 
cumstances of the case, I direct respon- 
dent 2 to occupy the premises latest by 
31-3-1973, and pay rent for the month 
of December, 1972 and January and Feb- 
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ruary 1973 at the rate of Rs. 110/- per 
month by that date to the petitioner. If 
he fails to fulfil the condition imposed 
in. this order, then it will be deemed 
that he does not want to avail of the 
allotment order made in his favour and 
‘the petitioner will thereafter either oc- 
cupy the premises herself or let it out 
to anybody else. 


11. In the resylt. this writ appli- 
cation is dismissed subject to the obser- 
vations made and directions given to res- 
pondent 2. There will be no order for 
costs. 


SARWAR ALI, J.:— 12. J agree. 
Application dismissed. 


AIR 1974 PATNA 24 (V 61 C 7) 
N. L. UNTWALIA, C. J. AND 
SARWAR ALI, J. 


Sukhram Singh, Petitioner v. The 
State of Bihar and others, Respondents. 


Civil Writ Jurdn. Case No. 1365 of 
1970, D/- 23-1-1973. 

Index Note:— (A) Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (1961), Sec- 
tion 16 (3) — Pre-emption under — Claim 
maintainable only by a co-sharer or an 
adjoining raiyat of all pieces of transfer- 


red land. 


Brief Note:— (A) If two or more per- 
sons make a joint claim for pre-emption, 
each must be co-sharer or adjoining rai~- 
yat of all the vended plots. If separate 
claim by each is not maintainable two or 
more persons merely by joining hands 
cannot claim pre-emption. (Para 3) 


Index Note:— (B) Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (1961), 
Section 16 (3) — Only co-sharers or ad- 
joining raiyats of all the vended plots 
can join in one petition for pre-emption 
under. 


Brief Note:— (RB) Person who is co- 
sharer or adjoining raiyat of only some 
of the vended plots cannot join in a peti- 
tion under this section filed by one who 
is co-sharer or adjoining raiyat of all the 
vended plots. Right under the section can- 
not be claimed unless a person is co- 
sharer or adjoining raiyat of all (and not 
some of) the vended plots. 

(Paras 3 and 4) 


Kailash Rai and Binod Kumar Rai, 
for Petitioner: K: K. Sinha. Shyam Sun- 
dar Sinha, V. K. Kantha and Govt. Pleader 
I with Prabhunath Ray. for Respondents. 


ORDER :— One Mosammat Pachia 
executed a sale deed on 21st October, 
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1965 in favour of the petitioner transfer- 
ring the lands comprised in various plots 
which were in different blocks. She trans- 
ferred as many as 13 plots, 12 of which 
appertained to khata No. 15 and one plot 
appertained to khata No. 22 in village 
Akhtiarpur Pathera, police station Lal- 
ganj, district Vaishali (old district Muzaf- 
farpur). The registration of the sale deed 
was complete on 11-11-65. On 19-1-66 
Rambaran Singh, respondent No. 5, and 
Jugeshwar Singh, respondent No. 6, filed 
a joint application under Section 16 (3) of 
the Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act, 1961, hereinafter called the 
Act. The entire consideration money along 
with 10 per cent. compensation was depo- 
sited on 22-1-66. The petitioner resisted 
the application filed by respondent 5, 
inter alia, on the ground that a joint ap- 
plication by two claiming to be co-sharers 
and adjoining raiyats, one in some and 
the other in the other, was not maintain- 
able. During the pendency of the applica- 
tion before the Subdivisional Officer, 
Hajipur, respondent No. 6 entered into a 
compromise with the petitioner end with- 
drew his application under Section 16 (3) 
of the Act. The Subdivisional Officer by 
his order dated 16-9-68 (Annexure 4) dis- 
missed the application of Rambaran Singh 
on the ground that after the withdrawal 
of the application by Jugeshwar Singh, 
Rambaran was not shown to be the co- 
sharer or adjoining raiyat of all the pieces 
of the land transferred. Rambaran Singh 
went up in appeal. The Additional Col- 
lector dismissed the appeal. He did not 
agree with the view of the learned Sub- 
divisional Officer that because Rambaran 
was not a co-sharer and adjoining raiyat 
in all the lands transferred, he could not 
get pre-emption, but maintained the deci- 
sion of the Subdivisional Officer on the 
ground that the money was deposited be- 
yond 90 davs of the transfer. Rambaran 
went up in revision before the Board of 
Revenue. It appears Mosammat Pachia 
died when the case was pending before 
the Subdivisional Officer. Rambaran added 
her three daughters who are respondents 
7 to 9 in this writ application as opposite 
parties in the revision application filed 
before the Board. The Board has taken 
the view that since registration of the 
document was complete on 11-11-65 the 
money was deposited within 90 days of 
the starting point of limitation for the 
filing of the application under Section 16 
(3) of the Act. The learned Additional 
Member, Board of Revenue. has allowed 
the revision and the pre-emption applica- 
tion of Rambaran on the ground that 
Rambaran was admittedly an adjoining 
raiyat in respect of five of the vended 
plots: and he was, therefore, entitled to 
claim pre-emption. The subsequent with- 
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drawal by Jugeshwar Singh could not 
affect his right. The petitioner has obtain- 
ed a rule from this Court for the setting 
aside of the order of the Board of Re- 
venue, 


2. On the first point the learned 
Additional Member, Board of Revenue, is 
right. The deposit made was within 90 
days of the starting point of limitation. 


3. On the other two points the 
learned Additional Member, Board of Re- 
venue, has committed obvious errors of 
law. The person who can claim pre-emp- 
tion under Section 16 (3) of the Act must 
be a person who is either a co-sharer or 
an adjoining raiyat of all the pieces of 
land transferred. If he is not so, he can- 
not claim pre-emption. No. apportionment 
is possible to give him pre-emption in 
respect of some of the vended plots. He 
must claim pre-emption and get it in res- 
pect of the entire transaction when he 
proves that he is a co-sharer or an ad- 
joining raiyat of all the plots transferred. 
[It will be going against the spirit and 
principle of law engrafted under Section 
16 (3) of the Act to say that two persons 
can jointly claim pre-emption on the 
sround that one is a co-sharer or an ad- 
joining raiyat of some of the plots trans- 
ferred and the other is a co-sharer or an 
adjoining raiyat of the remaining plots 
transferred. If separately neither can 
claim pre-emption, it is wholly unreason- 
able to take the view that by joining 
hands both can claim pre-emption. If two 
Ir more persons want to join hands in the 
iling of an application under Section 16 
3) it is necessary for all the applicants 
œ establish that all of them are either 
vo-sharers or adjoining raiyats of all the 
vended plots. Apart from the question of 
withdrawal by Jugeshwar of his applica- 
ion under Section 16 (3) therefore the 
ipplication as filed was not maintainable, 
is neither Rambaran and perhaps nor 
fugeshwar was a co-sharer or adjoining 
‘aivat of all the 13 plots transferred by 
Viosammat Pachia to the petitioner. 


4. ‘*Even assuming that Jugeshwar 
vas a co-sharer or adjoining raiyat of all 
he lands transferred (even though it ap- 
ears he was not so) his application could 
be maintainable but then he withdrew his 
application. After his withdrawal it may 
well be that Rambaran could say that 
since he was a co-sharer and adjoining 
raiyat of all the plots transferred he was 
entitled to maintain.and pursue the ap- 
plication filed under Section 16 (3) of the 
Act. It is not necessary in this case to ex- 
press final opinion whether he could do 
so or not after the withdrawal from the 
case of Jugeshwar, but it is certain and 
clear that Rambaran himself not being a 
co-sharer or adjoining raivat of all the 
plots transferred, as he was an adioining 
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raiyat of only five plots transferred, he 
could not join in the application of Juge-) 
shwar for claiming pre-emption of any 
portion of the land transferred nor could 
he maintain and proceed with his appli- 


cation under Section 16 (3) after with- 
drawal of Jugeshwar. 
5. Learned counsel for respondent 


No. 5 submitted that it was his case that 
he was co-sharer and adjoining raiyat of 
all the 13 plots transferred. This submis- 
sion did not stand serutiny. It was not 
Rambaran’s case. Here in the show cause 
petition filed by him he clearly admits 
that he holds lands of khatas 15 and 22 as 
adjoining raiyat and was entitled in law 
to file the application under Section 16 (3) 
of the Act. He does not claim to be a co- 
sharer nor does he say that the finding of 
the Subdivisional Officer or of the Board 
that he was not an adjoining raiyat of all 
the plots transferred is wrong. It is, there- 
fore, clear that he had no right to file the 
application under Section 16 (3) of the’ 
Act, nor any right to proceed with it after 
the withdrawal of Jugeshwar. 


6. In the result, this writ applica- 
tion is allowed. The order dated 23-5-70 
(Annexure 7) of the Board of Revenue, 
Bihar, is quashed. In the circumstances, 
there will be no order for costs. 


Petition allowed. 


AIR 1974 PATNA 25 (V 61 C 8) 
N. L. UNTWALIA, C. J. AND 
SARWAR ALI J. 


l Ram Prasad Singh and others, Peti- 
tioners*v. State of Bihar and others, Res- 
pondents. 

Civil Writ Jurdn. 
1970, D/- 22-1-1973. 


Index Note:— (A) Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act of 1961, 
Section 16 (3) — Pre-emption application 
under — One application in respect of two 
sale deeds if and when permissible. 
(X-Ref:— Bihar Land Reforms (Fixation 
of Ceiling Area and Acquisition of Sur- 
plus Land) Rules (1963), R. 19). 


Brief Note:— (A} Neither Section 16 
(3) nor Rule 19 of the rules under the 
Act bars filing of one pre-emption appli- 
cation in respect of two sale deeds and 
any objection thereto will be available 
only if there is some general principle of 
law against it. Since according to the Ge- 
neral Clauses Act singular includes plural, ` 
‘transfer’ in Section 16 (3) (providing: for 
an application to be made when land is 
transferred) must mean transfers also 
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Case No. 894 of - 
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and thus one pre-emption application tvill 
be sufficient. 

Further Order 2, Civil P. C. has not 
been made applicable either by the Act 
or the Rules. Unlike cases such as dif- 
ferent vendees for the two sale deeds or 
different dates of execution when the two 
sale deeds have been executed cn the 
same day by the vendor in favour of the 
same vendee, if the pre~emptors are ad- 
joining raiyats of all the transferred plots, 
one application by them must be erough. 
1968 Pat LJR 279, Explained. 

(Para 3) 


Index Note:— (B) Bibar Land Ke- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Rules, 1963, 
R. 49 — Power of appellate authority — 
Power to remand —~ When and to what 
extent availabie. 

Brief Note-— (B) O. 41, Civil P. C. 
has been made applicable by R. 49 and 
therefore the power of remand of the ap- 
pellate authority will be only as prescrib- 
ed by Order 41, Rule 23 or 25. He can- 
not hence direct the lower authority to 
merely rewrite a judgment on fresk as- 
sessment of the evidence (which he him- 
self is competent to do.) 

Thus when material and evidence 
necessary to decide the question on hand 
(whether pre-emptor under Section 16 (3) 
of the Act is adjoining raiyat of the trans- 
ferred land) are on record and neither 
fresh evidence nor local inspection is 
needed remand will be wrong. (Pera 5) 
Cases Referred: Chronological Paras 
1968 Pat LJR 279 = 1969 BLJR 203, 

Ramchabila Singh v. Ramsagar 

Singh 2, 4 

_ Kailash Rai and Binod Kumar Rai, 
for Petitioners; Amla Kant Chaudhuri 
and Rewari Raman Saran, for Respon- 


dents. 

UNTWALTIA, C. J.:— At the outset it 
may be mentioned that petitioner Wo. 2 
died during the pendency of this writ ap- 
plication in this Court. His heirs have 
been substituted as petitioners 2 (a) to 
2 (d). Hereinafter in this judgment. by 
the petitioners would be meant the origi- 
nal petitioners. . 

2. Mosammat Jagta Kuer, respon- 
dent No. 6, executed two sale deeds in 
favour of Ram Chhapit Yadav, respondent 
No. 5, on 27-12-63. By one sale deed, a 
copy of which is Annexure 6, she tzans- 
ferred 0.44 acre of land comprisec in 
plot No. 175 and 0.20 acre of land zom- 
prised in plot No. 167 for a sum of 
Rs. 1,000. By another sale deed, a copy of 
which is Annexure 7, she transferred 
lands measuring 1.57 acres comprised in 
plot No. 182 for Rs. 2,000. The petitioners 
claiming to be adjoining ratyats of all 
the three plots transferred, which seem- 
ed to be in three different blocks, filed 
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an application on 23-3-64 under Section 
16 (3) of the Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of 
Surplus Land) Act, 1961, hereinafter to 
be referred to as the Act. Respondent 
No. 5 filed his objection and resisted the 
claim of pre-emption set up by the peti- 
tioners. One of the grounds on which the 
claim was resisted was that the purchaser 
himself was an adjoining raiyat of the 
lands transferred. Evidence was adduced 
before the Subdivisional Officer, Arrah, 
Sadar, respondent No. 2, by the parties. 


l The learned Subdivisional Officer by 
his order dated 20-3-68 (Annexure 1) held 
that the petitioners were the adjoining 
ralyats of the lands transferred. At one 
place by a perfunctory discussion he 
seems to have rejected the claim of res- 
pondent No. 5 of his being an adjoining 
raiyat of the lands transferred. He went 
up in appeal. The appeal was allowed 
by the Collector by his order dated 17-11- 
69 (Annexure 2). A remand order was 
made on two grounds— (i) that the con- 
tention of respondent No. 5 that one ap- 
plication could not be filed to claim pre- 
emption in respect of the lands transfer- 
red by two sale deeds had force and the 
Subdivisional Officer had not decided this 
point; and (ii) that the Subdivisional Offi- 
cer also had not decided whether respon- 
dent No. 5 was an adjoining raiyat of the 
lands transferred. The petitioners went 
up in revision before the Board of Re- 
venue. The learned Additional Member 
has dismissed it by his order dated 21-2 
70 (Annexure 3). Relying upon a Bench 
decision of this Court in Ramchabila 
Singh v. Ramsagar Singh, (1968 Pat LJR 
279) the learned Additional Member, 
Board of Revenue, has held that one ap- 
plication in respect of two sale deeds exe- 
cuted by respondent No. 6 in favour of 
respondent No. 5 was not maintainable. 
The effect of that revision order would be 
that when the case goes on remand to the 
learned Subdivisional Officer he would be 
obliged to give effect to this opinion of 
the Board and dismiss the petitioners’ 
application filed under Section 16 (3) of 
the Act. They have obtained a rule from 
this Court to quash the order of the Col- 
lector (Annexure 2) and that of the Addi- 
tional Member, Board of Revenue (An- 
nexure 3), against the respondents to 
show cause. The rule has been opposed by 
respondent No. 5. 


3. Section 16 (3) of the Act pro- 
vides that when any transfer of land is 
made, then an adjoining raiyat may make 
an application for pre-emption. The ap- 
plication is to be made in accordance with 
Rule 19 of the Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of 
Surplus Land) Rules, 1963, hereinafter 
called the Rules. Neither the section nor 
the rule aforesaid bars the filing of one| 
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oplication in respect of two sale deeds. 
nless and until on general principles. of 
ww some difficulty is created in the filing 
nd entertainment of one application. I 
>æ no reason to hold that one application 
led in respect of two sale deeds is not 
aintainable. Applying the principle en- 
rafted in the General Clauses Act that 
ngular includes plural it is legitimate to 
ake the view that when transfers oï land 
re made an application, meaning thereby 
ne application, can be made before the 
‘ollector. Similarly the requirement of 
he filing of a copy of the registered deed 
a sub-rule (2) of Rule 19 would mean 
hat copies of the registered deeds have 
‘ot to be annexed. 


It is to be pointed out that there is 
either any section in the Act nor any 
ule in the Rules attracting the applica- 
ion of the provision of law contained in 
Irder II of the Code of Civil Procedure. 
Section 33 which provides for the autho- 
‘ities under the Act to have powers of 
he civil court does not attract the appli- 
sation of Order II of the Code of Civil 
2yocedure. Rule 49 of the Rules prescribes 
‘hat the procedure to be followed by the 
appellate authority in disposing of appeals 
ander the Act shall, so far as may be 
practicable, be the same as provided for 
sivil appeals under Order 41 of the Code 
of Civil Procedure. On application of the 
principles of law engrafted in Rule 3 of 
Order II, C. P. C. it would be noticed 
that under certain circumstances It should 
be permissible to have one application in 
respect of two or more sale deeds. If two 
sale deeds are executed by the same per- 
son in favour of different persons, then 
the pre-emptor may not, rather should 
not be permitted to file one application 
against the different sets of purchasers. 
There, on general principles, one pur- 
chaser should not be made a party in the 
ease of the other purchaser and it should 
be insisted that two applications should 
be filed. It may well also be that if sale 
jJeeds are executed on different dates by 
same vendor in favour of the same ven- 
Jee, then also filing of different applica- 
tions may be advisable or necessary. But 
the facts of the present case are too glar- 
ing to attract the principle of law decid- 
2d by the learned Additional Member, 
Board of Revenue, that one application 
was not maintainable. Two sale deeds 
were executed on the same day by res- 
pondent 6 in favour of respondent 5. If 
the pre-emptors claim to be the adjoin- 
ing raiyats of all the plots transferred, 
they could file one application and there 
was no infirmity, defect or illegality in it. 


4. The Bench decision of this 
Court in (1968 Pat LJR 279) was followed 
by me in several cases. The principle of 
law decided there is that if there is one 
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sale deed transferring several plots of 
land in several blocks, then the pre-emp- 
tor cannot ask the Court to apportion the 
consideration money under Section 37 of 
the Act in case he proves that he is an ad- 
joining raiyat of a few of the blocks of 
land transferred and not of all. If, how- 
ever, as observed in paragraph 11 of the 
judgment, there is only one sale deed but 
indicating the different blocks of land 
transferred for different specified prices, 
then such a sale is not one transaction of 
sale but more than one and apportion- 
ment may be possible. To apply that prin- 
ciple on the facts of this case I may point 
out that if the petitioners could establish 
that they are adjoining raiyats of plot 
182 onty and not of the other two plots 
covered by the other sale deed an order 
of pre-emption. can be made in their 
favour in respect of plot 182 only because 
the consideration money of that plot is 
separately mentioned in the separate sale 
deed. But in the other sale deed a conso- 
lidated consideration money is mentioned 
for the two plots and therefore the claim 
of being an adjoining raiyat of one of 
the plots cannot entitle the claimant to 
an order of pre-emption by apportioning 
the consideration money. That is the ratio 
of the judgment of this Court in Ramch- 
habila Singh’s case. If, however, the peti- 
tioners succeed in establishing that they 
are adjoining raiyats of all the plots,, I 
see no difficulty in making an order of 
pre-emption in their favour and merely 
because one application has been filed 
they cannot be defeated. 


5. The learned Collector seems to 
have committed a mistake in remanding 
the ease to the court of the Subdivisional 
Officer for. deciding whether respondent 
5 was an adjoining raiyat of the lands 
transferred. Whatever materials and evid- 
ence were necessary to be considered in 
that regard were there on the record. No 
fresh evidence was necessary to be taken 
nor any local inspection was necessary as 
directed by the Collector. In view of rule 
49 of the Rules referred to above, the col- 
lector had the power of remand only in 
accordance with rule 23 or rule 25 of 
Order 41 of the Code; he had no power of 
remand to direct the subdivisional officer 
merely to re-write a judgment on fresh 
appraisal of the evidence and materials 
already on the record. The Collector him- 
self was competent to do so. 


6. For the reasons stated above, 
this writ application is allowed. The order 
dated 21-2-70 (Annexure 3) of the Addi- 
tional Member, Board of Revenue, and 
the order dated 17-11-69 (Annexure 2) of 
the Collector are set aside. The case is 
remitted back to the Collector of Bhojpur 
(because the lands are situated in the new 
district Bhojpur) and he is directed to 
rehear Appeal No. 2 of :1968-69 filed be- 
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fore the Collector of Shahabad and dis- 
pose it of in accordance with law in the 
light of this judgment. There will be no 
order for costs. 
SARWAR ALI, J.:— I agree. 
Petition allowed. 
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AIR 1974 PATNA 28 (V 61 C 9) 

SHAMBHU PRASAD SINGH AND 

NAGENDRA PRASAD SINGH, JJ. 

Jitnath Singh and others, Petit.oners 
v. State of Bihar and others, Opposite 
Parties. 

Civil Revn. No. 145 of 1973 and Civil 
Writ Jurdn. Cases Nos. 278 and 3€3 of 


1973, D/- 24-5-1973, against order of 
G. N. Thakur, S. J., Hazaribagh, D/- 
24-2-1973. 


Index Note :— (A) Civil P. C. (1908), 
Order 27-A, Rules 1 and 2 — Reguire- 
ment as to — Notice to Attorney General 
where vires of Central Act are challeng- 
ed — Notice not required where Wnion 
of India itself has been made a party to 
the proceeding — Rule contemplates 
cases where Union of India is not a party 
to the proceeding. (Para 8) 


Index Note:— (B) Constitution of 
India, Article 31-A (1) (b) and (e) — Coal 
Mines (Taking Over of Management) Act 
(1973), Section 1 — Constitutional vali- 
dity — The Act is protected under both 
clauses (b) and (e) of Article 31-A (1). 


Brief Note :— (B) By the Act of 1973, 
the State has taken over management of 
the property only for limited period in 
order to secure the proper management 
thereof. At best, it extinguishes or 
modifies rights of the petitioner accruing 
by virtue of an agreement in respect of 
mineral. (Para 8) 


Even if it be assumed that the Act 
is not protected by Article 31-A (1) (e), 
it is protected by Article 31-A (1) (b). 
The Act cannot be held to be ultra vires 
so far as it purports to acquire manage- 
ment of the property (Coal bearing areas) 
belonging to the State of Bihar. AIR 
1963 SC 1241, Rel. on. (Para 9) 


Index Note:— (C) Constitution of 
India, Article 31 (2) (as amended in 1971) 
— Substitution of compensation by 
‘amount? by amendment — Effect. 


Brief Note:— (C) By the Constitu- 
tion (Twentyfifth Amendment) Act, 1971, 
the word ‘compensation’ in Article 31 (2) 
has been substituted by the ‘word 
‘amount’. By that amendment the Péerlia- 
ment obviously intended to take away 
the power of Courts to decide whether 
the amount paid by the Government for 
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acquisition of a property was adequate 
or not. A question however, can still 
arise, whether validity of an acquisition 
can be challenged if the amount paid for 
it is illusory. But, in the instant case, it 
was not necessary to go into that ques- 
tion. (Para 9) 
_ Index Note:— (D) Coal Mines (Tak- 
Ing Over of Management) Act (1973), S. 1 
— Not colourable piece of legislation. (X- 
Ref :— Constitution of India, Art. 246). 


Brief Note:— (D) The likelihood of 
loss of all value of the property acquired 
during the management could be pos- 
sible, if at all, only if the Union of India 
intended to keep the coal mines under 
its management for a long period, but as 
it appears from the preamble of the Act, 
the Union of India intends to acquire the 
coal mines themselves soon. Judicial 
notice can be taken of the fact that the 
bill for the purpose has already been in- 
troduced in the Lok Sabha and passed by 
it. The Act cannot therefore be held to 
be ultra vires as colourable piece of legis- 
lation. (Para 10) 
_ Index Note :— (E) Coal Mines (Tak- 
ing Over of Management) Act (1973), Sec- 
tion 6 (4) — Taking over of management 
of coal mines custodia legis — Validity. 


Brief Note:— (E) Provision shows 
that the Act intended to vest in the Custo- 
dian management of even such coal mines 
which were in possession of a receiver 
appointed by a Court. (Para 11) 


_ Index Note :— (F) Coal Mines (Tak- 
Ing Over of Management) Act (1973), Sec- 
tions 18 (1) (a), 3 (2) proviso — o 

Mines managed and controlled by Gov- 
ernment, specified in the Schedule — Act 
is not applicable even if there be a dis- 
pute to the ownership of the State over 
them. (Para 12) 


Brief Note :— (F) Section 18 applies 
to all coal mines owned, managed and 
controlled by a Government irrespective 
of the fact whether they are specified in , 
the schedule to the Act or not, and it has 
to be held that the Act is not applicable 
to coal mines owned, managed and con- 
trolled by a Government even though 
they are specified in the schedule to the 
Act. (Para 12) 

Section 18 prevails over Section 3. 

(Para 13) 

It is not possible to accept the con- 
tention that while Section 18 will apply 
to coal mines owned, managed or con- 
trolled by the Government which have 
not been specified in the schedule, it will 
not apply to coal mines though really 
they are owned, managed or controlled 
by a Government but are specified in the 
schedule. (Para 12) 


The term ‘owner’ is not defined in 
the Act. According to the definition of 
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the term ‘owner’ in the Mines Act, 1952, 
which is applicable by virtue of Section 2 
(k) of the Act of 1973, a receiver is 
‘owner’ of a mine the business, whereof 
is being carried by him. The State as a 
receiver will, therefore, be owner of the 
mines in question for the purposes of the 
Act and even on that ground the Act can- 
not apply to those mines. (Para 15) 
Index Note :— (G) Civil P. C. (1908), 
Section 115 — “Case” — Meaning. 


Brief Note:— (G) The expression 
‘ease’ as used in Section 115 of the Code 
is not restricted to a litigation in the 
nature of a suit in a Civil Court, it in- 
cludes a proceeding in a Civil Court in 
which the jurisdiction of the Court is in- 
voked for the determination of some 
claim or right legally enforceable. Where 
on an application of the Custodian under 
the Coal Mines (Taking Over of Manage- 
ment) Ordinance (1973) as a representa- 
tive of the Central Government, for de- 
termination of his right to get possession 
of certain mines in Bihar from the State 
Receiver, the Court below directed the 
receiver to hand over the possession of 
the mines to the Custodian, the Court 
below had decided a case by the impugn- 
ed order within the meaning of Sec- 
tion 115 of the Civil P. C. and revision 
against the order is maintainable. AIR 
1964 SC 497, Rel. on. (Para 17) 


Index Note :— (H) Civil P. C. (1908), 
Order 7, Rule 7 — Practice — Courts are 
entitled and ought to take notice of the 
change in the law pending litigation. 

(Para 18) 

Index Note:— (i) Constitution of 
India, Article 226 — Certiorari — Order 
by lower Court calling in aid public au- 
thorities not party to proceeding for ex- 
ecution of its orders treating them as 
party — Order is without jurisdiction. 

(Para 21) 

Cases Referred: Chronological Paras 
AIR 1964 SC 497 = (1964) 4 SCR 

409, S. S. Khanna v. F. J. Dillon 17 
AIR 1963 SC 1241 = (1964) 1 SCR 
371, State of West Bengal v. 

Union of India 9 


SHAMBHU PRASAD SINGH, J. :— 
The State of Bihar (hereinafter referred 
to as ‘the State’) filed Title Suit No. 16 
of 1961 in the Court of the Subordinate 
Judge, Hazaribagh (hereinafter referred 
to as ‘the Court below’). The main re- 
liefs claimed in the suit were that the 
entire property of Raja Kamakhya Narain 
Singh of Ramgarh including Kedla, Jhar- 
khand and Rauta coal mines (with which 
we are concerned in these three cases, 
the civil revision and the two writ appli- 
cations), vested in the  plaintiff-State 
under the Bihar Land Reforms Act free 
from all encumbrances and that convey- 
ances by the Raja of Ramgarh in favour 
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of the defendants of the suit including the 
petitioner of the civil revision (defendant 
No. 9 in the suit) — hereinafter referred 
to as ‘the petitioner’ — were fraudulent, 
sham, colourable and void being in con- 
travention of law and that leases and sub- 
leases mentioned in the plaint were also 
colourable and farzi. A relief for perma- 
nently restraining the defendant includ- 
ing the petitioner from working the mines 
or obtaining any minerals directly or in- 
directly was also claimed. The State 
made an application for appointment of a 
receiver of the suit properties. By order 
dated 10th of October, 1969, the Court 
below appointed the State as receiver. 
The State as the receiver managed the 
property in dispute including the said 
three coal mines through its nominee, an 
Officer of the Commissioner’s rank. The 
Officer used to take directions from the 
Court. On 22nd of August 1970, National 
Coal Development Corporation (Opposite 
Party No. 30) and the Union of India (Op- 
posite Party No. 31) issued a notification 
purporting to be under Sections 4 and 7 
of the Coal Bearing Areas (Acquisition 
and Development) Act, 1957 — if neces- 
sary, hereinafter to be referred to as ‘the 
1957 Act’? — expressing their intention 
to acquire the right of mines, quarry etc. 
and to prospect in the lands mentioned 
in the notification measuring 2160 acres 
in Taping Block and 3000 acres in Kedla 
Block. On 5th of December, 1970, op- 
posite party Nos. 30 and 31 were re- 
strained by the Court below from giving 
effect to their intention as mentioned in 
the aforesaid notification dated 22nd of 
August, 1970. They made an application 
for withdrawing that order. This appli- 
cation was dismissed by the Court below 
on 2\st of February, 1972. Against this 
order they filed an appeal to this Court 
which was numbered as Miscellaneous 
Appeal No. 188 of 1972 which is still 
pending. 


2. This Court admitted Miscel- 
laneous Appeal No. 138 of 1972 and issued 
an order of ad interim injunction against 
the receiver restraining him from manag- 
ing the aforesaid three coal mines. The 
injunction matter was finally heard by 
this Court on 22nd of January, 1973, and 
by the order of that date the Court 
vacated the ad interim order of injunc- 
tion. In the meantime Coking Coal Mines 
(Emergency Provisions) Act, 1971 — if 
necessary, hereinafter to be referred to 
as ‘the 1971 Act?’ — had been passed and 
come into force. On 23rd of December, 
1972, opposite party No. 30 who had been 
appointed Custodian by opposite party 
No. 31 under the 1971 Act, made an ap- 
plication before the Court below for 
handing over the management of the 
aforesaid three coal mines to it. It was 
mentioned in the petition that on 13th 
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December, 1972, the Coal Board had 
taken a decision that the three mines 


aforesaid contained coking coal. On 6th 
of January, 1973, some of the Managing 
contractors appointed by the nominee of 
the State-receiver and the petitioner 
made an application before the Court be- 
low praying, inter alia, that hearing of 
the petition of opposite party No. 30 be 
stayed pending the decision of the 
Supreme Court on the vires of the 1971 
Act. On 30th of January, 1973, the Pre- 
sident of India promulgated an Ordin- 
ance, the Coal Mines (Taking Over of 
Management} Ordinance, 1973 — herein- 
after referred to as ‘the Ordinance’ — 
providing for taking over the manage- 
ment of 464 coal mines as detailed in the 
schedule. Jharkhand and Kedla_ coal 
mines were serial Nos. 243 and 255 respec- 
tively of the said schedule. Rauta coal 
mine was serial No. 232 of the schedule. 
The schedule also indicated the names of 
the owners. As against serial Nos. 243 
and 244 names of owner was not indicat- 
ed, rather it was mentioned ‘under dis- 
pute’. As against serial No. 232, Bokaro 
and Ramegur Ltd., one of the main defen- 
dants of the suit, was mentioned. R. D. 
Rai, Opposite Party No. 32, who was ap- 
pointed as Custodian by the Custodian- 
General under the provisions of the 
Ordinance, made an application before 
the Court below on Ist of February, 1973 
praying for a direction to the receiver not 
to act inconsistently with the provisions 
of the Ordinance. The Court below 
passed an order on the very day allow- 
ing the said prayer of opposite party 
No. 32. In pursuance of that order, the 
nominee of the State-receiver stopped 
issuing coupons to the petitioner and 
other managing contractors resulting in 
total stoppage of sale and despatch of 
coal and mining operations resumed 
under the control and supervision of the 
receiver pursuant to vacating of the 
order of ad interim injunction by this 
Court on 22nd of January, 1973, in Mis- 
cellaneous Appeal No. 138 of 1972. On 
8rd of February, 1973, the petitioner filed 
an application in the Court below pray- 
ing to it to refer the matter to the High 
Court under Section 113 of the Code of 
Civil Procedure to decide the question 
whether the Ordinance was ultra vires, 
or, in the alternative, to stay hearing of 
the matter till the disposal of the Mis- 
cellaneous Appeal No. 138 of 1972 by this 
Court. The State filed an application 
stating that it had no objection to the 
transfer of management but the assets 
in possession of the receiver should not 
be handed over to the Custodian. Two 


petitions were filed by Bokaro and Ram- 
gur Ltd., defendant No. 1, on that date 
stating that it had no objection to the 
management of the Rauta colliery being 
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handed over to the Custodian under the 
Ordinance and that of Kedla and Jhar- 
khand mines to opposite party No. 30 
under the 1971 Act. 


3 On 3lst of January, 1973, op- 
posite party No. 32 had filed a petition 
for directing the receiver to hand over 
possession of Kedla and Jharkhand mines 
to him forthwith. On 5th and 7th of 
February, 1973, he filed two petitions for 
direction to the receiver to hand over pos- 
session of Rauta Mines also to him forth- 
with, On 7th of February, 1973, the 
Court below passed an order to the effect 
that by its order dated Ist of February, 
1973, it never meant to stop issue of cou- 
pons and stoppage of mining operations. 
On 19th of February, 1973 the petitioner 
filed a petition that hearing of the ques- 
tion of handing over of management and 
possession of the three mines by the re- 
ceiver be stayed pending the hearing of 
the writ applications by the Supreme 
Court challenging the vires of the Ordin- 
ance. In the meantime the receiver and 
some of the managing contractors had 
filed petitions stating that coupons were 
not being issued to them by the authori- 
ties with the result that despatch and 
sale of coal was completely stopped. On 
2ist of February, 1973, petitions were 
filed praying for direction to the Coal 
Superintendent, Dhanbad, Opposite party 
No. 33, to issue coupons or that the Court 
may itself make some alternative ar- 
rangement. It was also alleged that the 
coal authorities had committed contempt 
of Court and notice may issue to them 
to show cause why they should not be 
proceeded with for contempt. On 22nd 
of February, 1973, the Court below pass- 
ed an order that it was imperative on the 
coal authorities to issue coupons and 
their action in not issuing coupons in 
spite of the order dated 7th of February, 
1973 amounted to interference with the 
administration of property incharge of 
the receiver. Accordingly it issued 
notice to the Coal Controller, Govt. of 
India, Calcutta, Deputy Coal Superinten- 
dent, Dhanbad and Assistant Coal 
Superintendent, Dhanbad (petitioners in 
C. W.J No. 278 of 1973) to show 
cause why they should not be pro- 
ceeded with for contempt of Court. On 
24th of February, 1973, the Court below 
passed an order directing the receiver to 
hand over the possession of the aforesaid 
three mines to the Custodian. The civil 
revision is directed against this order. 


4, The civil revision application 
was admitted on 1st of March, 1973, and 
the learned single Judge who admitted it 
also stayed the operation of the order 
dated 24th of February, 1973, pending 
the hearing of the civil revision. The 
petitioner made an application in the 
Court below on 2nd of March, 1973 for a 
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direction to the coal control authorities 
to issue coupons forthwith. On 5th of 
March, 1973, the Court below passed an 
order that in view of the stay by this 
Court of the operation of his order dated 
24th of February, 1973, the mining ope- 
ration including sale and despatch of coal 
should be resumed till the stay continued 
and directed the coal authorities includ- 
ing the Deputy Coal Superintendent and 
Assistant Coal Superintendent, Dhanbad, 
to issue coupons to the Superintendents 
of the receiver on necessary amount 
having been deposited by them and also 
for the amount already deposited with 
them. C. W. J. C. No. 278 of 1973 has 
been filed for quashing this order. 

5. On 8th of March, 1973, the 
Court below passed an order that the 
receiver be authorised to issue necessary 
certificates on the same pattern as issued 
by the Custodian so that despatch . and 
sale of coal might be resumed. C. W. J. C. 
No. 278 of 1973 was admitted by a Bench 
of this Court on 16th of March, 1973. 
The Bench also granted stay in the fol- 
lowing terms: 


«Till the disposal of this application, 

the operation of the order of the Subordi- 
nate Judge, Hazaribagh, passed in Title 
Suit 16/61, the extract of which has been 
given in Annexure 6 shall remain stay- 
ed.” 
Then opposite party No. 32, the Custodian, 
filed an application before the Court below 
praying that the working and despatch 
of coal be stopped and the direction for 
issue of coupons be stayed. This appli- 
cation was disposed of by the Court be- 
low by its order dated 23rd of March, 
1973. It has held that in C. W. J. C. No. 
278 of 1973 the operation of the order 
contained in Annexure 6 to that writ ap- 
plication was stayed only in so far as it 
related to the direction given to the coal 
authorities to issue coupons to the 
superintendents of the receiver and the 
consequences which were to follow on 
failure on their part in not giving effect to 
that direction. Accordingly it did not allow 
the prayer of the Custodian for stopping 
the working and despatch of coal. There- 
after the Custodian has filed C. W. J.C. 
No. 363 of 1973 praying for quashing of 
the orders dated 8th of March, 1973 and 
23rd of March, 1973 of the Court below. 
In the circumstances, the three cases 
have been heard together and are being 
disposed of by this common judgment. 


6. On 31st of March, 1973, the 
Coal Mines (Taking Over of Management) 
Act, 1973 — hereinafter referred to as 
the Act — was passed. It was also pub- 
lished in the Gazette of India Extra- 
ordinary of the same date. The Act 
supersedes the Ordinance and it has been 
given retrospective effect with effect 
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from 30th of January, 1973, the date of 
coming into force of the Ordinance. The 
provisions of the Act are similar to that 
of the Ordinance, but with slight changes 
here and there. In view of the fact that 
the Ordinance has been superseded by 
this Act, learned counsel for the parties 
have made their arguments with refer- 
ence to the provisions of the Act and 
not of the Ordinance. 


T. The arguments advanced by 
Mr. Jagdish Sahay, learned counsel for 
the petitioner of the civil revision may 
be classified into two parts. Firstly, he 
has challenged the vires of the Act. 
Grounds on which he has challenged the 
vires of the Act constitute first part of 
his argument. Secondly he has argued 
that even if the Act is intra vires, provi- 
sions of it are not applicable to and 
do not affect the petitioner. Grounds 
urged by him in support of this conten- 
tion constitute second part of his argu- 


ments. Mr. Sahay has challenged the 
vires of the Act on the following 
grounds: 


(a) The Act provides for appropria- 
tion of properties of citizen of India 
without providing for compensation. 
Though on the face of it, it purports to 
take away only the management of the 
properties, really it intends to take away 
the ownership in the properties itself. It 
is, eae colourable legislation and 
void. 

(b) The Act confers indiscriminate 
powers on executive authority without 
providing guidelines for their exercise. 
It is, therefore, bad and ultra vires. 


(c) The Act offends fundamental’ 
rights conferred on a citizen under Arti- 
cle 19 of the Constitution of India and, 
therefore, ultra vires. 


(d) The Act does not treat all citizens 
alike and thus is hit by Art. 14 of the 
Constitution of India. 

It may be stated here that when Mr. 
Sahay commenced his arguments, he was 
not aware of the coming into force of 
the Act and, therefore, he advanced an 
argument that the Ordinance which was 
not passed by Parliament but by the 
President could not amend the provisions 
of the Bihar Land Reforms Act which it 
impliedly did by taking over the manage- 
ment of the three coal mines vested in 
the State of Bihar under the said Act for 
that was one of the Acts specified in the 
Ninth Schedule. In support of this argu- 
ment he referred to Article 31-B of the 
Constitution of India and contended that 
the Bihar Land Keforms Act could be 
amended only by the Parliament and not 
by the President. There is no substance 
in this argument. However, in view of 
the fact that the Act has been passed by 
the Parliament and the Ordinance stands 
superseded, I do not consider it neces- 
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sary to discuss further this argument of 
Mr. Sahay in this judgment. Anticipat- 
ing that the Union of India may take 
shelter under Article 31 (2-A) of the 
Constitution of India, Mr. Sahay urged 
that as the State was the owner of the 
three coal mines or at least there was a 
dispute as to ownership and the State 
claimed that it was the owner of the 
mines, Article 31 (2-A) could not apply. 


8. On behalf of the Union of India 
it has been urged that as no notice was 
issued to the Attorney General as re- 
quired by Order 27-A of the Code of 
Civil Procedure (hereinafter referred to 
as ‘the Code’), the vires of the Act cannot 
be challenged by the petitioner. In my 
opinion, there is no substance in this 
contention of learned counsel for the 
Union of India, inasmuch as the Union 
of India itself has been made a party to 
the civil revision application. Rule 1 of 
Order 27-A of the Code contemplates 
such cases where Union of India is not a 
party to the proceeding. It is manifest 
from Rule 2 of the said Order which pro- 
vides that the Court may at any stage of 
the proceeding add the Central Govern- 
ment as a party to the proceeding. In 
the instant case, as Union of India is al- 
ready a party to the application, ques- 
tion of adding it as a party does not arise. 
However, there is substance in the con- 
tention of learned counsel for the Union 
of India that the vires of the Act cannot 
be challenged by the petitioner on ac- 
count of the provisions of Articles 31-A 
(1) (b) and (e) of the Constitution. Arti- 
cle 31-A (1) (b) provided that notwith- 
standing anything contained in Article 13, 
no law providing for the taking over of 
management of any property by the State 
for a limited period either in the public 
interest or in order to secure the proper 
management of the property shall be 
deemed to be void on the ground that it 
is inconsistent with, or takes away or 
abridges any of the rights conferred by 
Article 14, Article 19 or Article 31, Arti- 
cle 31-A (1) (e) lays down that in spite 
of Article 13, no law providing for the 
extinguishment or modification of any 
rights accruing by virtue of any agree- 
ment, lease or licence for the purpose of 
searching for, or winning any mineral or 
mineral oil, or the premature termina- 
tion or cancellation of any such agree- 
ment, lease or licence shall be deemed to 
be void on the ground that it is inconsis- 
tent with, or takes away or abridges any 
of the rights conferred by Article 14, 
Article 19 or Article 31. In.my opinion, 
the Act is protected under both Clauses 
(b) and (e) of Art. 31-A (1) of the Consti- 
tution. By the Act. the State has taken 
over management of the property only 
for limited period in order to secure the 
proper management thereof. At best it 
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extinguishes or modifies rights of the 
petitioner accruing by virtue of an 
agreement in respect of mineral. 


9, It has been contended by Mr. 
Sahay that there is no agreement in favour 
of the petitioner for the purpose of 
searching for or winning any mineral. 
In my opinion, Mr. Sahay is not right. 
The agreement in favour of the petitioner 
is for winning of coal which is mineral. 
But even if it be assumed that the Act is 
not protected by Article 31-A (1) (e), it 
is protected by Article 31-A (1) (b) of the 
Constitution. There is no force in the 
contention of Mr. Sahay that the Union 
of India cannot acquire absolutely or the 
management of any property belonging 
to a State. This is against the decision 
of the Supreme Court in State cf West 
Bengal v. Union of India, (AIR 1968 SC 
1241). It was held in that case that provi- 
sions of 1957 Act under which the Union 
acquired the coal bearing areas vested in 
the State of West Bengal were not ultra 
vires. It was further held that the State 
of West Bengal was entitled to compen- 
sation for the property acquired. There- 
fore, it is not possible to accept the con- 
tention of Mr. Sahay that the Act should 
be held ultra vires so far it purports to 
acquire management of the property be- 
longing to the State of Bihar. Further, 
Mr. Sahay himself has argued tkat the 
Act does not purport to acquire manage- 
ment of any property under the manage- 
ment or control of a State and, therefore, 
it is not applicable to any of the three 
coal mines. By the Constitution (Twenty- 
fifth Amendment) Act, 1971, the word 
‘compensation’ in Article 31 (2) has been 
substituted by the word ‘amount’. By 
this amendment the Parliament obvious- 
ly intended to take away the power of 
Courts to decide whether the amount paid 
by the Government for acquisition of a 
property was adequate or not. A ques- 
tion may arise, whether validity of an 
acquisition can be challenged if the 
amount paid for it is illusory. But. in the 
instant case, it is not necessary to go into 
that question as Mr. Sahay has not chal- 
lenged the vires of the Act or the acqui- 
sition of the interest of the petitioner if 
it has at all been acquired under the Act 
on the ground that the amount which 
will be paid to him for the acquisition 
is illusory. Rather, Mr. Sahay frankly 
conceded that he was not going to ask 
this Court to go into the question whe- 
ther the amount to be paid to the peti- 
tioner for acquisition of his interest in 
the property is adequate or not. 


10. Mr. Sahay has not been aple 
to satisfy me that the Act really intends 
to appropriate property of citizens but 
as, on the face of it, it purports to take 
over only the management of the pro- 
perty, it is colourable exercise of legis- 
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lative powers and, therefore, ultra vires. 
Mr. Sahay has contended that the inten- 
tion of the Act is to reduce the value of 
the property of the owners so that when 
the property is acquired after some time 
they may not get any compensation. Ac- 
cording to him, the property is likely to 
lose all its value during the management. 
This could be possible, if at all, only if 
the Union of India intended to keep the 
coal mines under its management for a 
long period, but as it appears from the 
preamble of the Act, the Union of India 
intends to acquire the coal mines them- 
selves soon. Really judicial notice can 
be taken of the fact that the Bill for the 
purpose has already been introduced in 
the Lok Sabha and passed by it. Mr. 
Sahay has also not been able to convince 
‘me that the Act confers indiscriminate 
powers over the executive authority 
without providing guidelines for the 
exercise of those powers. In my opinion, 
therefore, on the arguments advanced by 
Mr. Sahay it,is not possible to hold that 
the Act is ultra vires. 


11. In support of the second part 
of his arguments, Mr. Sahay has 
that the management of the three coal 
mines, already referred to above, can- 
not be taken over under the Act, firstly 
because they are custodia legis and the 
Act does not amend or modify Order 40 
of the Code and secondly that Section 18 
of the Act makes other provisions there- 
of inapplicable to them. There appears 
no substance in the contention of Mr. 
Sahay that the management of the three 
mines cannot be taken over under the 
Act on the ground that they are custodia 
legis. Section 6 (4) of the Act lays down 
that notwithstanding any judgment, de- 
cree or order of any Court or anything 
contained in any other law for the time 
being in force, the Official Liquidator or 
any Receiver appointed by any Court or 
any other person who has, on the ap- 
pointed day, in his possession, custody or 
control any coal mine specified in the 
Schedule or any part thereof, shall forth- 
with deliver possession of the mine or 
such part thereof, as the case may be, to 
the Custodian. This clearly shows that 
the Act intended to vest in the Custodian 
management of even such coal mines 
which were in possession of a receiver 
appointed by a court. 


12. In my opinion, however, there 
is substance in the second ground urged 
by Mr. Sahay that the Act is not applic- 
able to the three coal mines aforesaid 
because of the provisions of Section 18 of 
the Act. Section 18 (1) (a) reads as fol- 
ows: — 

“Nothing contained in this Act shall 
apply to any coal mine-owned, managed 
or controlled by Government, or by a 
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by Government,” ub Oe rr} 
If the three coal mines aforesaid | } Janey 
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to them, even if there be a dispute to they 


ownership of the State over them. How- 
ever, before discussing the arguments ad- 
vanced on behalf of the opposite party 
that the three coal mines are not manag- 
ed and controlled by the State, I consider 
it necessary to deal with an argument 
advanced on behalf of the Union of India 
that Section 18 can apply to only such 
coal mines in respect of which a notifi- 
cation may be issued by the Central Gov- 
ernment in future; it does not apply to 
coal mines specifically mentioned in the 
schedule to the Act. Reliance in support 
of this contention was placed on Section 
: (1) and (2) of the Act which is as fol- 
ows: 


“3. (1) On and from the appointed 
day, the management of all coal mines 
shall vest in the Central Government. 


(2) Without prejudice to the genera- 
lity of the provisions of sub-section (i), 
the coal mines specified in the Schedule 
shall be deemed, for the purposes of this 
Act, to be the coal mines the management 
of which shall vest, under sub-section (i), 
in the Central Government: 


Provided that if, after the appointed 
day, the existence of any other coal mine 
comes to the knowledge of the Central 
Government, whether after an investiga- 
tion or in pursuance of an intimation 
given to it under sub-section (5), or other- 
wise, the Central Government shall, by 
a notified order, make a declaration about 
the existence of such mine, and on and 
from the date of such declaration— 


(i) the management of such coal mine 
shall be deemed, for the purposes of this 
Act, to vest in the Central Government; 
and 


Ca 


(ii) such coal mine shall be deemed 


to be included in the Schedule, 

and thereupon the provisions of this Act 
shall become applicable thereto subject 
to the modification that for the words 
“appointed day”, wherever they occur, 
the words, brackets and figures “date of 
the declaration made by the Central Gov- 
ernment under sub-section (2) of Sec. 3” 
shall be substituted.” 

It has been urged that since the manage- 
ment of the coal mines specified in the 
schedule have specifically been vested in 
the Central Government on and from the 
appointed day, Section 18 cannot be inter- 
preted to refer to any of such mines. 
Learned counsel for the Union of India 
had to concede that management of no 


| 
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coal mine owned, managed or contrclled 
by a Government could be taken over by 
the Central Government under the Act 
by a subsequent notification issued under 
the proviso to Section 3 (2) of the Act. It 
is not possible to accept the contention 
of learned counsel for the Union of, India 
that while Section 18 will apply to coal 


mines owned, managed or controlled by- 


the Government which have not been 
specified in the schedule, it will not apply 
to coal mines though really they are own- 
ed, managed or controiled by a Govern- 
ment but are specified in the schecule, 
for the proviso itself says that even such 
coal mines in respect of which a notifica- 
tion may be issued by the Central Cov- 
ernment in future shall be deemed ic be 
included in the schedule. Therefore, the 
Act does not intend to make any dist.nc- 
tion between the coal mines specifiec in 
the schedule and coal mines in respec: of 
which a notification may be issued in 
future by the Central Government. Se- 
condly, if such an interpretation is given 
to the Act, it will be bad in law on the 
ground of being discriminative. No dis- 
tinction can be made between different 
coal mines owned, managed and control- 
led by a Government only on the ground 
that some of them have been specifiec in 
the schedule to the Act while others are 
not so specified. There will be no raticnal 
differentia between two such mines, one 
specified in the schedule and another 
which has not been specified. It is well 
established principle of interpretation of 
statutes that provisions thereof are to be 
given such a meaning as to make them 
intra vires. If Section 18 is interpreted 
to mean that it does not apply to coal 
mines specified in the schedule to the Act, 
even though they are owned, managed 
and controlled by a Government, it skall 
have to be declared ultra vires. In my 
opinion, therefore, Section 18 applies to 
all coal mines owned, managed and con- 
trolled by a Government irrespective of 
the fact whether they are specified in 
the schedule to the Act or rot, 
and it has to be held that the Act 
ig not applicable to coal mines owned, 
managed and controlled by a Govern- 
ment even though they are specified in 
the schedule to the Act. 


13. There is another rule of inter- 
pretation of statutes, namely, that if two 
sections of the same statute are rep.g- 
nant, the last must prevail (see Maxwell on 
the Interpretation of Statutes, 12th Edi- 
tion, Chapter IX at page 187). Even ac- 
cording to this rule, Section 18 has to pre- 
vail over Section 3. No doubt, there ere 
exceptions to this rule, but in the instent 
ease, those rules of exception are not at- 
tracted. Further, for reasons discussed in 
the preceding paragraph, Section 18 kas 
to be given an interpretation that it 
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makes the Act inapplicable to all coal 
mines owned, managed and controlled by 
a Government irrespective of the fact 
whether such coal mines are specified in 
the schedule or not. 


14. Now, I would revert to the 
question whether the aforesaid three coal 
mines. namely, Kedla. Jharkhand and 
Rauta coal mines are managed and con- 
trolled by a Government so as to make 
the Act inapplicable to them. Even in the 
schedule to the Act Rauta Jharkhand and 
Kedla mines are serial Nos. 232, 243 and 244 
respectively, as they were in the schedule 
to the Ordinance. The schedule to the 
Act also. as was done in the Ordinance. 
in column 3 gives name and address of 
owner’. In the ordinance as against serial 
Nos. 243, and 244 in column 3 the words 
‘under dispute’ were mentioned. So is in 
the schedule to the Act. In column 3 as 
against seria] No. 232, i. e. Rauta coal 
mine in the Ordinance ‘Bokaro and Ram- 
gur Ltd? was mentioned. The schedule to 
owner’. In the ordinance as against serial 
No. 232 mentions “Receiver, State of Bihar 
through Shri S. Kı Sinha, I. A. S. O. S, D. 
Department of Mines and Geology. Gov- 
ernment of Bihar, Patna.” The. schedule 
to the Act, therefore. admits that Rauta 
coal mine is managed and controlled by 
the State, It has not been disputed before 
us. and could not be disputed. that 
Jharkhand and Kedla mines cannot be 
distinguished from Rauta coal mine in 
that respect. If the State as a recsiver is 
the owner of Rauta coal mine. then it is 
also as a receiver is owner of Jharkhand 
and Kedla coal mines. No doubt. owner- 
ship of the State is under dispute so far 
Jharkhand and Kedla coal mines are con- 
cerned, but jts ownership is similarly in 
dispute so far Rauta coal mine is concern- 
ed. As stated earlier, the Act came into 
effect with retrospective effect from 30th 
of Jan. 1973. Undoubtedly. on that date. 
the aforesaid three coal mines were 
managed and controlled bv the State as a 
receiver. The Act cannot, therefore. apply 
to the aforesaid three mines. It cannot 
be made applicable to Jharkhand and 
Kedla coal mines merely on acccunt of 
the fact that in the schedule to the Act in 
column 3 as against these two coal mines 
the words ‘under dispute’ are mentioned. 


35. Section 2 (k) of the Act says 
that words and expressions used in the 
Acb and not defined therein have the 
meanings respectively, assigned to them 
in the Mines Act. 1952. The Mines Act. 
1952, defines ‘owner’ as follows:— 

"oO fi). ‘owner’, when used in relation 
to a mine. means any person who is the 
immediate proprietor or lessee or occu- 
pier of the mine or of anv part thereof 
and in the case of a mine the business 
whereof is being carried on bv a liauida- 
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for or receiver, such liquidator or recei- 


ver. and in the case of amine 
owned by a company, the busi- 
ness whereof is being carried on by 


a managing agent. such managing agent: 
but does not include a person who merely 
receives a royalty, rent or fine from 
the mine. or is merely the proprietor of 
the mine. subject to any lease, grant or 
licence for the working thereof. or is 
merely the owner of the soil and not in- 
terested in the minerals of the mine but 
any contractor for the workings of a mine 
or anv part thereof shall be subiect ta 
this Act in like manner as if he were an 
owner but not so as to exempt the owner 
from any liability.” 


The term ‘owner’ is not defined in the 
Act. According to the definition of the 
term ‘owner’ in the Mines Act. 1952. 
which is applicable by virtue of Section 2 
(k) of the Act. a receiver is ‘owner’ of a 
mine the business. whereof is being carri- 
ed by him. The State as a receiver will, 
therefore. be owner of the aforesaid three 
mines for the purposes of the Act and 
even on that ground the Act cannot apply 
to these mines. 


16. Mr. Jagdish Sahay has also 
argued that even if the Act were appli- 
cable. the Central Government could not 
dispossess the petitioner without taking 
recourse to Section 15 of the Act In re- 
ply it has been contended on behalf of the 
Union of India that Section 15 applies to 
contracts in favour of persons other than 
those whose rights as to management vest 
in the Central Government under Section 
4 of the Act. In-this connection while 
Mr. Sahav contended that the petitioner 
was not a managing contractor within the 
meaning of the term as defined in Section 
9 (f) of the Act learned counsel for the 
Union of India submitted that he was a 
managing contractor. We called upon the 
petitioner to produce the deed under 
which he claimed to be in possession of 
the mines and he did produce it. On go- 
ing through it, I am satisfied that the 
petitioner is a managing contractor within 
the meaning of the term as de- 
fined in section 2 (f) of the the Act. 
Therefore. there appears substance in the 
contention of learned counsel for the Union 
of India that Section 15 does not anplv 
to the case of the petitioner. However, 
as the Act itself has been held not appli- 
cable to the three mines aforesaid. it is 
not necessary to record a definite find- 
ing on the auestion whether the peti- 
tioner can claim advantage af Section 15 
of the Act or not. 


17. It has been contended on be- 
half of the Union of India that no revision 
lies to this Court against the order of the 
court below because the order does not 
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decide a case between the parties within 
the meaning of Section 115 of the Code. 
In S. S. Khanna v. F. J. Dillon (AIR 
1964 SC 497) it has been held that the 
expression ‘case’ as used in Section 115 of 
the Code is not restricted to a litigation 
in the nature of a suit in a Civil Court: 
it includes a proceeding in a Civil Court 
in which the iurisdiction of the Court is 
invoked for the determination of some 
claim or right legally enforceable. In the 
instant case. bv the impugned order the 
Court below has directed the receiver to 
hand over the possession of the aforecsid 
three mines to the Custodian. This order 
was passed on an application filed by 
opposite partv No. 32 for a direction to 
the receiver for handing over to him pos- 
Session of the aforesaid three mines. 
Opposite Party No. 32 made the applica- 
tion as a representative of the Central 
Government. He invoked the jurisdiction 
of the court below for determination of 
his claim or right to get possession 
of the aforesaid three mines from the re- 
ceiver. He claimed that he was legally 
entitled under the ordinance to get pos- 
session of the aforesaid three mines. That 
claim or right of opposite party Na. 32 
and of the Union of India through him 
has been decided bv the Court below. In 
my opinion, therefore, the Court below 
has decided a case by the impugned order 
within the meaning of Section 115 of the 
Code. and there is no substance in this 
contention of learned Counsel for the 
Union of India. The petitioner is not 
only a managing contractor. but is also a 
party to the suit and whatsoever right 
he mav have in the properties in dispute, 
that is custodia legis and managed bv the 
receiver. He is also. therefore, a party 
aggrieved who can move this Court 
against the impugned order. The appli- 
cation, therefore, is maintainable. 


18. Section 18 of the Act corres- 
ponds to Section 17 of the Ordinance. 
While Section 17 of the Ordinance did 
not exclude from its operation coal mines 
owned. managed or controlled by a Gov- 
ernment, Section 18 does so. Had the 
Ordinance been alive, it would not have 
been possible to hold that the manage- 
ment of the three coal mines could not 
be taken over by the Central Government. 
But, as stated earlier. the Ordinance has 
been superseded by the Act and the latter 
is retrospective in its operation with 
effect from the date the Ordinance itself 
Came into force. In the circumstances, 
though the Court below was right in 
passing the impugned order, in view of 
the change of the law that order cannot 
be maintained. It is well established 
now that Courts are entitled and ought 
to take notice of the change in the law 
pending litigation. 
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19. It mav be Stated here chat 
some of the managing contractors kave 
filed a writ application under Article 32 
of the Constitution of India before the 
Supreme Court challenging the vires of 
the Act. On that writ application. their 
Lordships of the Supreme Court by their 
order dated Lith of May. 1973 have fixed 
23rd of July. 1973 for final hearing of the 
stay matter. They have further restrain- 
ed respondents to the case before 
them, their servants and subordinates 
“from dispossessing the petitioners from 
Kedla Coal Mine being item No. 244 of 
the Schedule to the Coal Mines (Taking 
Over of Management) Act. 1973”. A copy 
of this order was.shown to us by bring- 
ing the case under the head ‘to be men- 
tioned’ in presence of counsel for the op- 
posite party. In view this order of the 
Supreme “ourt also the order of the 
Court below directing the receiver to hand 
over possession of the aforesaid three 
mines to the Custodian cannot be allowed 
to stand for the present till the matter is 
finally heard by the Supreme Court. at 
least in respect of Kedla Mine. On prin- 
ciple no distinction can be made betw2en 
the other two mines and Kedla mine. 


20. For the reasons discussed in 
the precedine paragraphs. the civil revi- 
sion filed by the petitioner must succeed 
and order of the Court below dated 24th 
of February, 1973 must be set aside. 


C. W. J. C. 278/73: 


21. The main grievance of 
petitioners of this writ 
L.a the Coal Controller, Govern- 
ment of India. Calcutta. the Deputy 
Coal Superintendent. Dhanbad, and the 
Assistant Coal Superintendent, Jharia 
Division. is that the order of the court be- 
low dated 5th of March. 1973. for issu:ng 
coupons to the superintendents of che 
receiver on necessary amount having been 
deposited by them and also for the amount 
already deposited with them was illegal 
inasmuch as it was paSsed behind the back 
of the petitioners without any notice to 
them. Mr. Sahay for the petitioner of the 
Civil Revision. who is respondent to the 
writ case has attempted to show 
to us that the petitioners had notice 
of the matter and thev were represent- 
ed by a lawver. He does not appear 
to be correct in his submissions inasmuch 
as the petitioners had not entered eEnp- 
pearance in the Court below. A lawver 
requested the Court to adiourn the case 
So that he may obtain power from them. 
From that it cannot be inferred that the 
lawyer could represent the petitioners of 
this writ case before the Court. below on 
the date the matter was heard. Another 
grievance of the petitioners is that they 
being not partv to the suit and having 


the 
application. 


not submitted to the jurisdiction of the 
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Court below by making anv application 
before it for any orders. that Court could 
not have passed the order directing them 
to issue coupons to the superintendents 
of the receiver. It has been submitted 
that such a direction may be issued bv 
this Court in exercise of powers under 
Article 226 of the Constitution of India 
on a proper application before it but the 
Court below could not exercise any such 
right. On the other hand. it has been 
submitted by Mr. Sahay that it was the 
duty of the Court below to see that the re- 
ceiver who was an officer of the Court 
could function efficiently and for that 
purpose it could issue any direction to 
any public authority. It has further 
been submitted by him that if. as sub- 
mitted by him in the civil revision. it is 
held that the management of the three 
coal mines aforesaid could not vest in 
the Central Government under the Act, 
but would remain vested in the receiver. 
then the petitioners of this writ applica- 
tion could not refuse to issue coupons to 
the superintendents of the receiver on 
necessary amount having been deposited 
by them and also for the amount alreadv 
deposited with them. True it is that it 
has been held in the Civil Revision that 
the Act is not applicable to the three coal 
mines and. therefore. their management 
cannot be taken over bv the Central Gov- 
ernment and in the circumstances the 
petitioner cannot refuse issue of coupons 
to the receiver or his agents without any 
rhyme or reason. but. in mv opinion. the 
Court below had no iurisdiction to issue! 
a direction of the nature issued bv it and! 
that too without affording anv opvportunitv} 
of being heard to the petitioners of this| 
writ application. A subordinate court may; 
call in aid public authorities for execution 
of orders and decrees passed bv it. but it' 
Cannot pass an order of the nature passed, 
by the court below treatine the public; 
authorities as party to the suit though they| 
are not parties to it in fact. This anoli-: 
cation is. therefore. fit to be allowed bv 
auashine that part of annexure 6 by which 
the Ccurt below has directed the vpeti- 
tioners to issue coupons. (The rest of the 
judgment is not material for purposes of 
reporting — Ed.) 


NAGENDRA PRASAD SINGH  J.:— 
I agree. 


Order acccordingly. 
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Abdul Razak, Appellant 
Halim and others, Respondents. 


A. F. A. O. No. 166 of 1969, D/- 27-7- 
1973. against order of B. P. Sinha Sub-J. 
Jamshedpur, D/- 16-6-1969. 


Index Note:— (A) Civil P. C. (1908), 
Order 41, R. 5 — Stav of execution— Stay 
order in application for transfer of exe- 
cution proceeding — When effective — 
Stay has effect from date of knowledge 
of Court concerned. 


Brief Note:— (A) An order of stav 
passed by an appellate court either in an 
appeal or in an application for transfer 
of execution or other proceeding does not 
become effective from the time of the pass- 
ing of the order and the court does not lose 
the jurisdiction because of some order of 
which it has no knowledge. The order of 
stay can have-effect only when it is made 
known to the court concerned. Applving 
the principle in an execution proceeding. 
the execution case can proceed unless the 
court executing the decree has knowledge 
of the stay order and only such action 
which is taken thereafter would be a 
nullity so long the stay order is enforced. 


v. Abdul 


(Para 5) 
The transfer proceedings are 
collateral proceedings and even though 


the superior authority may have 
the power to order stay. it cannot deprive 
the inferior authority having jurisdiction 
over the matter unless the inferior autho- 
rity is apprised of the order by the supe- 
rior authoritv and the interim proceedings 
are not rendered a nullity after the receipt 
of the stay order. If the inferior authority 
is asked to set aside the proceedings taken 
between the time when the stay order was 
passed and the time when it was brought 
to the notice of the inferior authoritv the 
inferior authority mav in the interest of 
justice set aside the-interim orders ‘on a 
praver being made in this regard within 
a reasonable time. AIR 1967 SC 1386 (dis- 
approving the view in AIR 1951 Pat 130 
(SB)). Rel. on: AIR 1922 Pat 204 Referred. 

(Para 5) 

S. K. Choudhary and A. C. Ghose. for 
Appellant: Ray Parasnath and Ramesh 
Prasad, for Respondents. 

JUDGMENT:— This miscellaneous 
appeal. has been filed on behalf of the 
judgment-debtor and arises out of an ex- 
ecution proceeding going on in the Court 
of the Additional Munsif-Janishedpur. for 
delivery of certain properties, 

a On 21-8-1963. the Nazir went 
to effect the delivery of possession. but. 
as it appears from the report. the delivery 
of possession could not be effected. as the 
‘lands were not identifiable On an appli- 
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. execution case. 
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cation by the decree-holder, on 14-10-1963 
a pleader commissioner was appointed to 
identify the lands, but he also submitted 
a report, dated 27-1-1964 to the same 
effect. The pleader commissioner’s report 
was accepted after dismissing the obiec- 
tion of the decree-holder by the execut- 
ing court. 


3. On 22-2-1964, the decree-holder 
applied to the District Judge for transfer 
of the execution case from the court of 
the Additional Munsif and the same was 
admitted and an -order of stavy of the fur- 
ther proceedings in the execution case Na. 
18 of 19638 was passed on the same dav. 
It appears that there was some delay in 
Communicating the order of stay and the 
executing court in the meantime by order 
dated 24-2-1964. in view of the reports of 
the Nazir and the pleader commissioner, 
dismissed the execution case on the 
ground that the decree was unexecutable. 
Soon after passing of the above order, 
the stay order was communicated to the 
learned Munsif. but he merely recorded 
an order to the effect that as he had 
already disposéd of the execution case. he 
had nothing to do in the matter any fur- 
ther and directed for transmission of the 
record of the case to the court of the 
District Judge. It further appears that 
the court of this Additional Munsif was 
abolished and the matter was ultimately 
put up after the disposal of the transfer 
case, which had become infructuous and 
accordingly dismissed, before another 
Munsif. The decree-holder made an ap- 
plication under Section 151 of the Code 
of ‘Civil Procédure for restoration of the 
Such a prayer was not 
made by him before the original Court 
when the stay order was received by that 
court. This application has been allowed 
by an order. dated the 19th March, 1968, 
by the successor-in-office under the im- 
pression that the stav: order would be 
effective from the moment it was passed 
and. therefore. the order passed bv his 
predecessor on 24-2-1964 had to be taken 
to be an order passed without jurisdic- 
tion, and, as such. was not operative in 
the eve of law. He went further and said 
that as a matter of fact, the said order 
was not passed in the sense it ought to 
have been passed mainly due to inadvert- 
ence, because had the order of the District 
Judge been before the Court. the execu- 
tion case could not have been dismissed. 
Taking this view. the learned Munsif 
purporting to-act under Section 151 of the 
Code recalled the order, dated 24-2-1964. 


4. After the restoration of the 
execution case. the :iudgment-debtor filed 
an application -under Section 47 of the 
Code and one of the grounds taken was 
that the execution was not maintainable 
as already held bv the order. dated 24-2- 
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1964. This plea of the judgment debtor 
was negatived by the executing Court. In 
answering this auestion in paragraph No. 4 
the executing court has said that inasmuch 
as no revision was filed by the judgment- 
debtor against the order, dated 19-3-1968, 
that order became final and could not be 
questioned before him. After rejecting this 
plea, he has considered the merits af the 
objection petition regarding the executa- 
bility of the decree and overruled this ob- 
jection also. An appeal was taken against 
the said order by the judgment-debtor 
and the learned Subordinate Judge has 
upheld the view of the executing court. 
With respect to the dismissal of the execu- 
tion case on 24-2-1964, the appellate court 
has also held that the said order was 
Passed In ignorance of the stay order and 
when this fact was brought to the notice 
of the Execution Munsif, he had the au- 
thority to recall the same. He dismissed 
the appeal and. therefore. the iudement 
debtor has filed the present appeal. 


5. I have examined the circumst- 
ances of this case. In mv opinion both 
the courts below have misdirected them- 
selves in appreciating the validity of the 
order, dated the 24th of February, 1964. 
The order of stav passed by an appellate 
court either in an appeal or in an appli- 
cation for transfer of anv proceeding does 
not become effective from the time of the 
passing of the order and the Court does 
not lose the jurisdiction because of some 
order of which it has no knowledge. The 
order of stay can have effect only when 
it is made known to the court concerned. 
Applying the principle in an execution 
proceeding. the execution case can pro- 
ceed unless the court executing the decree 
has knowledge of the stay order and only 
such action which is taken thereafter 
would be a nullity sq long the stay order 
is enforced. The view of the Special Bench 
decision of this Court in Liakat Mian v. 
Padampat Singhania (AIR 1951 Pat 130 
(SB)) where it was held that a stav order 
becomes effective the moment it is passed 
irrespective of the fact as to whether it is 
communicated to the court concerned. has 
not been approved by the Supreme Court 
in Mulrai v. Murti Raghunathii Maharaji 
(AIR 1967 SC 1386). The Supreme Court 
in the said decision has held that in effect, 
a stay order is more or less in the same 
position as the order of injunction, the 
Only distinction being that while oneis ad- 
dressed to a court the other to a party. 
In both the cases. knowledge of the party 
concerned or of the court is necessary 
before the prohibition takes effect. The 
Supreme Court has rather held in the 
above decision that this principle would 
apply with greater force to stay orders 


passed in transfer applications as in the 
case of execution proceeding. at anv rate 
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there is appeal in which a stav order is 
passed: whereas the transfer proceedings| 
are collateral proceedings and even though, 
the superior authority may have the 
power to order stav., it cannot deprive thej 
inferior authority having jurisdiction over 
the matter unless the inferior authoritv 
is apprised of the order by the 
superior authority and the interim 
proceedings are not rendered a nullity 
after the receipt of the stay order. If the 
inferior authority is asked to set aside the) 
proceeding taken between the time when| 
the stay order was passed and the time 
when it was brought to the notice of the 
inferior authority the inferior authority 
may in the interest of justice set aside the 
interim orders on a praver being made in 
this regard within a reasonable time. 


. 6. The order, dated 24-2-1964 was 
not recalled by the Additional Munsif. 
who had passed the said order even on 
being apprised of the order of stav. That 
shows that he did not feel inclined to re- 
call the same as he was not bound to do 
it. Therefore, it was not proper for the 
successor-in-office to exercise the power 
under Section 151 of the Code and recall 
the order subsequently on 19-3-1968. I 
would have allowed the appeal on this 
ground alone, as the order dated 19-3- 
1968 has been allowed to become final 
and not having been challenged before a 
higher court. The position, however. re- 
mains that the restoration of the execu- 
tion case became final. Rather. the judg- 
ment debtor has himself filed an applica- 
tion accepting in the execution cas2 there- 
by admitting that there was a valid exe- 
cution case pending against him. and. as 
such, contested the same on merit. 


as Mr. Sunil Kumar Choudhary 
learned counsel appearing for the judg: 
ment debtor in support of this appeal. 
has urged with great stress that’ the re- 
call of the order. dated 24-2-1964 was in- 
valid in view of the above Supreme Court 
decision. As stated above. the appellant 
having not moved against that order can- 
not challenge the validity of the said 
order in a proceeding, which was initiated 
subsequently in restoration of tha execu- 
tion application. 


8. Mr. Choudhary also cited a de- 
cision of this court in Hiro Singh v. Kazi 
Syed Ahmad Hussain (AIR 1922 Pat 204) 
and urged that the order. dated 19-3-1968 
being itself invalid on account of having 
been passed by the successor-in-oftice, all 
the subsequent orders should be deemed to 
be without jurisdiction. It is difficult to 
accept this contention of the learned 
counsel. The invaliditv of the order dated 
19-3-1968 is not of the nature which would 
render the subsequent orders without 
jurisdiction and that order. for the reasons 
stated above. has become final. 
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' 9, In the result, this appeal has 
got no merit and it is accordingly dismiss- 
ed, but I shall make no order as to costs. 


Appeal dismissed. 
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Hiralal Choudhary. Appellant v. 
Hariram Khetan, Respondent. 

A. Fy A. O. No. 384 of 1970, D/- 12-7- 
1973. ; 

Index Note:-— Civil P. C. (1908) Sec- 
tion 60 — “Wearing apparel” — Meaning 
of — Judgment-debtor not a cloth dealer 
—Dhotis and Sarees cannot ke atiached. 


Brief Note:— (A) Dress or personal 
clothing intended for wearing is wearing 
apparel. No distinction can be made be- 
tween used and unused articles. Dhotis 
and Saries belonging to a judgmeni-debtor 
who does not deal in cloth cannot be at- 
tached under the section if they are not 
intended for anv use other than wearing. 

(Paras 4, 3) 


Shivanandan Roy and R. P. Das. for 
Appellant. 


JUDGMENT:— This appeal is bv the 
judgment-debtor. 


2. It appears that the respondent 
obtained a money decree, in execution of 
which he sought to attach different arti- 
cles, including 50 pairs of dhotis and 100 
pairs of saris. The iudgment-debtor took 
an objection under Section 47 of the Code 
of Civil Procedure. hereinafter referred to 
as the Code” that these items constitut- 
ed “wearing apparel” and were, therefore, 
exempt from attachment under Section 
60 of the Code. The learned Munsif ex- 
empted some articles other than these. On 
appeal the learned District Judge dismissed 
the appeal with an observation that the 
Nazir or the peon will not attach any used 
wearing apparel, Hence the present ap- 
peal. 

J The only point raised by learn- 
ed counsel appearing for the appellant is 
that the fifty pairs of dhotis and 100 pairs 
of saris are wearing apparel within the 
meaning of the term as used in Section 60 
of the Code and ought to have been ex- 
empted. There is force in this contention. 


4. - It appears that the learned 
District Judge made the following ob- 
servation: 


“Moreover, from the list of the arti- 
cles given by the decree-holder it is clear 
that he does not want any weariny ap- 
parels is to be attached. He has included in 
the list 50 pairs of dhotis and 100 pairs 
of saris. from which it is clear that he 
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wants new dhotis and saris to be attach- 
ed and not used ones.” 


On the assumption that wearing apparel 
must be used apparel. the Court below 
dismissed the appeal making the observa- 
tion mentioned above with a view to avoid 
the possibility of the Nazir or the peon 
attaching used apparel. In my view. the 
court below has given a wrong interpre- 
tation of the term “wearing apparel.” 


“Wearing apparel” is said to mean, ac- 
cording to Chambers’s dictionary. “dress”, 
According to Webster’s dictionary, wear- 
ing” means “intended for wearing” and 
“apparel” means “personal attire or cloth- 
ing.” Thus it is quite obvious that a dress 
or personal clothing intended for wearing 
must be deemed to be wearing apparel. 
To import into the expression the con- 
sideration of “used” or “un-used” is ob- 
viously unwarranted. If a new apparel is 
kept for use at a future date, it cannot be 
said to be anything but a wearing apparel. 
In my view, whether it has been used or 
not, it continues to be wearing apparel as 
long as it is not converted into something 
else. Dhotis and Saris are obviouslv wear- 
ing apparel. They do not become so only 
if they are used before nor do they become 
anvthing else because they have not been| 
used so far. If, however, dhotis and Saris 
are cut into several pieces and are intend- 
ed for anv use other than wearing. surely 
they would cease to be personal attire or 
personal clothing, 


5. In the present case, it is said 
that there is no evidence that these cloth- 
ings which the decree-holder seeks to 
attach were meant for any use other than 
wearing, The Courts below do not say 
that they were meant for anv other pur- 
pose, In such circumstances. the nature of 
the property must be determined by what 
they are at the present moment. By wav 
of caution, I may add that it has been 
said that there is no evidence that the 
judgment-debtor is a shop-keener and 
keens cloths for sale etc. In such a situa- 
tion, the Courts below had no option but 
to exempt the items aforesaid and not to 
allow the decree-holder to proceed against 
them. 

6. In the result, the orders of the 
Courts below in this respect are set aside 
and they are directed to exemot the afore- 
said clothings under Section 60 of the 
Cede. The appeal is, accordingly. allowed. 
In view of the fact that there is no ap- 
pearance on behalf of the decree-helder. 
there will be no order as to costs, 


Appeal allowed. 
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Index Note:— (A) Bihar Pancnayat 
Election Rules (1959). Rules 75 and 77 — 
Provisions of Rule 75 (1) & 77 are man- 
datory — Election petition — Defective 
‘verification — Amendment of — Fower 
of Election Tribunal to allow — Extent 
of. (X-Ref:— Civil P. C. (1908), Order 
6, Rules. 15 and 17). 


Brief Note:-— (A) The Election Tri- 
bunal has got power to allow amendment 
of the verification of an election petition 
challenging the election of a Gram Pan- 
Chayat in the State of Bihar if it is not 
verified in accordance with the reavire- 
ments of the Code of Civil Procedure. 
only if the defects or the cumulative 
effect of the defects is of minor nature 
so as: not to take the matter out of the 
realm of the rule of sufficient compli- 
ance with the requirements of the EKules. 
If there is sufficient compliance, literal 
compliance is not necessary. In many 
cases of-this tvpe amendment may not 
be necessary or possible. But if there is 
no sufficient: compliance. then it is im- 
perative for the Tribunal to dismiss the 
election petition, It-cannot afford to give 
an opportunity to the election petitioner 
for amending the election petition for re- 
moval of major and fatal defects. 1963 
BLJR 86. Overruled. Case Law reviewed. 

(Paras 8. 9. 20) 


Rules 75 (1) and 77 of the Rules are 
mandatory and the requirement of giving 
an opportunity of hearing bv itself does 
not detract from the mandatorv character 
of Rule 77. But even in the case of rnan- 
datory requirement. a literal compliance 
with the rule cannot alwavs be insisted 
` upon and non-compliance with the re- 
quirements which are not of the essence 
or are directory cannot entail the extreme 
penalty of dismissal of the election peti- 
tion, 1967 BLJR 439 Considered and Ex- 
plained. (Paras 5, 6) 

Even where the Election Tribunal has 
not exercised. its powers of summary 
dismissal under Rule 77. when the ovno- 
site party appears in pursuance of notice 
under Rule 78 and points out to the Tri- 
bunal that the election petition is liable 
to be summarily dismissed under Rule 


KQ/KQ/E826/73/KSB 


ALR. 


77. it will be perfectly legitimate for | 
the Election Tribunal to proceed to dis- 
miss the election petition under Rule 87 
on the principles of law engrafted in 
Rule 77, at anv stage, even at the final 
hearing of the election petition. 


(Para 7) 
Amla Kanta Choudhury and Yogen- 
dra Mishra, for Appellant: Birendra 


Kumar Sinha and Surendra. for Respon- 
dents. 


UNTWALIA, C. J.:— A Bench of this 
Court has formulated a auestion of law 
in this Letters Patent Appeal and re- 
ferred it to a Full Bench for its opinion 
under Rules 1 and 3 of Chapter V, Part 
II of the Patna High Court Rules. The 
question of law referred to is in the fol- 
lowing terms:— 


“Whether an Election Tribunal has 
got power to allow amendment of the 
verification of an election petition chal- 
lenging the election of a Gram Panchayat 
in this State. if it is not verified in ac- 
cordance with the-.requirements of the 
Code of Civil Procedure and whether it 
is imperative for the Tribunal to dismiss 
the petition without affording an oppor- 
tunity to the election petitioner for am- 
ending it?” 


2. Respondent No. 1 was the ele- 
cted Mukhiya of Gamaria Gram Pancha- 
yat in the district of Dhanbad. The ap- 
pellant filed an election petition before 
the Election Tribunal for setting aside 
the election of respondent No. 1 and for 
declaring him duly elected to tne office 
of the Mukhiya in accordance with the 
Bihar Panchayat Election Rules, 1959 
(hereinafter called ‘the Rules’). The peti- 
tion was contested by respondent No. 1 
on various grounds. The Election Tri- 
bunal framed several issues for trial and 
decided them in favour of the appellant. 
declaring the election of respondent No. 
1 to be void and the appellant to be duly 
elected. Respondent Na 1 filed C.W. 
J.C. No. 98 of 1971 in this Court under 
Articles 226 and 227 of the Constitution 
of India, challenging the decision of the 
Tribunal. The writ case came up for 
hearing before B. D. Singh. J. The learn- 
ed Judge found that the verification of 
the election petition was not made as re- 
quired by Rule 75 (1) of the Rulss hence 
the election petition was liable to be dis- 
missed summarily under Rule 77. On a 
discussion of the various authorities on 
the point and following a Bench decision 
of this Court in Satya Nand.Singh v. 
Bujhlal Singh (1967 BLJR 439). the 
learned Judge allowed the writ applica- 
tion and dismissed the election petition. 
The appellant preferred this Letters 
Patent Appeal. 


3. When the appeal came up for 
hearing before a Bench of this Court 
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consisting of Shambhu Prasad Singh and 
Shiveshwar Prasad Sinha. JJ., the Hon’- 
ble Judges, as indicated in their: order 
of reference. were pleased to doubt the 


correctness of the view expressed bv a 
Bench of this Court in Satva Nand 
Singh’s ease (1967 BLJR 439). After 


elaborately referring to the various as- 
pects of the matter, the decisions of the 
Supreme Court as also of this Court on 
the point, the Bench has formulated a 
question of law for our, opinion. as stated 
above, 

å. I shall proceed to discuss the 
law on the point with reference to the 
relevant rules in the Rules and the ap- 
propriate authorities. 

5. Rule 70 of 
vides: —- 

“No election held under (heie rules 
shall be called in question in any other 
manner on any ground whatsoever other 
‘than by a petition before the Election 
Tribunal appointed under these rules.” 

I shall read Rules 75 and 77 in full — 


“75. (1) An election petition shall 
contain a concise statement of the mate- 


the Rules pro- 


rial facts on which the petitioner relies ' 


and shall. where necessary. be divided 
into paragranhs numbered consecutively. 
It shall be signed by the petitioner and 
verified in the manner laid down in the 
Code of Civil Procedure. 1908 for the 
verification of pleadings. 


(2) (a The petition shall be accom- 
panied bv a list signed and verified in 
the like manner setting forth full parti- 
culars of any corrupt or illegal practice 
which the petitioner alleges, including as 
full statement as possible as to the names 
of the parties alleged to have committed 
any corrupt or illegal practice and the 
date and place of the commission of such 
practice. 


(b) The Election Tribunal may. upon. 


such terms as to costs and otherwise as 
it may direct, at anv time. allow the 
particulars included in thé said list to be 
amended or order such further and better 
particulars in regard to anv matter re- 
ferred to therein to be furnished as mav. 
in its opinion. be necessary for the pur- 
pose of ensuring a fair and effectual trial 
of the petition: 

Provided that the Election Tribunal 
shall not by means of any such amend- 
ment allow particulars to be furnished of 
any corrupt or illegal practice other than 
a corrupt or illegal practice set forth in 
the list furnished bv the petitioner under 
clause (a). 

77. If there js anv failure to comply 
with anv of the provisions of sub-rules 
(2) and (3) of Rule 72. Rule 73. sub-rule 
(1) and clause (a) of sub-fule (2) of Rule 
75. the Election Tribunal shall summarily 
dismiss the election petition: 
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Provided that the petition shall not 
be. dismissed: without giving the. petitioner 
an opportunity of being heard.” 


We are not concerned in this case with 
the interpretation of sub-rule (2) of Rule 
75. But it mav be pointed out that the 
power which has been conferred on the 
Election Tribunal to allow amendment 
of the list of corrupt or illegal practice is 
of a limited kind. Under Rule 79 (2) an 
election petition has to be tried bv the 
Election Tribunal, as nearly as may be. 
in accordance with the procedure appli- 
cable under the Code of Civil Procedure 
1908 (hereinafter called ‘the Code’) ta‘the 
trial of suits. But this is “subiect to the 
provisions of these rules’. So it is well- 
settled by now that the curtailed power 
of amendment given under sub-rule (2) 
(b) will prevail over the general power 
of amendment granted under Order VI. 
Rule 17 of the Code. Broadly speaking. 
the requirement of sub-rule (1) of Rule 
75 ofthe Rules are (i) that an election 
petition shall contain a concise statement 
of the material facts, (ii) it shall be divid- 
ed into paragraphs numbered consecutive- 
ly, (iii) it shall be signed by the peti- 
tioner. and (iv) it shall be verified in 
the manner laid down in the Code for 
verification of pleadings. Since the re- 
quirement is in regard to the procedure 
for instituting election petitions. ordina- 
rily and generally, the requirement would 
be mandatory. because an election peti- 
tioner is required to make his petition in 
conformity with the requirements of ‘sub- 
rule (1). Whether by itself it would have 
been mandatory or not. since the conse- 
quence has been provided in Rule 77, 
there cannot*be-anv doubt about Rule 75 
(1) being mandatory. Rule 77 provides 
for summarv dismissal of election petition 
if there is anv failure -to comply with the 
provisions of sub-rule (1) of Rule 75. The 
Supreme Court in State U. P. v. Man- 
bodhan Lal Srivastava (AIR 1957 SC 912) 
has auoted, with approval a passage from 
Crawford on Statutory Construction 
(Section 261 at page 516)— 


“The -question as to whether a-statute 
is mandatory or directory depends upon 
the intent of the legislature and not upon 
the language in which the intention Is 
clothed. The meaning and intention of 
the legislature must govern. and these 
are to be ascertained not only from 
the phraseology of the provision. but also 
by considering its nature. its design and 
the consecuences which would follow 
from construing- it one wav or the other 


ee ee 


Since Rule 77 enjoins the Tribunal to 
dismiss an election petition summarily for 
non-compliance with the provisions of 
Rule 75 (1). the latter rule has got to be 


42 Pat. [Prs. 5-7] Saratchandra v. Pkani Bhusdn (FB) (Untwalia C. J.) 


held to be mandatory. The languace of 
Rule 77 makes it mandatorv. There can- 
not be any doubt about it. The use of 
the word “shall” indicates that it is im- 
perative for the Election Tribunal to sum- 
marily dismiss the election petition if 
there is a failure to complv with certain 
provisions of the Rules. If the rule would 
have been directory and discretion would 
have been conferred on the Election Tri- 
bunal. the word “mav” would have deen 
used instead of “shall”. In this connec- 
tion, a few passages from Sutherland’s 
Statutory Construction, 3rd Edition, 
Volume 3 may be usefully quoted. Sec- 
tion 5813. at page 95 reads thus:— 

“With respect to the auestion of 
mandatory and directory operation. as 
with anv aquestion of statutorv construc- 
tion, the primary consideration is that of 
determining the intent of the legisla-ure. 
Each case stands pretty much on its own 
facts, to be determined on an interpreta- 
tion of the particular language used. 
Various methods of attacking the pro- 
blem are employed. One oft-repeated 
formula is that statutory requirements 
that are of the essence of the thing re- 
quired by statute are mandatory while 
those things which are not of the essence 
are directory. And it is said that the 
ordinary meaning of the language should 
always be favoured. 


However, all of these criteria are at 
best highly nebulous concepts. A much 
more satisfactory approach to the pro- 
blem is to use, whenever possible. the 
various aids for determining legisletive 
intent.” 


Section 5826 at pages 122-23 reads thus— 


“The cases in which statutes regulat- 
ing Court procedure are construed show 
a considerable lack of uniformity on the 
question of'mandatory and directory con- 
struction. so that little can be done by 
wav of rationalizing them. However. a 
few generalizations can be made. Where 
a statute specifies acts to be done by 
parties litigant to entitle them to main- 
tain an action or to perfect an appeal, it 
is generally mandatory. Where rights or 
privileges are denied an individual be- 
cause of his own failure to comply strictly 
with statutory directions, he- has no cause 
for complaint. And statutory regulations 
intended to protect the rights of litigants 
or of persons accused of crime are man- 
datory. On the theory that procedural 
statutes should be liberally construed to 
avoid setting up technical obstacles to 
the prosecution of a law suit. provisfons 
intended for the benefit of the litigant, 
Or involving only inconsequential mat- 
ters. where no private rights are involv- 
ed. should be directorv. Statutes autho- 
Yizing certain remedies or the imposition 
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cf penalties, where it can be presumed 
that the legislature intended to allow for 


an exercise of judicial discretion with 


respect thereto, are permissive only. and 
not mandatory.” 


The underlying principle for determina- 
tion of the oft-vexed auestion of manda- 
tory or directory character of a rule or 
a provision of anv statute. as quoted from 
sutherland’s Statutory Construction. also 
lends support to mv view that Rules 75 
(1) and 77 of the Rules are mandatory. 


_ 6. The proviso to Rule 77 makes 
it obligatory for the Tribunal not to dis- 
miss an election petition under this rule 
without giving the petitioner an oppor- 
tunity of being heard. This is in con-. 
formity with the principle of natural 
justice that a suitor should not be defeat- 
ed without hearing him. The reauire- 
ment of giving an opportunity of hearing 
by itself does not detract from the man- 
datory character of Rule 77. 


Ts Rule 78 says— 

“If the election petition is not dis- 
missed under Rule 73 or 77 ihe Election 
Tribunal shall fix a date for the hearing 
of the petition and shall not be less than 
ten days before the date so fixed cause a 
notice of the presentation of the petition 
and of the date fixed for hearing of the 
same together with a copy of the petition 
to be served on each respondent and on 
the Subdivisional Magistrate, and shall 
forthwith forward a copy of the peti- 
tion to Government.” 


If the election petition is not dismissed 
under rule 77 and proceeds to hearing. 
then in terms. rule 77 is not attracted. But 
then, it is not possible to sustain the con- 
tention that the opposite party cannot 
take advantage of the mandatory provi- 
sions of the rules like rule 77, ‘because 
the Election Tribunal has failed to exer- 
cise its power under that rule. If the op- 
posite party appears. and points out to 
the Tribunal that the election petition is 
liable to be summarily dismissed under 
rule 77, the Tribunal on hearing the 
parties, at any stage, or at the trial of the 
election petition. will be bound to dis- 
miss the election petition, even if it was 
not summarily dismissed. provided it suf- 
fers from the vice of non-compliance with 
certain mandatory provisions of the rules 
as provided for in rule 77, If in terms 
that rule will not be applicable, rule 87) 
can be pressed into service for that pur- 
pose. The said rule says— 


“In respect of any matter not speci- 
fically provided for in these rules. the 
Election Tribunal shall proceed in such 
manner as it considers proper in the cir- 
cumstances of the case.” 

In a situation like this it will be perfect- 
ly legitimate for the Election Tribunal to 
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proceed to dismiss the election retition 
on the principles of law engrafted in rule 
77, at any stage, even at the final hearing 
of the election petition. 


8. The mode of verification of the 
pleadings as provided in Order VI Rule 15 
of the Code under the Patna Amend- 
ment of the Rule is as follows:— 


(1) Save as otherwise provided by 
anv law for the time being in force. the 
facts stated in every pleading shall be 
verified by solemn affirmation or on oath 
of the party or of one of the parties plead- 
ing or of some other person proved to 
the satisfaction of the Court to be ac- 
quainted with the facts of the case, be- 
fore any officer empowered to adminis- 
ter oath under Section 139 of the Code. 


(2) The person verifvine shall spe- 
cify, by reference to the numbered para-. 
graphs of the pleading. what he verifies 
of his own knowledge and what he veri- 
fies upon information received and believ- 
ed to be true. 


(3) The verification shall be signed 
by the person making it and shall state 
the date on which and the place at which 
it was signed.” 


One of the questions for consideration in 
this case would be, whether the Election 
Tribunal can allow amendment of the 
election petition. if there is no verifica- 
tion in accordance with Order VI Rule 15 
of.the Code. or if the verification is de- 
fective, if So, to what extent the power 
of amendment can be utilised? It mav 
be that in many cases where the defect 
or defects are of a minor nature. amend- 
iment mav not be necessary or even pos- 
isible, Can there always be a power of 
¡amendment under Order VI Rule 17 þe- 
‘cause of the provisions contained in rule 
79 (2) or because of rule 87? In my opin- 
ion, if there is no verification at all in 
accordance with Order VI Rule 15. or if 
there is a verification but it is so very 
defective that in the eve of law. there is 
failure to comply with the requirements 
of Order VI Rule 15, then, in that event. 
the Election Tribunal cannot take re- 
course to its power under the Code which 


it derives under rule 79 (2) for the trial 


of election petition, because that power 
has been conferred. I may repeat. sub- 
ject to the provisions of the Rules. But. 
there may be a case where there is suf- 
ficient compliance with the reauirements 
of rule 75 (1), although there may not be 
literal compliance and there is some de- 
fect of a minor character. In that situa- 
tion, is it reasonable to take the view that 
an election petition, in all events. has got 
to be dismissed in accordance with rule 
77? It will be too technical and unrea- 
sonable a view to take and. in my opin- 
ion. would be against the spirit of the 
phrase, “failure to comply with’. occur- 
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ring in rule 77. If there is sufficient 
compliance with the requirements of the 
Rules, even though there mav not be full 
compliance or compliance to the hilt, it 
will be difficult to say that there is fail-| 
n to comply with any provision of the 
rule. 


9, It mav be pointed out that even 
though a provision like rule 75 (1) as a 
whole is mandatory. Yet it does not neces- 
sarily follow therefrom that every re- 
quirement or every part of it is manda- 
tory. As I have said above. the require-}- 
ments of rule 75 (1) are, broadly speak- 
ing, four. The election petition must con- 
tain a concise statement of the material 
facts. If the material facts are wanting, 


- then the election petition may not dis- 


close a cause of action. The statement 
may be concise according to one. may not 
be meticulously concise according to the 
other. Can anybody sav that if the Tri- 
bunal think that the material facts are 
there. but they have not been incorporat- 
ed in the election petition in a concise 
form and, therefore, there is a failure in 
compliance with the rule and the election 
petition must be dismissed? The answer 
is obviously in the negative. The require- 
ment of consecutively numbering the 
paragraphs cannot be mandatory. Sup- 
posing the paragraphs are there, but they 
are not consecutively numbered, or while 
numbering them. a mistake has been com- 
mitted, say. after paragraph No. 2 para- 
graph no. 4 has been written instead of 8. 
Will it be reasonable to hold that there 
is failure to comply with the require- 
ments of rule 75 (1) in such a situation? 
Obviously not. Broadly speaking. in an 
election petition the material facts should 
be there and as far as possible. thev 
should be consecutively numbered. But 
a literal compliance cannot meticulously 
be insisted upon. The petition has got 
to be signed by the petitioner. I shall - 
not multiply my examples as to which 
will be a major defect and which will be 
a minor defect. Absence of signature on 
the petition mav be treated as a maior 
defect. While verifying a statement in 
the petition the petitioner may commit a 
default in not verifving it in accordance 
with the requirements of the Patna 
Amendment of the Code. It may be a 
major defect. He mav forget to put the 
place and date of the verification. In that 
event, it may also be a maior defect. It 
will depend on the facts and circum- 
stances of each case. The cumulative effect 
of all the defects will have to be iudged. 
But supposing in putting the name of the 


place of verification he commits a spell- 
ing mistake or commits a clerial mistake 
in putting the date, as for example. in- 
stead of putting the date on an election 
petition filed today, i. e, 10-9-73. he puts 
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the date as 10-9~74. Obviously. this will 
be such a defect which cannot warrant 
the extreme penalty of summary dismis- 
sal of the election petition under rule 77. 
Although it is to be emphasised that the 
requirement of sub-rule (2) of Rule 15 
or Order VI of the Code is not to be light- 
ly ignored — one should be careful while 
verifving the pleadings as to which state- 
ments and which paragraphs are true to 
the knowledge of the person verifying 
and which statements he is veryfying are 
based on information received anc be- 
lieved to be true — yet sucha kind of de- 
fect is so common even in the affidavits 
filed in the High Court in Writ matters 
as well as in other matter that it has 
come to be treated as negligible and a 
minor one. It causes no Prejudice ‘to the 
other side. If the verification is there, 
the petitioner mav be asked to srecify. 
if he has not already specified in his 


verification, as to which statements are 


Iceived ahd believed to be true. 


oes 


true to his knowledge and which state- 
ments are made based on informaticn Tre- 
To mv 
mind, such a defect can be added to the 
small list of examples which I have 
already given of minor defects which, 
even if it be there. cannot be termed as 
non-compliance with the requirements 
i Rule 75 (1) or a failure to comply with 
em. 


10. In the instant case, in the 
judgment of B. D. Singh. J., has been 
quoted ‘the verification clause put in the 
election petition and it runs as follows:— 


“I do hereby solemnly declare and 
affirm that the statements made in this 
petition are true to the best of mv know- 
ledge. belief and information and I sign 
ie verification at Dhanbad on 26-6- 


Sd. Sarat Chandra Mandal.” 


ii. I now proceed to deal with 
some of the relevant authorities on the 
point, While dealing ‘with the authori- 
ties of the Supreme Court with reference 
to the Representation of the People Act. 
1951 (Act 43 of 1951). a mistake or con- 
fusion is likely to crop up if the relevant 
provisions -of the statute which were in 
forge at the relevant time when a parti- 
cular caSe-was decided by the Supreme 
Court are‘not verv carefully and clearly 
kept ‘in mind. Some of the relevant pro- 
visions of the Representation of the Peo- 
ple Act, which were in force before the 
amendment (Central Act No. 27 of 1956), 
when some election cases were decided by 
the Supreme Court, were contained in 
Sections.85 and 90 (4). The said two Sec- 
tions at that time read as follows:— 

Section 85. “If the vrovisions of 
Section 81. Section 83 or Section 117 are 
not complied with, the Election Commis- 


- slon shall dismiss the petition: 5 
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Provided that if a person making the 
petition satisfies the Election Commission 
that sufficient cause existed for his failure 
to present the petition within the period 
prescribed therefor. the Election Commis- 


sion may in its discretion condone such 
failure.” 


Section -90 (4)— “Notwithstanding 
anything contained in Section 85, the 
Tribunal may dismiss an election petition 
which does not comply with the pro- 
visions of Section 81, Section 83 or Sec- 
tion 117.” 


section 82 relating to the parties to the 
petition was! not contained in Section 83 
and that is the reason whv Mahaian. 
C, J.. delivering the judgment of the 
Court in the case of Jagan Nath v. Jas- 
want Singh, (AIR 1954 SC 210) did not 
find thé point of non-ijoindér of parties 
fatal. In Dinabandhu v. Jadumoni, (AIR 
1954 SC 411) Venkatarama Avvyar. J. re- 
pelled the argument that the Election 
Tribunal was bound to dismiss the elec- 
tion petition, if the Election Commission 
had failed to do so in accordance with 
Section 85 of the Representation of the 
People Act. The learned Judge pointed 
out that if in fact. an election petition 
has not been dismissed by the Election 
Commission under Section 85 and has 
proceeded for disposal to the Election 
Tribunal under Section 86. then the Tri- 
bunal’s power under sub-section (4) of 
Section ‘90 was discretionary and not 
mandatory because of the use of the 
word “may” in that sub-section. The 
same learned Judge had also found in a 
Madra$" case, as a Judge of the Madras 
High Court, that because of the discre- 
tionary power of the Tribunal under 
Section 90 (4), Section 85 could not be 
held to be mandatory. This view was 
expressed by the learned Judge in A. S. 
Subbaraji v. M. Muthiah, (AIR 1954 Mad 
336) which has been noticed by a Bench 
of this Court in the case. Raia Ram Sahu 
v. Briirai Bahadur. ILR 38 Pat 95). 

12, I would usefully quote a pass- 
age from the iudgment of Bose, J. in 
Sangram Singh v. Election Tribunal, 
Kotah, (AIR 1955 SC 425). at nage 429, 
paragraph 16, in support of mv view ex- 
pressed above, that a Court even with 
respect to a mandatory provision of law 
cannot afford to be too strict so as to 
make the law unreasonable almost 
amounting to absurdity. The passage 
runs as follows:— 


“Now a code of procedure must be 
regarded as such. It is ‘procedure’, some- 
thing designed to facilitate justice and 
further its ends: not a penal enactment 
for punishment and penalties: not a thing 
designed to trip people up. Too technical 
a construction of sections that leaves no 
room for reasonable elasticity af inter- 
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pretation should therefore be vuarded 
against (provided alwavs that justice ‘is 
done to ‘both.’ sides) lest the very means 
designed for the furtherance of justice be 
used to frustrate it.” ` 


The observation of Jagannadhadas. J.. 
in Bhikaii Keshao v. Briila] Nandlal (AIR 
1955 SC 610). at page 615. column ‘1 to the 
following effect. “it would be a wrong 
exercise of discretionary power to dis- 
miss an application on the sole ground of 
absence of date of verification”, must be 
understood with reference to the provi 
sion af law. i. e. sub-section (4) of Sec- 
tion 90 of the Representation of the People 
Act. as it stood at that point of time. 
Since the power of the Tribunal was dis- 
cretionary. such a defect could not be 
held to be fatal. I do not want to multiply 
my examples for the purpose of showing 
whether such a defect would be fatal be- 
cause of the mandatory character of rule 
75 (1) and Rule 77. Even absence of 
date of verification in a given case may 
not be fatal and in another it may prove 
fatal. I am not concerned with that 
matter in this case. Bv the Representa- 
tion of the People (Second Amendment) 
Act (Act 27 of 1956). Section 83 was de- 
lezed from S.85 and S.82 was introduced 
in it. The discretionary power of the Tri- 
bunal as couched in the language’of sub- 
section (4) of Section 90 was given a vo- 
by and instead in the amended Section 90 
(3) was provided :— 


“The Tribunal shall dismiss an elec- 
tion petition which does not comply with 
the provisions of Section 81. Section 82 or 
Section 117, notwithstanding that it has 
not been dismissed by the Election.Com- 
mission under Section 85,” 


It would thus be seen that the power of 
the Election Tribunal was placed on the 
same obligatory footing as that: wf the 
Election Commission. It is because of 
that Bhagwati. J.. in Kamaraia Nadar v. 
Kunjiu Thevar (AIR 1958 SC 687) points 
out in paragraph 29. 


“If the provisions of Section 82 which 
prescribes who shall be joined as respond- 
ents to the petition are not complied with, 
the Election Commission is enjoined 
under Section 85 of the Act to dismiss 
the petition and similar are the conseau- 
ences of non-compliance with the provi- 
sions of Section 117 relating to deposit 
of security of costs. If the Election Com- 
mission, however, does not do so and ac- 
cepts the petition. it has to cause a copy 
oz the petition to be published in the 
official pazette and a copv thereof to be 
served by post on each of the respondents 
and then refer the petition to an election 
tribunal for trial. Section 90 (3) similarlv 
enjoins the Election Tribunal to dismiss 
an election petition which does not com- 
ply with the provisions of Section 82 or 
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Section 117 notwithstanding it has not 
been dismissed by the Election Commis- 
Sion under Section 85. Section 90 (3) is 
mandatory and the Election Tribunal is 
bound to dismiss such a petition if an ap- 
plication is made before it for the pur- 
pose,” 

But in paragraphs 30 and 31 of the iudg- 
ment the learned Judge pointed out that 
the words “in favour of the Secretary to 
the Commission” used in Section 117 are 
directory and not mandatory in their 
character. The essence of the provision is 
that the petitioner should furnish security 
for the costs of the petition and should 
enclose along with the netition a Govern- 
ment Treasurv receipt that a deposit of 
Rs, 1000/- has been made by him either 
in a Government Treasury or in the 
Reserve Bank of India. If the money is 
at the the disposal of the Election Com- 
mission. then the compliance with the 
requirement is sufficient and no literal 
compliance with the terms of Section 117 
is at all necessarv. ] have respectfully 
followed the dictum of the Supreme Court 
in Kamaraia Nadar’s case AIR 1958 SC 
687 while expressing my view above 


13. In a Bench decision of this 
Court in Mahesh Prasad Sinha v. Maniav 
Lal (AIR 1964 Pat 53) while considering 
the proviso to sub-section (1) of Sec. 83 of 
the Representation of the People Act I 
had said at page 56 column 2— 


ea tees it seems that the substance 


and the matter of the essence embodied 


in the proviso is that when allegations of 
corrupt, practices are made in the election 
petition. it must be accompanied by an 
affidavit. but the .requirement of its be- 
ing in the prescribed form is not of the 
essence and is directory”. 


14. By the time the judgment of 
S .K. Das. J. came to be delivered in 
Murarka Radhev Shyam v. Roop Singh 
(AIR 1964 Supreme .Court 1545). the law 
had been further amended by Act 40 of 
1961 and Section 117 had been taken out 
of sub-section (3) of Section 90 of the Re- 
presentation of the People Act. The 
amended Section did. however. contain 
Section 82. The question to be decided in 
Murarka Radhey Shyam’s case was whe- 
ther if an unnecessary party had been 
joined to the election petition besides all 
the necessary parties, can it be said that 
there was non-compliance with the provi- 
sion of Section 82 making the application 
liable ta be dismissed compulsorily under 
Section 90 (3) of the said Act? The learn- 
ed Judge did not decisively” pursue the 
matter because it was held: — 

“It is open to the Election Tribunal 
to strike out the name of the party who 
is not necessary party within the mean- 
ins of Section 82 of the Act. The position 
will be different if a person who is re- 
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quired to be joined as a necessary tarty 
under Section 82 is not impleaded as a 
party to the petition. That however is not 
the case here and we are of the view that 
the learned counsel for the appellant has 
failed to make out the verv foundation 
on which his argument on this part of the 
Case is based.” 

But a discussion in the judgment con- 
siderably lends support to the view that 
the provision otherwise would have been 
held to be mandatory and nothing was 
said against the ratio of tne Supreme 
Court decision in Kamaraia Nadar’s case 
(AIR 1958 SC 687). 


15. Learned counsel for the arpel- 
lant placed reliance upon a Supreme Court 
decision in Smt. Sahodrabai Rai v. Ram 
Singh (AIR 1968 SC 1079). But in my 
opinion the decision is not auite apposite 
on the point. The discussion in paragraph 
10 at page 1081 to which our attention has 
been drawn bv learned counsel is not 
helpful to the point at issue. Learned coun- 


sel for respondent No. 1 placed reliance 
on two more decisions of _the Supr2me 
Court, namely. Jagat Kishore Prasad 


Narain Singh v. Rajendra Kumar (AIR 
1971 SC 342) and Hardwari Lal v. Kanwal 
Singh (AIR 1972 SC 515). In the former 
case. Hegde, J. held there was no sub- 
stantial compliance with the requirement 
of Section 81 (3) of the Representation of 
the People Act, whether the said reauire- 
ment was directory or mandatory. Even 


directory requirements are meant to be - 


substantially complied with. Rav. J.. as he 
then was. was of the opinion in the 
other case that the material facts men- 
tioned in the election petition did not dis- 
close a cause of action. If that was so. 
even in accordance with Order VII Fule 
11 of the Code, which was applicable to 
the trial of election petitions, the peti- 
tion could be dismissed for non-disclosure 
‘Of cause of action. 


16. I now proceed to discuss the 
«decisions of the Patna High Court. In C. 
P. Sinha v. I. P. Mahton (LR 30 Pat 1257) 
= (AIR 1952 Pat 158), Jamuar, J.. with 
whom Rai J. agreed. had to consider the 
relevant rule of the Bihar District Board 
Election Petitions Rules, 1939. Both sub- 
rules (1)*and (2) of Rule 7 of the sald 
Rules were exactly the same as Rule 75 
of the Rules. A provision like R. 77 of the 
Rules was contained in R. 10 (1) of the 
District Board’ Election Petition Rules. On 
the facts of this case it was found that 
there was complete absence of verifica- 
tion on the list of corrupt practices. The 
verification was supplied after the exrirv 
of the period of limitation for filing of the 
election petition. In that view of the 
matter, it was held that the Election Cem- 
missioner had no, power to allow curing 
of the defect of the kind which was there 
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in that case, such as want of. verification 
of the list. The power under the Code 
could not be relied on becuase there was 
no provision in the Code for reiection of 
the plaint in limine for want of verifica- 
tion for the like, while there was definite: 
provision in the Election Petitions Rules 
aforesaid for rejection of the election peti- 
tion if it is not presented in accordance 
With the Rules. Broadly speaking, I am 
in respectful agreement with the view ex- 
pressed in this case, subiect to the riders 
which I have mentioned above. In Raia 
Ram Sahu v. Briirai Bahadur (ILR 38 
Pat $5) Kanhaiva Singh. J. delivered the 
leading judgment and Ramaswami, C. J. 
agreed with him. Rule 65 (1) of the Bihar 
Municipal Election and Election Petitions 
Rules. 1953 was in pari materia with 
Rule 75 (1) of the Rules. Summary dis- 
missal of the election petition as provided 
in Rule 77 was to be found in Rule 68 of 
the Municipal Election Petitions Rules 
aforesaid. Following the decision of the 
Supreme Court in Kamaraia Nadar’s case 
(ATR 1958 SC 687), it was held that the 
provisions were mandatory and chat the 
election petition could be dismissed for a 
defect in the verification even at the time 
of its final hearing. Argument to the con- 
trary advanced with reference to Rule 69 
of the Municipal Election Petitions Rules, 
which is equivalent to rule 78 of the 
Rules. was rejected. I again say and sav so 
with respect that I find mvself. broadly 
speaking. in agreement with the view ex- 
pressed in this case. but not to the full 
extent. On the facts. the case seams to 
have been rightlv decided. if I may sav 
so with respect. The defects in the veri- 
fication were three, one of which being 
exactly of the kind we find in the instant 
Case and the other two defects were that 
neither the date of verification nor the 
place at which it was signed was stated 
in it. The defects were. therefore, too 
many, the cumulative effect of which 
was that it could not come within the 
ambit of sufficient compliance with the 
rule. To a large extent, with the princi- 
ples which have been laid down in this 
Case I do not disagree, but I agrae with 
them subject to the view which I have 
expressed, that in all cases a meticulous 
and literal compliance cannot be insisted 
upon. In Satva Nand Singh’s case (1967 
BLJR 439), Narasimham. C. J. and A. B. 
N. Sinha, J. followed the earlier two 
Bench decisions of this Court, namely. 
these reported in ILR 30 Pat 1257 = (AIR 
1952 Pat 158) and (1959) ILR 38 Pat 95. 
They distinguished the Supreme Court 
decision in Murarka Radhev Shvarn’s case 
(AIR 1964 SC 1545). The defect in the 
verification in Satva Nand Singh’s case 
1967 BLJR 439 was that it was in ac- 
cordance with the general Rule 15 of 
Order VI of-the Code. but it was neither 
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on solemn affirmation nor on oath as re- 
quired bv the Patna Amendment of the 
Rule. I do not know what would have 
been the decision of the Bench in that 
case, if the attention of Hon’ble the Chief 
Justice and the learned Judge would have 
been drawn to the distinction, though 
thin vet substantial, between literal com- 
pliance with the rule and sufficient com- 
pliance with it, So far as the rules are 
said to be mandatory, the view expressed 
in that decision does not require any 

modification. But even in the case of 
mandatory requirement, a litera] com- 
pliance with the rule cannot always be 
insisted upon and non-compliance with 
the requirements which are not of the 
essence or are directory cannot entail the 
extreme penalty of dismissal of the elec- 
tion netition. 


In Chandrika Tiwary v. Thakur Rav 
(1970 Pat LJR 529) sitting singly. I had 
followed the Bench decision in Satva 
Nand Singh’s case. as I was bound to 
follow. When it was argued before me bv 
learned counsel for respondent No. 1 in 
that case. that, Satya Nand Singh’s case 
was wrongly decided, because the Supreme 
Court in Bhikaji Keshao Joshi v. Briilal 
Nandlal Bivani (AIR 1955 SC 610) and 
Harish Chandra Baipai v. Triloki Singh 
(AIR 1957 SC 444) had held that amend- 
ment could be allowed, I answered bv 
pointing out the difference in the two 
provisions, one. namely. Section 90 (4) 
of the Representatoon of the People Act, 
containing the word “may”. and the 
other, namely. Rule 77 of the Rules using 
the word “shali”. The defect in the veri- 
fication in Chandrika Tiwary’s case. which 
was decided bv me. was exactlv the same 
as in Satya Nand Singh’s case. Sitting 
singly, I was nat called upon to decide 
whether a defect of that kind would 
necessarily entail dismissal of the elec- 
tion petition. In Musai Rai v. State of 
Bihar (1967 BLJR 534) = (AIR 1967 Pat 
346) I sitting with mv learned Brother, 
S. N. P. Singh. J.. decided that the Elec- 
tion Tribunal had power to allow amend- 
ment. But the amendment which was 
the subject-matter of consideration in 
that case was not in relation to the failure 
to comply with the requirement of R. 75 
(1) entailing dismissal under Rule 77. 


17. In Dhanilal Mishra v. Dwarka 
Nath Mishra (1963 BLJR 86). Kamla 
Sahai. J., sitting singly, opined that since 
according to the Code of Civil Procedure. 
amendment of the pleadings can he 
allowed. defects in the verification can 
also be allowed to be amended and “R 77 
cannot be construed to provide a prohibi- 
tion against the authority of the Tribunal 
to allow amendment of the. election peti- 
tion”. In that case, only two signatures 
had been put and there was no verifica- 
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the power conferred. be Order 3 Bute 1%: A 
of the Code. in my opinion, ¥ 43 not “a an Y 
allewed for curing a defect ei pt Ge king e ¥ 


which was there in the sledi net wal - 
and which was the subiect-mattarof ‘con a 
sideration in Dhanilal Mishra’& “cas Ley” F 
therefore, sav and sav so ine tan oA 
that the view expressed by the [és Re 

Single Judge in that case was not correct. 
In the case Chandrika Singh v. N. 
Ganguli (M. J. C. 1259 decided on the 
2ist July, 1961). decided by Choudhary 
J., there was compliance with the re- 
quirement of Rule 75 (1), but to a large 
extent only. The defect was that signature 
below the contents of the election peti- 
tion and above the verification clause was 
not put. The verification was. there in the 
manner laid down in the Code and was a 
signed one. But the minor defect of not 
affixing one more signature below the 
contents and above the verification was 
there. In such a situation the learned 
Judge held that the power of summary 
dismissal under rule 77 was not attracted. 
Reading the provision of Rule 77 and com- 
paring the law under the Code to deal 
with plaints having defective verification, 
the learned Judge said that every require- 
ment of Rule 75 (1) is not material and 
absence of one’ signature was not fatal to 
the fate of the election petition. as every 
requirement was not mandatory. The view 
expressed by the learned single Judge in 
Chandrika Singh’s case. if I mav say so 
with respect, seems to be more or less on 
the lines indicated by me above. 

18. In two unreported decisions. 
namely. Upendra Jha v. Karim Khan 
(C. W. J. C. No. 28 of 1965) (Pat) and 
Rameshwar Mahto vw Election Tribunal 
Bihar Sharif (C. W. J. C. No. 1018 of 
1965) (Pat). both decided on 19-12-1966 
U. N. Sinha, J., as he then was, held that 


Dy 
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-the provision of rule 75 (1) was mandatory 


and failure to put any verification accord- 
ing to Rule 15 Order VI of the Code would 
make that election petition liable to be 
dismissed. G. N, Prasad, J.. sitting singly, 
in C. W. J. C. 549 of 1966 (Pat) (Kissun 
Lal Yadav v. Shihin Lal Yadav), decided 
on 7-2-1967. took the same view. The 
views expressed so far bv the Patna High 
Court. if I may sav so with respect. are 
to be appreciated with the modification 
and. the rider which I have put earlier in 
my judgment. Subiect to them. I res- 
pectiully agree with the views. 


19. Before I finally express my 
oninion on the question: referred to the 
Full Bench, I would like to point out that 
in the written statement filed by respon- 
dent No. 1 in paragraph 5 it has been 
merely stated that the application was not 
legally maintainable and it was barred by 
limitation. The Election Trihunal held it 
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ota: be’ thaihtainable as it was in accordance 
-with Rule 75 (1). The exact defect in the 
verification was not made a ground of 
attack in the written statement nor was 
there any pravér made to dismiss the 
election petition summarily in accord- 
ance with the provision of Rule 77. Per- 
haps the reason was that identical defect 
was there in the verification clause of the 
written statement put in by respondent 
No. 1. He had also jumbled up the veri- 
fication as true to his knowledge. belief 
and information. 


20. For the reasons stated above. 
I would hold that the Election Tribunal 
has got power to allow amendment of the 
verification of an -election petition chal- 
lenging the election of a Gram Panchayat 
in this State. if it is not verified in ac- 
cordance with the requirements of the 
Code. only if the defects or the cumuls- 
tive effect of the defects is of minor nature 
So as not to take the matter out of the 
realm of the rule of sufficient compliance 
with the requirements of the Rules. If 
there is sufficient compliance. literal com- 
pliance is not necessary. In many cases of 
this tvpe amendment mav not be neces- 
sary or possible. But if there is no suffi- 
cient compliance. then it is imperative for 
the Tribunal to dismiss the election peti- 
tion. It cannot afford to give an opportu- 
nity to the election petitioner for amend- 
ing the election petition for removal of 
major and fatal defects. 


S. N. P. SINGH, J.:— I entirely agree 
and have nothing further to add. 

S. K. JHA, J.:— I fully coneur in the 
opinion expressed bv mv Lord the Chief 
Justice, 

Answered accordingly. 
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East India Cgal Co. Ltd.. Appellant 
v. The Union of India. Respondent. 

Appeal from Original Order No. 267 
of 1967, D/- 31-8-1973. against decision 

of P. K Choudhury Tribunal, at Ranchi, 
D/- 20-7-1967. 

Index Note:— (A) Coal Bearing Areas 
(Acquisition and Development) Act 
(1957), Section 16 — , Interpretation of 
the word “may” — In a few and excep- 
tional circumstances “may” must mean 
“must” — Tribunal to use discretion judi- 
cially — Power to grant interest on ex- 
cess sum awarded by Tribunal. 


Brief Note:— (A) Mining lease of a 
Coal Company was acquired by the Cen- 
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tral Government who determined the 
amount of compensation payable to the 
claimant. On appeal the Tribunal award- 
ed an extra sum including interest under 
Section 13 (2) (iv) of the Act as the pro- 
per compensation pavable to the claim- 
ant. Where .statute has conferred powers 
on the Tribunal to allow interesit under 
Section 16 on the excess sum so awarded. 
it has got to direct the Central Govern- 
ment to pav interest @ 5% per annum 
from the date on which it became pavable 
to the date of payment of such excess. 
{Para 5) 


It isa well-settled proposition of law 
that whenea Statute confers power on a 
Tribunal then, ordinarily and generally, 
the word ‘may’ is used and except in a 
few exceptional circumstances ‘may’ must 
mean ‘must’ (Para 5) 


Where the Tribunal gives no reason 
for not awarding interest under Section 
16 to the claimant. it is plain that dis- 
cretion has not been exercised judiciallv. 

(Para 5) 


Index Note:— (B) Coal Bearing 
Areas (Acquisition and Development) Act 


(1957), Section 20 —- Appeals under — 
Cross objections in an appeal are not 
maintainable — AIR 1969 Pat 235. Fol- 
lowed. (Para 8) 

index Note:— (C) Coal Bearing Areas 
(Acquisition and Development) Act 
(1957), Section 20 — Appeal under — 
Not filed — Party cannot take shelter 


behind the provision of Order 41, Rule 
22 to press its cross -objection in order to 
get over the bar of limitation provided 
for filing appeal under Section 20. (X- 
Ref:— Order 41, Rule 22, Civil P. C. 
(1968). ) (Para 8) 


. Balabhadra Prasad Singh and Umesh 
Prasad Singh, for Appellant: K. D. Chat- 
terji and Bindabashini Prasad Sinna. for 
Respondent, 


UNTWALIA, C. J.:— This is a mis- 
cellaneous first appeal filed by the claim- 
ant —- the East India Coal Company 
Limited — under Section 20 of the Coal 
Bearing Areas (Acauisition and Develop- 
ment) Act, 1957 (hereinafter called the 
Act). A certain mining lease in respect 
of land measuring 700 bighas and 2dd in 
Sutikdih was acauired under the Act and 
the proceeding was initiated bv issuance 
of a preliminary notification under Sec- 
tion 4 of the Act. Eventually. a declara- 
tion of acquisition under Section & was 
issued on 18-12-61. On the issuance of 
such a declaration. the land and rights in 
the Sutikdih Colliery vested in the Cen- 
tral Government under Section 10. The 
Central Government under Section 10. 
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The Central Government determined the 
amount of Compensation to the tune of 
Rs. 36,449.83 payable to the claimant. 
The claimant did not agree to this amount 
and accepted the payment under protest. 
It filed its claim before the Tribunal ap- 
pointed under the Act and as against its 
claim put forward before the Central 
Government to the tune of Rs. 19,35.902.03, 
it put forward a claim of Rs. 14,79.149/- 
before the Tribunal. The Tribunal has 
considered the matter in detail and allow- 
ed a total compensation of Rs. 3,37.929.52. 
It thus allowed an extra amount of 
Rs. 3,.01.479.69 including interest- under 
Section 13 (2) (iv) of the Act. The claim- 
ant has filed this appeal to claim more 
amount of compensation under some 
head, interest under Section 16 of the 
Act on the extra sum of compensation 
allowed or to be allowed and costs under 
section 15 in respect of the reference. 
The respondent, namely. the Central Gov- 
ernment, on service of a notice of appeal. 
filed a cross-objection objecting to the 
awarding of certain items of compensa- 
tion to the appellant. 


2. The learned Advocate-General 
appearing in support of the appeal urged 
five points— 

(i) That compensation under Section 
13 (4) of the Act also ought to have been 
Varea and the Tribunal has not done 
it. . 

(ii) That,it is compulsory for the 
Tribunal to award interest in accordance 
with Section 16 or in any event without 
exercise of judicial discretion and with- 
out mentioning anv valid ground interest 
under Section 16 could not be disallowed. 


Gii) That cost ought to have been 
allowed under Section 15 of the Act. 

_ iv) That certain items of compensa- 
tion claimed bv the appellant have 
wrongly been disallowed by the Tribunal. 

(v) That the cross-objection filed by 
the respondent is not maintainable and 
cannot be entertained, 

3. The first point urged on behalf 
of the appellant is not sound and must 
be rejected. When a notification under 
Section 4 is issued then the effect of such 
notification on prospecting licences and 
mining leases is provided in Section 5. 
clause (b) which reads as follows— 

“On the issue of a notification under 
sub-section (1) of Section 4 in respect of 
any land — 

x xX 


x 

* (b) any mining lease shall, in so far 
as it authorises the lessee or anv person 
claiming through him to undertake anv 
operation in the land. cease to have effect 
for so long as the notification under that 
sub-section is in force.” 
If land in respect of which notification 
under Section 4 has been issued is not 
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acquired within the maximum Lar meg 
three years then under Section Te 
the Act the notification issued under 
section (1) of Section 4 ceases; to) “have, 


effect on the expiration of thee / véars” 7 We i 


from the date thereof. If, however: with? 
in the said period a declaration gf ~ac- 
quisition is made under Section`^g ‘then, 
there is no question of the effect òf “noti= © 


fication ceasing or the effect under Sèr 


tion 5 {b) coming to an énd. In that event 
the land vests in the Central Government 
and becomes its propertv. When land is 
acquired then under S. 13 (2) Gii) the ex- 
penditure. if any, incurred by wav of dead 
rent or minimum rovalty during any vear 
Or vears when there was no production 
of coal is fully paid irrespective of the 
question whether the non-production of 
coal was because of the mining operations 
not going on or because of the effect 
brought about under Section 5 (b) of the 
Act. If, however. land is not acauired, 
the notification under Section 4 (1) as 
also the effect brought about under Sec- 
tion 5 (b) comes to an end, In that event 
to the owner of the land a compensation 
of 5 per centum has been provided under 
sub-section (4) of Section 13 which 
says— 


“Where a mining lease ceases -to have 
effect for any period under clause (b) of 
Section 5, there shall be paid by wav of 


. compensation for the period during which 


the lease so ceased to have effect. a sum 
equivalent to five per centum of any 
such expenditure as is referred to in 
clauses (i) and (ili) of sub-section (2) for 
each year during which the lease re- 
mains suspended.” 


It is to be noticed that under sub-section 
(4) a sum equivalent to 5 per centum of 
the expenditure provided in clause (iii) 
of sub-section (2) of Section 13 is not to 
be paid if there were no mining opera- 
tions carried on by the owner of the land 
but the amount is to be paid only if he 
was prevented from carrving on the opera- 
tions because of the effect brought about 
under Section 5 fb) of the Act. That be- 
ing so. it is difficult to accept the argu- 
ment that the appellant is entitled over 
and above the full amount awarded under 
Section 13 (2) (iii), to 5 per centum more 
under Section 13 (4). Similarly. nothing 
more can be allowed under Section 13 
(4) over and above the amount allowed 


under Section 13 (2) (i). The first point. 


therefore, fails and is rejected. 


4. The second point urged on pe- 
half of the appellant is well grounded 
and must be accepted as correct. Section 
16 reads as follows— 

“Tf the sum which in the opinion of 
the Tribunal ought to have been award- 
ed as compensation is .in excess of the 
sum which the Central Government has 
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stated to be a fair amount of compensa- 
tion, the award of the Tribunal mav 
direct that the Central Government shall 
pay interest on such excess at the rate 
of five per centum per annum from the 
date on which it became payable to the 
date of payment of such excess.” 


Whatever extra sum has been deter- 
mined by the Tribunal including the in- 
terest under Section 43 (2) Gv} is the 
amount of compensation pavable ta the 
claimant. If the whole of this amount 
would have been paid to the claimant 
then over and above the amount already 
paid, it would have got an extra sum of 


Rs. 3,01,479.69. This sum it was entitled 


to get on the vesting of the land in the 
Central Government under Sectior 10. 
That being so. ordinarily and generally 
. the Tribunal has got to direct under Sec- 
tion 16 that the Central Goverrment 
shall pay interest on such excess at the 
rate of 5 per centum per annum from 
the date on which it became pavakle to 
the date of payment of such excess. 
Although the word ‘may’ has been used, 
it is a well settled proposition of law that 
when a Statute confers power on a Tri- 
bunal then, ordinarily and generally, the 
word ‘mav’ is used and except in a 
few exceptional circumstances ‘may’ must 
mean ‘must’. Even if we assume. as was 
argued by Mr. K. D. Chatterji, learned 
Counsel for the respondent. that the 
power is discretionary, it is plain that the 
discretion has to be judicially exercised. 

And, if the Statute has conferred power 
on the Tribunal to allow interest on the 
excess Sum under Section 16 of the Act, 
without any rhyme or reason and with- 
out there being some justifiable ané ex- 
ceptional circumstances for exercising the 
discretion against the claimant. it cannot 
be so done. In this particular case, the 
Tribunal has given no reasons for not 
awarding interest under Section 16 of the 
oe That being so. this point must suc- 
ceed. 


5. I do not think that in this ap- 
peal cost can be awarded to the appellant 
under Section 15. Under this section every 
award made by the Tribunal has also to 
State the amount of costs incurred in the 
proceedings before it and it has alsc to 
state by what persons and in what pro- 
portions they are to be paid. The lang- 
uage of the 15th section of the Ac: is 
comprehensive enough to enable the Tri- 
bunal, in a given case and on its facts 
and in its circumstances, not to award 
cost to anv party. Here since the success 
was divided. as stated bv the Tribunal. 
the parties have been directed to bear 
their own cost. That being so, it is ciffi- 
cult to accept the argument put forward 
on behalf of the appellant that there has 
been a violation of the provision contain- 
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ed in the 15th section and that this Court 

would be justified in awarding costs in- 

el in the proceedings before the Tri- 
una 


6. All the items disallowed bv 
the Tribunal were not pressed ‘before us. 
Mr. Umesh. Prasad Singh. learned Junior 
Counsel to the Advocate General, who 
followed him. pressed two or three items. 
But in absence of inclusion of the evi- 
dence in the paper book either docu- 
mentary or oral. he could not press the 
matter in anv detail, He drew our at- 
tentlon to certain portions of the ijudg- 
ment and award of the Tribunal. But 
On appreciation of the same, it was found 
that the Tribunal has committed no error. 
Such of the amounts claimed under the 
various clauses of sub-section (2) of Sec- 
tion 13 as have been disallowed by the 
Tribunal have rightly been disallowed. 
It does not seem necessary to enter into 
any discussion in detail in respect of anv 
item. Suffice it to sav that either the 
amount was not found to heve been 
spent in relation to the mining lease in 
the land acquired or there was no suffi- 
cient evidence to connect the expendi- 
ture with the land in question. 


7. Mr. K. D. Chatterii submitted, 
to resist the claim of the appellant as 
also in support of the cross-objection 
filed by the respondent, that compensa- 
tion on the basis of the original mining 
lease granted by the Jharia Rai ought 
not to have been allowed. It ought to 
have been held. according to his submis- 
sion, that a new lease was granted to the 
claimant on the vesting of the inter- 
mediary’s interest under the Bihar Land 
Reforms Act and, therefore. the claimant 
was entitled to compensation for losing 
its new lease and not the original one. 
This point has been stated merely to be 
rejected. In this connection reference 
may be made to a Bench decision of this 
Court in Bokaro and Ramegur Ltd. v. 
Kathara Coal Co, Ltd.. (ATR 1968 Pat 235 
at p. 245 Column 1). 


8 We did not permit Mr. K. D. Chat- 
terii to press his cross-objection on merits 
because, as held by the Bench of this 
Court in AIR 1969 Pat 235 paragraph 
12 at p. 239 a cross objection ‘in an ap- 
peal filed under Section 20 of the Act is 
not maintainable. Mr. Chatterji submit- 
ted that the view expressed in that deci- 
Sion is not correct. He cited before us 
from a decision of the House of Lords in 
National Telephone Company Limited v. 
His Majesty’s Postmaster-General (1913 
AC 546) a passage in the speech of Vis- 
count Haldane L. G. at page 552 and sub- 
mitted that when a provision for appeal 
has been made in Section 20 of the Act, 
the appeal has got to be disposed of under 
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some procedure preferably in accordance 
with the procedure prescribed under 


Order- 41 of the Code of Civil Procedure 
(hereinafter called the Code). Counsel, 
therefore, submitted that the provision 
of Order 41 Rule 22 of the Code will ap- 
ply to this case and a right. of filing cross- 
objection must be granted to the respon- 
dent. I am unable to accept this contention 
as correct. The principle enunciated bv the 
learned Lord Chancellor in the case of 
National Telephone Company Limited is 
of different nature. A reference under 
the Telegraph (Arbitration), Act, 1909 was 
to be conducted by the Commission under 
the Acts of 1873 and 1888. In such a 
situation it was observed:— 


“When a question is. stated to be 


referred to an established Court without’ 


more, it. in my opinion. imports that the 
ordinary incidents of the procedure of 
that Court are to attach. and also that anv 
general right of appeal from its decisions 
likewise attaches.” 


In the instant case it is difficult to accent 
the argument that the procedure prescrib- 
ed under Order 41 of the Code will apply 
in the matter of disposal of an appeal fil- 
ed under Section 20 of the Act. This 
Court can dispose of the appeal according 
to the procedure devised by it. Ordinarily 
and generally, the procedure of disposal 
of appeal filed under the Code would be 
adopted. But that is not to say that the 
Central Legislature had adopted the pro- 
cedure prescribed in Order 41 of the Code 
for disposal of the appeals filed under 
section 20 of the Act. This Court, while 
devising the procedure for the disposal of 
the appeal in accordance with Order 41 
of the Code, cannot confer the right of 
filing cross-objection which .has been so 
expressly provided in Order 41 Rule 22 
of the Code. The remedy ‘af the Central 
Government, if it wanted to challenge 
any portion of the award was to file its 
own appeal under Section 20 within the 
period of thirty davs prescribed therein. 
Having not done so. it cannot take shelter 
behind the provision of Order 41 Rule 22 
of the Code to press its cross-objection in 
order to get over the bar of limitation pro- 
vided for the filing of an appeal under 
Section 20 of the Act. 


9. For the reasons stated above, 
this appeal is allowed in part: the award 
of the Tribunal is modified. It is 
held that the appellant is entitl- 
ed to interest at the rate of five per cent 
per annum on the excess amount of com- 
pensation awarded by the Tribunal. i. e. 
on: the sum of Rs. 3.01.479.69 from the 
date on which it became payable to the 
date of payment of such excess, i. e.. from 
18th of December, 1961 till the date of 
payment. A direction in accordance with 
Section 16 of the Act is given to the Cen- 
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tral Government for payment of the sum 
of interest awarded by us. The appellant 
will have the costs of this appeal. Costs 
are assessed at a round figure of Rs. 250/- 
only including the hearing fee. 

S. K. JHA, J.:— I agree. 


Appeal partly allowed. 


AIR 1974 PATNA 51 (V 61 € 14) 
MADAN MOHAN PRASAD J. 


Shia Sharan Prasad Sahi. Appellant 
v. Sridhar Prasad Singh and others, a, 
pondents, 

A. F. A. D. No. 207 of 1969. D/- 13-8- 
1973, from decision of Awadh Kishore 
wa 3rd Addl. Dist., J., Patna. D/- 15-1- 


Index Note:— (A) ce of Pro- 
perty Act (1882), Section 53 — Fraudulent 
transfer — Intent to defeat creditors — 
Plaintiff (transferee) and defendant (trans- 
feror) both parties to fraud — Fraud 
succeeded — Defendant in possession — 
Plaintiff seeking assistance of Court for 
declaration of title — Defendant cannot 
be shut out from pleading fraud. 


(Para 11) 
Brief Note:-— (A) The paramount 
consideration of public interest requires 


that the plea of fraud should be allowed 
to be raised and tried and if it is found to 
have succeeded the estate should be allow- 
ed to remain where it rests. AIR 1962 SC 
370, Followed: Case law discussed. 
‘ (Paras 10, 11) 
Index Note:— (B) Specific Relief Act 
(1965), Section 34 — Plaintiff not in pos- 
session of property — Findings of both 
Courts — Suit for bare declaration of 
title is barred. (Para 12) 
Shankar Prasad. for Appellant: 
Balbhadra Prasad Singh, Surya Bhushan . 
Prasad and Bhupendra Narain Sinha: 
Mahendra Singh Chhabra and S. K. 
Sharan. D. R. Guardian Advocates for 
Respondents. 


ORDER:— This second appeal is by 
the plaintiff in a suit for declaration of 
his title in respect of certain lands alleg- 
ed to have been sold to him by the defen- 
dants. i 
2. The plaintiff’s case was that the 
lands originally belonged to one Ram- 
swarup Singh alias Nar Sing. Narain Singh 
and his brother Tirpit Narain Singh. In 
the year 1921 there was a partition be- 
tween the brothers and the lands fell to 
the share of Ramswarup Singh. In the 
years 1937 and 1946 the defendants st 
party sold the different plots of lands in 
suit to the plaintiff. Next there was .a 
collusive partition suit between defen- 
dants first and second parties and they 


KQ/KQ/E613/73/SVM 





52 Pat.  [Prs. 2-9] 


purposely included the lands in suit ` as 
their joint family property. ‘The plaintiff 
was not a party to that suit. In view of 
the decree passed in that partition suit. 
lands mentioned in Schedule 1 of the 
plaint were allotted to the defendants first 
party and the lands mentioned in the 
second Schedule of the plaint to the de- 
fendants second partv. In view of the 


cloud cast on the title of the 
plaintiff. he instituted the pre- 
sent suit for a declaration thereof. 


According to his case. the plaintiff was 
in possession and therefore. there was no 
relief in that respect praved for, 


3. The defence of the first rartv 
defendants was that the sale deeds 
in favour of the plaintiff were farzi 
transactions with a view to save the pro- 
perty from the creditors. They. however. 
alleged that possession of the property re- 
mained with. them and the plaintiff was 
merely a name lender. 

4, Both the Courts below have 
found in favour of the defendants on both 
points. 

5. Learned counsel for the appel- 
lant in view of the concurrent findings of 
facts has raised only one point. namelv. 
that in the present case there is evidence 
to show, which has not been considered, 
that the defendants had succeeded in the 


fraud which they intended by making . 


-farzi transfers of the property and there- 
fore, it is not open to them to repudiate 
the transactions in question. 

6. Learned counsel has drawn mv 
attention to the discussions of the auestion 
by both the courts below. It appears that 
the point was raised before both the 
courts below and the trial court found 
that “the defendants’ familv had no ccca- 
sion to use these documents as shield to 
save their property”. Further it held that 
when the decree-holders put the lancs of 
the defendants to sale in execution of 
their decrees. the iudgment-debtor pur- 
chased the lands in the names of diffe- 
rent persons dnd there was no occasion for 
the plaintiff to file anv obiection or anv 
claim case in the execution levied by anv 
decree-holder. The lower appellate court 
also has come to the finding “that there is 
no evidence on record to show that these 
sale deeds were ever used as a shield to save 
their properties. Rather. if has come in 
evidence that whenever decree-hclder 
proceeded against the properties in sult 
Narsingh Narain Singh purchased them in 
farzi names of others”. Upon the find:ngs, 
therefore, it is clear. that there is no evi- 
dence in this case that the fraud which 
was intended by the defendants had suc- 
ceeded. 


7. Learned counsel has. however, 


urged that the. evidence of defendant No. 1 
himself showing the fraud to have suc- 
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ceeded has not been considered. It is a 
well established practice of this Court 


that if in course of a second apreal such 
a point of non-consideration of evidence 
is to be raised. there must be specific 
ground in this behalf and the otker party 
must be given notice of the fact that such 
and such evidence would be used at the 
hearing on the ground that it has not been 
considered by the courts below. No such 
steps were taken in the present appeal. 
On this ground alone the appellant cannot 
be allowed to raise this point. 


8. Apart from that I find that 


. even if that evidence be considered, it 


does not carry the case of the appellant 
any far. Reliance has been placed bv 
learned counsel on the statement of defen- 
dant No. 1 (as D. W. 11) that the sale 
deed of the vear 1937 was executed to 
defeat the claim of a creditor Sureshwar 
Prasad Singh. It appears, however. that 
the witness stated in this respect that the 
defendants could not succeed in saving 
the property by executing the sale deed 
in favour. of the plaintiff and the propertv 
was auction sold and purchased by the 
defendants in the farzi name of one Bhag- 
wat Prasad. The second statement of the 
aforesaid witness to which attention has 


been drawn is in respect of the kebala 


executed in the year 1946. It is said that 
this kebala was executed to defeat the 
claim of creditors and one such creditor 
was Ragho Babu. The witness. however. 
stated that in spite of the execution of 
the sale deed aforesaid in favour of the 
plaintiff Ragho Babu had succeeded in 
realising from the defendants his dues. 
There is. however. iust one stray state- 
ment made bv this witness to the effect 
that due to the aforesaid deeds some of 
the creditors had lost their money. No 
specific creditors have: been mentioned in 
this respect. Reading the evidence. as a 
whole. in mv view. the courts below were 
quite correct in holding that there was 
no specific-evidence to show that the sale 
deeds in question had ever been utilised 
by the defendants as a shield te protect 
their property from the clutches of the 
creditors, 


9. Assuming that the defendants 
had succeeded in the fraud which they 
had contemplated, it is of no avail to the 
plaintiff appellant. As stated earlier, 
learned counsel has urged that the defen- 
dants cannot take advantage of their own 
fraud which had succeeded. Reliance has 
been placed on the decision of Mohamed 
Noor, J in the case of Dwarka Ram v. 
Mt. Jaleswari. reported in AIR 1937 Pat 
453. in that case the suit had been filed 


“by a person alleging a purchase from the 


defendant and the defence was that the 
sale waS benami and had been made in 
order to save the property from sale in 
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execution of a decree obtained against the 
defendant’s husband bv a particular per- 
son. The trial court had decreed the suit 
finding the sale to be genuine. The lower 
appellate court had dismissed the suit 
holding it to be a fazir. It-had found that 
there was a decree obtained by somebody 
other than the person alleged against the 
husband of the defendant in course of the 
execution of which the plaintiff had on 
the basis of the sale deed preferred a claim 
to the property and it had been allowed. 
The learned Judge, therefore. proceeded 
on the basis of this fact to hold that the 
fraud had succeeded and so the defendant 
could not be allowed to challenge the deed 
and the title of the plaintiff. The facts of 
the instant case are very much different 
and the decision is thus of no avail to the 
appellant. Besides I am unable to accent 
the law laid down in this case as correct 
in view of the subsequent decision of the 
Supreme Court in the case of Immani 
Appa Rao v. Gollapalli Ramalingamurthi 
reported in AIR 1962 SC 370. Reliance has 
been next placed on an observation of 
Ayyangar. J.. in paragraph 28 of the judg- 
ment in the case of Sm. Surasaibalini 
Debi v. Phanindra Mohan reported in AIR 
1965 SC 1364 to the following effect:— 


(28) No doubt. for the purpose of 
deciding whether property could be re- 
covered by the assertion of a real title 
there is a clear distinction between cases 
where only an attempt to evade a statute 
or to commit a fraud has taken place and 
cases where the evasion or the fraud has 
succeeded and the impermissible obiect 
has been achieved. The leading decision 
upon this point is that of the Privy Coun- 
cil in Petherpermal Chetty v. Muniandi 
Servai, (1908) 35 Ind App 98 (PC) where 
Lord Atkinson dealing with the effect of 
benami convevances which are motivated 
by the design to achieve an illegal or 
fraudulent purpose, quoted from Mavyne’s 
Hindu Law. (7th Edn. p. 595. para 446) the 
eee as correctly setting out the 
aw: 


“Where a transaction is once made 
out to be a‘mere benami it is evident that 
the benamidar absolutely disappears from 
the title. His name is simply an alias for 
that of the person beneficially interested. 
The fact that ‘A’ has assumed the name 
of "B’ in arder to cheat ‘X' can be no 
reason whatever why g Court should as- 
_ Sist or permit B to cheat A. But if A re- 


quires the help of the Court to get the. 


estate back into his own possession or to 
get the title into his own name, it mav 
be verv material to -consider whether A 
has actually cheated X or not, If he has 
done so by means of his alias, then it has 
ceased to be a mere mask. and has become 
a reality, It may be very proper for a 
Court to say that it will not allow him 
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to resume the individuality which he has 
once cast off in order to defraud others. 
If. however. he has not defrauded anv 
one. there can be no reason why the 
Court should punish his intention by giv- 
ing his estate away to B, whoSe roguery 
is even more complicated than his own 


For instance, persons have been 
allowed to recover property which thev 
had assigned away...... where they had 
intended to defraud creditors. who, in 
fact, were never injured But where 
the fraudulent or illegal purpose has ac- 
tually been effected by means of’ the 
colourable grant. then the maxim applies: 
‘In pari delicto potior est conditio possi- 
dentis’. The Court help neither party. 
Let the estate lie where it falls.” 


pass aee ee 


In my view, the law as laid down therein 
does not help the appellant. It is obvious 
that even where the fraudulent or illegal 
purpose has actually been achieved, the 
Court will help neither party. In other 
words, the estate lies where it falls. 


10. The decision of the Supreme 
Court in the case of Immani Appa Rao and 
others (Supra) is very much relevant to 
the present case..In that case also the 
plaintiff was the transferee and the defen- 
dant had raised the plea of benami. The - 
question was whether the defendant ought 
to be shut out from pleading the fraud 
which had succeeded. Their Lordships con- 
sidered the question and held that if out 
of the two confederates in fraud one wants 
a decree to be passed in his favour that 
means that he wants the active assistance 
of the Court in reaching the properties 
possession of which has been withheld 
from him and if the defence ` raised 1s 
shut out. the Court could be actively as- 
sisting him to give effect to the fraud to 
which he was a party and in that sense 
the Court would be allowed to be used as 
an instrument of fraud, and thatis clearly 
and patently inconsistent with public in- 
terest. Their Lordships further held that 
the plea of fraud should be allowed to be 
raised and if it is found that both the 
parties are equally guilty and that the 
fraud intended bv them has been carried 
out the position would be that the partv 
raising the defence is not asking the 
Court’s assistance in any active manner: 
all that the defence suggests is that a 
confederate in fraud should not be per- 
mitted to obtain a decree from the Court 
because the document of title on which 
the claim is based really conveys no title 
at all. The learned Judges said that it is 
true that as a result of permitting the de- 
fendant to prove his plea he would _ be 
incidentally assisted in retaining his pos- 
session: but this assistance is of a purely 
passive character and all that the Court: 
is doing in effect is that on the facts prov- 
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ed it proposes to allow possession to rest 
where it lies. The learned Judges further 
sald that there can be no question of es- 
toppel in such a case for the obvious 
reason that the fraud in question was 
agreed by both the parties and both par- 
ties have assisted each other in carrving 
out the fraud. They explained that when 
it is said that:a person cannot plead his 
own fraud it really means that a verson 
cannot be permitted to go to a Court of law 
to seek for its assistance and base his cleim 
for the Court’s assistance on the ground of 
his fraud, Their Lordships held that <he 
paramount consideration of public inte- 
rest requires that the plea of fraud should 
be allowed to be raised and tried, and if 
it is found to have succeeded the estate 
shoud be allowed ta remain where it 
rests. 


11. In the present ease. the defen- 
dants who have pleaded a fraud have not 
Come to this Court asking for its assist- 
ance. They have been found to be in pos- 
session and their case is that title remain- 
ed with them in spite of the deeds of sele. 
It is the plaintiff who has come to this 
Court and he also was a party to the fraud 
and if the fraud be taken to have succeed- 
ed, as much guilty for the fraud.as the 
defendants..He has come to seek the 
assistance from the Court for a declara- 
tion of his title. In mv view. in the cir- 
cumstances of the case. the defendants 
cannot be shut out from pleading the 
fraud. The effect of the principle’ of 
allowing the propertv to rest where it is 
undoubtedly in favour of the defendants 
and even though the Court may not 
assist the defendants. the property would 
remain there unless the plaintiff is assist- 
ed by the Court and granted a decree 
of his title. There is thus no substance in 
the contention raised by learned Counsel 
in this respect. 


12. Learned counsel for the res- 
pondents has, however, pointed out that 
there is no merit in the present appeal on 
the ground that in view of the findings of 
both the courts below that the plaintiff 
never came into possession of the prover-v. 
the courts below have held that the pre- 
sent suit which is one for bare declaration 
is barred by Section 42 of the Specitic 
Relief Act. There is force in this conten- 
tion. That finding of the Courts ‘below has 
not been challenged in the present appeal, 


13. In anv view of the matter. 
therefore, the present case is one con- 
cluded by cqhcurrent findings of facts and 
‘no Point of. law has been raised whizh 
would justify any interference with them. 
There is no merit in this appeal. It is 
accordingly dismissed with costs. 


Appeal dismissed. 


Ismail y. Idrish 
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AIR 1974 PATNA 54 (V 61 C 15) 
ANWAR AHMAD AND B. D. SINGH JJ. 


Ismail and others. Appellants v. 
Idrish and others, Respondents. 


A. F. O. D. No. 163 of 1965, D/- 10-8- 
1973, from decision of R. P. Tandan Addl. 
Sub J. 2nd Court Motihari, D/- 25-3-1965. 

Index Note:— (A) Muhamedan Law 
— Gift — Hibanama — Validity — Reci- 
tal as to possession of gifted lands to 
donees — Binding on heirs of donor 
though possession not found with donee. 

Brief Note: (A) Where a deed of 
gift of certain lands contains a clear re- 
cital that the donor has divested all his 
interest in the gifted lands and put the 
donees in possession treating them as full 
owner. the gift is valid and binding on the 
donor’s heirs and the fact that subse- 
quently one of the heirs of the donor who 
is disputing the validitv of the gift is 
found in possession of the gifted lands 
cannot detract from the completeness of 
the gift. AIR 1964 SC 275 Rel. on. Case 
law Ref. ' . (Para 8) 

Index Note:— (B) Muhamedan Law 
— Gift — Kaimi ratvati land — Dectrine 
of Mushaa — Not applicable. 


Brief Note: (B) A gift of an un- 
divided share in Kaimi raivati land is 
valid and the doctrine of Mushaa is in- 
applicable in such a case. (1911) 38 Cal 


- 518 and AIR 1944 Pat 334 Foll. 


(Paras 9 and 10) 

Premlal and Shashi Kumar Sinha. for 

pao: Md. Khaleel. for Respondent 
o: h. 


JUDGMENT:— This appeal bv defen- 
dants Nos. 1 to 3 arises out of a- suit 
brought by respondent No. 1 for partition 
of Kast jands of village Pachrukha Tola 
Mokhlishpur. Police Station Motihari 
Muffasil, appertaining to Tauzi No. 911. 
in the district of Champaran. ; 

2. According to the parties. the 
common ancestor was Sheik Bhikhu. who 
had two sons—Sheikh Pahari and Sheikh 
Langat. A partition was effected between 
the heirs of the two brothers and separate 
possession of the branches of each of the 
two ‘brothers was noted during the revi- 
sional survey operation. The land of Khata 
No. 64 to the extent of 17 Kathas 7 dhurs 
was recorded in the names of Sheikh 
Khoda Bux. Sheikh Gudar, Sheikh Reva- 
sat Ali and Sheikh Gulzar. who were the 
heirs of Sheikh Langat, and the heirs of 
Sheikh Pahari also got possession to the 
extent of half in that land. The case of 
the plaintiff-respondent Na 1 was that 


the lands “described at the bottom of the 


plaint were coming in joint possession of 
the respondent No. 1 and the appellants, 
although they were cultivating the lands 
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separately, there had been no partition 
by metes and bounds. Hence the suit. 


; The case of the appellants was 
that there was no unitv of title and unity 
of possession between them and respon- 
dent No. 1. According to them, the pre- 
sent suit for partition was virtually 
brought for the cancellation of the deed 
of gift dated 24-1-1956 executed bv Sheik 
Revasat Ali in favour of these appellants 
and for declaration of title of the respon- 
dent No. 1, According to them the parties. 
were entirely separate. The lands detail- 
ed in the schedule of plaint were the self 
acquired property of Revasat Ali, the 
father of the appellants, as well as res- 
pondent No. 1, which he gave to the ap- 
pellants by means of a registered deed of 
gift (Hibbanama) dated the 24th January 
1956. The area conveyed by the deed of 
gift was 6 Bighs 15 Kathas 154 Dhurs. As 
the other defendants have not appealed to 
this Court, the finding of the Court below 
in respect of other lands is- affirmed. 

4, The present appeal is confined 
only to 6 Bighas 15 Kathas 154 Dhurs of 
land which, according to the case of the 
appellants. was given to them by their 
father Reyasat Ali by means of a register- 
ed deed of gift dated the 24th Januarv 
1956. Mr. Prem Lal. Learned counsel for 
the appellants, did not challenge the find- 
ings of fact arrived at bv the Court be- 


low. In view of the submissions made by - 


him and Mr. Md. Khaleel, Counsel for 
the respondent No. 1. only two [points 
arise for consideration, namely. 


_. (i) As to wheher there was a valid 
gift -in the eye of law by Revasat Ali in 
favour of the appellants? 


(ii) Even if the deed of gift was a 
valid document in the eve of law, was it 
hit by the law of Mushas? 


5. The finding of the learned trial 
Court is that the execution of the deed 
of gift stands proved as respondent No. 1 
did not challenge its execution by Reyasat 
Ali. It has further found that there was 
no reliable evidence to substantiate the 
case of fraud and undue influence as 
alleged by respondent Na Il. The further 
finding arrived at bv the Court below is 
that the appellants have proved that 
“there was a declaration of gift by donor 
and that thev (the appellants) had accent- 
ed the gift.” 


6. It may be stated that the deed 


of gift dated the 24th January, 1956 (Ext. . 


A) was filed in Court from the custody of 
the appellants. A clear recital has been 
made therein by Revasat Ali (who died 
prior to the institution of the suit) that 6 
Bighas and odd land covered by Ext. A 
- was his self acquisition. It is also stated 
therein that respondent No. 1 had left 
this house long before and married a 
Chamarin and was living in her house. due 
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to which the father Revasat Ali was ex- 
tremely aggrieved. There is also a clear 
recital in Ext. A. that due to services ren- 
dered by the appellants, the donor execut- 
ed a Hibbanama and put the donees in 
possession of the lands treating them as 
full owners of the same. There is a further 
recital which goes to show that whatever 
interest or title the donor had in the lands 
was transferred to the appellants, who 
were given possession from the date of 
the execution of the Hibbanama and the 
donor had no title or interest left in the 
same. If any claim is made by the donor 
or his heirs. such a claim will be deemed 
to be null and void and of no conseauence 
So as to affect the transaction. Thus there 
is a clear recital in the deed of gift (Hib- 
banama) that the lands were given in gift 
to the appellants and they were put in 
possession of the same. 


7. The point that arises for consi- 
deration, in face of the above recitals in 
Ext. A, is that even if the donees are not 
found in possession subsequently. can this 
fact invalidate the deed of gift? In the 
case of Muhummad Mumtaz Ahmad v. 
Zubaida Jan (1888) 16 Ind App 205 (PC). 
their Lordships of the Judicial Committee 
held that a declaration by the donor in 
the deed of gift that possession had been 
given binds the heirs of the donor, and 
if possession was once taken. no subse- 
quent change of possession would invali- 
date the gift. To the similar effect is the 
decision of their Lordships of the Privy 
Council in Nawab Mirza Mohamad Sadia 
Ali Khan v. Nawab Fakr Jahan Begam 
(AIR 1932 PC 13). In that case also the deed 
contained the recital "I deliver possession 
of the gifted property to mv said wife” 
and the deed of gift was handed over to 
the wife. It was held that the declaration 
in the deed of sift must be regarded as 
binding on the heirs of the donor and 
that actual vacation by the husband and 
an actual taking of separate possession 
by the wife was not necessary. It was also 
held that the declaration made by: the 
husband. followed by the handing over 
of the deed. was amply sufficient to es- 
tablish a transfer of possession. In. the 
instant case also, as the deed of sift has 
come from the custody of the appellants, 
it can be safely presumed that it was 
handed over by Sheikh Reyasat Ali to the 
appellants. In the case of Basiru! Hua 
v. Mohammad Ajimuddin (3 Pat LW 213) 
= (ATR 1918 Pat 291) it was laid down 
that where the gift was of an interest in 
land, the donor was not required to trans- 
fer the corpus of the property but only 
possession of that interest. and if the 
donor had done all that lav in his power 
to transfer that interest. then the omis- 


Sion to deliver the corpus was immaterial. 


To the like effect is the decision in Valia 
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Katheessa Umma v. Narayanath Kun- 
Rammu (AIR 1964 SC 275). Reference may 
also be made to the case of Anwari Begum 
a R Shah ({1899) ILR 21 All 


8. The learned Additional Subor- 
dinate Judge in the present case has found 
that the execution of the Hibbanama was 
not challenged on behalf of the respondent 
Na, I and that it was not hit bv fraud or 
undue influence. He has also found that 
there was a declaration of the sift by the 
donor and acceptance of it by the appel- 
lants, and then he went into the auestion 
of possession of the lands by the appel- 
lants. He found that the names of the 
appellants had not been mutated end thev 
had no rent receipts to their credit. Al- 
though the trial Court branded the ob- 
jection petition alleged to have been filed 


by Revasat Ali (Ext. 1) in the Court of 


the Block Development Officer, objecting 
to the mutation of the names of the ap- 
pellants, as “not a genuine document’ and 
refused to hold on that basis: that the 
donor had revoked the deed of gift (Ext. 
A} he found that as the deed of sift was 
intended to defeat the claim of respon- 
dent No. 1 it was bad in the eye of law. 
He also found that possession of the ap- 
pellants had not been proved over the 
lands covered by the deed of gift (Ext, A). 
In the earlier part of the iudgement the 
trial Judge held that there was a valid 
declaration of the gift and acceptance of 
it bv the appellants. there being a clear 
recital in the deed of gift (Ext. A) ta the 
effect that the donor had divested all his 
interest in the lands and transferred the 
same to the appellants, the subsequent 
possession of respondent No. 1 cannot de- 
tract anything from the completeness of 
the gift (vide (1888) 16 Ind App 205 (PC) 
supra). 


9. According to the learned Addi- 
tional Subordinate Judge, the question of 
possession was most material aS iz was a 
gift of an undivided share in land. as by 
means of Ext. A. the undivided share in 
the Kaimi raivati land had been gifted to 
the appellants. If the law of Mushaa was 
applicable to the undivided share in Kaimi 
raiyati land the finding of the learned 
additional Subordinate Judge would have 
been of some consequence, but it is sattl- 
ed that a gift of an undivided share in 
kaimi raivati land is valid and the doct~- 
rine of Mushaa is inapplicable in such 
ta ease vide Abdul Aziz v. Fatheh Mahom- 
ed Haji ((1911) ILR 38 Cal 518). This ceci- 
Sion was followed by a Bench of this 
Court in the case of Kanij Fatima v. Jai 
Narain Ram (AIR 1944 Pat 334). 


10. The admitted position in this» 


case is that the lands transferred under 
the deed of gift (Ext. A) were Kast Kaimi 
lands and, therefore, the learned 
‘tional Subordinate Judge was wrong in 
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holding that Ext. A was hit by the doct- 
rine of Mushaa. 


i. The eebui Decbr is that 
the appeal is allowed. The judgment and 
decree, so far as it affects the interest of 
the appellants is set aside and the suit of 
the respondent Na 1 to that extent is dis- 
missed. There wil] be, however, no order 
for costs of this Court. 

Appeal allowed. 


& 
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Manoharlal Radhakrishna. Appellant 
v. The Union of India, m others. Res- 
pondents 


Appeal From Original Decret No. 251 
of 1963, D/- 8-8-1973, against iudgment 
and decree of Jagdish Singh. Sub. J., 
Madhipura, D/- 29-1-1963. 

Index Note:—- (A) Constitution of 
India, Article 299 (1) —- Provisions are 
mandatory — Non-compliance renders the 
contract unenforceable by or against Gov- 
ernment. (Para 7) 


. Index Note:— (B) Contract Act (1872), 
Section 70 —- Applicability — Pre-requi- 
Site conditions — A person whose contract 
was void for non-compliance of Art. 299 
(1) of the Constitution, would be entitled 
to compensation under Section 70 if he 
established bv evidence that he fulfilled 
the conditions. 


Brief Note:— (B) In order to invoke 
Section 70 of the Contract Act. three con- 
ditions must be satisfied. They are: (i) A 
person should lawfully do something for 
another person or deliver somethings to 
him; (ii) in doing the said thine or deliver- 
ing the said thing, he must not intend to 
act gratuitously and (iii) the person to 
whom something was done or for whom 
something was delivered. must eniov the 
benefit thereof. The person said to be 
made liable under Section 70 alwavs had 
the option not to accent the thing or re- 
turn it. It was only where he voluntarily 
accepted the thing or enioved the work 
done that the liability under Section 70 
arose. It did not apply to erases where a 
person did an act for his own benefit -and 
that act incidentally benefited other per- 
son. A request by a party was not an ele- 
ment of Section 70 at all. though the exi- 
stence of invalid request might not make 
the section inapplicable. (Paras 9. 20) 

In a case falling under Section 70. the’ 
person doing something for another or 
delivering something to another could not 
sue for specific performance of contract 
or ask for damages for breach of enntract 
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because there was no contract between 
him and the other person. So, where a 
claim for compensation was made by one 
person against another under Section 70, 
the juristic basis of the obligation was 
not founded upon any contract or tort but 
upon quasi-contract or restitution. An 
accounting by the plaintiff was a condi- 
tion of restitution from the defendant. 
(Para 11) 


Held on facts and circumstances of 
the case that the plaintiff failed to estab- 
lish that he fulfilled the third pre-reaui- 
site condition namelv that the Government 
derived any benefit ‘from the various 
works done by plaintiff on Government 
land. Case law discussed. (Paras 17 to 20) 


Index Note:— (©) Contract Act 
(1872), Section 65 — Applicability — Does 
not apply where there was no agreement. 


Brief Note:— (C) Section 65 applies 
only where an agreement at a subseauent 
stage is discovered to be void or when a 
contract becomes void later on by one 
reason” or other. (Para 19) 


Satyananda Kumar and Mahendra 
Kant Choudhary. for Appellant: H. K. 
Banerji. for Respondents. 


B. D. SINGH, J.:— This appeal on 
behalf of the firm known as Manoharlal 
Radhakrishna, agents of Burmah Shell 
Oil and Storage Company of India’ Limit- 
ed, through Radhakrishna Tekriwal. the 
plaintiff. is directed against the iudgment 
and the decree of the learned Subordinate 
Judge passed in Monev suit No. 59 of 
1960, under which part decree for Rs. 
1556/- only was allowed to the plaintiff 
as against his claim of Rs. 16,392/-. In the 
suit, Union of India, representing the 
North Eastern Railway. General 
Manager, Chief Engineer of the said Rail- 
wav at Gorakhpur, and the District Engi- 
neer, Katihar, were impleaded as defen- 
dants 1 to 4. 


2 The plaintiff's case. in brief was 
that the firm Manoharlal Radhakrishna 
was registered under the Indian Partner- 
ship Act. 1932. and was dealing in Burmah 
Shell products as agent of the Burmah 
Shell Oil Storage and Company Limited 


(hereinafter referred to as ‘the said com-. 


pany’) having its office at Saharsa. Radha- 
krishna Tekriwal was the managing partner 
of the firm, who applied for lease for a piece 
of land measuring 120’ x 120’in the’ North 
Eastern Railway compound of Saharsa 
Railway Station for constructing and 
maintaining thereon a petrol pump and 
installation of H. S. D. filling station. As 
required by the Regional Superintendent. 
Muzaffarpur, District Engineer. Mansi 
prepared plan No. L/31/37 on the basis of 
the drawing no. C 12397/1. submitted bv 
the plaintiff. According to the plaintiff, 
the aforesaid plan was duly approved and 
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North Eastern Railway. 
ferred to for the sake of } 
No.) and the Regional 





C. S.). Copy of the plan, which was given 
to the plaintiff. was annexed with the 


plaint as Annexure 1. The plaintiff's 
further case was that the Regional Super- 
intendent. Muzaffarpur. wrote to the 
D, C. S. Sonepur under letter No. C/267/11 
SHC dated 27-12-1957 approving the 
grant of the lease to the plaintiff and 
allotting the land. referred to, above. to 
him, as per plan No. L/31/57 and to get 
the agreement executed by the plaintiff 
after realising ground rent from him in 
advance. The D. C. S in his turn inform- 
ed the plaintiff by his letter dated 28-12- 
1957 regarding the said sanction and ap- 
proval of the Regional Superintendent. 
The plaintiff was also informed that the 
form of agreement was not available in 
his office at that time. The plaintiff's re- 
presentative was directed to contact D, E. 
No. for execution of the agreement and 
for fixation of the ground rent. The D. 
E. No referred the matter to the District 
Magistrate, Saharsa, to ascertain as to 
what was the market value of the land to 
be leased to the plaintiff to enable the 
Department to fix the rent. The District 
Magistrate informed D. E N, about the 
market value. On 13-7-1958 the plaintiff 
requested D. E. N. to hand over the plot 
in auestion pending execution of the arree- 
ment. According (sic) to accept and approve 
the lease by his letter dated 30-7-1958 and 
for getting the agreement executed after 
realisation of one year’s rent in advance 
from the plaintiff and he also directed for 
handing over the land to the plaintiff 
Accordingly, D. E. N. 
Rs. ‘1556/- being the rent for one véar and 
four months from 1-9-1958 to 31-12-1959. 
The Chief Engineer had informed that the 
plan for structure should also be certified 
by the Inspector of Explosive Calcutta 
which was also complied. The plaintiff 


‘duly executed the agreement on 1-9-1958. 


as required and sent it to D. E. N. Manshi 






Ed 


realised rent of. 


However. the Chief Engineer wanted the © 


plan to be submitted on tracing cloth and 
he had written to the District Engineer 
that the plaintiff might be asked to pro- 
ceed and go ahead with the work. if D. E. 
N. had no objection The D. B N. raised 
no objection and the plaintiff was asked 
to vo ahead with the construction. The 
plaintiff thereafter filled the ditch. which 
the land contained. with earth and after 
levelling the same raised boundary pil- 
lars, constructed two culverts and two 
gates. for which he had to incur large 


sum of money, the details of which are 
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given in the schedule of the plaint. On 
28-10-1959 the plaintiff received a letzer 
from the Chief Engineer. Gorakhpur. ad- 
dressed to the D. E. N. disallowing the 
installation of the petrol pump. to which 
the plaintiff sent a reply. but the Chief 
Engineer, however. cancelled the lease of 
the plaintiff on 25-11-1959. According to 
_the plaintiff. cancellation of the lease was 
unjust- and improper and the defendants 
were liable to pav. Rs. 16,.392/- to the plain- 
tiff towards various item of expenditure 
incurred by the plaintiff. including the 
damage, as detailed in the schedule of 
the plaint. 


3. One written statement was filed 
on behalf of defendant No. 1, Unicn of 
India, representing the North Eastern 
Railway, and the suit was contested bv 
defendant No. 1 alone. whose case was 
that one K. P. Verma, Agent of Burmah 
Shell, had applied for a piece of land 
measuring 120’ x 120’ in the Saharsa 
Railway Station compound for the pur- 
pose of H.S, D. petrol filling station. The 
Chief Engineer approved the grant of 
licence and had ordered the handing over 
of the land in question only on execution 
of the agreement and payment of rent 
in advance. The agreement was not exe- 
cuted by the General Manager. who was 
the competent authority on behalf of 
defendant No. 1. In the absence of such 
an execution the defendant was not liable 
for anv expenses, which might have in- 
curred by the plaintiff. According to the 
defendant. the installation of petrol pump 
for retail sale was not permitted as the 
Railway had never made such settlement 
anywhere, to avoid accident No doubt 
the agreement, could. have been made 
with regard to the storage of petrol pump 
and installation of filling up station. if it 
was executed by a competent authority 
on behalf of the Union of India. The 
Chief Engineer was not competent to 
sanction Such a lease permitting cons- 
truction of a petrol pump. The irregula- 
rity was detected only when the structure 
plan was supplied by the plaintiff on the 
tracing cloth. It was also pleaded that 
there was no valid lease and. therefore. 
the question of cancellation of the lease 
did not arise. There was simply an ép- 
plication for some land on behalf of the 
plaintiff for some specific purpose. The 
negotiations were going on for the same. 
which ultimately failed. Even the plan 
was not approved and sanctioned by the 
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Chief Engineer or anv officer competent , 


to do so. Jt was further pleaded that 
defendants 2. 3 and 4 were not necessary 
parties to the suit. 

4. On the pleadings of the rarties 
as many as five issues were framed. out 
of which issue Nos. 2. 3 and 4 are rele- 


vant for disposal of this appeal and they 
are: 
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2. Was there any valid lease or con- 
tract between the parties with regard to 
the settlement of the land in suit for in- 
stallation of petrol pump? 


3. Is the Union of India bound .bv 
the acts of its officers which were not 
done according to rules? 


4. Is the Union of India liable for 
the alleged works done by the plaintiff? 


5. On behalf of both the parties 
various documentary evidence were pro- 
duced. On behalf of the plaintiff as 
many as eight witnesses were examined 
whereas on behalf of defendant No. 1, onlv 
One witness. named Krishna Kumar Pra- 
sad, was examined, The learned Sub- 
ordinate Judge after considering the evi- 
dence on the record found that there 
was neither a valid contract nor a valid 
lease between the plaintiff and defendant 
No. 1, which was not liable for the 
works done bv the plaintiff regarding 
construction. However, the learned Sub- 
ordinate Judge found that the plaintiff 
was entitled to recover only Rs. 1556/-. 
the annual rent of the land (item No. 6 
of the schedule of the plaint}. deposited 
by him in advance. out of his total claim 
of Rs. 16,392/-. ae 

PEER 


6. Mn. Satvanand Kumar. learned 
counsel, appearing on behalf of the appel- 
lant, submitted that the learned Sub- 
ordinate Judge had erred in not allowing 
the entire claim of the plaintiff. Accord- 
ing to him, defendant No. I had received 
the benefit out of the work done by the 
plaintiff. He pointed out that the land in 
question was a ditch which required fill- 
ing up. The plaintiff brought earth from 
two miles in order to fill up the ditch. 
over which the plaintiff had to spend 
Rs. 7056/- (item Ist of the schedule of 
the plaint). The second item of his claim 
was for earth cutting and dressing ram- 
ing-and watering etc. Rs. 1400/-. The 
third item was for raising of 48 boundary 
pillars with wire netting. including the 
price of brick. labour, cement. sand etc. 
Rs. 2200/-. The plaintiff had zurther 
constructed two culverts 24’ x 3’ x 4’ at 
a cost of Rs. 3000/-. which forms part of 
item No. 4. Two wooden and iron gates 
measuring 12’ x 6’ were constructed by 
the plaintiff at a cost of Rs. 600/- (item 
No. 4). Besides the above. the plaintiff 
had to suffer damage to the tune of 
Rs, 500/-, as mentioned in item No. 7. 
Lastly the plaintiff had to spend money 
over stamp. typing charges, etc. to the 
tune of Rs. 80/- for serving notice to the 
defendant under Section 80 of the Code 
of Civil Procedure. which formed part of 
item No. 8 of the schedule. 

7. It is conceded by the learned 
counsel for the appellant that the agree- 
ment was not signed by the General .- 


| 
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Manager of the Railway. who was the 


competent authority on behalf of defen- 


- 1944, 


dant No. 1, as required under clause (1) 
of Article 299 of the Constitution of India. 
which runs as follows:— 


“All contracts made in the exercise 
of the executive power of the Union or 
of a State shall be expressed to be made 
by the President, or bv the: Governor of 
the State, as'the case may be. and all 
such contracts and all assurances of pro- 
perty made in the exercise of that power 
shall be executed on behalf of the Pre- 
sident or the Governor by such persons 
and in such manner as he mav direct or 
authorise.” 


It is well established that the provisions 
contained in Article 299 (1) of the Con- 
stitution are mandatory. If they are not 
complied with, the contract is not bind- 
ing on or enforceable bv or against the 
Government, though a suit mav lie 
against the officer. who made the con- 
tract in his. personal capacity. if the con- 
tract is otherwise valid. But though no 
suit - hes against the Government, Mr. 
Kumar contended. on the basis of such 
defective contract, the other party to 
the contract mav obtain relief against 
Government on the basis of the benefit 
or service received under the agreement 
under Section 65 or 70 of the Indian 
Contract Act (IX of 1872), which is 
founded on equitable principles. He re- 
ferred to State of West Bengal v. B. K. 
Mondal and Sons, AIR 1962 SC 779. In 
that case Section 175 (3) of the Govern- 
ment of India Act. 1935, which corres- 
ponded te the provisions contained in 
Article 229 (1) of the Constitution of 
India. came up for consideration, 
Lordships of the Supreme Court in this 
connection were also dealing with the 
provisions contained in Section 70 of the 
Indian Contract Act fhereinafter referred 
to as ‘the Act’), which runs as follows:— 


“Where a person lawfully does any- 
thirig for another person. or delivers anv- 
thing to him. not intending to do so 
gratuitously. and such other person eniovs 
the benefit thereof. the latter is bound 
to make compensation to the former in 
respect of. or to restore, the thing so 
done or delivered.” 


Mr. Kumar drew our attention to para- 
graph 2 of the aforesaid decision of the 
Supreme Court in which State of West 
Bengal was the appellant and B. K. Mon- 
dal & Sons- were respondents. The res- 
pondents’ case was that on February 8. 
it offered to put up certain tem- 
porary storage godowns at Arambagh in 
the District of Hooghly for the use of the 
Civil Supplies Department of the State 
af Bengal and that the said offer was ac- 
cepted by the said department bv a letter 
dated February 12. 1944. Accordingly 
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the respondent completed the said,“con=~ 


struction and its bill for Rs. 39, yar Aas} is, i 


duly paid in July 1944. Meany. 


April 7. 1944 the responden, Fo 


quested by the Sub- a a 


nm 


Arambash,. to submit its estimate -fot the... - 


construction of a kutcha road>- ‘guard 


room, office. kitchen and room for clerks 
at Arambagh for the Department òf Civil... 


Supplies. The respondent alleged that the” 
Additional Deputy Director of Civil Sup- 
plies visited Arambagh on April 20, 1944. 
and instructed the respondent to proceed 
with the construction in accordance with 
the estimates submitted by it Accord- 
ingly, the respondent completed the said 


constructions and a bill for Rs. 2.322/8/-- 


was submitted in that behalf to the As- 
sistant-Director of Civil Sunvlies on April 
27, 1944. Thereafter the Sub-Divisional 
Officer, Arambagh. required the construc- 
tion of certain storage sheds at Khana- 
kul and the Assistant Director of Civil 
Supplies wrote to the respondent on 
April 18, 1944, asking it to proceed with 
the construction of the said storage sheds. 
This work also was completed by the 
respondent in due course and for the said 
work a bill for Rs. 17.003/- was submit- 
ted. In that suit the respondent claimed 
that the two bills submitted by if. in 
which the . respondent had claimed 
Rs. 2.322/8/- and Rs. 17,003/- respectively, 
had remained unpaid and that was the 
basis of the claim made bv it. 


8. Learned counsel referred to 
paragraph 3 of the said decision also, 
which dealt with the case of the appel- 
lant of that case to the effect that the 
appellant denied all the material allega- 
tions made bv the respondent in its 
plaint. It alleged that the requests in pur- 
suance of which the respondent claimed 
to have made several constructions were 
invalid and unauthorised and did not 
constitute a valid contract bindine the 
appellant of that case under Section 175 
(3) of the Government of India Act. 1935. 
It pleaded that there was no privity of 
contract between the respondent and the 
appellant and the appellant denied its 
liability for the entire claim. The written 
statement filed by the appellant was very 
vague and general in terms and no speci- 
fic or detailed pleas had been set out bv 
the appellant in its pleading. Reference 
was made in that case to an earlier de- 
cision of the Supreme Court in Chattur- 
bhui Vithaldas v. Moreshwar Parashram. 
AIR 1954 SC 238 where, considering the 
effect of non-compliance of Article 299 
(1) of the Constitution, Bose. J. had ob- 
served as follows: 


“the Gorena may not be bound 
by the contract but that is a very dif- 
ferent thing from saving that the contract 
was void and of no effect and that it 


are 


1 
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only meant that the principal (Govern- 
ment) could not be sued but there will 
be nothing to prevent ratification if it 
was for the benefit of the Government.” 


9. It was held in the State of West 
Bengal’s case AIR 1962 SC 779 that in 
those cases the other party to the con- 
tract might take advantage of the pro- 
vision contained under Section 70 of the 
Act. While interpreting that section their 
Lordships of the Supreme Court in that 
case observed in paragraph 14 of the 
judgment that three conditions must be 
satisfied before Section 70 could be in- 
voked, The first condition was that a 
person should lawfully do something for 
another person or deliver something to 
him. The second was that in doing the 
said thing or delivering the said thing, he 
must not intend to act gratuituously. and 
the third was. that the other person for 
whom something was done or for whom 
something was delivered, must enjoy the 
benefit thereof. If a person delivered 
something to another it would be open to 
the latter person to refuse to accent the 
thing or to return it. in that case Section 
70 would not come into operation. Simi- 
larly, if a person did something for an- 
other, it would be open to the latter per- 
son not to accept as had been done bv 
the former. In that case again Section 
70 would not apply. In other words. the 
person said to be made liable under Sec- 
tion 70 alwavs had the option not to ac- 
cept the thing or to return it. It was 
only where he voluntarily accepted the 
thing or enjoyed. the work done thas the 
liability under Section 70 arose. Their 


Lordships in paragraph 19 observed that- 


in regard to the claim made against the 
Government of a State under Section 70. 
it might be that in many cases the work 
done or the goods delivered were the 
result of a request made by some officer 
or other on behalf of the said Govern- 
ment, In such a case. the request might 
be ineffective or invalid for the reason 
` that the officer making the request was 
not authorised under Section 175 (3). or, 
if the said. officer was authorised in make 
the said request. it became inoperative, 
because it was not followed up bv a 
contract executed in the manner pres- 
cribed bv Section 175 (3). In either case 
the thing had been delivered or work 
had béen done without a contract. and 
that brought in Section 70. A request 
was thus not an element of Section 70 
at all though the existence of invalid re- 
quest might not make section inaprlica- 
ble. An invalid request was in law no 
request at all and so the conduct of the 
parties had to be judged on the basis that 
there was no subsisting contract between 
them at the material time. Dealine with 
the caSe on that basis what has to be 
enquired is whether the requisite condi- 
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tions prescribed by Section 70 have been 
satisfied. If they were satisfied then a 
claim for compensation could and must 
be entertained. In recognising the claim 
for compensation under Section 70. the 
effect of Section 175 (3) of the Govern- 
ment of India Act, 1935, was not nullified 
directly or indirectly. It was not that 
the _ contract. which was invalid under 
section 175 (3) was treated as valid under 
Section 70 of the Act. Their Lordships 
observed that the fields covered bv the 
two provisions under Section 175 (3) of 
the Government of India Act. 1935, and 
Section 70 of the Indian Contract Act 
were separate and distinct: Section 175 
(3) dealt with contracts and provided 
how they should be made. and Section 70 
dealt with the cases where there was no 
valid contract and provided for compen- 
sation to be paid in a case where the 
three requisite conditions prescribed by it 
Were Satisfied. : 

10. In mv opinion, the observa- 
tions made by their Lordships in that 
case do not lend support to the argument 
advanced by Mr. Kumar. It may be noted 
that their Lordships have repeatedly 
observed that the three requisite condi- 
tions were necessary for invoking the 
aid of Section 70 of the Act. In the pre- 
sent case, no doubt. the first two condi- 
tions are fulfilled but the third condition. 
namely. that the other partv to the con- 
tract enioved the benefit thereof. was not 
pleaded bv the plaintiff-appellant nor anv 
evidence to that effect was laid by him. 
In the State of West Bengal’s case AIR 
1962 SC 779 as it appears from paragraph 
24 of the judgment that the acts done by 
the respondent was accepted by appel- 
lant who also used the buildings cons- 
tructed by the respondent. Therefore, 
their Lordships on the evidence on the 
record of that case had held that Section 
70 of the Indian Contract Act applied. 


11. In my opinion. the importance 
of the three prerequisite conditions for 
applicability of the provisions of Section 
70 of the Act cannot be minimised. Re- 
ference may be made to Mulamchand v. 
State of Madhva Pradesh, AIR 1968 SC 
1218 where their Lordships, while follow- 
ing the judgment in AIR 1962 SC 779. 
have reiterated the requirement of the 
three conditions for the applicability of 
Section 70 of the Act and added that in 
a case falling under Section 70 the per- 
son doing something for another or de- 
livering somethings to another cculd not 
sue for the specific performance of the 
contract, nor ask for damages for the 
breach of the contract, for the simple 
reason that there was no contract be- 
tween him and the other person. So 
where a claim for compensation was 
made %Y one person against another 
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under Section 70. the juristic basis of the 
obligation was not founded upon any con- 
tract. or tort but upon a third categorv 
of law, namely, quasi-contract or restitu- 
tion. Applying those principles. it was 
manifest that a person whose contract 
was void for non-compliance with Article 
299 (1) of the Constitution. would be 
entitled to compensation under Section 
70 of the Contract Act, if he had adduced 
evidence in support of his claim. It was 
well established that a person who sought 
restitution had a duty to account to the 
defendant for what he had received in 
the transaction from which his right to 
restitution arose. In other words. an ac- 
counting by the plaintiff was a condition 
of restitution from the defendant. 


12.-16. The above observations of 
their Lordships clearly indicate that 
there must be evidence on the record to 
establish that the pre-reauisite conditions 
of section were fulfilled. as will be ap- 
parent from paragraph 8 of ‘the case of 
Mulamchand, AIR 1968 SC 1218 wherein 


the trial Court had examined the 
evidence on that point. and reached 
the conclusion that the appellant 
did collect lac in the jungles 


in the vear 1951 but later on abandoned 
the working of his own accord. The an- 
pellant did not produce sufficient evi- 
dence to show to what extent he worked 
‘the contract and what was the profit 
made by him in the year 1951 and the 
succeeding years. Their Lordships held 
that in the absence of reliable evidence 
on that point the appellant was not en- 
titled to restitution or refund of the de- 
posit he had made. Mr. Kumar. however. 
contended that there is evidence on the 
record by which it can safelv be inferred 
that the defendant No, 1 had derived 
benefit from the work done bv the plain- 


tiff on their land. The plaintiff had filled - 


in the ditch by earth. levelled it. raised 
pillars with net wire fencing. constructed 
gates and two culverts. All those works 
done by the plaintiff. enhanced the value 
of the land, thereby defendant No. 1 de- 
finitely derived benefits. In my opinion, on 
the principles laid down in Mulamchand’s 
case, AIR 1968 SC 1218, the plaintiff 
could not have asked for damages for the 
breach of contract. It can safelv be held 
therefore, that the claim of the plaintiff 
for damage to the tune of Rs. 500/- under 
item No. 7 of the schedule of the plaint 
was not tenable. As regards other items 
of the claim. I have to decide as to whe- 
ther there is evidence on the record to 
show that defendant No. L had -derived 
benefit. In the plaint the plaintiff has 
not pleaded anywhere that defendant No. 
1 had derived any benefit. In the oral 
evidence adduced on behalf of the plain- 
tiff also. I do not find anv such state- 
ments. Mr. Kumar referred to various 
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correspondence from beginning to end 
in order to show that the plaintiff was 
asked to go ahead with the work. and 
thereupon he had started the work on 
the land in question. (His Lordship 
discussed the documentary and oral evi- 
dence and. proceeded). 


17. In mv opinion, various docu- 
ments as well as oral evidence.- referred 
to above, at most establish that the plot 
in question was handed over to the plain- 
tiff by some of the officers of defendant 
No. 1. Thereupon the plaintiff did some- 
thing bv wav of filling up of the earth 
and raising various structures over it. 
They also proved that the plaintiff did 
those things not gratuitously. Therefore 
the evidence on the record simplv estab- 
lishes the first and second pre-requisite 
conditions for the applicability of Sec. 70 
of the Act. They do not establish the 
third pre-requisite condition, namely, that 
defendant No. 1 had derived any benefit 
from the various works done on the plot 
by the plaintiff. 


18. Mr. Kumar submitted that 
there is sufficient evidence on the record 
to infer that defendant No. 1 must have 
derived benefit. If the plaintiff had filled 
the ditch; raised pillars, and fenced the 
land with wire netting. constructed gates 
and culverts. certainly the utility 
of the land was increased and 
thereby defendant No. 1 was benefited, 
Learned counsel referred to a Bench de- 
cision of this Court in Dominion of India 
v. Preety Kumar Ghosh. AIR 1958 Patna 
203. In that case. the plaintiff brought a 
suit against the Dominion of India for re- 
covery of price of a number of Charpois 
supplied to the military department in 
pursuance of an oral agreement, between 
him and the S. D. O., who was not entitl- 
ed to enter into an agreement on behalf 
of the defendant. The Garrison Engineer 
who was authorised on behalf of defen- 
dant under Section 175 (3) Government 
of India Act did not repudiate the con- 
tract. but acknowledged the receipt of the 
supplies. under the bona fide belief that 
the agreement between the plaintiff and 
the Department should be honoured and 
paid for. It was only when the written 
statement in the suit was filed thatit was 
discovered that the agreement was void. 
and not enforceable bv law for non-com- 
pliance of Section 175 (3), Government 
of India Act. The plaintiff had made the 
supplies in the bona fide belief that pav-. 
ment for the same would be made to him. 
It was held (i) that section 65, Contract 
Act, was applicable to the facts of the 
case aS the agreement was discovered to 
be void within the meaning of that sec- 
tion. and the plaintiff was entitled to re- 
cover compensation for the supplies made 
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bv him and (ii) that Section 70 of the 
Contract Act was also applicable to the 
facts of the case. Though the plaintiff in 
his plaint did not refer to Section 70 of 
the Act, from the materials on record. it 
could be gathered that the ingredients of 
Section 70 were present, and therefore 
the Court would not be justified in refus- 
ing relief to the plaintiff. In mv opinion, 
the ratio of that case does not lend sup- 
port to the contention of the learned 
counsel for the appellant. It may ba notic- 
ed that that was the case of movable ro- 
perties, Garrison Engineer. who was au- 
thorised on behalf of the defendant under 
Section 175 (3) of the Government of 
India Act did not repudiate the contract, 
but acknowledged the receipt of the sup- 
plies. In the instant case. I have already 
mentioned, the deed of lease (Ext. 6) was 
simply signed by the plaintiff, and rone 
of the officers on behalf of defendant 
Na, 1 had signed it. In the case of mov- 
able properties, if they are delivered to 
the other party, and if the other party 
accepts them, that is sufficient to estab- 
lish that the recipient derived benefit. In 
the instant case. there is question of im- 
movable property. and various officers on 


behalf of defendant No. 1 were 
raising objection from time- to 
time, as mentioned already. regard- 
ing the irregularity in the grant of 


the lease to the plaintiff. At no point of 
time the various works done bv the plain- 
tiffs were acknowledged on behalf of 
defendant No. 1. For the applicability of 
Section 70 of the Act in the Patna case, 
referred to above. the same pre-requisite 
conditions as in the two Supreme Court 
decisions, mentioned above. have been em- 
phasised. 


19. Learned counsel thën submit- 
ted ‘that in the instant case Section 65 of 


the Act would apply. which provides as: . 


- “When an agreement is discovered to 
be void, or when a contract becomes void. 
any person who has received anv advan- 
tage under such agreement or contract is 
bound to restore it. or to make comvensa- 
tion for it, to the person from whom he 
received it.” 


In mv opinion, from the very wordings of 
the section, it is clear that the provisions 
of S, 65 apply only when an agreement eta 
subsequent stage is discovered to be void 
or when a contract became void later on 
by one reason or the other. In the instant 
‘lease, from the evidence on the record it 
cannot be gathered that there was any 
agreement. The plaintiff had simply mede 
an application for the lease and had ex- 
ecuted the deed (Ext. 6), but. as mention- 
ed earlier. none had signed the said deed 
on behalf of defendant No. 1 and subse- 
quently his offer was not accepted by de- 
fendant No. d. 
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20. Learned counsel also referred 
to the case of Keshab Kishore Naravan 
Saraswati v, State of Bihar, 1970 BLJR 
333 = (AIR 1971 Pat 99). In my opinion, 
the decision in that case also does not lend 
any support to the contention of the learn- 
ed counsel for the appellant that the 
third pre-requisite condition of Section 70 
of the Act may be inferred. In that case 
also the two Supreme Court decisions, 
referred to above. were relied upon and 
they have laid down the same principle. 
In my opinion., the plaintiff should have 
led direct evidence to establish that the 
defendant No. 1 had derived benefit. In, 
the absence of such evidence. I am unable, 
to infer the benefit to defendant No. 1 
from the works done by the plaintiff. It 
mav be noticed that it was the plaintiff, 
who had offered for obtaining the plot in 
question under a lease for constructing 
and maintaining thereon a petrol pump 
and for installation of HSD filling station, 
He wanted to carry on retail sale of petrol 
and high speed diesel oil filling station. 
Therefore, he filled up the ditch in ‘the 
plot, levelled it and did other construc- 
tions on it exclusively for his benefit, 
and for the convenience of his customers. 
It cannot be inferred that those structures 
and improvement in the land. which 
might have been useful to the plaintiff. 
would also be useful to the railway in 
absence of any evidence on the record. 
Reference may be made to Naicker v. R. 
G. Orr, 45 Ind Cas 786 = (AIR 1919 Mad 
1145) where it was held that section 70 
of the Act did not apply to cases where 
a person did an act for his own benefit 
and that act incidentally benefited his 
neighbour or anv other person. A person 
making claim under Section 70 of the Act 
must Prove that he did some act for the 
other party, An act could not be descrihed 
as done by one person for another. unless 
it could be shown that. but for the exis- 
tence of that other’s interest, it would 
not have been done. In Yogambal Bovee 
Ammani Ammal v. Naina Pillai Markavar. 
(1910) ILR 33 Mad 15 Munro and Sankaran 
Nair, JJ. observed that in order to en- 
able a party to recover money paid bv 
him from another under Section 70 of the 


` Act`it was necessary that the party sought 


to be made liable must not only have be- 
nefited by the payment but must also 
have had the opportunity of accepting or 
rejectine such benefit. Where nc such 
option was left to him and the circums- 
tances did not show that. he intended to 
take such benefit, he could not be said to 
have ‘enjioved such benefit’? within the 
meaning of the section. When the person 
paying was interested in making the pay- 
ment. he could not be presumed, in the 
absence of evidence to show that he in- 
tended to act for the other party also. to 
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have acted for such other party. After 
careful consideration of the facts and cir- 
cumstances of the instant case I am of the 
opinion that the plaintiff had no right to 
force the benefit on defendant No. L 
Therefore, I am constrained to hold that 
there is no merit in this appeal. 

21. In the result. the judgment 
and the decree of the trial court are up- 
held and the appeal is dismissed. but there 
will be no order as to costs. 

ANWAR AHMAD, J.:— I agree. 


Appeal dismissed. 
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Sashi Prasad and others. Petitioners 
v. Baleshwar Prasad Mandal and others, 
Opposite Parties. 

Civil Revn. No. 765 of 1973, D/- 1-8- 
1973. against decision of B. N. Ambasth, 
Addl. Sub J. Bhagalpur, D/- 23-4-1968. 

Index Note:- (A) Arbitration Act 
(1940). Sections 33, 17, 39 — Scope and 
applicability. 


Brief Note: — (A) An application in 
so far as it asks for a declaration that the 
award was an illegal and invalid one on 
the ground of invalidity of reference can 
certainly be treated and dealt with as one 
coming under Section 33 of the Act. and 
as such against such an order an appeal 
under Clause (vi) of Section 39 of the Act 
is competent. 


Scope of Sections 17- and 33 is entire- 
ly different. In a case falling under Sec- 
tion 33 an award has to be set aside for 
want of a competent reference to arbitra- 
tors while under Section 17 the judgment 
can be set aside only if it is in excess of 
or otherwise not in accordance with. the 


award. AIR 1969 Pat 307: AIR 1971 Pat. 
(Paras 11. 14)° 


227: AIR 1960 Pat 201 Foll. 


S. B Sanyal and Mukteshwer Singh, 
for Petitioners; Gyaneshwar Prasad and 
Narayan Singh, for Opposite partv No. 2. 


H. L. AGRAWAL, J.:— This applica- 
tion in revision has been filed bv the de- 
fendants 1st partv and raises an important 
question of law. 


2. In order to appreciate the ques- 
tion raised before me, it is necessary to 
state briefly the relevant facts. A pro- 
ceeding was started in the Court of the 
Munsif at Bhagalpur by the plaintiffs in 
representative capacity for filing an 
award by the defendants 2nd partv and 
making the same a rule of the Court. It 
appears that some dispute arose between 
the parties regarding the nature of the 
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user of plot Nos. 888 and 889 of village 
Sabour. The case of the plaintiffs was 
that these plots were being used as a plav 
ground by the children of the village and 
the defendants 1st party wanted to take 
same on the 
basis of some settlement from the ex- 
landlord, This resulted in proceedings 
under Sections 107 and 144 of the Code of 
Criminal procedure between the parties. 
The dispute was ultimately agreed to be 
decided by arbitration and the defendants 
second party were appointed arbitrators 
and authorised to settle the dispute 
between them. The further case of the 
plaintiffs is that the arbitrators made 
local: inspection of the land in dispute in 
presence of both parties. took down their 
statements and examined witnesses and 
after due deliberation gave their award. 
The petition filed by the plaintiffs was 
registered as a regular title suit and treat- 
ed as’a plaint. On 7-2-1963. defendants 
Nos 1 to 3 (defendants first party) en- 
tered appearance and filed a petition 
Stating that they had no knowledge of 
the award and the award, if anv. was 
illegal and against the principles of 
natural justice. The above petition was 


- filed by them even before the service of 


notice upon them. On 3-5-1963, the Court 
ordered for issue of notice to the defen- 
dants 2nd party for filing the award in 
Court. and the award was actually filed 

y them on 27-6-1963. It further appears 
ina on 22-7-1963, the defendants first 
party filed an application in the Court 
below for converting the title suit as a 
Miscellaneous case under the Arbitration 
Act and for issuing the statutory notice 
to them along with the copy of the award 
filed by the defendants 2nd partv. By 
order dated the 31st Julv 1963, the trial 
Court rejected the obiection and held that 
the controversies between the parties 
could be gone into only in a title suit. No 
order was passed for issue of notice of the 
filing of the award by the arbitrators. 
Thereafter a written statement was filed 
by the defendants lst party on 19-11-1963, 
which was accepted. 


3. The case of the defendants lst 
party in their written statement, besides 
challenging the plaintiffs’ case on merits 
(which is not necessary to be stated for 
deciding the point involved in this case), 
was that the alleged reference to the 
arbitrators was illegal and void ab initio 
as fraud was practised upon them to agree 
to such a reference. Various allegations 
of misconduct bv the arbitrators. such as 
giving of any notice by the arbitrators to 
them ar providing opportunity of being 
heard were made. It was further alleged 
that the arbitrators. neither held any 
sitting nor took any statement of the 
parties or examined any witness and gave 
their award in collusion of the plaintiffs. 
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Ultimately. a praver was made that the 
reference was fit to be superseded and 
the award fit to be set aside. 


4. The learned Additional Munsif 
framed several issues and decided and dis- 
posed of all of them in the judgment it- 
self. He recorded a finding that the arbi- 
tration agreement and the award were 
genuine and valid and the defendants ist 
party were not entitled to challenge the 
award. In paragraph 14 of his judgment, 
while dealing with the question of limita- 
tion in filing the obiection by the defen- 
dants Ist party to the award, he came to 
the following conclusion: 


DE the defendants 

challenge the award but they also chal- 
lenged the arbitration agreement on 
various grounds. Thus they have chal- 
lenged the award on the ground of inva- 
lidity of arbitration agreement and thus 
their objection does not fall under Sec- 
tion 30 of Arbitration Act and as such it 
is not barred by limitation.” 
- Relying upon a Bench decision of his 
Court in Dio Narain Singh v. 
Nosstt Bhuneshwari (AIR. 1960 Patna 
201), the learned Additional Man- 
sif held that the obiections af the 
defendants first partv were under the 
provisions of Section 33 of the Arbitration 
Act for which there was no period of 
limitation. He. however. decided ell the 
other issues against the defendants first 
party and decreed the plaintiffs’ suit and 
directed that the award dated 21-10-1962 
be made a rule of the Court. The def2n- 
dants first partv filed an appeal before 
the learned District Judge. which was 
heard and disposed of by the Additional 
Subordinate Judge, Bhagalpur. 


5. Before the appellate court a 
preliminary objection was taken on be- 
half of the plaintiffs regarding the main- 
tainability of the appeal itself. This aues- 
tion has been disposed of along with the 
decision of the main appeal itself. It nas 
recorded the following findings: 

(i) The arbitration agreement could 
not be challenged bv the defendants 1st 
party: 

(ii) The arbitration agreement (Ext. 4) 
must be held to be invalid on account of 
vagueness: 

(iii) The entire case regarding the 
arbitrators misconducting themselves in 
the proceeding must be rejected: 

_ (iv) Notice of the filing of the award 
under Section 17 of the Arbitration Act 
was not issued far less served on the de- 
fendants lst party, Hence limitation for 
contesting the award never commenced 
running. Besides, the objection of the de- 
fendants ist party was not under Sec- 
tion 30 of the Arbitration Act so as to 
attract the rule of one month’s limitation. 
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but was covered by Section 33 of the Act. 
for which no period of limitation was nre- 
scribed. 

6. The learned Additional Sub- 
ordinate Judge in paragraph 19 of his 
judgment has come to a definite conclu- 
Sion that the award in the present case 
was invalid. if not on anv other ground. 
at least.on account of the invalidity of the 
arbitration agreement itself. But he took 
the view that the appeal before him itself 
Was incompetent and not maintainable in 
view of the provisions of Section 17 of the 
Arbitration Act, as the decree was neither 
in excess of nor otherwise not in accord- 
ance with the award. Against this decision 
the defendants first party filed a second 
appeal before this Court which has been 
allowed’ to be converted into a Civil Revi- 
sion. 


7. In order to appreciate the question 
raised before me. it is necessary to refer 
to the relevant provisions of the Arbitra- 
tion Act. Section 14 of the Act prescribes 
the procedure for signing an award bv the 
arbitrators or the umpire and filing the 
same in Court. Under this provision. the 
arbitrators or the umpires. either at the 
request of any partv to the arbitration 
agreement or anv person claiming under 
such party. or if so directed bv the Court. 
has to file the award (or assigned copy of 
it) together with ‘any depositions. and 
documents which might have been taken 
and proved before them. in Court. and 
the Court shall thereupon give notice to 
the parties of the filing of the award. 
Under Section 15 of the Act, the Court 
has been empowered to order for modifi- 
cation or correction of the award on cer- 
tain grounds. Under Section 16 of the Act. 
the Court has been empowered to remit 
back the award or any matter to the ar- 
bitrators for reconsideration in certain 
circumstances. Section 30 of the Act in- 
dicates the grounds for setting aside an 
award by the Court. The powers of the 
Court are limited and an award can be 
set aside only on anv of the grounds men- 
tioned therein. Apart from the provisions 
of Section 30. there is vet another section, 
namely Section 33. which authorises anv 
person to an arbitration agreement, desir- 
ing to challenge the existence or validity 
of an arbitration agreement or an award 
or to have the effect of either determined 
to apply to the Court and the Court to 
decide the question on affidavits, etc. Then 
comes the most relevant provision for pro- 
nouncing the judgment by the Court in 
terms of the award. namely, Section, 17. 
It lays down that where an award has 
neither been remitted (under Section 16) 
nor been set aside (under Section 30 of 
the Act) the Court shall. after the time 


‘for making an application to set aside the 


award has expired, or such application 
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having been made, after refusing it, pro- 
ceed to pronounce the iudgment accord- 
ing to the award. and upon the judgment 
So pronounced, a decree is to follow. 
Therefore. giving of the notice to the 
parties of the filing of an award for the 
purpose of inviting objections, as contem- 
plated by Section 14 of the Act referred 
to above, has been made essential for the 
Court to proceed to pronounce the judg- 
ment according to the award. The right 
to file an appeal from such a decree, how- 
ever, has been limited under Section 17 
of the Act itself. and no appeal from suc. 

a decree, except on the grounds that it is 
fin excess of or, not otherwise in accord~« 
ance with the award, has been made per- 
missible. That is a judgment in conforni= 
ty with the terms ef the award. and not 
being at variance from such an award 
neither, being in excess of. nor otherwise 
not in accordance with, the award, is not 
appealable. It is on this ground that the 
Additional Subordinate Judge has held 
that the appeal before him was incompe-~ 
tent although he found that the arbitra- 
tion agreement was vague and invalid. 


8. Section 39 of the Act also makes 
certain orders passed bv the Court under 
the Act appealable, namely an order— 

(i) superseding an arbitration. 

(ii) on an award stated in the form 
oË a special case: : 

(iii) modifying or correcting an award: 

= (Giv) filing or refusing to file an ar- 
bitration agreement : | 

(v) Staying or refusing to stay legal 
proceedings where there is an arbitration 
agreement; and, 

(vi) setting aside or refusing to set 

aside an award. 
From Clause (vi) aforesaid. it is clear that 
an appeal is provided for against an order 
setting aside or refusing to set aside an 
award. I have already referred to the 
provisions of Section 33 of the Act where 
a partv to an arbitration agreement has 
been permitted to challenge the existence 
or validity of an award bv apnlving to the 
(Court. 

9. It appears that the learned 
Additional Subordinate Judge has examin~ 
ed the maintainability of the appeal before 
him only with reference to the provisions 
of Section 17 of the Act. If that be so. 
his decision is perfectly correct. 


10. Mr S. B. Sanyal appearine on 
behalf of the petitioners has, however, 
submitted that on the facts of the present 
case, the order under appeal before the 
appellate Court was a composite order 
where his objection under S. 33 as well as 
under Section 30 of the Act has been dis- 
posed of. I have already referred to the 
findings of the Court below where while 
considering- the question of limitation. it 
has held that the objection of the peti-« 

1974 Pat/3 Il G—37 


Sash? Prasad v. Baleshwar (Agrawal J.) 


[Prs. 7-111 Pat, 65 


` toners was also under Section 33 of the 


Act. The grievance of the petitioners. 
however. is that had the trial Court not 
Simultaneously proceeded to pronounce 
the judgment according to the award 
under Section 17 of the Act on deciding 
the objection under Section 33 of the Act: 
and the petitioners would ‘have been 
allowed an opportunity to move against 
the order determining their obiection 
following within the purview of Section 
33 of the Act, an appeal under Clause (vi) 
of Section 39 was certainlv_ competent. 
and, In anv view. the appeal before the 
appellate court was also directed against 
the decision of the trial Court with res- 
pect to the validitv of the award on the 
grounds covered by Section 33 of the Act. 

1. (The grounds upon which an 
award can be set aside are provided onlv 
under two sections of the Act: firstly. 
under Section 30 on grounds of miscon- 


.duct, etc., and. secondly, under Section 33 


on grounds of non-existence of or the in- 
validity of the arbitration agreement it- 
self. In mv opinion. an appeal under Sec- 
tion 17 clearly refers to the grounds cover- 
ed by Section 30 of the Act, whereas an, 
appeal under Clause (vi) of Section 39 of 
the Act covers an appeal where the Court 
refuses to set aside an award on the 
grounds envisaged in Section 33 of the 
Act, that is, there was no valid reference 
at all and, consequently, the arbitrators 
had no jurisdiction to give an award. An 
application. in so far as it asks for a de- 
claration that the award was an illegal 
and invalid on the ground of invalidity of 
the reference. can certainly be treated and! 
dealt with as one coming under Section 
33 of the Act. and. as such, against such 
an order. in my opinion. an appeal under 
Clause (vi) of Section 39 of the Act is 
competent. I am supported in mv view bv 
a Bench decision of this Court in Deen 
Narain Singh v .Mt. Dhaneshwari. AIRI- 
1960 Pat 201. In this case the dispute be- 
tween the parties was referred to five 
arbitrators without the intervention of 
the Court. On the arbitrators giving the 
award, the plaintiffs filed an application 
under Sections 14 and 17 of the Act for 
filing of the same in Court and passing 
a decree in terms thereof. In that case 

o, the application was registered as a 
regular title suit and the defendants had 
filed written statement challenging the 
existence or validity of the arbitration 
agreement and also the validity of the 
award conseauent -thereto, that is. a 
ground covered by Section 33 of the Act. 
They had also attacked the validity of 
the award on various other grounds. such 
as. absence of notice and misconduct etc. 
covered by Section 30 of the Act. The 
trial Court had dismissed the suit on the 
findings that the arbitration ‘agreement 


and the award were not genuine. valid 
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aa legal and that the award was Kaol 
voi 
this Court where the question of limita- 
tion in filing the objections (written 
statement) bv the defendants to the award 
and the maintainabilitv of the appeal in 
‘the High Court, as in the present case, 
were taken, The trial Court has referred 
to this decision while considering the 
question of limitation and for the reasons 
given by their Lordships has answered 
the question of limitation in favour of 
the petitioners, on the question of main- 
tainability of the appeal in the High 
Court, the distinction between the scope 
of the provisions of Section 17 and Sec- 
tion 33 of the Act were discussed at great 
length and their Lordships came to the 
conclusion that the scope of both the sec- 
tions was entirely different. In the case 
following (sic) under Section 33 of the 
Act. an award has to be set aside for 
want of a competent reference to the ar- 
hitrators. In this view. the award being 
without jurisdiction is rendered illegal 
and is a nullity and can be ignored al- 
together. . 

12. In the case of Prasad Gope v. 
Makhan Gope. AIR 1969 Pat 307. what 
had happened was that an award was 
made by panchas in respect of the dis- 
puted property without the intervention 
of the Court. In that case also the defen- 
dants had objected and asked the Court 
to set aside the award on the ground 
inter alia that thev had not entered into 
any arbitration agreement. The trial 
Court dismissed the suit on this ground, 
but on remand bv the annellate Court. the 
suit was decreed. On an appeal bv the de- 
fendants. the lower appellate Court allow- 
ed the appeal and set aside the judement 
- directing for passing of a decree upon the 
basis of the award. Thereupon a second 
appeal was filed. A point was raised in 
the High Court that in view of the provi- 
sions of Section 17, the appeal in the 
lower appellate Court was not competent. 
This argument was reiected bv Mahapatra 
J. (as he then was) on the ground that 
the judgement of the lower appellate court 
consisted of two parts one in regard to 
the question of validity of the award and 
the other as to whether a decree ought 
to have followed. Against the decisicn of 
Mahapatra. J. a Civil Review was filed 
on the ground that the second anneel it- 
self which was heard bv him was not com- 
petent in view of sub-section (2) of Sec- 
tion 39 of the Act. The Civil Review was 
heard by Untwalia. J. (as he then was) 
and the said decision is renortec€ in 
Makhan Gope v. Prasad Gope. ATR 1971 
Pat 227. The view of Mahapatra J. that 
when in a proceeding or a suit an obiec- 
tion is taken that the award is not valid 


and should be set aside, and if a decree 
is directed ta be passed in accordance with 


A miscellanous appeal was filed in ` 


A. LR. 


the award after rejecting the obiection. 
the judgment and order consisted of two 
parts, and the finding that the order re- 
fusing to set aside an award is appealable 
under Section 39 of the Act was affirmed. 
The indgment of Mahanatra. J. with res- 
pect to the maintainability of the recond 
appeal however, was set aside. Untvwalia, 
J. while allowing the Civil Review has 
held that merely because a decree follows 
in accordance with the award on the 
basis of the same judgment in which the 
question of setting aside the award has 
been discussed and answered avainst the 
objector, the right of appeal under See- 
tion 39 of the Act is not extinguished and 
an appeal would still lie from that portion 
of the judgment and order by which the 
Court refused to Set aside the award, and 
if that appeal is allowed. the decree 
would automatically go. 


13. I am in respectful agreement 
with the views expressed in the above de- 
cisions I have quoted the relevant find- 
ings of the trial Court as well as of the 
appellate court where both the Courts 
have come to the conclusion that the ob- 
jection of the petitioners was under Sege- 
tion 33 of the Act also. The appellate 


court in paragraph 11 of its judgement 
has clearly held that the arbitration 
agreement itself was invalid on account 


of vagueness. In paragraph 19 of the 
judgment, it has further found: 


“My view of the matter is that the 
award in this case was invalid if not on 
account of the arbitrators misconducting 
themselves or the proceeding, at least 
on account of invalidity of the arbitration 
agreement itself,” 


14. In view of the discussions 
made above and the clear findings re- 
corded bv the Court of appeal below. the 
learned Additional Subordinate Judge has 
committed an apparent error in holding 
that the appeal was incomnetent as it was 
neither in excess of. nor otherwise not in 
accordance with the award. It is there- 
fore, difficult to uphold the view of the 
court of appeal below which. in mv opin- 
ion, is contrarv to its own findings. It 
has completely overlooked the provision of 
clause (vi) of Section 39 (1) of the Act. 
Since the Court of appeal below has com- 


mitted an apparent error of jurisdiction. 


in my opinion, this court in Civil Revi- 
sion is competent to interfere in the cir- 
cumstances enumerated above. 


15. Learned counsel appearing for 
the opposite party No. 2 could not. chal- 
lenge the finding of the Court of appeal 
below with respect to the invalidity of 
the arbitration agreement. and in view of 
that finding. the Court of appeal below. 
in my opinion. has committed an apparent 
error in refusing to exercise its Appellate 
jurisdiction under an erroneous impres- 
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sion regarding the non-maintainability of 
the appeal before it. 

16. I would, accordingly. allow 
this application and set aside the jiudg- 
ment and decree of the Courts below. In 
the circumstances of the present case, 
however, I would direct the parties to 
bear their own costs. in this Court also. 

Application allowed. 
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Parmeshwar Yadav and others, Peti- 
tioners v. Misri Lal Yadav, Opposite 
Party 


Civil Revn. No. 863 of 1970, D/- 1-8- 
1973. 

Index. Note:— (A) Arbitration Act 
(1940), Section 17 — Applicability — 
Confirmation of award — When to be 
made — Order confirming award made 
before expiry of period for filing objec- 
tions — Order. is without jurisdiction. 
(X-Ref:— (i) Limitation Act (1963), Arti- 
Da 119; (ii) Civil P. C. (1908), Section 
15). 


Brief Note:— (A) Under Section 17 
the Court has to wait for the time pres- 
cribed bv the Limitation Act, namely. 
thirty davs for making an application. bv 
either of the parties for setting aside 
the award. Where the Court grants a 
time lesser than thirty davs to the parties 
for filing obiections to the award and if 
No objection is filed within the time 
granted, confirms the award. the Court 
commits a material irregularity in exer- 
cise of its jurisdiction. AIR 1931 All 453 
and AIR 1961 Andh Pra 159. Distinguish- 
ed: AIR 1951 Mad 658 (1), Rel. on. 

(Paras 3, 4) 


R. K. Varma. for Petitioners; K. K. 
Sinha and Mahendra Prasad Sinha. for 
Opposite Party. 

H. L. AGRAWAL, J.:— This is an 
application in revision by the defendants 
challenging the order of the learned 
Munsif who has accepted the award and 
passed a Judgment according to the same 
in the following circumstances. 


2. A title suit for. declaration of 
title and recovery of possession with res- 
pect to certain lands was filed by the 
plaintiff-opposite party in the Court of 
the Second Munsif at Monghvr. With 
consent of the parties the dispute was re- 
ferred to some arbitrators by order dated 
8-9-1965. and the award was filed in Court 
on 4-6-1966 by them. It was not a date 
fixed in the suit. On 6-7-1966. the date 
fixed in the suit. the learned Munsif 
without having: earlier issued anv notice 
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to either of the parties of the filing of 
the award, directed them to file obiec- 
tions, if any, to the award by 18-7-1966, 


‘On that date, as no objection was filed 


to the award, he confirmed the award 
and directed to make the same a rule of 
the Court Against the above order an 
appeal was filed by the defendants be- 
fore the District Judge, Monghyr who 
allowed the same. The plaintiff there- 
upon filed a second appeal bearing No. 
83 of 1968 in this Court against the above 
decision and a Bench ofthis Court allow- 
ed the second appeal and set aside the 
Judgment of the District Judge on the 
ground that the appeal before him was 
incompetent. The defendants thereafter 
have filed the present revision applica- 
tion against the order of the learned 
Munsif dated the 18th of July, 1966. 


Mr. Rama Kant Varma has 
Pe cower the validity of the said order 
on the ground that the award was con- 
firmed by the learned Munsif without 
waiting for the period of thirty days to 
enable the petitioners to file obiections 
to the same. Article 158 of the old Limi- 
tation Act corresponding to Article 119 
of the new Limitation Act prescribes a 
period of thirty days for filing an appli- 
cation for setting aside an award. This 
position is not disputed. Section 17 of 
the Arbitration: Act lays down the pro- 
cedure as to how an award is to be made 
a rule of the Court. It lays down as 
follows:-—- 


“Where the Court sees no cause to 
remit the award or any of the matters 
referred to arbitration for reconsidera- 
tion or to set aside the award, the Court - 
shall, after the time for making an appli- 
cation to set aside the award has expired. 
or such application having been made. 
after refusing it, proceed to pronounce 
Judgment according to the award, and 
upon the Judgment so pronounced a de- 
cree shall follow ...........e00 
The provisions of Section 17 to the effect 
that the Court shall, after the time for 


making an application to set aside the 


award has expired. pronounce the Judg- 


ment according to the award. in my 
opinion, definitely lay down that the 
Court has to wait for the time prescribed 
by the Limitation Act for making an ap-!. 
plication by either of the parties, for set- 
ting aside the award, if any. and only after 
refusing the said application. if filed. he 
is entitled to pronounce the Judgment 
according to the award. Obviously the 
Jearned, Munsif in this case granted a 
time lesser than. thirty davs as prescrib- 
ed by the Limitation Act and thereby 
has taken away the valuable right of the 
petitioners to file their obiection for set- 
ing aside the’ award. 
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4. Mn. Kaushal Kishore Sinha ap- 
pearing for the Plaintiff-Opposite Party, 
however, submitted that the order o the 
learned Munsif amounted to a mere irre- 
gularity and this Court should not in= 
terfere in the revisional Jurisdiction. 
Learned Counsel put reliance upon two 
decisions (1) Bankey Lal.v. Chotey Mia- 
yan Abdul Shakur, (AIR 1931 All 453), 
and (2) Perayya v. Subba Rao. (AIR 1961 
Andh Pra 159). The principles laid down 
fn the aforesaid two decisions are of no 
assistance to the opposite party in this 
case as thev are clearly distinguishable. 


The Allahabad case was before the 
coming into force of the Arbitration Act 
-of 1940 where a period of only tən days 


was fixed for filing such obiections. In - 


that case the award was filed on 16-1- 
1928-and the suit had already been post- 
ed for hearing. by an ealier order, on 
21-1-1928 on which date when the matter 
was taken up for hearing neither of the 
parties indicated that the hearing should 
be postponed as they had to file any 
objection and the matter was taken up 
and decided and a Judgment was prono- 
unced in terms of the award. Therafter 
a point was taken that the Court was 
bound to give full ten days’ time to the 
parties. Taking the circumstances and 
the facts. of that case into consideration 
that the party had not indicated to the 
trial Court that they had to file any ob- 
jection and they having participated in 
the hearing of the suit, it was held that 
this irregularity of granting a lesser time 
than that fixed by the statute did not 
require any interference. 


In the Andhra Pradesh case the 
situation was still different. The award 
in this case was filed in Court on 22-11- 
1945 and on 26-11-1945 the appellant who 
went to the High Court. namely, defen- 
dant No. 21. stated to the Court in per- 
son that he had no objection to the 
award. Similar statement was made on 
behalf of the plaintiffs also and all the 
other defendants also said that they had 
no objection. As all the parties had no 
objection, the Court after due satisfac- 
tion pronounced a Judgment in conformity 
with the award on 26-11-1945 without 
waiting for the expiry of thirty days 
prescribed by the statute for setting aside 
the award. Thereafter an obiecticn was 
taken that the decree was invalid having 
been passed without waiting for the pres- 
cribed period of thirty days. The learn- 
ed Judges of that Court on considering 
the Scheme of the Arbitration Act and 
on consideration of a large number of 
authorities that were cited before them 
came to the conclusion that the provisions 
of Section 17 of the Arbitration Act were 
merely directory and were intended for 
personal benefit of the litigations which 
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could be waived by the parties. The 
position. therefore, seems to be clear that 
in the present case when there was no 
indication by either of: the parties much 
less bv the petitioners that they did not 
intend to file anv obiection, the learned 
Munsif was bound in law to wait for the 
full period of thirty davs as rrescribed 
by the law of limitation. This position 
is manifest from the statute itself and in 
my opinion does not reauire anv autho- 
tity in support of the same. However, 
the Madras High Court in the Case of 
Esuf Rowther v. Davad Rowther. (AIR 
1951 Mad 658) has clearly laid down that 
a duty is cast upon the Court to allow 
thirty days’ time to lapse between the 
date of notice of filing of the award and 
the passing of a decree on the basis of 
the award irrespective of the fact whe- 
ther the parties applied for time or not 
for filing objections to the award. A de- 
cree passed on the basis of an award 
without allowing the reauisite time to 
aie was illegal and liable to be set 
aside, 


5. Having examined the facts of 
the present case and on hearing learned 
counsel for the parties I am satisfied that 
the contention raised by Mr. Kaushal Kis- 
hore Sinha has no force and must be re- 
jected. The learned Munsif has committed 
a material irregularity in exercise of his 
jurisdiction in passing the order dated 
the 18th of July. 1966. I would, there- 
fore, set aside the order. The learned 
Munsif is directed to dispose of the title 
suit afresh in accordance with law after 
giving the parties a fresh opportunity of 
filing obiections, if any, to the award. 
This application in revision is accordinely 
allowed with costs. Hearing fee Rs. 64/- 
0 y. 

Application allowed. 





: ATR 1974 PATNA 68 (V 61 C 19 
S. ANWAR AHMAD. J. 


Ghuia Devi and others. Appellants v 
oe Mandal and others. Respon- 
ents. 


A. F. O. D. Nos. 457 and 551 of 1964. 
D/- 11-7-1973. from decision of S. R 
Sharma, 2nd Addl. Sub J. Bhagalpur. 
D/- 29-8-1964. 

Index Note:— (A) Hindu Law — 
Partition — Managers liability to ac- 
count. 

Brief Note:—- (A) In suits for parti- 
tion ofa joint Hindu family pronertv the 
manager or the Karta can onlv be made 
liable for rendition of account if there is 
proof of misappropriation or. fraudulent 
and improper conversion: of the joint 
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family assets or properties. In the absence 
of such a proof a coparcener seeking 
partition is not entitled to require the 
Manager to account for his past dealings 
With the joint family property. _ . 

(Para 6) 


Index Note:— (B) Evidence Act 
(1872), Section 35 — Death register. entry 
in — Admissible under Section 35. 

(Para 10) 

_ Death Registers are maintained in all 
police stations under Rule 126 (a) of the 
Bihar and Orissa Police Manual. Death 
Register, which is a public document. 
does not reauire proof as to how the 
entry was made. AIR 1968 Pat 481; AIR 
1964 Pat 353; AIR 1918 Mad 451: AIR 
11919 Cal 721 and AIR 1925 All 78. Rel. on. 
(Para 10) 

In FLA. No. 457 of 1964, S. C. Sinha 
and D. D. Guru. for Appellants: R. S. 
Chatterji. B. P. Gupta. Rameshwar Pra~ 
sad IT and L. N. Misra, for Respondents. 

In F.A, No. 551 of 1964. R. S. Chat- 
terii. B. P. Gupta and Rameshwar Pra- 
sad II. for Appellants: S. C. Sinha and 
Guru Sharan Sharma. for Respondents. 

JUDGMENT:— First Appeal 457 of 
1964 and First Appeal 551 of 1964 have 
been heard together, - 

First Appeal 457 of 1964. 


2. This appeal has been preferred 
by the plaintiff. It arises out of a suit 
for partition of her share to the extent 
. of eight annas in the properties described 


in Schedules A to C and four annas share . 


in Schedule D attached to the plaint as 
well as a decree for accounts against the 
defendants first party. 


3. The case of the plaintiff-appel- 
lant. shortly put, is that one Gokul Mandal 
was the common ancestor of the parties. 
He had two sons. Gobardhan and Ghoghan, 
Gobardhan had also two sons, Shvamlal 
(defendant No. 1) and Kisan. the husband 
of the plaintiff. Ghuia Devi. Ghoghan 
had also a son. Suchit Narayan (defen- 
dant No. 9). The descendants of Ghoghan 
were made defendants second party to 
the suit and those of Shvamlal defen- 
dants first party. The genealogy given 
in the plaint is not denied, and it is the 
admitted case of the parties that the hus- 
: band of the plaintiff. the defendants first 
party and the defendants second party 
formed a joint Hindu family. The fur- 
ther case of the appellants is that during 
his lifetime Gokul managed the proper- 
ties, and on his death Gobardhan. his 


eldest son. became the karta of the 
family. During the lifetime of Gobar- 


dhan. Shyamlal (defendant No. 1) used 
to help his father in the management of 
the joint family properties and. on the 
death. of his father. he himself became 
the Karta of the joint family. Some of 
the properties were ancestral and others 
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were acquired by the joint family. In 
1951 there was a partition between the 
two branches. namely. the branch of 
Shyamlal and that of Ghoghan. After the 
partition. Shvamlal began to act as the 
Karta of the joint family consisting of 
the members of Gobardhan’s branch, 
Thereafter, some properties were pur 
chased bv Shvamlal, and they also form-~ 
ed part of the joint family properties. 
The appellant is a vpardanashin lady. 
Shvamlal, taking advantage of her posl- 
tion, misappropriated the family property 
and its income. Hence. the suit giving 
tise to this appeal was filed. 


4. The suit was contested by the 
defendants first party who were defen- 
dants 1 to 7 on the grounds. (1) that the 
husband of the plaintiff died lone before 
16-3-1940 (that is to say. prior to coming 
into force of the Hindu Women’s Rights 
to Property Act, 1937) and. therefore, 
she had no share in the properties left 
by her husband: (2) that the allegation 
of the plaintiff that respondent’ no. I 
mismanaged and misappropriated the ioint 
family properties was absolutely false: 
(3) that Schedule D properties were ac- 
quired by respondent no. I from his per« 
sonal fund and were his exclusive pro- 
perties: and (4) that the plaintiff. on the 
death of her husband. married Suchit 
Mandal and, on account of the remarriage, 
lost all rights in the properties. The other. 
pleas are not material for the decision of 
these appeals. : 


5. The learned Additional Sub- 
ordinate Judge. bv his judgment decre- 
ed the suit of the plaintiff holding, (1) 
that Kisan Mandal died on 16-3-1940 and 
not earlier; (2) that the plaintiff did not 
marry Suchit Mandal after the death of 
her husband, Kisan Mandal: and (3) that 
the properties mentioned in Schedule D 
were the exclusive properties of defen~ 
pd oe {i and as such could not be parti- 

one 


6. Learned counsel for the appel- 
fants, Mr. S. C. Sinha. stressed the only 
point that his clients were entitled to a 
decree for accounts. as defendant No. if 
Was guilty of mismanagement and mal- 
administration of the family properties. 
There is no substance in the submission of 
learned counsel. because in the plaint it 
was not stated that respondent No. 1 
had committed act of misappropriation. 
It is no doubt true that a fixed court-fee 
on the relief for rendition of accounts was 
paid, but no evidence was adduced on be- . 
half of the appellant that defendant No.1 
was guilty of mismanagement and mis- 
appropriation of the joint family proper- 
ties, None of the witnesses on behalf of 
the appellants stated that in the capacity 
of the Karta of the family. Shvamlal was 
guilty of misappropriating the joint family 
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properties and their usufruct, Issues on 
behalf of the appellants were filed on 
5-12-1960, but no issue was prayed for on 
behalf of the appellants with regard to 
the decree being passed for accounts 
against respondent No. 1. The law on the 
point is well settled. In suits for partizion 
of a ioint Hindu family property the 
manager or the Karta can only be made 
liable for rendition of account if there is 
proof of misappropriation or fraudulent 
and improper conversion of the joint fami- 
ly assets or properties, In the absence of 
such aproofa coparcener seeking partition 
is not entitled to require the manager to 
account for his past dealings with the 
joint family property (vide Section 238 
of Mulla’s Hindu Law, 13th Edition}. As 
already stated. there being no evidence 
adduced on behalf of the plaintiff appel- 
lant that defendant No. 1 was guilty of 
misappropriating or mismanaging the 
joint family properties, the learned Judge 
was fully iustified in not granting a decree 
for accounts to the plaintiff as against res- 
pondent No. I. The refusal of the court to 
prant a decree with regard to the Sche- 
dule D properties was not challenged be- 
fore us. 


T. In the result. First Appeal No. 
457 of 1964 is dismissed, but there will be 
no order for costs so far aS this Court is 
concerned. 

First Appeal No. 551 of 1964. 


8. The defendants are anpellants 
in this appeal. Mr. R. S. Chatterii, learn- 
ed counsel for the appellants strongly 
urged that the finding of the Court that 
Kisan Mandal died on 16-3-1940 was not 
sustainable on the state of evidence ed- 
duced in this case. It mav be stated that 
in coming to this conclusion the learned 
Additional] Subordinate Judge relied upon 
the documentary and oral evidence ad- 
duced on behalf of the parties. In sup- 
port of her case, the respondent relied on 
the entrv in the Death Register. Ext. 3. 
This register was proved bv P. W. 12. The 
relevant entry in that register is serial 
81. It is stated therein that Kisan Mandal, 
son of Gogru Mandal of village Rampur. 
died on 16-3-1940. A similar entry was 
exhibited on behalf of defendant No. 1 
also, and it was marked as Ext. A-1. This 
entry was also proved bv P. W. 13. 


9. After discussing evidence relat- 
ing to both the documents fin the judg- 
ment proceeded. 


10. Mr. Chatterij also submitted 
that the entry in the Death Register, 
~ Ext. 3, was not admissible in evidence. 
According to learned counsel. before an 
entry can be held to be admissible in evi- 
dence, it mustbe made by a public servant 
fn the discharge of his official dutv. Re- 
liance was placed on Sanatan Senapati v. 
Emperor (AIR 1945 Pat 489). In that case 
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it was held that in the absence of reliable 
evidence as to who made the entrv as to 
the death of a particular person in the 
hathchitta, the entry was not admissible, 
as it did not fulfil the requirements of 
Section 35 of the Indian Evidence Act 
Learned counsel also relied upon the cases 
of Brii Mohan Singh v. Priva Brat Narain 
Sinha (AIR 1965 SC 282) and Ram Prasad 
Sharma v. State of Bihar. (AIR 1970 SC 
326). In all these cases the matter for con- 
sideration was as to whether an entry in 
the hathchitta was admissible in absence 
of the evidence as to who made the entrv. 
In the present case, we are not concerned 
with an entry made in the hathchitta. 
Ext. 3 is not the hathchitta of the chauki- 
dar. But it is a Death Register. Death Re- 
gisters are maintained in all police stations 
under Rule 126 (a) of the Bihar and Ori- 
ssa Police Manual. Death Register. which 
is a public document. does not require 
proof as to how the entry was made. A 
Bench of this Court in Bishwanath Gosain 


--v, Dulhin Lalmuni (AIR 1968 Pat 481) held 


that Birth and Death registers are public 
documents and entries made therein are 
admissible under Section 35 of the Evi- 
dence Act without proof of the fact as to 
who made the entries and what was the 
source of his information. The register 
being a public document. presumption of 
correctness attaches to it and heavy onus 
lies on the party who wants to dispute the 
presumption. A similar view was express- 
ed by an earlier Bench of this Court in 
Manikchand Sao v. Bhagwan Das (AIR 
1964 Pat 353). To the same effect are the 
decisions in Ramalinga Reddi v. Srigiri- 
raju Kotayya (AIR 1918 Mad 451). Tamiz- 
ud-din Sarkar v. Taiu (AIR 1919 Cal 721) 
and Nihora Khan V. Mathura Khan. (AIR 
1925 AH 78). In view of all the decisions 
referred to above, it is not possible to ac- 
cept the submission of Mr. Chatterii that 
the entry in the Death Register, Ext. 3 


was wrongly relied upon by the trial 
Judge, 


11. In coming to the conclusion 
that Kisan Mandal died in 1940. the court 
below also took into consideration the 
evidence of E, Ws. 1, 2, 3. 4.5. 9 and il 
as well as the evidence of D. Ws. 3. 9. 12 
and 14. The evidence of all these wit- 
nesses was placed before us and we are 
satisfied that the trial Judge was perfectly 
justified in preferring the evidence of the 
plaintiffs witnesses to that of the defen- 
dants. The witnesses on behalf of the 
parties were examined in the vear 1964. 
All the plaintiffs witnesses consistently 
deposed that Kisan Mandal died about 24 
years prior to the date of their deposition. 
This brings the date of death of Kisan 
Mandal to sometimes in 1940. The evi- 
dence as adduced on behalf of the plain- 
tiff gets strong corroboration from Ext. 3. 
The learned Judge was right in discarding 
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the evidence of the defendants’ witnesses, 
and we are not in a position to take a con- 
trary view. Thus, the finding of the learn- 
ed Judge that Kisan Mandal died on 16-3- 
1940, as was the case of the plaintiff. is 
fully justified on the state of evidence on 
record. Mr. Chatterii with his usual 
fairness did not challenge the other find- 
ings arrived at by the learned Judge. and 
they stand affirmed. 


12. In the result. this appeal also 
fails and is dismissed but without costs. 
Appeal dismissed. 


AIR 1974 PATNA 71 (V 61 C 20) 
S. ANWAR AHMAD AND 
B. D. SINGH JJ. 

State of Bihar (Appellant, In all Ap- 
peals) v. Bindeshwar Singh and others. 
Respondents. 

A. F. O. D. Nos. 276 to 288 and 290 
to 292 of 1963, D/- 25-6-1973. from deci- 
sion of Bishwanath Prasad Special Land 
Acquisition Judge Patna, D/- 19-12-1962. 

Index Note:— (A) Civil P. C. (1908), 
Order 22, Rule 1 — Death of respondent 
— Legal representative not brought on 
record within time allowed bv Court — 
Subsequent application for substitution 
dismissed — Appeal abates — Cross-ob- 
jections filed by deceased respondent dis- 
missed. {Para 5) 


Index Note:-— (B) Court Fees Act 
(1870), Sch. IL, Article 11 —- Award of com- 
pensation for land acquired by government 
—- Appeal against — Court fee not pav- 
able on statutory e°mpensation of 15% 
added to the compensation amount. AIR 
1972 Pat 294 and AIR 1970 :Andh Pra 135, 
Rel. on. (Para 6) 


JUDGMENT:— These appeals arise 
out of a common reference under S. 18 .0f 
the Land Acquisition Act, 1894. 13.90 acres 
of land were acquired by the State Goy- 
ernment at Bakhtiarnpur for construction 
of N. E.S. Block cum Anchal head auar- 
ters. A composite notification was made 
under Section 4 read with Section 17 of 
the Land Acquisition Act on the 18th 
September, 1957. after possession had 
already been taken on the 13th June. 1957. 
Out of the acquired lands. 13.53 acres 
were classified as Bhith lands and 
0.7 acre was classified as Banswari. The 
present appeals are confined to the amount 
of compensation awarded in respect of 
the Bhith lands only: there being no dis- 
pute as to the amount of compensation in 
respect of the Banswari. The Collector 
fixed the rate of compensation for the ac- 
quired lands at Rs. 5926/. per acre. modi- 
fying the rate of Rs. 6240/~ per acre sug- 
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gested by the Land Acquisition Officer. 
To the above rate fixed by the Collector. 
Statutory compensation at the rate of 15 
per cent. with interest was also added. 


2. On the application of the 
awardees reference was made under Sec- 
tion 18 of the Land Acauisition Act which 
was heard bv the Special Land Acauisi- 
tion Judge, Patna. the learned Special 
Judge by his Judgment under appeal fix- 
ed the rate of compensation for the ae- 
quired lands at Rs. 700/. ner katha which 
works out at Rs. 22.400/- per acre. This 
is in addition to the statutory compensa- 
tlon, interest and proportionate costs. 


3. In the present appeals Counsel 
for the State of Bihar Challenged the find- 
ing of the Court below on the ground that 
one of the consideration which weighed 
with the learned Special Judge in enhanc- 
ing the rate of compensation was the 
order of compensation passed in Land At- 
quisition Case No. 127 of 1957-58 (Exhi- 
bit 2) In which possession was taken one 
year later than the possession in the pre. 
sent case. On behalf of the respondents, 
our attention ‚was drawn by Mr. Laksh- 
man Saran Sinha to the order dated the 
Ith June, 1958, passed in Land Acauisi- 
tion Case No. 127 of 1957-58. by which 
Rs. 1250/- per katha was fixed as com- 
pensation for the acquired lands dealt 
with in Exhibit 2. but, as rightly submitt~ 
ed by Mr. Sinha. possession over the ac- 
quired lands referred to in Exhibit 2 must 
have been taken sometime in 1957 as the 
Land Acquisition case related to that vear. 
The lands acquired under Exhibit 2. ae- 
cording to the Jearned Special Judge were 
situate to the east of the lands now under 
acquisition and were not so advantageous 
as the present lands. It may be stated that 
the learned Special Judge insnected the 
lands under acquisition in the present case 
in presence of parties in order to under- 
stand the site. the situation and the quali- 
ty of those lands vis-a-vis the lands cover- 
ed by Exhibit 2 and the lands of the vici- 
nity which had been sold under different 
sale deeds. He found that the rates of sale 
varied according to the necessity of the 
seller and the urgency of the purchaser. 
One of the latest sale deeds was Exhibit 
1, dated the 13th July. 1957. by which an 
area of one Katha in plot No. 1121 was 
sold for Rs. 300/-. According to the learn- 
ed Special Judge this plot was situate on 
the other side of the railway line and was 
much lower in level than the lands under 
the present acauisition. The land of the 
aforesaid plot No. 1121 was subiect to 
yearly floods and could not thus be made 
the basis of compensation for the lands 
acquired in the present case which were 
on the tri-junction of the main road at 
Bakhtiarpur leading to Patna. Ranchi and 
Barauni, The learned Special Judge on a 
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consideration of all these facts fixed the 
rate of compensation for the present ac~ 
quired lands at Rs. 700/- per katha. in this 
State of affairs, no exception can be teken 
to the rate of compensation allowed bv 
the learned Special Judge. 

4, Cross-objections have been 
filed in First Appeal Nos. 281, 284. 285 and 
286, Mr. Modhusudan Singh appearing for 
the cross-obijector in First Appeal No. 281 
submitted that the Court below had un- 
` justifiably reduced the compensation to 
Rs. 700/- per katha. As a matter of fact, 
on the submission of learned Counsel the 
compensation could not be less than Rs, 
1000/- per katha: but the awardee-res< 
pondent adduced no evidence to support 
her case. In the absence of any evidence, 
we are not in a position to accept the con- 
tention of learned Counsel for the awardee. 
The cross-obiection filed in First Appeal 
No. 281, therefore, has no merit. Similarly, 
No valid reason has been shown or 2vl-« 
dence adduced against the rate of comnen~ 
sation fixed in First Appeals Nos. 285 and 
986. The cross-obiection in these two ap= 
peals also are without any merit. 


5. In First Appeal No. 284 no sub-< 
stitution was made in place of deceesed 
respondent No. T (d within the time 
allowed bv the Court. Later on, an apnli- 
cation was filed for ‘substitution after 
setting aside abatement. This application 
was dismissed. The appeal, therefore. 
stands abated and the cross-obiection is 
accordingly dismissed. 

6. The question of payment of 
court-fee on the 15 per cent. statutory 
compensation was left open in First Ap 
peal No. 285, On this point we are in 
agreement with the decision of the learn- 
ed Single Judge of this court in Smt. 
Siawati Kuer v. State of Bihar (AIR 1972 
Pat 294). following the Full Bench deci- 
sion in Kesireddy Appala Swamy v. Spl. 
Tahasildar, Land Acquisition Officer, Cen- 
tral Riv.. Vijaywada (AIR 1970 Andh Pra 
139), that no Court-fee is payable on the 
amount of statutory compensation. The 
court-fee paid. therefore. is sufficient. 


T. In the result, the appeals and 
the cross-obiections stand dismissed. There 
Will be no order for costs of this Court. . 

Appeal dismissed. 
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SHAMBHU PRASAD SINGH AND 
A. N. MUKHARJI. JJ. 
Mt. Budhanj Kuer and others. Appal= 
Tants v. Ram Ishwar Singh and _ cthers, 
Respondents. 


A. F. A. D. No. 682 of “1969. D/- 
23-3-1973. from decision of Bankey Bihari 
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Index Note:— (A) Trusts Act (1882), 
Sec. 90 — Applicability — Default in pnay- 
ment of rent by mortgagee — Rent de- 
cree and sale in execution — Mortgagee 
subsequently acquiring property from 
purchaser at auction sale — Section 90 
applies and mortgagor is entitled to re- 
deem even in absence of any fraud or col- 
lusion between mortgagee and auction 
purchaser. 


Brief Note:— (A) The fact that the 
mortgagee had ‘not himself pur- 
chased the property at the auc- 
tion sale but acauired it subsequently 
in execution of a decree against the land- 
lord who had purchased it or the fact 
that there was no finding of fraud or col- 
lusion between the mortgagees and the 
landlord would make no difference to the 
applicability of Section 90. The mortgagee 
would hold the property for the benefit of 
the mortgagor and the mortgagor would 
be entitled to redeem it. ATR 1964 SC 1707, 
Rel. on: AIR 1939 Pat 382 and AIR 1957 
Pat 497, Distinguished. (Paras 5, 6) 


Shankar Prasad, Uma Shankar Prasad 
and Keshav Nath Tewari. for Appellants. 


SHAMBHU PRASAD SINGH, J.:— 
This second appeal by defendants except 
one (who ` is respondent No. 3 in this ap- 
peal) arises out of a suit for redemption 
of an usufructuary mortgage dated 24th 
of May. 1923. executed by Khubi Gone 
and Teja Gope in favour of original de- 
fendant No. I (since dead—whose heirs 
have been substituted in his place and are 
appellants before this Court) for Rs. 400/-. 
The properties mortgaged were plot Nos 
3839 and 3852 of khata Nos. 592 and 328 
respectively of village Nagarnausa ef the 
district of Patna (now Nalanda). Plot 
No. 3839 measures 1.13 acres and plot 
No. 3852 measures .75 acre Plaintiffs 
(respondents Nos. 1 and 2 in this appeal 
hereinafter referred to as ‘the respon- 
dents’) are descendants of the mort- 
gagors is not in dispute in this appeal. 
Their simple case was that the mortgage 
was still subsisting. they tenderad the 
mortgage monev. to the mortgagee but he 
refused to receive the same they then 
deposited the money in court under Sec- 
tion 83 of the Transfer of Property Act. a 
notice of the deposit was duly served on 
the mortgagee and as in spite of service 
of notice he did not part possession of the 
mortgaged properties. the suit had to be 
instituted. 


2. The defence case was that the 
landlord had filed a rent suit against the 
sons of the mortgagor Teia Gope and ob- 
tained a decree. Plot No. 3839 was auc- 
tion sold and purchased bv the landlord- 
decree-holder in execution of the said 
decree. As a result of the sale, the mort- 
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gagors’ right to redeem was. extinguished. 
After the decree-holder-auction purchaser 
took delivery of possession over plot, 
the mortgagee—original defendant No. l 
filed an application under Order 21. Rule 


100 of the Code of Civil Procedure. That ` 


application was allowed and plot No. 3839 
Was released and put back in possession 
of the mortgagee. Then he brought Mis- 
cellaneous Case No. 486 of 1945 for re~ 
covery of price of the produce of that 
plot for the period the decree-~holder-auc~ 
tion purchaser had remained in unlawful 
possession, A decree was passed in that 
case as well. Execution of that decree was 
levied in execution case No. 1212 of 1944. 
The mortgagee-decree-holder auction pur~ 
chased the interest of the landlord. that 
fis, equity of redemption in plot No. 3839 
in the said execution case and took 
delivery of possession over the same on 
4th of March. 1947. ‘Thus, according to 
defence case, the mortgage in respect of 
plot No. 3839 could no longer be redeem~ 
ed. It was averred that the mortgagee 
used to pay the rental of the mortgaged 
plots to the morfgagors and decree and 
sale in favour of the landlord were due 
to failure on the part of the mortgagors 
to pay the rent. So far plot No. 3852 is 
concerned, the defence case was that on 
receipt of the notice of deposit. the mort- 
gagee vacated possession over that plot 
and the respondents came in possession 
of it and. therefore. it was claimed that 
proportionate amount of the mortgage 
money deposited in court should be paid 
to the mortgagee. Want of cause of ac~ 
tion, defect of parties and limitation were 
also pleaded. Right of the respondents for 
mesne profits was denied. 


3. The trial court disbelieved the 


ease of the appellants that the 
mortgagee used to pay rent to 
the mortgagors and was not lm 


default. It, recorded no finding of fraud 
or collusion between the landlord and the 
mortgagee but held that as the morteagee 
mwas also defaulter and eauitv of redemp- 
tion in plot No. 3839 was sold on that ac~ 
count, after he purchased it he became a 
trustee en behalf of the morteagors of that 
plot. It accordingly decreed the suit direc~ 
ting the appellants to deposit in court the 
original Rehan bond and all other docu~ 
ments connected with it and to make over 
possession of the mortgaged lands to the 
respondents within 90 davs of the court’s 
order. The lower appellate court affirmed 
these findings of the trial court and dis- 
missed the appeal of the appellants. 


4. Though the appeal was contested 


by the respondents at the time it was 
placed before a learned Single Judge of 
this Court and he referred it to Division 
Bench, no one on behalf of the -respon< 
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dents has appeared before us. the: Fy a 

has accordingly been heard ex, pa. rae 
Shankar Prasad. learned counsél for" “the 
appellants, has submitted that -in dbsencé } 
of anv findine of fraud or collusion be- 
tween the mortgagee and the’ landlord% 
the courts below have erred in's, daw Ein 


holding that the mortgagee was a kwei 


on behalf of the mortgagors of what he 
purchased from the landlord in execution 
case No. 1212 of 1944. According to Mr. 
Prasad, it was not a case where the mort- 
gagee himself purchased the mortgaved 


propertv in execution of a decree of the .- 


landlord. The equity of redemption of the 
mortgaged propertv was’ purchased in 
execution of a decree against the landlord 
who had purchased it. If the landlord 
would have continued to hold that eauity 
of redemption. the mortvagors could not 
have brought this suit for redemption. 
Therefore, they could not bring the suit 
even after the purchase by the mortgagee. 
In support of the aforesaid contention, 
Mr. Prasad has placed strons reliance on 
two Bench decisions of is Court (i) 
Fekua Mahto v. Lal Sahu. (AIR 1939 Pat 
382) and (ii) Kewal Surihar v. Bikan 
Surihar (AIR 1957 Pat 497). These deci- 
sions do support. the contention of Mr. 
Prasad to a great extent. The only distinc- 
tion which may be pointed out is that in 
those cases the sale was in execution of 
a rent decree which extinguished the 
mortgage itself. Therefore, in those cases, 
when the mortgagees purchased not at the 
auction sale itself. but after some time, 
there was no subsisting mortgage. In the 
present case. the sale was not in execu- 
tion of a rent decree. If it would have 
been so. the application of the mortgagees 
for restoring the possession to him could 


not have succeeded, The landlord purchas-- 


ed merely the equitv of redemption. How- 
ever, in both those decisions much em- 
phasis has been laid on the fact that there 
was no fraud and collusion between the 
mortgagees and the landlord. In Kewal 
Surihar’s case, while distinguishing the de- 
cision. of the Court in Deo Saran Singh v 
Barhu Singh (AIR 1952 Pat 286) and that 
of the Supreme Court in Sidhakamal 
Navan Ramanui Das v. Bira Naik (AIR 
1954 SC 336). it was pointed out that in 
those two cases the mortgagee himself 
was the purchaser at the execution sale. 
Distinguishing another Bench decision of 
this Court in Ram Rup Singh v. Jang 
Bahadur Singh (AIR 1951 Pat 566) the 
learned Judges observed that in that case 
there was a finding that the mortgagee 
was guilty of fraud and collusion in mak- 
ing defaults in payment of rent decree. In 
Ram Rup Singh’s case the purchase in 
the execution proceeding was not hv the 
mortgagee but by the landlord. The mort- 
gagee took a fresh settlement of the hold- 


ing from the landlord: after sometime. Mr. 


\ 
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Prasad, therefore, is not right in submit- 
ting that ratio decidendi in Kewal Surihar’s 
case alsa was that mortgagee was not 
himself the purchaser in the execution 
proceeding itself, According to me. the 
ratio decidendi of the decisions in Fekua 
Mahto’s case and Kewal Surihar’s case is 
that in absence of fraud and collusicn be- 
tween the mortgagee and the landlord. 
Section 90 of the Indian Trusts Act can- 
not be made applicable if the mortvagee 
comes to acauire the mortgaged property 
though he may have defaulted in pav- 
ment of rent as there is no causal connee- 
tion between the default and the acauisi- 
tion of the mortgaged property by the 
morigagee, 


5. Question arises how far the 
above referred two decisions are good law 
after the decision of the Supreme Court 
in Smt. Basmati Devi v. Chamru Sao 
(AIR 1964 SC 1707). In that case, both the 
mortgagor and the mortgagees were 
liable to pav partly the rent of the hold- 
ing and defaulted in payment of rent 
leading to sale in execution of the mort- 
gaged property to the morteagees. It was 
observed bv their Lordships of the Supr- 
reme Court, 


“In our opinion, the fact that the 
mortgagor had made a default, does not 
alter the position that the mortgagee had 
also defaulted in paving the rent he was 
liable to pay. By his default he has con- 
tributed to the position that a suit had to 
be brought for arrears of ‘rent and ulti- 
mately to the position that the property 
was put to sale in execution of the decree 
obtained in the suit. This contribution to 
the bringing about of the sale was a 
direct result of his position as a mortga~ 
gee. When therefore he purchased the 
property himself at the sale in execu- 
tion of the rent decree he clearly gained 
an advantage by availing himself oz his 
position as a mortgagee.” 

In that case too. there was no firding 
that there was anv fraud or collusior be- 
tween the mortgagees and the land- 
lord. The ratio decidendi of that cas2. in 
my opinion. is that where the default by 
the mortgagee in pavment of the rent 
contributes to the sale of the mortgaged 
property in execution of a decree for 
rent, the mortgagee, if he gains an adyan- 
tage of that default and acauires the pro- 
perty himself, he as a trustee is bound to 
restore possession of the mortgaged Dro- 
perty to the mortgagor on pavmenit of the 
mortgaged money. In that case. the mort- 
gagees themselves were the purchasers at 
the auction sale itself. but even if thev 
would not have been the purchasers at 
the auction sale itself. that fact. In my 
opinion could not have made any differ- 
ence in the decision of their Lordships. 
There the entire burden of payment of 
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rent was not on the mortvagees and it 
was argued before their Lordships of the 
Supreme Court that in the circumstances 
it could be said that in purchasing the 
property they took advantage of their 
position as mortgagees. Repeli this 
contention their Lordships said that such 
a construction would put a premium on 
dishonesty on the part of the mortgagees 
whenever the entire burden of payment 
of rent was not left squarely on ‘the 
mortgagee. According to me, if it is held 
that in absence of anv fraud and collu- 
sion between the mortgagee and the land- 
lord. Section 90 of the Indian Trusts Act 
cannot apply to him if he does not pur- 
chase the mortgaged property at the aus- 
tion sale itself but acauires it subsequent 
ly, then also it would put a premium on 
his dishonesty because even without any 
fraud and collusion with the landlord the 
mortgagee may default in payment of 
rent and thereafter may not attempt to 
save the mortgaged property from sale 
specially in cases where the decree is not 
a rent decree and the mortgage is nof 
going to be extinguished in the hone that 
he may subsequently acauire the eauitv 
of redemption himself more easily from 
the purchaser at the auction sale be he 
the landlord or a third party. than from 
the original mortgagor himself. In mv 
opinion, therefore. where the mortgagee 
defaults in payment of rent except in 
cases where his liability to pav is so very 
small that the property is not ordi- 
narily likely to be brought to sale for that 
amount and thus contributes to the sale 
of the mortgaged property and thereafter 
acquires the entire right in the mortgaged 
property either by being a purchaser at 
the auction sale itself or by acouiring the 
property at a subseauent date from the 
purchaser at the auction sale, Section 90 
of the Trusts Act applies in the case. 


6. The view taken by me in the 
preceding paragraph is also supported 
by the language of Section 90 of the 
Indian Trusts Act itself which reads as 
follows:— 


“Where a tenant for life. co-owner. 
mortgagee or other qualified owner of any 
property. by availing himself of his posi- 
tion as such. gains an advantage in de- 
rogation of the rights of the other persons 
interested in the property. or where any 
such owner. as representing all persons 
interested In such property. gains anv ad- 
vantage, he must hold. for the benefit of 
all persons so interested, the advantage 
sa gained, but subiect to repayment by 
such persons of their due share of the 
expenses properly incurred. and to an 
indemnity by the same person against 
liabilities properly contracted. in gaining 
such advantage.” 
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‘The section does not talk of anv fraud or 
collusion. It applies in case the morteagee 
availing elf of his position as such 
gains an advantage in derogation of the 
rights of the mortgagor. As already ob- 
served, in the ease before us the courts 
below have concurrently found that the 
appellants were defaulters in the matter 
of payment of rent. The mortgaged pro- 
perty was put to sale on that account and 
ultimately the appellants have gained an 
advantage availing themselves of their 
position as mortyagees in derogation of 
the rights of the mortgagors. The suit, 
therefore. has rightly been decreed by the 
courts below. 


7. It has been contended by Mr. 
Prasad that we are bound by the Bench 
decisions of this Court in the cases of 
Fekua Mahto AIR 1939 Pat 382 and Kewal 
Surihar AIR 1957 Pat 497 and. therefore. 
we must either allow the appeal dismiss- 
fing the suit or refer the matter to a 
larger Bench if we think that those deci- 
sions are not correct. As observed earlier. 
those decisions are distinguishable 
because in those cases the mortgaged Dro- 
perties had been sold in execution of rent 
decrees and mortgage itself stood ex- 
tinguished. In my opinion. therefore, it is 
not necessary to refer this case to alarger 
Bench, 

8. In the result. the appeal is dis- 
missed. but aS no one has appeared before 
us to contest it. without costs. 

MUKHARJI. J.:— I agree. 

Appeal dismissed. 


AIR 1974 PATNA 75 (V 61 C 22) 
N. L. UNTWALIA C. J. AND 
S. K. JHA J. 


M/s. Vishnu Sugar Mills Ltd.. Peti- 


oner v. State of Bihar and others, Res-. 


pondents. 


1 Writ Jurn. ease No. 1305 of 


Civi 
1972, DI. 14-8-1973. 
Bihar and Orissa Public Demands Re- 
covery Act (4 of 1914) Sections 4. 5 and $ 
and Sch, L item 3 — Certificate for arrears 
of cane price due to cane growers sought 


to be recovered by Collector as arrears of ` 


Iland revenue — Form of — Validity of 

certificate and proceedings — (X-Ref:— 
Bihar Sugarcane (Regulation of Supnplv 
rea Ordinance {47 of 1973) Cl. 
3 (5). 

A certificate proceeding for recovery 
of arrears of cane price with interest there- 
on due to cane growers from the sugar 
Mill was started on the basis of a certi- 
ficate in Form I signed bv the Collector 
to this certificate was also appentied a 
certificate signed by the certificate offi- 
cer, 
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Vishnu Sugar Mills v. State (Untwalia €. J.) 


fers, 1-3] Pat. 75 


Held that the certificate issued in 
form No. 1 was in accordance with Sec- 
tion 4 of the Act and the latter part of 
the recital sisned by the certificate officer 
could very well be ignored and treated as 
a mere irregularity. 1963 BLJR 655, Rel. 
on. (Para 5) 

The only distinction between the 
mode of recovery of a public demand sim- 
pliciter not pavable to the Collector and 
arrears of land revenue payable to the 
Collector is between the different modes. 
of filing the certificate, one under Sec- 
tion 4 and the other in accordance with 
Sections 5 and 6 of the Act. As the ar- 
rears of cane price were sought to be Te~ 
covered as arrears of land revenue by vir- 
tue of Clause 43 (5) of the Bihar Ordin- 
ance (47 of 1973) the certificate and the 
proceeding thereon were legal and valid. 

(Paras 4. 6) 
_ K. D. Chatterji. Janardan Prasad 
Singh and K. N. Gupta, for Petitioner: 


Uday Sinha. for Respondents. 


UNTWALIA, C. J.:— The petitionėr 
is a company incorporated under the com- 
panies Act, 1956, and owns a sugar mill 
situated at Harkhua in the district of 
Siwan. A large amount of money became 
due from the petitioner on account of 
cane supplied to its mill by canegrowers. 
Under the Bihar Sugarcane (Regulation 
of Supply and Purchase). Second Ordin- 
ance, 1972 (Bihar Ordinance 110 of 1972) 
arrears of the price of cane with interest 
thereon became recoverable as public de- 
mand or arrears of land revenue. The Col- 
lector therefore signed a certificate in Form 
No, 1 for realisation of Rs. 1.37,736.58P. on 
account of price of cane due to the cane- 
growers. To this certificate was also 
appended a certificate from the certifi- 
cate officer, Chanra, and both are contained 
in Annexure 1/1. The petitioner obtained 
a rule from this court under Articles 226 
and 227 of the Constitution for the auash- 
ing of the certificate proceeding, the cer- 
tificate or requisition contained in Annex- 
ure 1/1 and the notice (Annexure 1) issued 
under Section 7 of the Bihar and Orissa 
Public ‘Demands Recovery Act. 1914 
(hereinafter called the Act). 


2. A counter-affidavit has been 
filed on behalf of respondents 4 and 5, 
namely, the Cane Commissioner, Bihar, 
and the Cane Officer asserting that 
the certificate proceeding is valid. 


2. Mr. K. D. Chatterji. learned 
counsel for the petitioner. urged the 
following points to persuade us to invali- 
date the. certificate and the certificate 
proceeding in this case, (1) that a requisi- 
tion in Fotm No. 2 in accordance with 
section 5 of the Act ought to have been 
sent to the Certificate officer verified in 
accordance with Rule 1 of the Rules men- 
tioned in Schedule II appended to the 
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Act; (2) that the dues payable to the cane~ 
growers could- not be treated as dues pay- 
able to the Collector and no certificate 
in accordance with Section 4 of the Act 
could be filed in this case; and (3) that 
the certificate contained in Annexure 1/1 
fis invalid. as it is neither in accordance 
yn Section 4 nor with Section 5 of the 
et. 


4, The proceedings were started 
when Bihar Ordinance 110 of 1972 was in 
force, It may be mentioned here. although 
no argument was advanced with reference 
to this fact, that the said ordinance was 
replaced by subsequent Ordinances. and 
the last one which was in vogue at the 
time of the hearing of the writ case was 
the Bihar Sugarcane (Regulation of Sup- 
ply and purchase) Ordinance. 1973 (Bihar 
Ordinance No. 47 of 1973). Clause 43 of 
the Ordinance has been the same in all 
the Ordinances and provides for the pay- 
ment of price of, cane. Sub-clause (2) (i) 
says that as soon as cane is supplied to 
a factory, the occupier of such factorv 
shall be liable to pay the price of the 
cane so supplied. The factory is liable to 
pay interest at the rate specified in Sec- 
tion 51 from the date of the supply in ac- 
cordance with sub-clause (2) (ii). Apart 
from the fact that the occupier of the 
factory has been made criminally liable 
under sub-clause (5) of clause 43 of the 
Ordinance, sub-clause (6) provides: 


“Any arrears ‘of the price of cane, 
with interest thereon. if anv shall be re- 
coverable as public demand or arrears of 
land revenue.” 


“Public Demands” are of two kinds. 
The expression is defined in Section 3 (6) 
of the Act to mean “anv arrear or money 
mentioned or referred to in schedule JI, 
and includes any interest which may. by 
law. be chargeable thereon up to the date 
on which a certificate is signed under 
Part Il.” In* schedule I. item ií is any 
arrear of revenue which remains due in 
the circumstances narrated therein, Item 
2 also is any arrear of revenue which is 
due from a farmer on account of an estate 
held by him in farm. Item 3 is important 
for our purpose: lt says: 


“Any money which is declared by any 
law for the time being in force to be re- 
coverable or realizable as an arrear of 
revenue or land-revenue. or by the pro- 
cess authorized for the recovery of arrears 
of revenue or of the Publie revenue or of 
Government revenue.” 


Then, item 4 is anv monev which is de- 
clared by any enactment for the time be- 
ing in force to be a demand or public de- 
mand: or to be recoverable as arrears of 
a demand or public demand. or as a 
demand or public demand. or to be re- 
coverable under the Bengal’ Land Revenue 

d 
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Sales Act, 1868, It would thus be seen thaf 
a law may declare any money to be Te- 
coverable or realisable as an arrear of 
land revenue or simply as a public de- 
mand. It is not disputed that arrears of 
land revenue are payable to the Collector. 
It is therefore. clear that the two expres- 
sions used in clause 43 (6) of the Ordin- 
ance permit the recovery of the arrears 
of the price of cane-as public demand or 
as arrears of land revenue. If it is simply 
a public demand. then the certificate 
holders will be either the canegrowers or 
may be officers of the Cane Department 
of the Government of Bihar. But if 
arrears of the price of cane are sought to 
be recovered as arrears of land revenue, 
then surely they are sought to be reco- 
vered as a public demand pavable to the 
Collector — a demand which is souarely 
covered by item 3 of schedule lL That be- 
ing so the argument put forward on be- 
half of the petitioner that there ought to 
have been a requisition for a certificate 
in accordance with Section 5 signed and 
verified, as required bv Rule 1 of the 
Rules is not correct Here. the arrears of 
cane price were sought to be recovered, 
it is clear. by the Collector as arrears of 
land revenue. The Collector is primarily 
a certificate officer within the meaning 
of S. 3 (2) of the Act. and the certificate 
officer, who really is in charge of the 
certificate proceedings is an officer aw- 
pointed by the Collector with the sanc~ 
tion of the Commissioner to perform the 
functions of a certificate Officer under the 
Act. It is in this background that the cer- 
tificate in this case contained in Annex- 
ure 1/1 has got to be iudged. 


5. Form No. 1 appended to the 
Rules is a certificate of public demand in 
accordance with Section 4. The first and 
the main Part including all the columns of 
the certificate (Annexure 1/1) are exactly 
in this Form. At page 57 of the Bihar 
Certificate Manual, 1954. in Form No. 1 
is also appended a certificate which is to 
be signed by the Certificate Officer, if 
a requisition is sent to him under Sec- 
tion 5 of the Act. Strictly speaking. this 
latter portion ought to have formed part 
of Form No. 2 which is the form of reaui~ 
sition for a certificate under Section 5. 
It seems that because of the wrong placing 
of the latter certificate in Form No. 1. 
Annexure 1/1 also contains a certificate in 
that form signed by the Certificate offi- 
cer. But this does not invalidate the cer- 
tificate or the proceeding. as. in similar 


circumstances, it was held by a Bench of 


this court in Dwarka Ram Jagatrenka v. 
State of Bihar (1963 BLJR 655) that it is 
a mere irregularity. The certificate con- 
tained in Annexure 1/1 bears the sirna- 
ture of the Collector who is the certifi- 
cate Officer and it also bears the signature 
of the Certificate Officer, who is an offi- 
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cer appointed by the Collector to perform 
the functions of the Certificate Officer, 
n my opinion, therefore. the latter part 
-lof the recital of the certificate can very 
well be ignored and treated as a mere 
irregularity, and the certificate contained 
lin Annexure 1/1 'is a certificate in Form 
en I in accordance with Section 4 of the 
Ci, 


6. Mr. Chatterji cited two deci- 
sions of the Supreme Court in supvort of 
his contention that even though arrears 
of cane price could be recovered as ar- 
rears of land: revenue arrears of cane 
price could not be treated as arrears of 
land revenue for all purposes, and. there~ 
fore, could not be treated as Payable to 
the Collector. The citations are the Pad- 
rauna Rai Krishna Sugar Works Ltd. v. 
Land Reforms Commr. (AIR 1969 SC 897) 
and M/s. Builders Supply Corporation v. 
Union of India (AIR 1965 SC 1061). It is 
no doubt true that providine for the mode 
of recovery of certain dues as arrears of 
and. revenue cannot make the dues as 
arrears of land revenue. Such dues cannot 
be treated as arrears of land revenue for 
all purposes. Such an argument advanced 
before the Supreme Court in the case of 
the Padrauna Rai Krishna Sugar Works 
Lid. AIR 1969 SC 897. was repelled. Simi- 
lar was the observation of the Supreme 
Court in paragraph 28 in the case of M/s. 
Builders Supply Corporation. AIR 1965 SC 
1061 Gaiendragadkar. C. J. delivering the 
judgment on behalf of the court. said in 
that paragraph with reference to Sec- 
tion 46 (2) of the Income-tax Act. 1922: 


“This provision cannot be said to 
convert arrears of tax into arrears of land, 
revenue either; all that it purports to do 
is to indicate that after receiving the cer- 
tificate from the Income Tax Officer. the 
Collector has to proceed to recover the 
arrears in question as if the said arrears 
were arrears of land revenue.’ 

In mv opinion. the obsevations of Gaien- 
dragadkar. C. J. extracted above. repeal 
the argument put forward on behalf of 
the petitioner. If on the basis of the de- 
cision of the Supreme Court in the case of 
Jr Padrauna Rai Krishna Sugar Works 

td. 
be held that eyen though arrears of 
cane price can be recovered as. ar- 
rears of land revenue. still they can- 
not be deemed to be pavable to the 
Collector. then nothing would be left 
for recovering the arrears of cane price 
as arrears of land revenue. The only dis- 
tinction between the mode of recovery of 
a public ‘demand simpliciter not pavable 
to the Collector and arrears of land reve- 
nue pavable to the Collector is between 
the different modes of filing the certifi- 
cate, one under Section 4 and the other 
in accordance with Sections 5 and 6 of 


(AIR 1969 SC 897) it were to` 
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the Act. The difference in items 2 and 4 
of Schedule I appended to the Act will 
vanish if the arguments on behalf of the 
petitioner were to be accepted as correct. 
I have, therefore. no difficulty in rejec- 
ting this argument and in holding that 
When the ordinance provides for the re- 
covery of arrears of cane price as arrears 
of land revenue it provides that the ar- 
rears will be pavable to the Collector 
who will recover it as arrears of land 
revenue for the benefit of the different 
cane growers. j 


7. For the reasons stated above 


this writ application fails and is dismiss- 
ed. but in the circumsances there will be 


, no order as to costs. 


S. K. JHA, J.:— I agree. 
Petition dismissed: 
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S. N. P. SINGH AND H. L. AGRAWAL, 
JJ. l 


Bihar State Co-operative Marketing 
Union Ltd. Petitioner y. The Registrar, 
Co-operative Societies. Bihar and another, 
Respondents. 

Civil Writ Jurn. Case No. 419 of 197%. 
D/- 1-5-1973. 

(A). Bihar & Orissa Co-operative 
Societies Act (6 of 1935). Section 48 (1) — 
“Dispute” — Meaning of. 


The word “dispute” in Section 48 
does not include within its ambit service 
conditions of the employees of a Society. 
Therefore, a dispute that the promotion of 
the cashier to the post of Accountant was 
not valid and justified, being a dispute in 
relation to the service conditions of the ser- 
vant employed cannot be held to be a dis- 
pute touching the business of the Society. 
The Registrar, therefore. has no jurisdic- 
tion to deal with such a dispute under 
‘Section 48 (1) of the Act. (1962) ILR 41 
Pat 325, Disting. (Para 5) 

Nor could the. application under Sec- 
tion 48 (1) (b) and (c) be held to be an 
appeal under S. A (iii) or H (OD of the 
Staff Regulations of the Bihar State Co- 
operative Marketing Union Lid. 

(Para 8) 

(B) Bihar. Co-operative Societies 
Rules (1959), Rule 33 — The rule cannot 
apply in absence of any application before 
_the Registrar for determining the service 
‘conditions of an employee. (Para 9) 


Rama Raman and Ram Kishore Pra- 


sad for Petitioner: Prabha Shankar 
Mishra and Rajendra Pd. Singh. for Res- 
pondents. 


S. N. P. SINGH, J.:— The petitioner 
Bihar State Co-operative Marketing Union 
Ltd., (hereinafter to be called “the 
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Marketing Union”). is a society registered 
under the Bihar and Orissa Co-operative 
Societies Act. 1935 (hereinafter) referred 
to as “The Act”). In this writ application 
under Articles 226 and 227 of the Con- 
stitution the petitioner has challenged the 
validity of the order of the Registrar. Co- 
operative Societies, Bihar (respondent 
No. 1). dated the 2nd of February. 1971. 
passed in Miscellaneous Appeal No. 9 of 
1970. A copy of.the impugned order has 
— made Annexure ‘4’ to the writ appli- 
cation. 


2. The material facts for the dis- 
posal of this application mav be stated as 
follows. Two posts of Accountant in the 
office of the Marketing Union fell vacant 
in the vear 1970. The Executive Com- 
mittee of the Marketing Union recom- 
mended to the Board of Directors that one 
of the posts of Accountant be filled in by 
promotion from the ministerial staff at 
the Headquarters. The Board of Direc-" 
tors by the resolution dated the 24th of 
June, 1970 approved the recommendations 
of the executive committee and promoted 
the cashier Sri H. N. Banker as account- 
ant. Thereafter the Bihar State Co-one- 


rative Marketing Union’s Employees’ 
Union (hereinafter referred to as 
“the Emplovees’ Union’) respondent 


No. 2. filed an application before, the Re- 
gistrar under Section 48 (1) (b) and (c) 
of the Act challenging the decision of the 
Board of Directors. According to the 2m- 
ployees’ Union. the regular channel of 
promotion being from Upper Division 
Assistant to Head Assistant and from 
Head Assistant to Accountant. the pos: of 
Accountant should have been filled in by 
promoting a person holding the post of 
Head Assistant. On the 31st of July, 1970, 
the Marketing Union filed written state- 
ment before the Registrar in which it 
took the stand that the post of Cashier is 
higher in rank to the post of Head Assis- 
tant and as such the promotion of the 
Cashier to the post of Accountant was 
legal and valid. The marketing union also 
raised preliminary objections about the 
maintainability of the application under 
S. 48 of the Act on the following two 
grounds, namely. (1) that the matter re- 
lating to the promotion of an emplovee 
is not a dispute “touching the business of 
a registered society:” and (2) that the dis- 
pute having been raised by the em- 
ployees’ Union and not by any of the em- 
ployees of the Marketing Union, it cannot 
be said to be a dispute between the society 
or its managing committee and any agent 
or servant of the society. The Registrar 
bv the impugned order (Annexure 4) over- 
ruled the preliminary objections raised by 
the petitioner and held that the applica- 
tion filed by the Employees’ Union was 
maintainable, Being aggrieved by that 
order the Marketing Union has filed this 
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writ application challenging the validity 
of the order. 

Mr. Rama Raman. learned coun= 
sel appearing for the petitioner, submitted 
before us that the Registrar (respondent 
No. 1) has erred in law in overruling the 
preliminary objections raised bv the peti- 
tioner and has taken an erroneous view 
on both the points which were raised bes 
fore him. 

4, Section 48 (1) of the Act reads 
thus:— 

*(1) If any dispute touching the busi- 
ness of a registered society (other than a 
dispute regarding disciplinary. action taken 
by the society or its managing committee 
against_a paid servant of the society) 
arises — 


(a) amongst members. past members 
persons Claiming through members. past 
members or deceased members and sure- 
tes of members, past members or deceas= 
ed members. whether such sureties are 
members or non-members: or 

(b) between a member, past member, 
persons claiming through a member. past 
member or deceased member, or sureties 
of members. past members or deceased 
members, whether such sureties are mem- 
bers or non-members, and the Society, its 
managing committee or anv officer. agent 
Or servant of the society: or 

(c) between the society or its mang- 
ing committee and anv past or present 
officer, agent or servant of the society: or 

(d) between the society and any other 
registered society: or 

(e) between a financings bank autho- 
Yised under the provisions of sub-sec. (1) 
of Section 16 and a person who is not a 
member of a registered society: 
such dispute shall be referred to the Re- 
pistrar: 

Provided that no claim against a past 
member or the estate of a deceased mem- 
ber shall be treated as a dispute if the 
liability of the past member or of the 
estate of the deceased member has been 
extinguished by virtue of Section 32 or 
Section 63. 


Explanation— (i) A claim by a re- 
gistered society for any debt or demand 
due to it from a member. non-member. 
past member or the nominee. heir or 
legal representative of a deceased member 
or non-member or from sureties of mema 
bers, past members or deceased members, 
whether such sureties are membérs or 
non-members, shall be a dispute touching 
the. business of the society within the 
meaning of this sub-section even in case 
such debt or demand is admitted and the 
only point at issue is the ability to pay 
or the manner of enforcement of pay- 
ment. 

Explanation— (2) The auestion whe- 
ther a person is or was a member of a 
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registered society or not shall be a dis- 
ies within the meaning of this sub-see~ 
on”, 

It was urged on behalf of the peti- 
tioner that the word “business” in Sec- 
tion 48 (1) means the actual trading and 
other business activities of the society 
which it is authorised to enter into under 
the Act, The Rules and the Bye-laws of 
the society. The word “business” accord- 
ing to learned counsel appearing for the 
petitioner, has not been used in the lar- 


ger sense to include all the affairs of the 


society. Therefore. any dispute between 
the society and its servants relating to 
the conditions of service of the emplovees 
of the society will not be a dispute 
“touching the business of a registered 
society”, Learned counsel apnearing for 
the emplovees’ Union, on the other hand. 
contended that the words “touching the 
business of a registered society” in. See~ 
tion 48 (1) of the Act are of wide ampli- 
tude and they include any matter which 
relates to or concerns or. affects the busi- 
ness of society. The dispute relating 
to the service conditions of ‘the emplovees 
Of a society is a matter which is directlv 
concerned with the business of the society 
and such a dispute can be decided by the 
Registrar under Section 48 (1) of the Act. 


5. The point in controversy ap~ 
pears to have been settled by the deci- 
sions of the Supreme Court in the cases 
of Deccan Marchants Co-operative Bank 
Ltd. v. M/s Dalichand Jugrai Jain (AIR 
1969 SC 1320) and Co-operative Central 
Bank Ltd. v. Addl. Industrial Tribunal. 
Andhra Pradesh, Hyderabad ‘(AIR 1970 
SC 245). In the case reported in AIR 1969 
SC 1320, while interpreting section 91 of 
the Maharashtra Co-operative Societies 
Act, 1960, it was observed by their Lord- 
ships of the Supreme Court as follows:— 


“Fiye kinds of disputes are mention- 
ed in sub-section (1) first. disputes touch- 
ing the constitution of a society: secondly, 
disputes touching election of the office- 
bearers of a society: thirdly. disputes 
touching the conduct of weneral meetings 
of a society: fourthly, disputes touching 
the management of a society: and fifthly. 
disputes touching the business ofa society. 
It is clear that the word ‘business’ in this 
context does not mean affairs of a society 
because election of office ‘bearers. con- 
duct of general meetings and management 
of a society would be treated as affairs 
of a society. In this sub-section the word 
‘business’ has been used in a narrower 
sense and it means the actual trading or 
commercial or other similar business ac- 
tivity of the society which the society is 
authorised to enter into under the Act 
and the Rules and its bye-laws”’. 

In that case the point for consideration 
was whether the dispute touching the 
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assets of a society would be a dispute 
touching the business of a society. Deal- 
ing with that auestion it was observed 
by the Supreme Court, as follows: 


“This would depend on the nature of 
the society and the rules and bve-laws 
governing it. Ordinarily. if a society 
owns buildings and lets out parts of build- 
ings which it does not require for its own 
purpose it cannot be said that letting out 
of those parts is a part of the business of 
the society. But it may be that it is the 
business of a society to construct and buy 
houses and let them out to its members 
In that ease letting out propertv mav be 
part of its business. In this case, the 
society is a co-operative bank and ordi- 
narily a co-operative bank cannot be said 
to be engaged in business when it lets out 
properties’ owned by it. Therefore. it 
seems to us that the present dispute be- 
tween a tenant and a member of the bank 
in a building which has subseauently 
been -acquired by the Bank cannot be said 
to be a dispute touching the business of 
the Bank. and the appeal should fail on 
this short ground.” 

The Supreme Court further held: 


“While we agree that the nature of 
business which a society does can be as- 
certained from the objects of the society. 
it is difficult to subscribe to the proposi- 
tion that whatever the society does or is 
necessarily required to do for the pur- 
pose of carrying out its obiects can be 
said to be part of its business. We. how- 
ever, agree that the word ‘touching’ is 
very wide and would include anv matter 
which relates to or concerns the business 
of a society. but we are doubtful whether 
the word ‘affects’ should also be used in 
defining the scone of the word ‘touch- 
ing’.’ 

In the case reported in AIR 1970 SC 245. 
the Supreme Court had to interpret See- 
tion 61 of the Andhra Pradesh Co-onera- 
tive Societies Act. In that case an indus- 
trial dispute between twenty-five Co- 
operative Central Banks in the State of 
Andhra Pradesh and their workmen fre- 
presented by the Andhra Pradesh Bank 
Employees’ Federation. Hyderabad. had 
been referred to the Industrial Tribunal. 
Hyderabad, under Section 10 (1) (d) of 
the Industrial Disputes Act. 1947. The 
subject-matter of the dispute related - to 
a number of service conditions including 
promotion. The jurisdiction of the In- 


- dustrial Tribunal to deal with the dispute 


was challenged on the ground that under 
Section 61 of the Andhra Pradesh Co- 
operative Societies Act the Registrar was 
competent to decide the dispute and such 
a dispute could be referred to him. Their 
Lordships of the Supreme Court follow- 
ing the decision in the case reported in 
AIR 1969 SC 1820 held as follows: 
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"Since the word ‘business’ is equated: 
with the actual trading or commercial or 
other similar business activity of the 
society, and since it has been held that 
it would be difficult to subscribe to the 
proposition that whatever the society 
does or is necessarily required to do for 
the purpose of carrying out its objects, 
such as laying down the conditions of 
service of its emplovees. can be said to 
be a part of its business. it would appear 
that a dispute relating to conditions of 
service of the workmen employed bv the 
society cannot be held to be a dispute 
touching the business of the society”. 
Mr. Prabha Shankar Mishra, learned. 
counsel appearing for respondent No. 2, 
submitted that the Supreme Court has 
Piven a narrow meaning to the word 
“business” because the context in which 
the word has been used in Section 91 of 
the Maharashtra Co-operative Societies 
Act and Section 61 of the Andhra Pra~ 
desh Co-operative Socities Act indicates 
that the word has been used in a narrow 
Sense and it does not include the affairs 
of a society. According to learned coun~ 
sel, a wider meaning should be given to 
_ the word “business” in Section 48 (1) of 
the Bihar Act as the provisions contained 
in Section 48 (1) are not similar ic the 
provisions of Section 91 of the Maha~ 
rashtra Act or Section 61 of the Andhra 
Pradesh Act. In mv opinion. it is difficult 
to hold that the word “business” in the 
Bihar Act has been used in a different 
sense so as to include within its ambit the 
service conditions of the employees of a 
society. The two decisions of the Supreme 
Court area settlor on the point that the 
dispute with regard to the service condi- 
tions of the employees of a societv can- 
not be held to be a dispute touchins the 
business of a society. It must. therefore. 
be held that the dispute in the instant case 
which hasbeen raised before the Registrar 
namely, that the promotion of the cashier 
to the post of Accountant was not valid 
and justified. being a dispute in relation 
to the service conditions of the servant 
employed by the Marketing Union ran~ 
not be held to bea dispute touchins the 
business of the society. The Registrar, 
therefore, has no jurisdiction to deal 
with such a dispute under Section 46 (1) 
of the Act. 


6. In the case of Raghav Jha v. 
The Registrar. Co-operative Societies, 
Bihar, Patna (1962) ILR 41 Pat 325 a 
Bench of this court held that election dis- 
putes are disputes referable to the Regis- 
trar as they touched the business of a 
registered society. It was submitted by 
Mn. Prabha Shankar Mishra that a wider 
meaning has been given to the word 
“business” in that case. In my opinion 
Since the question whether a dispute 
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regarding the service conditions of an em- 
ployee can be referred to the Registrar 
under .Section 48 of the Act was not in- 
volved in that case, the decision in that 
case is not of any assistance to the con- 
tention made by learned counsel appear- 
ing for respondent No. % 


ce Mr. Prabha Shankar Mishra 
raised an alternative contention that the 
application filed by respondent No. 2 þe- 
fore the Registrar was in substance an 
appeal under the Staff Regulations of the 
Bihar State Co-operative Markerting 
Union Limited, Learned counsel first 
referred to Section A (iii) of the Staff 
Regulations and submitted that the ap- 
plication filed by respondent No. 2 was 
in substance an appeal before the Regis- 
trar relating to the interpretation of the 
Staff Regulations. Section A (iii) of the 
Staff Regulations provides as follows:— 


“In all disputes regarding the inter- 
pretation of the Staff Regulations the 
English Text only shall be considered as 
authentic and the decision of tha manag- 
ing Director shall be considered final. An 
appeal may, however, lie to the Regis- 
trar, Co-operative Societies, Bibar. with~ 
in 15 days from the communication of 
the decision”. 


It is clear from the above provisions that 
an appeal lies to the Registrar from the 
decision of the Managing Director in a 
dispute regarding the interpretation of 
the Staff Regulations. In the instant case 
respondent No. 2 has not moved the Re- 
gistrar against anv decision of the Manag- 
ing Director with regard to the interpre- 
tation of the Staff Regulations. Respon- 
dent No. 2 moved the Registrar against 
the resolution of the Board of Directors 
promoting the cashier to the post of Ac- 
countant. It cannot. therefore, be held 
that the provisions of Section A fill) of 
the Staff Regulations were attrected and 
the petition filed by respondent No. 2 be~ 
fore the Registrar. though labelled as an 
application under Section 48 (1) (b) and 
(c) of the Act. was in substance an ap- 
peal under Section A (iii) of the Staff Re- 
gsulations. 


8. -Mr. Mishra next referred to 
Section H (ID of the Staff Regulations 
and submitted that the petition filed by 
respondent No 2 may be treated to be an 
appeal under Section H (II). There is no’ 
Substance in this contention also. In Sec- 
tion H (D procedure has been prescribed 
for dealing with cases of indiscipline and 
misconduct. The appointing authority has 
been empowered under Section H (D to 
award punishment to an emplovee for 
anv proved act of indiscipline or miscon- 
duct. Section H GI) provides that an ap- 
peal mav be filed against the order of the 
appointing authority within two months 
of the receipt of the final order to the 
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prescribed authority. As provided under 
Section H (I). an appeal relating to the 
second grade employees is to be filed þe- 
fore the Registrar. co-operative societies. 
It is clear that the provision for appeal 
in Section H (ID) is not general in the 
sense that anv person being aggrieved by 
any order can file an appeal before the 
prescribed authority under Section H (IT), 
An appeal under Section H (II) can be 
{filed only bv a person who is aggrieved 
by. an order of the appointing authority 
passed under Section H (D in the dis- 
ciplinary proceeding. The application 
filed before the Registrar by respondent 
No. 2 cannot be held to be an appeal 
under Section H (II) of the Staff Re- 
gulations. 


9. In the course of his argument, 
Mr. Mishra also made a reference to Rule 
33 of the Bihar Co-operative Societies 
Rules. 1959, and submitted that the Re- 
gistrar is competent to deal with the 
question as he has been giyen wide 
powers under Rule 33. It is really dif- 
ficult to appreciate how Rule 33 is rele- 
vant to the question under consideration. 
Rule 33 empowers the Registrar to deter- 
mine and fix the service conditions of an 
emplovee of a registered society by gene- 
ral or special order. dn the application 
respondent No. 2 has simply alleged that 
the promotion of the Cashier as Accoun- 
tant was not valid and justified. Respon- 
dent No. 2 has not filed any application 
before the Registrar for determining the 
service conditions of an employee. There 
is no question before the Registrar for 
determination of the service conditions of 
an employee. Rule 33. therefore, is not 
at all relevant to the facts of the instant 
case, 


10. Having considered all the 
points which have been urged on behalf 
of respondent No 2. I hold that the ap- 
plication filed by respondent No. 2 be- 
fore the Registrar is not maintainable 
and the Registrar has no jurisdiction to 
deal with the dispute. which has been rals- 
ed in the application. 


11. As the application must suc- 
feed on the first point, it is not necessary 
to consider the question whether the Em- 
ployees’ Union can raise a dispute before 
the Registrar if the dispute comes within 
the ambit of Section 48 (1) of the Act. 


12.. In the result, this application 
fs allowed. the order of the Registrar as 
contained in Annexure ‘4’ is set aside bv 
a writ of certiorari and the Registrar is 
prohibited to proceed anv further with 
the case which has been instituted on the 
basis of the application filed by respons 
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dent No. 2. There will be no order as to 
costs, 

H. L. AGRAWAL, J.:— I agree. 
Order accordingly, 
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Prasad Roy and Bishwanath Agarwal, for Res- 
pondents. . 

S. N. P. SINGH, J.:— All the five peti- 
tioners belong to the community of the 
Swetamber Jains. In this writ application 
they have questioned the validity of the con- 
stitution of the Fourth Bihar State Board 
of Swetamber Jain Religious Trusts and bave 
made a prayer for quashing the notices as 
contained in Annexures 1, 2 and 3 to the 
writ application. 

2. In order to appreciate and decide 
the points in controversy, it is necessary to 
state a few facts and to refer to the relevant 
provisions of law. 


3. In the State of Bihar there ate a 
number of public religious trusts belonging 
to the Swetamber Jains including pawapurl 
Group of Temples and Rajgrih Group of 
Temples. The properties of the Swetamber 
Jain religious trusts and the right to adminis- 
ter the same vest in the Shree Sangha. _ To 
provide for the better administration of H-ndu 
Religious Trusts and for the protection and 
preservation of properties appertaining te such 
trusts, the Bihar Hindu Religious Trusts Act, 
1950 (hereinafter to be called “the Act’) was 
enacted with the assent of the President and 
was published in the Bihar Gazette Extra- 
ordinary of the 21st February, 1951. As pro- 
vided under Section 5 (2) of the Act, the 
First Bihar State Board of Swetambar Jain 
Religious Trusts was constituted. The Presi- 
dent and members of the first Board were 
. appointed by the State Government in €x- 
ercise of the powers conferred under Sec- 
tion 7 of the Act. The second and the sub- 
sequent Boards were to be constituted in ac- 
cordance with the provisions as contained -in 
Section 8 (2) of the Act, which, as originally 
stood, read as follows: 

“8 (2). Of the members of the second and 
every subsequent Bihar State Board- of 
Swetamber Jain Religious Trusts— 


(a) two shall’ be persons appointed by 
the State Government; 

(b) four shall be persons elected in the 
prescribed manner by the trustees of the 
Swetamber Jain Religious Trusts registered 
under this Act; and & 

(c) five shall be persons elected in the 

prescribed manner by the Shree Sangh (an 
assembly of Swetambar Jains).” 
In exercise of the powers conferred by Sec- 
tion 82 of the Act. the State Government 
made the Bihar Swetambar Jain Religious 
Trusts Rules, 1955 (hereinafter called “the 
Rules”). Rule 4 provides as follows: 

“(1) The election of members of the 
Bihar State Board of Swetambar Jain 
Religious Trusts under clauses (b) and 
(c) of sub-section (2) of S. 8.shall be by the 
method of postal voting and by means of 
Single transferable vote. 

(2) (a) The electoral roll in respect of 
-the election of the members under Cl. (b) 
of sub-section (2) of S. 8 shall be prepared 


K. S. Badalia v. State (S. N. P. Singh J.) 


r 


ALR. 


in Hindi in Devanagri script by the President 
on the basis of the register o- trusts main- 
tained by him under Section 34. 
(b) The electoral roll prepared under 
Cl. (a) shall contain the following particulars: 
(i) the name of each electcr, 
(ii) the postal address of eech elector, 
(iii) the name of the father or spiritual 


. Guru of each elector, and 


(iv) the name of the religious trust of 
which the elector is a trustee. 


(c) The electoral roll in respect of elec-- 
tion of the members under clause (c) of sub- 
section (2) of S. 8 shall be prepared in Hindi 
in Devanagri script by the President. The 
President shall publish a notice in at least 
two Hindi newspapers, having circulation in 
the State, specifying the date. which shall 
not be less than 30 days from the date of 
publication of the notice, within which ap- 
plications shall be received for enrolment of 
members in the electoral roll. No fee shall 
be charged for such applications and they 
may be presented in person to the office of 
the Board or sent by post. 


(d) The electoral roll shall be hung up at 
a conspicuous place in the office of the Board 
and information will be sent to all the re- 
gistered offices of the trusts registered under 
Section 34, 

(e) Any objection regarding any mistake 
in the electoral roll may be filed in writing 
before the President within fifteen days of 
the date on which the roll is so hung up, and 
if no objection is filed within tkis period, the 
electoral roll shall become final. Any objec- 
tion filed after this period shall be rejected. 


(f) The President shall hold a summary 
enquiry into the objection, if amy, filed under 
Cl. (c) and shall record his decision which 
shall be final. The electoral roll shall, if 
necessary, be amended in accordance with the 
decision of the President and :he roll shall 
thereafter become final. 


(g) The President shall, as soon as may 
be, send at least two copies of the final 
electoral roll to the Returning officer.” 


The second Bihar State Board of Swetam- 
ber Jain Religious Trusts was constituted in 
the year 1958 but was superseded on the 24th 
of October, 1962, under Secticn 80 of the 
Act and a Special Officer was appointed to 
carry out the functions of the Board. On 
the 2nd of April, 1964, the third Board was 
constituted under Section 8 (2) of the Act. 
That Board in exercise of the powers con- 
ferred under Section 32 of the Act settled 
schemes for the management of Pawapuri 
Group of Temples and Rajegrth Group of 
Temples. Two writ applicatiors were filed 
in this Court, which were numbered as C. W. 
J. C. No. 436 of 1967 and C. W. J. C. No. 
483 of 1967, challenging the scheme for the 
Pawapuri Group of Temples. Another writ 
application was filed, namely, ©. W. J. C. 
No. 437 of 1967, in which the scheme for 
Rajgrih Group of Temples was challenged. 
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All the three writ applications were heard 
together and they were allowed by a common 
judgment dated the 29th of August, 1968 
(Vide AIR 1969 Pat 209). At the time of 
the hearing of the writ applications a conten- 
tion was raised that the third Bihar State 
Board of Swetamber Jain Religious Trusts 
was illegally constituted and as such the 
scheme framed by it was void. It appears 
that the electoral roll for electing five mem- 
bers of the Board under clause (c) of sub- 
section (2) of S. 8 of the Act had been pre- 
pared in pursuance of a notice issued by the 
Board dated the 16th of Angust, 1963. In 
accordance with that notice the electoral roll 
was to be prepared so as to include the names 
of Swetambar Jains above 21 years of age 
residing in the State of Bihar and also the 
names of those Swetambar Jains residing 
outside the State of Bihar who had donated 
Rs. 500/- either to the Board or to the 
Swetambar Jain Religious Trusts, Bihar, dur- 
ing the preceding ten years. It was contended 
that such a direction in the preparation of 
the electoral roll was discriminatory, uncon- 
stitutional and without jurisdiction. The 
Bench of this Court held that even the State 
Government had no power to make a rule 
that in the electoral roll all residents of Bihar 
professing Swetambar Jain faith and above 
21 years of age would be entitled to be in- 
cluded as electors while on the other hand, 
only those out of a large body of Swetambar 
Jain residing outside Bihar would be eligible 
to be entered as electors who had contributed 
Rs. 500/- either to the trust or to the Board 
within the last ten years. Such a rule would 
have contravened the provisions of the Act 
and would have been in violation of the 
fundamental rights guaranteed under Arts. 14 
and 26 of the Constitution. The electoral 
roll was, therefore, prepared on the basis of 
illegal instructions issued on the 16th of 
August, 1973 and as such it was void ab initio. 
That being sa, the election of the five mem- 
bers under CI. (c) of sub-section (2) of S. 8 
of the Act was also void ab initio. After the 
decision of this Court in the aforesaid three 
writ applications, the State Government ap- 
pointed one Shri Savailal Keshavlal Shah of 
Calcutta as the Special Officer of the Board 
by notification dated the 18th of November, 
1968, and the Special Officer assumed office 
on the 21st of November, 1968. 


4. On the 21st of -February, 1969, 
notices were published in some of the news- 
papers including ‘Aryavarta’ inviting applica- 
tions for enrolment under Rule 4 (2) (c) as 
voters for electing members of the Board 
under Section 8 (2) (c) of the Act. Two writ 
aplications were filed in this Court in which 
the validity of Section 8 (2) (c) of the Act 
was challenged. Those writ applications were 
numbered as C. W. J. C. No. 520 of 1969 and 
C. W. J. C. No. 759 of 1969. The two writ 
applications were heard separately. In C. W. 
J. C. No. 759 of 1969, which was disposed 
of on the 15th of June, 1970, a Bench of 
this Court held that the intention of the Legis- 
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lature is clear that it is an assembly of Jains 
(Swetamber or Digamber Samaj of the Jain 
community) in the State of Bihar alone which 
will have its representation on the Board. In 
that case Section 8 (2) (c) of the Act was 
declared to be invalid inasmuch as no age was, 
prescribed and so even a minor or a child 
could be a voter (vide 1971 BLJR 24). In 
C. W. J. C. No. 520 of 1969 also it was held 
that Section 8 (2) (c) of the Act, in so far as 
it did not specify any age limit of a member 
of the Shree Sangh in order to be qualified to 
be a voter, was invalid. It was observed in 
that case as follows: 


“It is open to the State Government to 

amend Section 8 (2) (c) of the Act suitably 
so as to define its scope preferably to ayoid 
ambiguity to make it confined to Bihar or 
as the case may be, and also to lay down 
the age-limit” (vide AIR 1971 Pat 401). 
In view of the decisions in the two writ ap- 
plications, Section 8 (2) (c) of the Act was 
amended. The amended clause (c) of Sec- 
tion 8 (2) provides as follows: 


“Bihar Rajya men niwas karne wala 
Swetambar Jain Samuday ke un sadasyon 
dwara vibit riti se mnirwachit vyakti panch 
honge jo Bihar Rajya ke kisi Vidhan Sabha 
nirwachan chhetra ki tatsamay pravrit nir- 
wachak vihit namawali men nirwachak ke 
roop men namankit hon.” 


5. On the 30th of November, 1971, a 
notice was issued under the -signatures of 
the Special Officer and the Superintendent 
inviting applications ‘for the enrolment of 
voters for election under Section 8 (2) (c) of 
the Act by the 30th of December, 1971. A 
copy of that notice has been made An- 
nexure ‘l’ to the application. On the 26th 
of December, 1971, another notice was 
published in the newspaper extending the 
date of enrolment up to the 20th of January, 
1972. A copy of that notice has been made 
Annexure ‘2’ to the application. On the 2ist 
of January, 1972, another notice was publish- 
ed in the newspaper extending the date up to 
the 15th of March, 1972. A copy of that 
notice has been made Annexure ‘3’ to the ap- 
As stated in the writ application, 
Shri Savailal Kesnavial Shah, the Special 
Officer, died on the 9th of May, 1972. After 
his death the office of the Special Officer re- 
mained vacant for some time. By a notifica- 
tion dated the 12th of August, 1972, Shri 
B. C. Jain, Superintendent, was made the 
Special Officer, Shri Jain published an elec- 
tion notice in exercise of the powers under 
Rule 5 (b) of the Rules in the issue of the 
Searchlight dated the 13th of August, 1972, 
for election of the members of the Board 
under Section 8 (2) (b) and (c) of the Act. 
According to that notice the 23rd of August, 
1972, from 11 ‘A. M. to 3 P. M. was fixed as 
the date for filing the nomination papers. 
The time of scrutiny of the nomination papers 
was fixed at 3.30 p.m. on the same date. The 
26th of August, 1972, was fixed as the last 
date of wifhdrawal of candidature from 
11 a.m. to 3 p.m. The 25th of September, 
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1972, was fixed as the date on which poll was 
to take place, if necessary. The 26th of 
September, 1972, was fixed as the date for 
the counting of votes. As stated in the writ 
application, Sri Kamal Singh Badalia (peti- 
tioner No. 1) filed his nomination paper on 
the 23rd of August, 1972, his name having 
been proposed by Sri Dhirendra Kumar Sheth 
(petitioner- No. 5) and seconded by Manilal 
Manekji Jain (petitioner No. 4). Shri 
Mangal Chand Jain (petitioner No. 3) also 
filed his nomination paper, his name having 
been proposed by one Amrit Lal Jain and 
seconded by one Sri Sumermal Jain. Shri 
Shantilal Bagaria (petitioner No. 2) also filed 
his nomination paper, his name having been 
proposed by Shri Mangal Chand Jain [peti- 
tioner No. 3) and seconded by one Amrit Lal 
Jain. Copies of the nomination papers have 
been made Annexures 5, 5/1 and 5/2 to the 
writ application. The names of petitioners 1, 
2 and'3 and their proposers and seconders 
were included in the voters’ list of Assembly 
constituencies. It is alleged that at 3.30 p. m. 
on the 23rd of August, 1972, Shri B. C. Jain 
informed petitioner Nos. 1 to 3 that their 


nomination papers stood rejected as their. 


proposers and seconders did not enrol them- 
selves as members in response to the notices 
(Annexures 1, 2 and 3). It is further alleged 
that Shri B. C. Jain published the names of 
five persons under Section 8 (2) (c) of the 
Act, namely Navratan Mull Surana, Anand 
Chand Jain, Gyan Pal Singh Jain, Udairaj 
Khajanchi and Shanti Kumar Jain. Aczord- 
ing to the statement made in paragraph 31 of 
the writ application, Shri Navratan Mull 
Surana is a resident of Calcutta and is not a 
voter in any of the constituencies in the State 
of Bihar. In paragraph 32 of the writ ap- 
plication it has been stated that Shri Gambhir 
Chand Bothra and Shri Shiva Chand Jhabak, 
who have been nominated by the State Gov- 
ernment, are not residents of the State of 
Bihar and are not voters in any of the as- 
. sembly constituencies in the State of Bihar. 
It appears that ultimately a notification con- 
Stituting the fourth Bihar State Board of 
Swetambar Jain Religious Trusts was issued 
on the 26th of August, 1972. A copy of that 
notification has been made Annexure ‘5’ to 
the writ application. 


6. Before dealing with the conten- 
tions which have been raised on behalf of 
the petitioners, I would like to dispose of 
one point which has been raised in the sup- 
plementary affidavit filed on behalf of the 
petitioners on the 5th of April, 1973. It was 
stated in the supplementary affidavit that Sec- 
tion 8 (2) (c) of the Act was amended by 
Ordinance No. 77 of 1971 which came into 
force on the 19th of July, 1971. It is also 
stated in the supplementary affidavit that both 
the Houses of the Bihar Legislature assembl- 
ed from the 20th of March, 1972, to the 12th 
of April, 1972. According to the petitioners, 
the Ordinance spent its force and ceased to 
be valid on and from the 30th of April, 1972. 
This point was not pressed by Mr. Prabha 
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Shankar Mishra when copies of Ordinance 
No. 37/72 dated the 28th April, 1972, Ordin- 
ance No. 106 of 1972 dated 5th July, 1972, 
and Ordinance No. 143 of 1972 dated 24th 
September, 1972, were produced on behalf of 
the respondents, o l 


7. © Mr. Mishra, however, in support 
of this writ application raised the following 
contentions, namely, (1) that there was no 
necessity for the preparation of a separate 
electoral roll inasmuch as the amended Sec- 
tion 8 (2) (c) itself provides that all the mem- 
bers of the Swetambar Jain community resid- 
ing in the State of Bihar, whose names are 
included as voters in the Legislative Assem- 
bly constituencies would elect five members ‘of 
the Board; (2) that no condition can be jm- 
posed which would affect the right which 
has been given to the members of the Swe- 
tamber Jain Community residing in the State 
of Bihar under Section 8 (2) (c) of the Act; 
(3) that rule 4 (2) (c) of the Rules has been 
declared to be ultra vires in the case of 
P. K. Shah v. Special Officer, (1971 BLIR 24) 
and no fresh rule for the preparation of elec- 
toral roll was made; (4) that the election of 
Sri Navratan Mull Surana (respondent No. 9) 
is invalid as he is not a resident of the State 
of Bihar and is not a votor in any of the 
assembly constituencies of the State of Bihar; 
and (5) that the nomination of Shri Gambhir 
Chand Bothra and Shri Shiva Chand Jhabak 
(respondents 3 and 4 respectively) under Sec- 
tion 8 (2) (a) of the Act is not valid as they 
are not residents of the State of Bihar and are 
not voters in any of the Assembly constitu- 
encies in the State of Bihar. 


g Before dealing with the conten- 
tions which have been raised by Mr. Mishra, 
I would like to state that out of the respon- 
dents, respondents 3 & 4 are thé members of 
the Board having been appointed by the State 
Government under Section 8 (2) (a) of the 
Act; respondents 5 to 8 are the four persons 
who have been elected under Section 8 (2) (b) 
of the Act and respondents 9 to 13 are the 
persons who have been elected under Sec- 
tion 8 (2) (c) of the Act. Mr. Nagendra 
Prasad Singh No. 1 has appeared in the writ 
application on behalf of respondents 3, 5, 6 
and 8 to 13. Mr. Bishwanath Agrawal has 
appeared for respondent No. ‘7 as also for 
Shri Jain, Superintendent-cum-Special 
Officer of the Board (respondent No. 2). It 
appears that notice of the writ application 
on respondent No. 4 was not served and 
when the matter was placed before the Bench 
on the 15th of March, 1973, a prayer was 
made by learned counsel appearing for the 
petitioners that the main application may be 
heard even if notice was not served on res- 
pondent No. 4 as he was not a necessary 
party. Accordingly a date was fixed and the 
writ application was heard on the 6th and 
9th of April, 1973. At the time of hearing 
no one appeared for respondent No. 4. . 

9. _ For the sake of convenience, I will 
deal with the first and second contentions to- 
gether. The amended Section 8 (2) (c) of 
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the Act, which I have quoted in extenso, pro- 
vides three things, namely, (1) that the elec- 
tors of five members of the Board would be 
only those Swetambar Jains who are residing 
in the State of Bihar, (2) that the electors 
will be only those members of Swetambar 
Jain Community who are enrolled as voters 
in the existing voters’ list or any of the As- 
sembly constituencies in the State of Bihar, 
and (3) that the five members of the Board 
would be elected in the prescribed manner. 
Rule 4 of the Rules, which I have reproduced 
earlier, provides for the method of voting, 
preparation of electoral rolls etc. Rule 4 (2) 
(c) is the relevant rule under which provisions 
for the preparation of electoral roll in res- 
pect of the election of members under Cl. (c) 
of sub-section (2) of S. 8 of the Act have been 
made. Mr. Mishra made two fold submis- 
sions. In the first place, he urged that there 
is no necessity to prepare an electoral roll 
separately in respect of the election of the five 
members of the Board under Section 8 (2) 
(c) of the Act because the amended S. 8 (2) 
(c) itself provides as to who will be the voters. 
Secondly he submitted that Section 8 (2) (c) 
of the Act or any other provision of the 
Act does not’ confer power on the rule mak- 
_ing authority to make rules for the prepara- 
tion of an electoral roll. 


10. The submission of Mr. Mishra 
that there is no necessity to prepare a separate 
electoral roll because the amended Section 8 
(2) (c) itself provides as to who will be the 
voters is not sound. Clause (c) of Section 8 
(2) of the Act only provides as to who would 
be eligible to be voters for the election of five 
members of the Board. Without taking steps 
for the preparation of a separate electoral 
roll, it is impossible to find out from the 
voters’ list of the assembly constituencies of 
the entire State of Bihar the names of persons 
belonging to the Swetambar Jain Community. 
If no separate electoral roll is prepared, it 
will be difficult to hold an election. Even at 
the last moment one may turn up and say 
that he is an eligible voter as he belongs to 
the Swetambar Jain Community and his name 
is included in the voters’ list of a particular 
Assembly constituency. The preparation of 
a separate list of voters for election of the 
members of the Board under clause (c) of 
[Section 8 (2) of the Act is, therefore, ab- 
solutely essential. 


11. The only point, therefore, which 
falls for consideration is whether the power 
has been conferred under the provisions of 
the Act upon the State Government to make 
rule§ for the preparation of an electoral roll. 
As provided under Section 8 (2) (c} of the 
Act, the five members of the Board are to 
be elected in the prescribed manner. The 
word ‘prescribed’, as defined in clause (h) of 
Sec. 2, means “prescribed by rules made by 
the State Government under this Act.” Sec- 
tion 82 (2) (b) of the Act authorises the State 
Government to make rules with respect to 
“the manner in which members shall be 
elected under (b) and (c) of sub-section (1) 
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of S. 8 and under Section 10. In the case of 
AIR 1969 Pat 209 a Bench of this Court 
held that the State Government had no power 
to make a rule that in the electoral roll all 
residents of Bihar professing Swetamber Jain 
faith and above 21 years of age would be 
entitled to be included as electors while on 
the other hand, only those out of a large 
body of Swetambar Jain residing outside 
Bihar would be eligible to be entered as elec- 
tors who had contributed Rs. 500/- either to 
the trust or to the Board within the last ten 
years. In that case it -was not held that the 
State Government had no power to make rule 
for the preparation of electoral roll. The 
words “elected in the prescribed manner” oc- 
curring in Section 8 (2) (c) read with Sec- 
tion 82 (2) (b) of the Act, in my opinion, 
confer power on the rule making authority, 
namely, the State Government, to prescribe 
a rule for the preparation of an electoral roll 
of the eligible voters whose qualification has 
already been prescribed in Section 8 (2) (c)! 
itself. Needless to add that thé preparation! 
of an electoral roll is a necessary step in the 
process of election. Thus, there is no sub-| 
Stance in the submission made by Mr. Mishra 
that Section 8 (2) (c) or any other provision 
of the Act does not authorise the State Gov- 
ernment to make rules for the preparation 
of an electoral roll. 


12. Rule 4 (2) (c) of the Rules does 
not prescribe as to who shall be the voters. 
It only prescribes that applications shall 
be invited and received by the pre- 
sident for enrolment of members in the elec- 
toral roll. Mr. Mishra is, therefore, not cor- 
rect in his submission that Rule 4 (Q) (c) im- 
poses any condition affecting the right which 
has been given to the members of the 
Swetambar Jain Community residing in the 
State of Bihar under Section 8 (2) (c) of the 
Act. For the foregoing reasons I do not find 
any substance in the first two contentions 
which have been raised by Mr. Mishra. 

13. Now I proceed to consider the 
third contention of Mr. Mishra that Rule 4 
(2) (c) has been declared to be ultra vires 
in the case of P. K. Shah v. Special Officer, 
1971 BLIR 24. The above contention of Mr. 
Mishra is based on the following passage in 
paragraph 6 of the judgment of that case: 


“The next question, however, is with re- 
gard to the uncertainty as to who could be 
deemed to be voters inasmuch as no age is 
prescribed in the Act so that even a minor 
or a child may be a voter. In Rule 4 (2) (c) 
of the Rules governing the Bihar Swetamber 
Jain Religious Trusts, no provision is made 
for the age at which a member of the Shree 
Sangh will be entitled to exercise his fran- 
chise. This appears to be a serious lacuna 
resulting in confusion and on this account, 
at any rate, therefore, clause (c) will have 
to be declared to be invalid. In this view 
of the matter, no other question need be 
considered on merit as to whether the noti- 
fication issued can be held to be legal and 
adequate.” 
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One may form the impression from the pas- 
sage quoted above that Rule 4 (2) (c) was 
declared to be invalid. It is, however, clear 
from what has been stated in paragraph 7 of 
the judgment that only clause (c) of Sec- 
tion 8 (2) of the Act was declared to bæ in- 
valid and not rule 4 (2) (c) of the Rules. The 
case of R. B. Mehta v. State. AIR 1971 Pat 
401 was heard by the same Bench and in that 
case also Section 8 (2) (c) of the Act was 
declared to be invalid as it did not specify 
any age limit of a member of the Shree Sangh 
in order to be qualified to be a voter. Mr. 
Mishra is. therefore, not right in his coaten- 
tion that Rule 4 (2) (c) of the Rules has been 
declared invalid in any of the cases referred 
to above. 


14. Now remains to consider the con- 
tention of Mr. Mishra regarding the election 
of Shri Navratan Mull Surana {respordent 
No. 9). In paragraph 31 of the writ applica- 
tion it has been stated that Shri Navratan 
Mull Surana is a resident of Calcutta (West 
Bengal) and not of Barakas, district Giridih 
and he is not a voter in any of the constitu- 
encies of Bihar. The statement made in para- 
graph 31 of the writ application has been 
controverted in paragraph 23 of the counter- 
affidavit filed on behalf of respondent No. 9 
and some other respondents. It has been 
stated in para. 23 that Sri Navratan Mull 
Surana (respondent No. 9) is a resident of 
Barakar, district Giridih and he is a voter in 
the Assembly constituency of Bihar. In para- 
graph 9 of the counter-affidavit filed on be- 
half of respondent No. 2 it has been asserted 
that Sri Navratan Mull Surana is a resident 
of Barakar in the district of Giridih, has his 
house there and he is leading a retired Ife. 
In the rejoinder to the counter-affidavi:. of 
respondent No. 2 it has been asserted that 
Sri Navratan Mull Surana is a resident of 
Calcutta in West Bengal and his name is not 
included in the voters’ list of any of the As- 
sembly constituencies of the State of Bihar. 
Thus the questions whether Sri Navratan Mull 
Surana (respondent No. 9) is a resident of 
Bihar or not and whether his name is includ- 
ed in the voters’ list of any of the Assembly 
constituencies of Bihar are controversial ques- 
tions of fact and those questions canno: be 
decided in a writ application. The proper 
course for the petitioners was to file an elec- 
tion petition against respondent No. 9 under 
Rule 5 (1) of the ‘Rules. 


15. Now remains to consiđer the last 
contention of Mr. Mishra. In paragraph 33 
of the writ application it has been stated that 
Sri Gambhir Chand Bothra is a residenz of 
Calcutta (West Bengal) and Shri Shiva Ckand 
Jhabak is a resident of Bikaner (Rajasthan). 
It is also stated that none of them are voters 
in any of the Assembly constituencies in the 
State of Bihar. As I have already stated, 
these two members have been nominatec as 
members of the Board under Sec. 8 (2) (a) 
of the Act. In paragraph 10 of*the courter- 
affidavit filed on behalf of respondent No.2 
it has been stated that Sri Shiv Chand Jhabak 
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(respondent No.4) is a permanent resident of 
Patna City doing his business there and he 
frequently visits Bikaner. Nothing has been 
said in the counter-affidavit about respon- 
dent No. 3. Section 8 (2) (a) of the Act pro- 
vides that two of the members shall be per- 
sons appointed by the State Government. 
There is nothing in Section 8 (2) (a) of the 
Act to limit the choice from amongst the 
members of the Swetambar Jain community 
who are residents of Bihar and are enrolled 
as voters in the assembly constituencies of 
the State of Bihar. Even if the statement 
made by the petitioners in paragraph 33 of 
the writ application be accepted as correct 
that respondents 3 and 4 are not residents of 
Bihar and are not voters in any of the As- 
sembly constituencies of the State of Bihar, 
it cannot be held that their nomination by 
the State Government is illegal. 


16. Mr. Mishra did not advance any 
argument with regard to the validity of the 
election of respondents 5 to 8. In course of 
his submission, Mr. Nagendra Prasad Singh 
No. 1 raised a preliminary objection regard- 
ing the maintainability of this application. It 
is not necessary to consider the objection as 
I have given my decision on all the points 
which were raised on behalf of the petitioners. 
I may state here that the fact that petitioners 
I, 2 and 3 and their proposers and seconders 
did not get themselves enrolled as voters in 
response to the notices (Annexures 1, 2 and 3) 
is not disputed. As provided under Rule 5 
(d) (ii), any person whose name is registered 
in the electoral roll of the constituency can 
only subscribe as proposer or seconder of a 
nomination paper. As the nomination papers 
of petitioners 1, 2 and 3 were in contraven- 
tion of Rule 5 (d) (ii) they were rejected. In 
paragraph 7 of the counter-affidavit filed on 
behalf of respondent No. 2 it has been stated 
that the nomination papers of petitioner Nos. 
2 and 3 were rejected on the ground that the 
names of their proposers and seconders were 
not registered in the electoral roll as requir- 
ed by Rule 5 (d) (ii) of the Rules. The nomi- 
nation paper of petitioner No. 1 was rejected 
on two grounds, namely, on the ground 
of non-compliance of Rule 5 (d) (ii) as also 
on the ground that he was disqualified under 
Section 80 (2) of the Act. No argument was 
advanced by learned counsel appearing for 
the petitioners in respect of the above allega- 
tions made in paragraph 7 of the counter- 
affidavit. 


17. In paragraph 23 of the writ ap- 
plication certain allegations have been made ` 
against Sri B. C. Jain, Superintendent of the 
Board {respondent No. 2). In paragraph 5 
of the counter-affidavit filed on behalf of res- 
pondent No. 2 those allegations have been 
denied. Mr. Mishra at the time of the hear- 
ing of the writ application did not press those 
allegations against respondent No. 2. 

18. In paragraph 29 of the writ ap- 
plication it has been stated that only 239 per- 
sons were included in the list of voters al- 
though 400 Swetamber Jains are voters in the 
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Patna East and Patna West Assembly con- 
stituencies and in all there are more than 
10,000 Swetambar Jain voters in the various 
Assembly constituencies of Bihar. | 
that there are 10,000 Swetambar Jain voters 
in the Assembly constituencies of the State of 
Bihar and their names are not included in the 
voters’ list does not make any difference In 
the legal position. If these persons did not 
file applications fer their inclusion in the 
voters’ list in response to the notices (An- 
nexures 1, 2 and 3) they are themselves to 
blame. 

19. For the foregoing reasons I find 
no merit in this application and it is accord- 
ingly dismissed. In the circumstances of the 
case, I would make no order as regards 
costs. 


Ss. P. SINHA, J. s—— {Į apree. 
Application dismissed. 
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Lakshmi Devi and others, Appellants v. 
Shankar Jha and others, Respondents. 

A. F. A. D. No. 227 of 1970, D/- 29-8- 
1973, from order of 
Santhal Parganas at Dumka, D/- 21-2-1970. 

Index Note :— (A) Hindu Succession Act 
(1956), S. 14 (1) and (2) — Property already 
in possession of widow in lien of mintenance 
— Merely because her right is recognised 
subsequently by deed of family settlement 
S. 14 (2) is not attracted. 

Brief Note :— (A) By virtue of the ex- 
planation to Section 14 (1) it would be clear 
that property possessed by a female Hindu 
granted to her in lieu of maintenance would 
be held by her as full owner after the com- 
mencement of the Act. When her right to be 
maintained out of the family property Is re- 
cognised by a deed of family arrangement 
and a decree of the Commissioner holding 
that the deed is legal, she does not acquire 
the property by virtue of the deed or the 
decree and therefore sub-section (2) does not 
apply. (Para 8) 


` Index Note :— (R) Santhal Parganas Ten- 
ancy (Supplementary Provisions) Act (14 of 
1949), Ss. 20 and 69 — Transfer — Deed of 
family arrangement is not transfer — (X- 
Ref :— T. P. Act (1882), S. 5). 


Brief Note :— (B) A deed of family ar- 
rangement or family settlement ending dis- 
putes between the parties respecting title to 
lands is not a deed of transfer within Sec. 5 
of the T. P. Act or Section 20 of the Santhal 
Parganas Tenancy Act and is not bit by that 
provision. ` In that view of the matter Sec- 
tion 69 of the Act cannot be held to bar any 
accrual of rights in the lands which are the 
subject-matter of such family arrangement. 
Thus acquisition of title to certain lands by 
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virtue of the family arrangement is not 
illegal. (Paras 16, 17) 

S. R. Ghosal, for Appellants; Kailash 
Roy, Binod Kumar Roy and Dabeshwar 
Prasad Jha, for Respondents. 


JUDGMENT :— This second appeal by 
the plaintiffs arises out of a suit for declara- 
tion of title and recovery of possession. 


2. The plaintiffs’ case was as follows. 
One Mohan Choudhary was the owner of 
25 plots of the lands in suit which stocd 
recorded in his name. Two other plots 700 
and 728 were recorded in the name of one 
Srinath Choudhary, his Gotia. Mohan had 
two sons Naubat Lal and Bhopal and a 
daughter Merowati. In the year 1912 Naubat 
died leaving behind him his widow Basantwati. 
Mohan died thereafter in the year 1925. 
Bhopal also died issueless in the year 1941. 
Merowati died in the year 1946 and her scn 
Sahdeo Thakur is plaintiff No. 2. Basantwatt 
died in the year 1957. As a result of the 
death of Mohan, Bhopal his son had become 
the sole survivor and thus the absolute owner 
in the year 1925 and after his death his sister 
Merowati inherited the property. The widow 
of Naubat, namely, Basantwati, had, however, 
only got maintenance after the death of her 
husband. At the death of Bhopal in the year 
1941 she was the sole heir and inherited the 
entire property and came in exclusive posses- 
sion thereof. At that time, however, Basant- 
wati started claiming an interest in the suit 
lands and the dispute was, therefore, referred 
to arbitration by an agreement dated 25-5- 
1942 entered into by Basantwati, Sahdeo, 
Merowati and Srinath Choudhary aforesaid. 
A deed of agreement was then executed by 
the aforesaid parties on 31-5-1942 and signed 
by the Panches. According to it, half of the 
lands was given to Basantwati as her life in- 
terest in lieu of maintenance and the other 
half was given to Merowati. It was further 
decided by the Panches that 1 bigha and 5 
kathas of lands be given to Srinath Chou- 
dhary. In spite of the deed, however, neither 
Basantwati nor Srinath came in possession of 
the lands allotted to them and Merowati ccn- 
tinued in possession. Under a wrong advice, 
however, Merowati filed a title suit in the 
year 1945 in the Court of the Deputy Collec- 
tor for a declaration that the award was illegal 
and inoperative. The matter went up to the 
Commissioner in a civil revision and it was 
held that the award was legal so far as 
Basantwati was concerned but illegal so far 
as Srinath was concerned. According to the 
plaintiffs, in spite of this decision Basantwati 
could not get possession. The Jands remain- 
ed in the cultivating possession of Merowati 
and Sahdeo. They used to divide the pro- 
duce with Basantwati who had got a right of 
maintenance but after her death in the year 
1957 Sahdeo became the absolute owner of 
the property. In the year 1958, however, 
there was a family arrangement in the family 
of Sahdeo by which the first plaintiff got the 
lands situated in village Motia and the other 
heirs of Sahdeo got other properties. At the 
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instigation of defendants second party who 
were inimical to Sahdeo and the father-in-law 
of the first plaintiff the first defendant was 
set up to claim title and possession. This 
led to a proceeding under Section 144 of the 
Code of Criminal Procedure which, started in 
November, 1958. In that proceeding the de- 
fendants first party alleged that Basantwatt 
had left a daughter named Bhawani whe had 
been married to one Bhuneshwar Jha and de- 
fendant No. 1 was their son and entitled to 
the property. Defendants second party, the 
heirs of Srinath claimed the two plots rezord- 
ed in his name. The proceeding was convert- 
ed into one under Section 145 of the Code of 
Criminal Procedure. Possession was found 
with the defendants. Hence this suit. 


3. The defendants’ case was that 
. Mohan Choudhary had died leaving behind 
him both his sons Naubat and Bhopal who 
had separated from each other and Naubat 
had died leaving his widow Basantwati, that 
Basantwati had a daughter who died during 
the lifetime of her mother leaving a son de- 
fendant No. 1 and two daughters. Their 
further case was that Basantwati was in pos- 
session of the lands and became full owner 
thereof and after her death the defendants 
first party inherited the properties and came 
to be in possession thereof, that Merowati 
had never come in possession of the suit lands, 
that in view of the family arrangement Srinath 
had been given the two plots of land that 
the defendants second party were in passes- 
sion thereof since then. 


4. The trial Court found that the 
property in suit belonged to Bhopal, the last 
male holder. It did not accept the case of 
the defendants regarding Bhopal and Naubat 
having got the properties after the death of 
Mohan and the case of separation between 
them. It found that after Bhopal’s death in 
the year 1941 Basantwati came into passes- 
sion of all the lands except those allotted to 
Srinath and continued in-possession until her 
death in the year 1957 and that she was a 
full owner of these propertiés at her death 
by virtue of Section 14 of the Hindu Succes- 
sion Act (hereinafter referred to as ‘the Act’). 
It further found that in view of her posses- 
sion for a long period she had acquired title 
by adverse possession. With regard to the 
Jands allotted to Srinath it found that he 
and his heirs had perfected their title by ad- 
verse possession. The plaintiffs’ title had thus 
been lost and they had thus failed to prove 
their title or possession. Therefore, the suit 
was dismissed. 


5. The lower appellate Court formu- 
lated three points for consideration; firstly, 
whether defendant No. 1 was the son of the 
daughter of Basantwati and answered the 
question in the affirmative, secondly whether 
Basantwati was an absolute owner of the pro- 
perty at her death. This question also was ans- 
wered in the affirmative. It found Basantwati to 
have been in possession of the lands since 
the death of Bhopal and until her own death. 
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The third point raised was relating to the 
title and possession of the defendants second 
party, namely, the heirs of Srinath. It found 
that they had remained in adverse possession 
of the two plots of the suit lands. The last 
point raised was whether the appellants had 
proved their subsisting title over the disput- 
ed lands. On this point it found that the 
plaintiffs were not in possession within 12 
years of the suit and the suit was barred by 
limitation. Accordingly it dismissed the 
appeal, 

6. Learned counsel for the appel- 
lants has raised the following points. Firstly, 
that the Courts below have erred in holding 
that Section 14(1) of the Act applies to the 
circumstances of the present case. He con- 
tends that it will be sub-section () thereof 
which will apply. Secondly, that the claim 
of adverse possession and the finding thereon 
is illegal in view of Section 69 of the San- 
thal Parganas Tenancy Act. Thirdly, that 
the case of defendants second party could 
not be entertained as it was hit by the prin- 
ciple of res judicata. Fourthly, that the 
lower appellate Court has erred in applying 
Article 142 of the Limitation Act, the proper 
article which would apply being Article 47. 


7. On the first point learned counsel 
has contended that in the present case 
Basantwati had got the property under an 
award in lieu of maintenance and, therefore, 
it came within the exceptions mentioned in 
sub-section (2) of Section 14 of the Act. Sec- 
tion 14 is as follows:— 


“14. (1) Any property possessed by a 
female Hindu, whether acquired before or 
after the commencement of this Act, shall be 
held by her as full owner thereof and not 
as a limited owner. 


Explanation— In this sub-section, ‘pro- 
perty’ includes both movable and immovable 
property acquired by a female Hindu by in- 
heritance or devise, or at a partition, or in 
lieu of maintenance or arrears of mainten- 
ance, or by gift from any person, whether 
a relative or not, before, at or after her 
marriage, or by her own skill or exertion, 
or by purchase or by prescription, or in any 
other manner whatsoever, and also any such 
property held by her as stridhana immediate- 
ly before the commencement of this Act. 


(2) Nothing contained in sub-section (1) 
shall apply to any property acquired by way 
of gift or under a will or any other instru- 
ment or under a decree or order of a civil 
court or under an award where the terms of 
the gift, will or other instrument or the de~ 
cree, order or award prescribe a restricted 
estate in such property.” 


Reading the explanation it is quite clear that 
a property given in lieu of maintenance is 
included within the ambit of sub-section (1). 
Thus, a property possessed by a female 
Hindu even if it was a property granted in 
lieu of maintenance would be held by her as 
full owner after the commencement of the 
Act. Sub-section (2), however, makes an ex- 
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ception in favour of property acquired in the 
manner mentioned therein. 

8. In the present case it has been 
urged that by virtue of the award the pro- 
erty had been given to Basantwati only in 
leu of maintenance which obviously means 
chat she had a life interest therein and fur- 
ther that by virtue of the decree of the civil 
‘Court she had also been given a life interest 
and, therefore, since she had got the property 
in lieu of maintenance by virtue of an award 
ər a decree it falls within the exempted 
timits of sub-section (2) aforesaid. The lower 
appellate Court has found that the deed 
‘Ext. D-II) does not contain any restricting 
clause. The question which thus emerges is 
‘whether she acquired the property by virtue 
of the award or the decree or not. It is obvi- 
ous on the findings of the two Courts below 
that Basantwati had come in possession of 
che Jand in the year 1941. The dispute arose 
subsequently and the settlement also came in 
the year 1942. It is clear that she had the 
right to be maintained out of the family pro- 
perty. The deed thus merely acknowledged 
aer right to be maintained. Even so, the 
decree passed by the Commissioner did not 
create any new right in Basantwati. There 
also the question was whether the deed was 
segal and enforceable. He found in favour 
of Basantwati. Obviously, therefore, the pro- 
perty was not acquired by Basantwati by 
virtue of either the deed or the decree. In 
my view, therefore, sub-section (2) of Sec- 
sion 14 of the Act has no application. It, 
therefore, comes within the ambit of sub- 
section (1) of Section 14 of the Act. Accord- 
ngly, Basantwati acquired full ownership of 
the property which was in her possession at 
“he date of commencement of the Act in the 
year 1956. She was thus owner of the pro- 
>erty at her death and the Courts below 
Mave rightly come to this conclusion. 


9, The point aforesaid had been rais- 
ed in. two cases in this Court. The decisions 
therein support the view which I have taken. 
The first one is the case of Sumeshwar 
Mishra v. Swami Nath Tewari, 1970 BLJR 
735 = (AIR 1970 Pat 348) and the other is 
of Bindbashni Singh v. Smt. Sheorati Kuer, 
1970 BLJR 952 = (AIR 1970 Pat 104). In 
che former case it was held by a Bench of 
this Court that a property which a Hindu 
widow gets for maintenance, she gets as her 
right under the Hindu law and in such a 
situation even if there be a restrictive clause 
in an instrument conferring only a limited 
Tight on the widow it will have no effect be- 
vause in view of the explanation to sub-sec- 
tion (1) of Section 14 the widow becomes a 
full owner of the property. This is so be- 
zause the acquisition of the property is re- 
ferrable to a pre-existing right. If, however, 
it is not so referrable and the acquisition is 
by virtue of the instrument of decree or 
award which prescribes a restricted estate, the 
widow cannot get full ownership but con- 
linues to have the restricted estate by virtue 
pf sub-section (2) of Section 14. In the latter 
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case aforesaid, another Division Bench of 
this Court took the same view. In.view of 
the two Bench- decisions of this Court the 
point raised by learned counsel is of no 
avail. There is thus no substance in the first 
contention. 


10. I now come to the second point 
raised by learned counsel. The relevant por- 
tion of the provision of Section 69 of the 
Santal Parganas Tenancy (Supplementary 
Provisions) Act, 1949 is as follows:— 

“69. Bar to acquisition of right over 
certain lands— Notwithstanding anything con- 
tained in any law or anything having the 
force of law in the Santal Parganas, no right 
shall accrue to any person in— 

(a) land held or acquired in contraven- 
tion of the provisions of Section 20, or 
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right and lays down as follows:— 

“(1) No transfer by a raiyat of his right 
in his holding or any portion thereof, by 
sale, gift, mortgage, will, lease or any other 
contract or agreement express or implied 
shall be valid unless the right to transfer has 
been recorded in the record-of-rights and 
then only to the extent to which such right 
is so recorded: 

XX XX XX is 
It is followed by several provisos which are 
not relevant to the present case. Sub-sec. (2) 
provides that such a transfer shall be made 
to a bona fide cultivating aboriginal. Sub- 
section (3) lays down that “no transfer in 
contravention of sub-section (1) or (2) shall 
be registered or shall be in any way recog- 
nised as valid by any Court whether in 
exercise of civil, criminal or revenue jurisdic- 
tion”. Sub-section (4) provides that no de- 
cree or order shall be passed by any Court 
or officer for the sale of the right of a raiyat 
in his holding or any portion thereof nor 
shall any such right be sold in execution of 
any, decree or order, unless that right is re- 
corded in the record-of-rights. Sub-sec. (5) 
relates to the right of the Deputy Commis- 
sioner to evict the transferee of a transfer 
ae In contravention of sub-sections (1) and 


11. - The argument made on the basis 
of these provisions is that the deed of agree- 
ment amounted to a transfer of the interest 
in the suit lands in favour of Basantwati and 
Srinath and, therefore, it was in contraven- 
tion of the provisions of sub-section (1) of 
Section 20 and in view of clause (a) of Sec- 
tion 69 no right accrued to them. This argu- 
ment must be repelled so far as the acquisi- 
tion by Basantwati is concerned. In view of 
the concurrent findings of the Court below 
to the effect that Basantwati had come into 
possession of the property in lieu of main- 
tenance the question of her making any new 
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acquisition under the deed of’ agreement does 
not arise. 


12. Another argument made on the 
basis of the aforesaid provisions is that a 
finding of adverse possession in favour of the 
defendants is bad in law since the defendants 
could not prescribe after the passing of the 
„Santal Parganas Tenancy (Supplementary Pro- 
visions) Act in’ the year 1949. This argument 
is of no avail so far as the right acquired by 
Basantwati is concerned for the same reason, 
namely, that she had not either held or ac- 
quired the rights over the lands in Coniraven- 
tion of the provisions of the aforesaid Sec- 
tion 20. 

13. The next question is whether the 
acquisition of the right in the lands by the 
defendants second party, Srinath’s is hit by 
the provisions of Section 69 of the Santal 
Parganas Tenancy (Supplementary Provisions) 
Act. In order to decide this the question 
arises whether the deed of settlement was a 
transfer within the meaning of Section 69 
aforesaid. If it be so, then undoubtedly it 
would come within the mischief of Sec. 20 
and thus also of Section 69. In the circum- 
stances of the present case the deed of settle- 
ment cannot be held to be a deed of trans- 
fer. It is a case of family arrangement. The 
plaintiffs themselves said that there was a 
dispute in respect of the properties of Bhopal 
and the dispute was referred to arbitration by 
the parties concerned including Srinath Chou- 
dhary. The Panches settled the dispute by 
giving an award and the terms cf the award 
were accepted by the parties and they enter- 
ed into an arrangement accordingly and the 
deed of settlement signed by all the parties 
concerned was executed. It may be mention- 
ed that Srinath Choudhary had also made a 
claim to the property and raised a dispute. 
The plaintiffs themselves alleged that Srinath 
was an agnate of Bhopal. According to his 
own case, Srinath claimed to be a close 
- agnatic relation being the first cousin of 
Mohan Choudhary. He claimed to have 
performed the funeral rites of the aforesaid 
Bhopal and further that he had been adopted 
as the Karta Putra by Bhopal Choudhary. 
Accordingly he claimed to-have taken posses- 
sion of the entire properties of Bhopal at 
his death as his adopted son. This claim 
and the counter-claims made by the other 
parties had led to the reference of the dis- 
pute to arbitration which resulted ultimately 
in the deed of settlement executed by the 
parties. There cannot be the slightest doubt, 
therefore, that the deed of settlement was a 
family arrangement and it cannot be said to 
be a deed of transfer. 


14, In this connection I may refer to 
a decision of a Division Bench of this Court 
in the case of Kisto Chandra Mandal v. Mst. 
Anila Bala Dasi, AIR 1968 Pat 487. The 
question there was whether a deed amounted 
to a gift or a family arrangement and their 
Lordships held that in order to determine 
whether the transaction amounted -to a 
family transaction, the nature of the docu- 
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ment and the surrounding circumstances ha 
to be taken into consideration. The nature o 
a family settlement has also been discussed! 
in the case of Sahu Madho Das v. Mukand 
Ram, AIR 1955 SC 481. Their Lordships 
said that a compromise or family arrange- 
mënt is based on the assumption that there 
is an antecedent title of some sort in the 
parties and the agreement acknowledges and 
defines what that title is, each party relin- 
quishing all claims to property other than 
that falling to his share and recognising a 
right of the others as they had previously 
asserted it to the portion allotted to them 
respectively. It was further held that the 
Court will lean towards upholding family 
settlement as it is intended to bring about 
family peace and avoid future disputes which 
may ruin the family and further that it is 
not for the Court to determine whether at 
the time of the settlement the parties had 
antecedent title or not; it is sufficient that 
the parties asserted some kind of antecedent 
title or semblance of title. 


15. In this case admittedly Srinath 
was an agnate and had performed the last 
rites of Bhopal. Admittedly he had made 
claim to the properties which had been par- 
tially recognised and only a small area of 
land was allotted to him in settlement of the 
dispute raised by him. A memorandum of 
the aforesaid family settlement with the aid 
of the Panches was drawn up. There cannot 
thus be any doubt that the transaction ‘in 
question was a family arrangement under 
which Srinath had acquired .title to the lands. 

16. A deed of family arrangement is 
not a deed of transfer within the meaning of 
the word as defined in Sec. 5 of the Transfer 
of Property Act. In a case of transfer there 
must be an act by which a living person 
conveys property to another. A family set- 
tlement, as well settled, is a settlement be- 
tween the several members of the family of 
their dispute, each one relinquishing all 
claims in respect of property in dispute other 
than that falling to his. share and recognis- 
ing the right of the others to the portion al- 
lotted to them. The transaction thus re 
cognises rights and does not create new rights 
or new title (see Khunni Lal v. Gobind 
Krishna Narain, (1911) ILR 33 All 356; 
Fateh Singh v. Thakur Rukmmi Rawanji 
Maharaj, AIR 1923 All 387 and Mt. Maha- 
dei Kunwar v. Padarath Chaube, AIR 1937 
All 578 (FB)). 


17. It is thus clear that a deed of 
family settlement ending disputes between 
the parties respecting title to lands not be- 
ing a transfer within the meaning of Sec- 
tion 20 of the Santal Pargana Tenancy (Sup- 
plementary Provisions) Act, is not hit by the 
provisions thereof. In that view of the 
matter Section 69 of that Act cannot be 
held to bar any accrual of rights in the lands 
which are the subject matter of such a 
family arrangement. Therefore, it must be 
held that the acquisition of title by Srinath 
in the lands in suit cannot be said to be ille- 
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cal. On the findings of the Courts below he 
kad been in possession over the lands in 
question since then and had perfected his 
fitle by continuous possession for over 18 
rears. There is thus no substance even in 
this contention. 


‘18. Learned counsel did not press 
fhe third objection regarding the question of 
epplication of the principle of res judicata. 
the point was not raised before the two 
Courts earlier nor could he put forward the 
facts relating to the previous case in order to 
show whether the Court which had tried the 
former suit was competent to try the subse- 
quent suit. Similarly, learned counsel has 
given up the last point raised with regard to 
the application of Article 47 of the Limita- 
ton Act for the simple reason that even if 
the limitation be three years from the date 
cf the final order under Section 145 of the 
Code of Criminal Procedure, the concurrent 
Ending of the Courts below in the present 
case is that the plaintiffs were never in posses- 
Sion at any time before the suit and their 
ttle, if any, had been lost. 

19, There is thus no merit in this 
eppeal. It is accordingly dismissed with 
costs. 

. Appeal dismissed. 
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A, F. A. D. No. 464 of 1969, Dt. 9-8- 
1973, from order of Moniruddin Ahmed, 
Sub-J., ist Court, Monghyr, D/- 30-6-1969. 

Index Note:— (A) Civil P. C. (1908), 
Section 11 — Res judicata — Previous deci- 
s.0n in å contested suit — Variation by com- 
promise — Effect. 

Brief Note:-— (A) A compromise be- 
tween the parties to a suit is binding upon 
faem in subsequent proceedings. The stand 
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taken by any of the parties to the compro- 
mise in the earlier proceedings cannot be 
varied in subsequent proceedings. This will 
be so even if the compromise decree varies 
the decision in the previous contested suit. 
It might be open to a person to get a com- 
promise decree set aside on the ground that 
it was obtained by fraud or collusion. But 
unless this is done, it has all the force and 
binding effect of a decree passed by a com- 
petent Court. AIR 1954 SC 352 and AIR 
1956 SC 346, Rel. on. (Paras 11, 12) 


Index Note:— (B) Limitation Act (1908), 
Section 7 — “Discharge” —— Void and void- 
able transactions — Applicability. 


Brief Note:— (B) The word “discharge” 
has reference to the rights which are neces- 
sary to be avoided by a suit, that is, to 
voidable transactions. It has no application 
to void transactions and the same need not 
be set aside by institution of a suit for the 
purpose within six years. Where the transac- 
tions of conditional sale were void ab initio, 
it was not necessary for the father of the 
plaintiffs to institute any suit within a period 
of six years. Case law discussed. (Para 15) 


Index Note:— (C) Hindu Law — Mem- 
ber becoming ascetic — Effect. 


Brief Note:— (C) Where a member of 
a Hindu family becomes a Bairagi Vaishnava 
Sadhu after performing all the rituals and 
ceremonies and after complete renunciation of 
the wordly interest, he ceases to have any 
interest in his property or his interest in the 
family property, and his subsequent sale of 
the property is void ab initio. (Para 15) 


SUDGMENT:-—— This second appeal is 
by the defendants first party. The plaintiffs 
instituted a suit for a declaration that the 
deed of conditional sale dated 10-11-1951 
executed by Bankey Singh (defendant No. 6), 
their, uncle, and a deed of sale dated 17-3- 
1952 executed by one Ghanshyam alias Ghan- 
raj Singh, uncle of their father, were not 
binding on them. In order to appreciate the 
facts, it is necessary to give a short genea- 
logy of the family: 


OJHA SINGH 





| 
or Singh 
| 


Ranjit Singh ` 
Ghanraj Singh 





| 
i Singh 


Bankey Singh 
(Deft. No. 6) 


| 
Beleshwar Singh, 
(P1. No. 1) 


Rambhbalar Singh 
(Plif. No. 2) 


| 
Karu Singh 
(Deft. he 7) 


J 
| 


Jagdish Singh 
(Pl. No. 3) 
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2. The case of the plaintiffs is that 
Ojha Singh had two sons.—— Ruplal Singh 
and Ranjit Singh. Ranjit Singh died leav- 
ing behid his son Ghanraj. Ghanraj Singh 
became a Bairagi Sadhu more than thirty 
years ago after renouncing the world and 
was known as Ghanshyam Das. Ruplal 
Singh had two sons— Bhatu Singh and Karu 
' Singh (defendant No. 7) Bhatu Singh had a 
son Bankey Singh (defendant No. 6). Plain- 
tiffs are the sons of Karu Singh. According 
to the plaintiffs, Bankey Singh also became 
a Sadhu and was known as Basudeo Rama- 
nuj Das and lived at Jagganathpuri. In this 
way, according to the plaintiffs’ case, the en- 
tire family properties came in possession of 
the plaintiffs and their father Karu Singh. 
The plaintiffs at that time were minors. It is 
alleged that defendants Nos. 1 to 4, who are 
residents of the same village, with a view to 
grab the family properties e p 
created a false document by bringing the 
aforesaid Ghanraj Singh and Bankey Singh 
in their collusion, although on account of 
renouncing the world, they had ceased to 
have any interest in the family properties 
and got a deed of conditional sale (Ext. D) 
executed in their favour by Bankey Singh on 
10-11-1951 in respect of some of the family 
properties described in Schedule 2 of the 
plaint in the name of defendant No. 5 for 


` a nominal consideration of Rs. 1,000/-. It is 


further alleged that another collusive docu- 
ment, namely a deed of sale (Ext. D/1) was 
got executed on 17-3-1952 by Ghanshyam 
Das with respect to some other family pro- 
perties described in Schedule 3 of the plaint 
in favour of defendants Nos. 1 to 4. In order 
to Jegalise the aforesaid two deeds, Ghanraj 
was made to execute a deed of gift (Ext. B) 
in favour of Bankey Singh on 19-3-1952 in 
respect of his half share in the family pro- 
perties. According to the plaintiffs, 
aforesaid documents did not confer any right 
or title to the vendees and the same remain- 
ed inoperative. On 18-2-1957, defzndant 
No. 5 executed a deed oof Entkalnama 
(Ext. A) in favour of the female members of 
the family of defendants Nos. 1 to 4 with 
respect to the properties covered by the deed 
of conditional Sale in his favour. 


3. After completing the aforesaid 
fraudulent and collusive transactions, defen- 
dants Nos. 1 to 4 got a fraudulent Title Par- 
tition Suit No. 22 of 1952 filed by Bankey 
Singh against the plaintiffs and their father 
Karu Singh for partition of the family pro- 
perties claiming -/12/- annas share in tke pro- 
perties; -/8/- annas on the basis of the deed 
of gift executed by Ghanraj Singh and -/4/- 
annas onthe basis of his own rizht. A 
guardian-ad-litem was appointed far the 
plaintiffs, who were then minors, in the said 
suit, but he did not take any interest or step 
in the suit on behalf of the minors. 


. 4 The defence of Karu Singh in the 
said suit was that there was already a previ- 
ous partition in the family and that the deed 
of gift executed in favour of Bankey Singh 


of the plaintiffs,. 


the 
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by Ghanraj Singh was of no effect and that 
the plaintiff of that suit had no right to 
bring the suit as he had become a Sadhu 
which amounted to his civil death. The said 
suit was dismissed by the trial Court on a 
finding that there was a previous partition in 
the family. The trial Court further held that 
although Ghanraj had become a Sadhu, 
Bankey Singh (the plaintiff of that suit) had 
not become Sadhu. An appeal was filed by 
Bankey Singh and the lower appellate Court 
allowed the appeal and decreed the suit hold: 
ing that Bankey Singh had -/12/- annas share, 
A second appeal No. 1663/54 was filed by 
Karu Singh in this Court, but the appeal was 
dismissed. 

5. Subsequently, the present plaintiffs 
filed Title Suit No. 44 of 1960 for a declara- 
tion that the decree passed in the aforesaid 
Title Suit No. 22 of 1952 was fraudulent and 
not binding upon them. In this suit, a com- 
promise was entered into by the parties on 
27-6-1961, by which the decree passed in the 
earlier Title Suit No. 22 of 1952 was held 
to be void. Soon after the aforesaid com- 
promise, the present suit was filed by the 
plaintiffs on 16-12-1961 for the reliefs stated 
above on the ground that the deeds in ques- 
tion had cast a shadow upon their title and 
it was necessary for them to get the same 
declared as fraudulent, collusive and not bind- 
ing upon them. In the plaint, the plaintiffs 
alleged that the documents executed by 
Bankey Singh and Ghanraj Singh, who had 
renounced the world, were inoperative and 
fraudulent and the decree passed in Title 
Suit No. 22 of 1952 was also not binding on 
them. Besides impleading defendants Nos. 1 
to 4, the plaintiffs have also impleaded Pra- 
tap Narain Singh as defendant No. 5 in 
whose name the document of conditional] sale 
was taken, Bankey Singh is impleaded as de- 
fendant No. 6 and their father Karu Singh as 
defendant No. 7. 

6. The suit was contested only by de 
fendants Nos. 1 to 4, who are defendants 1s 
party in the suit. According to them Ghan 
taj or Bankey never became Sadhus and 
therefore, the documents executed by then 
were fully legal and binding upon the plain- 
tiffs and their father and they derived per 
fect and valid title under the transactions it 
question and were coming in possession o; 
the lands conveyed to them and were recog: 
nised as tenants by the landlords, who were 
granting receipts to them. It was furthe 
asserted that the decree passed in Title Sui 
No. 22 of 1952 was legal and valid and the 
interest of the plaintiffs was fully safeguardec¢ 
and that the compromise decree passed ir 
the subsequent Title Suit No. 44. of 1960 wa: 
collusive and not binding upon them. A writ 
ten statement was also filed by Bankey Singl 
5 oe of the case of the defendants firs 


7. The trial Court came to the fo 
lowing findings: 

(i) Ghanshayam Das and Bankey Singl 
(Basudeo Ramanuj Das) did not becom 
Sadhus and did not renounce the world; 
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(ii) The deed of. sale and the deed of 
conditional -sale were genuine, valid and 
Operative; 

(ii) Defendants first party acquired 
valid title under the aforesaid deeds: . 

(iv) The suit was barred by the princi- 
ples of res judicata and limitation. The suit 
was, accordingly, dismissed. 

8. On appeal by the plaintiffs, the 
lower appellate Court has decreed the suit 
and reversed the findings of the trial Court 
and came to the conclusion that Ghanraj 
Singh and Bankey Singh became Sadhus and 
renounced the world and, therefore, the do- 
cuments executed by them were inoperative 
and invalid in law and not binding- on the 
plaintiffs. Jt further held that the suit was 
neither barred by res judicata nor by limita- 
tion because the plaintiffs had no knowledge 
of the documents in question beyond the 
period of limitation. It also held that the 
plaintiffs had subsisting title in the properties 
in suit. 

9. Mr. Prem Lall on behalf of the 
appellants has challenged the findings of the 
lower appellate Court and has raised the fol- 
lowing contentions for my consideration; 


1. The decision in Title Suit No. 22 of 
1952 that Ghanraj Singh and Bankey Singh 
did not become Sadhus and did .not ‘sever 
their connections with their family properties 
would amount to a res judicta in the present 
suit and the effect of the said decision could 
not be taken away by a compromise decree 
in the subsequent Title Suit No. 44 of 1960, 
as the compromise was collusive; | 

- 2. The statements made by Ghanraj 
Singh and Bankey Singh, after having parted 
With their interests in ‘the family properties 
long ago, would not be binding upon the de- 
fendants first party; and 


3. The plaintiffs’ suit was barred under 
Section 7 of the Limitation Act, 1908, inas- 
much as the father of the plaintiffs, who had 
a right to institute the suit, not having 
brought the suit within a period of six years 
from the dates of the execution of the docu- 
ments in question, it would amount to giv- 
ing of a discharge of this right, if any, in 
favour of the present plaintiffs. 

10. In support of the first conten- 
tion, learned counsel submitted that the deci- 
sion in the earlier title suit, in which a con- 
tested decree was passed and findings were 
arrived at after consideration of the various 
materials on the record, would -still govern 
the present suit, inasmuch as a decision given 
by a Court cannot be brought to naught by 
the act of the parties themselves by a con- 
trivance such as an agreement or compro- 
mise, contrary to the findings in the earlier 
suit. Several decisions were cited to stress 
the proposition that a compromise decree is 
merely an agreement between the parties 
themselves and is not a decision by the Court, 
and that merely sets the seal of the Court 
on the agreement of the parties and the 
Court does not decide anything; nor it can 
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be said that the decision of the Court was 
implicit in it. And as the principles of res 
judicata apply only to a decision given by 
the Court, therefore, the earlier decision 
given in Title Suit No, 22 of 1952 would 
still be res judicata in the present suit with 
respect to the findings arrived at in the same. 


H. This question has been consider- 
ed in two Supreme Court decisions. In Shan- 
kar Sitaram Sontakke v. Balkrishna Sitaram 
Sontakke, AIR 1954 SC 352, it has been 
clearly laid down that a consent decree is as 
much binding upon the parties thereto as a 
decree passed by invitum. A compromise 
having been found not to be vitiated by 
fraud, misrepresentation, misunderstanding or 
mistake, the decree passed thereon had - the 
binding force of res judicata. In Sailendra 
Narayan Bhanja Deo v. The State of Orissa, 
AIR 1956 SC 346, it-was clearly held that a 
judgment by consent of the Court is as 
effective an estoppel between the parties as a 
Judgement whereby the Court exercises iis 
mind in a contested case. In this case, the 
plaintiff had lost in the trial Court on tke 
Don his IS a a compromise decree 

as passed In a First Appeal by the Patna 
High Court. The plaintiff in that suit subse- 
quently filed another suit and wanted to take 
a different position from that taken by him 
under the compromise decree. So far apply- 
ing the theory of estoppel is concerned, there 
is no -difficulty at all as the authorities are 
unanimous that a compromise between the 
parties to a suit is binding upon them in any 
subsequent proceeding’ and the stand taken 
by any of the parties to the compromise in 
the earlier proceeding cannot be varied in 
any subsequent proceeding. The facts of the 
present case, however, are different in this 
respect that the decision of a contested suit 
has been varied by a compromise decree 
arrived at between the parties subsequently.) - 
The question arises as to whether it was 
open to the parties to do that. 


1 I do not find that any distinc- 
tion can be made in either of the situation. 
In the subsequent suit the plaintiffs’ plea 
was that their guardian did not protect their - 
interest properly and, therefore, the earlier 
judgment was vitiated and not binding on 
them. By the compromise, this plea was ac- 
cepted, and as is evident, the findings in the 
earlier suit not being separable are as much 
binding upon the majors as on the minors 
in the said suit and, could be validly set 
aside in. the subsequent suit. A question 
then arises as to whether, instead ‘of taking 
a decision on contest from the Court to tha 
effect that the earlier decree was vitiated, was 
it open to the defendants themselves, instead 
of fighting a litigation, to suffer a consent 
decree admitting the infirmity in the earlier 
suit, If it is not permissible for the parties 
to do soin a subsequent proceeding, it 
should also not be permissible for them to 
do that even in the same proceeding at any 
subsequent stage after one judgment as it 
can very well be argued on the same reason 


+ 
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ings that if the trial Court has either dismiss- 


ed or decreed the suit on contest, those find- 
ings cannot be upset or undone by the ac- 
tion of the parties themselves by entering 
into a compromise at an appellate stage. In 
the Supreme Court decisions referrec to 
above, there is enough foundation for refect- 
ing the contention of Mr. Prem Lal. It 
might be open to a person to get a compro- 
mise decree set aside on the allegation that 
it was obtained by fraud or collusion as con- 
templated under Section 44 of the Evidence 
Act, but unless’ that is done, it has got all 
the force of a binding effect and of a de- 
cree passed by a competent Court. In this 
view of the matter, the decision in the ear- 
her Title Suit No. 22 of 1952 no longer 
existed and for all purposes it will be deem- 
ed to have been set aside by the compro- 
mise decree passed in Title Suit No. 44 of 
1960 and, therefore, it was open for the 
Courts below to decide independently and 
arrive at their own findings on the question 
raised before them. 

13. The next contention raised by 
learned counsel for the appellant that the 
admissions made by Bankey Singh and Ghan- 
taj Singh in the said compromise petition in 
Title Suit No. 44 of 1960 would not be 
binding upon the defendants first party, in- 
asmuch as Bankey Singh and Ghanraj Singh 
had made those statements at a time when 
they had already parted with their interest in 
the suit properties, is also of no avail to 
the appellants, inasmuch as the compromise 
decree has not been relied upon the Court 
of appeal below as an admission of the 
makers of those statements, but only for the 
purpose of testing the effect of the compro- 
mise decree on the question of res judizata 
o Vi earlier decree in Title Suit No. 22 of 


14. The lower appellate Court took 
the view that by the compromise decree pass- 
ed in Title Suit No. 44 of 1960, the decree 
in the earlier suit was set aside and, there- 
fore, that decree did not exist for app:ica- 
tion of the principles of res judicata. It has 
further held that it could not be shown by 
the contesting defendants that the said com- 
promise decree was either collusive or frau- 
dulent. Thereafter, it has proceeded to exa- 
mine the most important issue in this case as 
to whether Ghanraj Singh and Bankey Singh 
had renounced the world and, therefore, had 
no saleable interest in the properties covered 
by Exts. D and D-i. The lower appellate 
Court on a consideration of the evidence of 
the various witnesses examined on behalf of 
the plaintifis and the defendants and on an 
appreciation of the various documentary evi- 
dence relating to the dealings of the family 
properties, has recorded a finding that the 
aforesaid two persons Ghanraj Singh and 
Bankey Singh had renounced the world, ceas- 
ing all their connections with their family 
and their properties and that all the cere- 
monies, including Brija Home Sradh were 
performed. This finding is essentially a find- 
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ing of fact, supported by sufficient materials 
on the record in this case and, could not be 
challenged in this Court in a second appeal. 
The disputed transactions are of a period 
even prior to the institution of the Title 
Suit No. 22 of 1952 and it cannot be said 
that the appellants were led to any belief or 
acted on the basis of the judgment of the 
said title suit which would attract the prin- 
ciples of estoppel or the like- against the 
transferors. 


15. Now remains the last point urg- 
ed on behalf of the appellants, namely, the 
question of limitation. Learned counsel in 
support of the proposition has cited a series 
of decisions, namely, Sarda Prasad v. Lala 
Jamuna Prasad, AIR 1961 SC 1074; Madhu- 
sudan Mohapatra v. Gobind Sabat, AIR 
1965 Orissa 54 and Jagdish Narain v. Bishun 
Datt, AIR 1941 Oudh 165. In all the above 
cases it has been laid down that the word 
“discharge” occurring in Section 7 of the 
Limitation Act includes discharge of a right 
to sue and also the right for recovery of 
property and was not merely confined to, 
monetary claims. In all the cases referred 
to by the learned counsel, the rights which 
were held to be barred on account of the 
application of the theory of ‘discharge’ were 
the rights which were necessary to be avoid- 
ed by a suit That is, the transactions in 
question were not void but voidable, and an 
action within the period of limitation was 
necessary to be brought by the person to 
whom the right of relief was available and 
against whom also the period of limitation| 
had started to run. In the instant case, how- 
ever, in view of the finding of the Court of, 
appeal below that Bankey Singh and Ghanraj 
Singh had become Bairagi Vaishnava Sadhus 
after performing all the rituals and ceremo-' 
mies and after complete renunciation of the 
wordly interest, the transaction of the condi-! 
tional sale dated 10-11-1951 (Ext. D) and the 
Sale dated 17-3-1952 (Ext. D-1) executed 
subsequent to that, were void ab initio and, 
therefore, it was not necessary for Karu 
Singh, the father of the plaintiffs, to institute 
any suit within a period of six years and, 
therefore, the present suit is not barred by 
limitation. 

16. The Court of appeal below has 
also recorded a finding that the aforesaid two 
documents (Exts. D and D-1) were also with- 
out consideration and inoperative, and in 
view of this finding the defendants ist party 
did not derive any legal title in the suit land, 
na on this ground also the appeal should 
ail. 


17. All the points raised on behalf 
of the appellants having been found to have 
no substance, this appeal fails. It is, accord- 
ingly dismissed with costs. 

Appeal dismissed. 
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AIR 1974 PATNA 95 (V 61 C 27) 
ANWAR AHMAD AND B. D. SINGH, JJ. 
Bihar State Board of Religious Trust, 


Appellant v. Acharya Mahanth Amrit Das 
and another, Respondents. 


A. F. O. D. No. 79 of 1965, D/- 2-7- 
1973, from order of Alakh Sundar Prasad, 
Sub-J., Barb, D/- 11-12-1964. 

Index Note:— (A) Bihar Hindu Religious 
Trusts Act (1 of 1951), S. 1 — Act applies 
to Kabirpanthis. 


Brief Note:— (A) Kabirpanthis being 
Hindus, the Act would be applicable to them, 
provided it is found that the disputed Math 
was a public trust, because the Act applies 
only in cases of public trust and not of pri- 
vate trust. AIR 1959 SC 951, Relied on. 

(Para 10) 


Index Note:— (B) Bihar Hindu Religi- 
ous Trusts Act (1 of 1951), S. 2 — Relizious 
endowment — Public or private — Distinc- 
tion — Tests to determine. l 

Brief Note:— (B) Whether a religious 
trust is a public or private endowment de- 
pends upon the evidence of user, dedication 
and the circumstances of a particular case. 
The tests laid down by Supreme Court in 
various cases are not decisive one way or the 
other. Those tests have to be kept in view 
only while appraising the evidence adduced 
by the parties in a particular case. AIR 1957 
SC 133 and AIR 1963 SC 1638, Relied on. 

(Para 14) 


Index Note:— (C) Evidence Act (1872), 
Sections 115. 17 and 241 — Estoppel by con- 
duct — Mahants filme returns. under Religi- 
ous Trusts Act not being conscious of their 
rights —- They are nof barred from denying 
that tbere was publice frost (X-Ref:— 
Bihar Hindu Religious Trusts Act (i of 1951), 
S. 2). (Para 19) 


Brief Note:— (C) The conduct by itself 
is no proof of a fact, unless the conduct 
amounts to a waiver or acquiescence. Thus 
where the trustees, not being fully conscious 
of their rights or not being aware of the 
true state of law or facts, submitted returns 
under Section 59 of the Bihar Hindt Religious 
Trusts Act to the dictates of the Board of 
Religious Trusts, their conduct neither 
amounted to waiver of their right nor to ac- 
quiescence with knowledge of their legal 
rights and Section 115 of the Evidence Act 
would be no bar in their way to deny the 
fact that the trust in question was a public 
one. Mere conduct was not admission, as 
defined in Section 17 of the Evidence Act 
for making it eligible to be used as admis- 
sion under Section 21 of the Evidence Act. 

(Para 19) 


Index Note:— (D) Evidence Act (1872), 
Section 114 — Non-examination of important 
witness — Adverse inference when may not 
be drawn. 
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Brief Note:— (D) Where there were no 
inherent improbabilities in the evidence of 
witnesses examined by the plaintiff, non-exa- 


mination of the plaintiff himself may no? ° 


lead to any adverse inference against him. 
AIR 1940 Pat 683 and AIR 1959 Andh Pra 
272, Ref. (Para 21) 

Index Note:— (E) Bihar Hindu Religi- 
ous Trusts Act (1 of 1951), Section 43 — 
Action under, taken by Board — Question 
whether trust was public or private — Onus 
to prove. (X-Ref:— Evidence 
Ss. 101-104). 

Brief Note:— (Œ) Where properties of 
the suit were in the possession of Mahani 
for a long time the onus of proof that the 
properties were held in trust for public pur- 
pose of a religious or charitable character is 
on the Board who alleges that it was so. 

Held, further that where the parties had 
joined issue and had led evidence and 
the conflicting evidence could be weighed fo 
determine which way the issue could be de- 
cided, the abstract question of burden of 
proof became academic. (Para 24) 

R. S. Chatterji and Bhupendra Narain 
Sinha, for Appellant; J. C. Sinha, Devendra 
Prasad Sharma, Ramanugrah Prasad Singh, 
Purnendu Narain Sinha and Man Mohan, 
for Respondents. 

B. D. SINGH, J.:— This appeal by the 
Bihar State Board of Religious Trust througk 
its President is directed against the judgment 
and the decree passed by the Subordinate. 
Judge in title suit No. 44/78 of 1959/64 hold- 
ing that the properties ` mentioned in the 
Schedules of the plaint were personal pro- 
perties of the plaintiffs and they were not the 
properties of the Public Trust. The learned 
Subordinate Judge also set aside the order 
dated the 28th February, 1959, (Ext. 12) 
passed by Shri M. K. Chatterji, an authority 
under Section 43 of the Bihar Hindu Reli- 
gious Trusts Act, 1950, (hereinafter referred 
to as ‘the Act’). 


2. Mahanth Rambilas Das (original 
plaintiffrespondent No. 1) and Shri Das 
(plaintiff-respondent No. 2), the latter Chela 
of the former, had imstituted a title suit on 
the 27th April, 1959, for declaration that the 
order dated the 28th February, 1959 (Ext. 12}, 
passed by the authority under Section 43 of 
the Act was illegal and for further declara- 
tion that the properties mentioned in Sche- 
dules A and B of the plaint were not endow- 
ed properties; rather they were personal pro- 
pertics of the plaintiffs. 

3. The case of the plaintiffs in brief 
was that the aforesaid properties were ac- 
quired by them and their predecessors-in-in 
terest by dint of their labour. No trust was 


‘either public or private ever created with re- 


gard to those properties. The plaintiffs in 
response to the notices issued under Sec. 59 
of the Act and under coercion or threat of 
prosecution. had submitted return and had 
also paid taxes to the Bihar State Board of 
Religious Trust for sometime. 


Act (1872), 


- 
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vice to the effect that the Act was not appli- 
cable to their personal properties, they filed 
an application under Section 43 of the Act 
for determination that the Math at Sikardar- 
pur, with the properties attached to it, was 
in the nature of private property of the 
plaintiffs and it did not relate to a public 
trust. However, the authority held that the 
beneficiaries were general public professing 
Kabirpanthi tenet, and that the Math pro- 
perties were in the nature of public religious 
trust. Therefore, the Act was applicable to 
the Math. Aggrieved by the said order the 
plaintiffs under sub-section (5) of Section 43 
of the Act instituted the suit to get the above 
order set aside. 


-  & A written statement was filed on 
behalf of the defendant-appellant on the 19th 
August, 1959, and an additional written state- 
' ment was filed on the 11th February, 1963. 
The case of the appellant, as disclosed in 
those written statements, was that Kabir 
Saheb, the founder of the Kabirpanth, had esta- 
blished the Kabir Chaura Math at Varanasi 
with considerable properties donated by the 
Muslim rulers for propagation of the Kabir- 
panthi tenet (doctrine). Plaintiff No. 1, accord- 
ing tothe defendant, wasthe Mahanth of the 
said Kabir Chaura Math at Varanasi and the 
Math at Sikandarpur with all its properties, 
including the properties mentioned in Sche- 
dules A and B of the plaint, were in the 
nature of subsidiary Math (branch Math) of 
Kabir Chaura Math at Varanasi. Plaintiff 
No. 1 mostly resided at Varanasi and rarely 
used to stay at Sikandarpur Math where he 
used to come only to look after the proper- 
ties,-to meet the disciples there and to pro- 
pagate the Kabirpanthi doctrine. Plaintiff 
No. 2 was the Chela of plaintiff No. 1. Ac- 
cording to the defendant, the plaintiffs were 
falsely claiming the suit properties as “heir 
private and personal properties, although they 
were public trust properties, meant for meet- 
ing the cost of stay of Sadhus in the said 
Math at Sikandarpur and for propagation of 
Kabirpanthi doctrine. According to the fur- 
ther case of the defendant, the plaintiffs had 
submitted returns and paid the taxes. on 
notices from the Board under Section 59 of 
the Act, and were assessed from time to 
time. It was further pleaded that the suit 
was undervalued, the court-fee paid was in- 
sufficient, the suit was barred by law of limi- 
tation, estoppel, waiver and acquiescence, as 
also under Section 42 of the Specific Relief 
Act and that the plaintiffs had no cause of 
action for the suit. 


5, On the pleadings of the parties 
various issues were framed out of which 
only two are important for the purpose of 
this appeal. On the submissions of the coun- 
sel of the parties before us the findings of 
the Court below on the two issues fell for 
consideration. Those two issues. were: 

(8) Is the plaint property private per- 
sonal property of the plaintiffs and not the 
public trust property? 
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(10) Is the impugned order under S. 43 
of the Bihar Religious Trust Act dated 28-2- 
1959 with respect to the plaint property ille- 
gal, yaong jurisdiction and fit to be set 
aside 


6. On behalf of both the parties vari- 
ous witnesses were examined and documen- 
tary evidence was also filed in support of 
their respective cases on the two issues, re- 
ferred to above. The learned Subordinate 
Judge after considering the various materials 
on the record on issue No. 8 found that the 
suit properties were private and personal pro- 
erties of the plaintiffs and that they did not 
relate to any public trust as contended on 
behalf of the defendant and as held by the 
order dated the 28th February, 1959 (Ext. 12) 
by the authority under Section 43 of the Act. 
In substance, the learned Subordinate Judge 
decided this issue in favour of the plaintiffs. 
Likewise, under issue No. 10 he held that 
the order dated the 28th February, 1959 
(Ext. 12) was illegal and without jurisdiction. 
Therefore, he set aside that order. Thus, 
issue No. 10 was also decided in favour of 
the plaintiffs. 

7. Mr. R. S. Chatterji, learned coun- 
sel appearing on behalf of the appellant, has 
assailed the judgment and the decree of the 
learned Subordinate Judge based upon the 
findings under issues Nos. 8 and 10. 

8. It would be convenient to deal 
with the findings of the learned Subordinate 
Judge under both the aforesaid issues toge- 
ther as they are inter-connected. Mr. Chatter- 
ji submitted that the said findings cannot be 
sustained on the evidence on the record. Ac- 
cording to him, the learned Subordinate 
Judge failed to appreciate the evidence which 
clearly establishes that the Math at Sikandar- 
pur with all its properties, including the pro- 
perties mentioned in Schedules A and B of 
the plaint, was a public trust, governed by 
the Act. He drew our attention to Ext. J 
dated the 2ist September, 1916, which is a 
certified copy of the deed of arrangement, 
executed by Mahanth Gur Prasad Das Jee 
and others, including Rambilas Das Jee 
(plaintiff No. 1), describing therein as resi- 
dents of Mahalla Kabir Chaura, Math Kabir 
Das, Banaras City. The relevant portion of 
the said deed reads as: 


“The followers of Kabir Panthi sect are 
found almost everywhere in India and its 
main Asthan is at Mohalla Kabir Chaura, 
Banaras City. There are several Asthans 
subordinate to it in the district of Banaras 
and other districts and provinces. There are 
every kind of movable and immovable pro- 
perties, houses, Zamindari, culiivation, uten- 
sils, appurtenances, cash and materials ete. 
appertaining thereto (Math). The same has 
been in use oyer charitable purposes accord- 
ing to old customs. The Mahanth for time 
being or any body is not competent to let: 
out the same in rehan, or sell it or make 
any kind of transfer. (or to do anything) 
against customs. No Mahanth is absolute 
proprietor of the above-mentioned properties, 


1974 
: father the Mahanth for the time being has 
been the manager and supervisor thereof. For 
some time past, there had been ill-feeling 
among us regarding the management of the 
property appertaining to the said math due 
to which (ill feeling) deterioration and loss 
‘had been caused in the improvement of the 
Asthan and income etc. and the management. 
The reason for the same is that the entire 
work appertaining to the Asthan, which is 
in very large number, has been done under 
the management and advice of only one per- 
son. Hence for the sake of proper manage- 
ment of the Asthan and all the arrangement 
appertaining thereto it is necessary to get the 
management done through panchayat, con- 
sisting of us the executants as members:— 


1. So long as the executant No. 1, ie., 
Mahanth Gur Prasad Das Jee, who has ceas- 
ed to have all concern with all the affairs 
(works) of a Mahanth, remains alive, he 
shall be the head member of the Panchayat 
and his respect shall all along remain intact 
as usual. Thereafter, executant No. 2 who 
has been installed on the Gaddi of Asthan 
Kabir Chaura according to custom, shall re- 
main Gaddinashin, and his respect also shall 
be like that of a Gaddinashin. 

2. The name of executant No. 2 shall 
be recorded in respect of the entire proper- 
ties i.e., Zamindari, cultivation, village affairs, 
houses and other movable and immovable 
properties appertaining to Asthan Kabir 
Chaura, for the purpose of Court affairs etc. 
in the column of milkiat, but he shall not 
be competent to let out the property in re- 
han or sell the same or to make any kind of 
transfer. In special circumstances, this wi 
be done with the consent of all the members 
of the Committee, if there will be necessity 
to transfer the property. 


3. No affairs and management of the 
‘Asthan, besides ordinary and daily works 
which shall continue to be done with the 
powers of Mahanth Gaddinashin, shall be 
done without the approval of the Panchayat. 
Tf any difference arises regarding manage- 
ment, affairs or action of any one of the 
members cf the Panchayat, it shall be settled 
by majority of opinion. 


_ 4 No member of the Panchayat for the 
time being shall be changed without the 
decision and approval of the Panchayat. If 
any person (member) turns to be a man of 
bad character, or shows any recusancy in 
religious matters, or if he causes disturbance 
in the business of the Panchayat, this matter 
will be referred to the Panchayat and that 
person shall be removed according to the 
decision of the Punches, and in his place a 
Kabir Panthi Sadhu for the time being, of 
[Kabir Chaura Asthan shall be appointed. 

5. The number of the members shall be 
mine, but in every case, the Panchayat shall 
mot be complete without the Mahanth, for 
the time being, being a member of it. 

6. That each member shall be jointly 
kesponsible for the (work of) Panchayat (i.e.) 
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that one, who shall be entrusted with a parti- 
cular work of the Asthan shall do the work 
with full enthusiasm and interest. He shall 
not act otherwise. If he does so, the Pan- 
chayat is competent to remove him. It shall 
also be proper (for the Panchait) to render 

services according to old customs, to the 
sewaks and other Fakirs, who may come to 
the Math, or who may have concern with it, 
and as they may deserve. There should be 
no slackness in charitable works and religious 
discourses. 


7. That all the works and affairs relat- 
ing to the Math shall be done with the con- 
sent and advice of Gur Prasad Das Jee, so 
that cordial relation may exist between gad- 
ee chela and Mahanth Gur (Prasad) 

as. 

8. If any difference may crop up in 
the Committee, due to which, disturbance 
may be caused in the management of the 
said Math, in that case (1) Jagmohan Das 
Jee of Asthan Banti Darwaza, Baroda Guja- 
rat and (2) Mahanth Mangal Das Jee, Chela 
of Mahanth Shyam Das Jee of Asthan 
Naigolwar, Baroda City, Gujarat and (3) 
Mahanth Basant Das Jee, Chela of Mahanth 
Harkisun Das Jee of Asthan Umdabad, Naya 
Darwaza, Kanyarapol, (4) Premdas Jee 
Chela of Mahanth Mangal Das Jee, of 
Asthan Samhapur, district Darbhanga. (5) 
Mahanth Bishun Das, Jee, of Asthan Bal- 
dahi, district. Darbhanga and (6) Mahanth 
Bhikham Das Jee, Chela of Mahanth Ram- 
charan Das Jee of Asthan Gomabhi Maker? 
Nepal, (7) Mahanth Hansraj Das Jee, 
Chela of Mahanth Krishna Das Jee of 
Asthan Mainpur, district Motihari, (8) Bhag- 
wat Das Sewak son of Shankar Sahu of 
Gola Gopalpur, district Gorakhpur, (9) 
Mahanth Gobardhan Das Jee, Chela of 
Mahanth Sanwaldas Jee of Asthan Jalkar, 
district Balia, and (10) Mahanth Bhagwat Das . 
Jee, Chela of Mahanth Mosahebdas jee of 
Asthan Basatpur, district Darbhanga, (11) 
Kanhai Lal son of Jangi Sahu, Sewak of 
Nagar Nousa, district Patna or the Mahanth 
who may be on the Gaddi in their place, 
shall come here and enquire into affairs of 
the committee and remove the member, who 
may be found at fault, from the membership 
of the committee, and in his place appoint 
another fit Sadhu, who may be available that 
time in the Kabir Chaura Math, so that the 
management of the Math, puja, arti, sewa of 
sadhus, may continue to be done............ j 

: Learned counsel emphasised that 
Ext. J. clearly indicated that the main Asthan 
of the followers of Kabirpanthi sect was at 
Mahalla Kabir Chaura, Benaras. There were 
several Asthans Subordinate to that in the 
district of Varanasi and other districts and 
Provinces. ed counsel submitted that 
the Math at Sikandarpur in the State of 
Bibar was subordinate to the Asthan at 
Kabir Chaura. The Asthan also owned and 
possessed movable and immovable properties, 
including cash and other materials, which 
were used for charitable purposes. Any 


nate A TI 
ctr inne = on 


98 Pat. [Prs. 9-11] Board of Religious Trust v. A. M. Amrit Das (B. D. Singh J.) 


Mahanth, who was holding the property of 
the Asthan at the relevant time was not com- 
petent to let out the properties of the Asthan 
or the Math or to mortgage or to encumber 
them. None of the Mahanths was absolute 
proprietor of the properties of the Asthan or 
the Math and he was a simple manager or 
supervisor of the properties of the Math. Mr. 
Chatterjee drew our attention to paragraph 1 
of Ext. J in order to show that none of the 
Mahanths had any personal interest in the 
properties of the Asthan. Simply the right 
of management was passing from one Ma- 
hanth to the other. As long as Mahanth 
Gur Prasad Das Jee (executant No. 1) was 
alive, he was to manage the property of the 
Asthan and after his death it was to pass on 
to Rambilas Das Jee (plaintiff No. 1) who 
was executant No. 2 of the deed of arrange- 
ment and the name of Rambilas Das Jee 
was to be recorded in respect of the entire 
properties of the Asthan. Mr. Chatterji 
pointed out that paragraph 6 of Ext. J clear- 
ly indicated that it was a public religious 
trust. The beneficial interest was vested in 
an uncertain and fluctuating body of persons. 
The executants of Ex. J made it clear that 
the Asthan was to render full Service, accord- 
ing to old customs, to the sewaks and other 
Fakirs, who might come to the Math or who 
‘might have concern with it and as they might 
deserve. It was further enjoined upon the 
executants, who were jointly responsible for 
the work of Panchayat, that there should be 
no slackness in charitable works and religious 
discourses. If any of the Mahanths, who 
was in charge of the management at the 
relevant time, was found to be at fault in 
not discharging the charitable works proper- 
ly, the Panchayat was competent to remove 
him. Paragraph 8 also provided that after 
his removal a suitable member of the com- 
mittee or another suitable Sadhu who might 
‘be available that time in the Kabir Chaura 
Math, might be taken in so that the manage- 
ment of the Math, puja, arti, sewa of sadhus, 
might continue to be done. According to 
learned counsel, the emphasis in Ext. J. is 
on charitable works, such as, puja, arti, sewa 
of sadhus and other Fakirs. Among the 
properties in Ext. J is also a Math situated 
at mauza Bahadurpur, pargana Pillichh, dis- 
trict Patna, which is the subject matter of 
one of the disputed properties. 


10. Learned counsel in this connec- 
tion drew our attention to the provisions con- 
tained in Section 2 (1) of the Act, which de- 
fines ‘religious trust’? as follows:— 


“religious trust? means any express Of 
constructive trust created or existing for any 
purpose recognised by Hindu Law to be 
religious, pious or charitable, but shall not 
include a trust created according to the Sikh 
religion or purely for the benefit of the Sikh 
community and a private endowment created 
for the worship of a family idol in which 
the public are not interested.” 

On the basis of the above provisions learned 
counsel submitted that the provision is wide 


— 
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enough to include even constructive trust and 
from Ext. J it was obvious that the subsidiary 
disputed Math in the State of Bihar was also 
for the benefit of the Sadhus, Sevaks and 
Fakirs and, therefore, it was a public trust 
within the purview of the Act. Section 2 (e) 
defines ‘Hindu’ as “a person professing any 
religion of Hindu origin and includes a Jain 
and a Budhist, but does not include a Sikh.” 
Learned counsel submitted that the learned 
Subordinate Judge erred in holding under 
issue No. 10 in paragraph 40 of his judg- 
ment that the defendant had failed to esta- 
blish whether the followers of Kabir Saheb 
were Hindus within the meaning of the Act. 
In order to substantiate his contention learn- 
ed counsel relied on a Bench decision of 
this Court in Baijaynanda Giri v. State of 
Bihar, AIR 1954 Pat 266, where Ramaswami 
and Sinha, JJ. (as they were then), while 
dealing with Section 59 of the Act, held that 
Kabirpanthis were of Hindu origin and the 
Act applied to trusts existing for the benefit 
of Kabirpanthis. No doubt in my opinion, 
this submission of the learned counsel is 
well founded. Kabirpanthis being Hindus, 
the Act would be applicable to them, pro- 
vided it is found out that the disputed Math 
was a public trust, as has been held by the 
Supreme Court that the Act applied only in 
case of public trust and not to private trust 
—vide Mahant Ram Saroop Dasji v. S. P. 
Sahi, AYR 1959 SC 951. Therefore, the main 
consideration in the present case is whether 
the disputed Math was a public religious 
trust. In the above case their Lordships at 
p. 956 in para. 6 observed: 


“esses LO Put it briefly, the essential 
distinction is that in a public trust the bene- 
ficial interest is vested in an uncertain and 
fluctuating body of persons, either the public 
at large or some considerable portion of it 
answering: a particular description; in a pri- 
vate trust the beneficiaries are definite and 
ascertained individuals or who within a de- 
finite time can be definitely ascertained. The 
fact that the uncertain and fluctuating body 
of persons is a section of the public follow- 
ing a particular religious faith or is only a 
sect of persons of a certain religious per- 
suasion would not make the trust a private 
frust...... niade 


ii. Mr. Chatterji submitted that by 
reading Ext. J and other evidence on the 
record the following ingredients are found in 
tbe present case, which establish that Sikan- 
darpur Math was a public trust; (a) promo- 
tion of religion; (b) Spiritual head; íc) from 
head to particular disciple to be nominated 
for the sake of managing the Math proper- 
ties. In this connection learned counsel 
drew our attention to sub-section (n) of Sec- 
tion 2 of the Act, which provides that “trus- 
tee” means any person, by whatever designa- 
tion known, appointed to administer a religi- 
ous trust either verbally or by or under any 
deed or instrument or in accordance with - 
the usage of such trust......cc000.” 


i 
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He .also referred to sub-section (p) to S. 2 


t of the Act, which provides that “trust pro- 


| perty” means the property appertaining to a 


‘ religious trust. Other ingredients Mr. Chat- 


. terji pointed out, 


(d) Office devolving on 


` different Mahanths according to usage and 


requirement for the sake of management; (e) 
Beneficiaries will be members of the frater- 
nity, that is, followers of Kabirpanthis of 
other religious persons, namely, sadhus, (£) 
The properties to be managed by Mahanth. 
(g) Religious discourses to be conducted in 
the Math and religious books to be kept 
there. (h) Sadhus to be fed. (i) Mahanths, 
who were to manage the properties, were 
celibates and (j) Building of the disputed 
Math contained 30 to 32 rooms, which were 


much beyond personal requirements. All 
these ingredients taken together, learned 
counsel contended, clearly proved that the 


Math at Sikandarpur was established for the 
service of a particular cult, namely, Kabir- 
panthi, and the income of the properties at- 
tached to it was for rendering services to 
sewaks, Fakirs and Sadhus and for other 
charitable works and religious discourses. The 
properties, therefore, attached to the Math 
pe relating to public trust governed by the 
ct. 


12. In order to substantiate his con- 
tention he relied on Ram Parkash Das v. 
Anand Das, AIR 1916 PC 256 corresponding 
to 24 Cal LJ 116, where it was held that “an 
asthal, commonly known in Northern India, 
as a muth is an institution of a monastic 
nature. It is established for the service of a 
particular cult, the instruction in its tenets 
and the observance of its rites. The follo- 
wers of the cult and disciples in the institu- 
tion are known as chelas; the chelas are of 
two classes celibate and non-celibate, ......... 
The Mahant is the “head of the institution. 
He sits upon the gaddi; he initiates candi- 
dates into the mysteries of the cult; he super- 
intends the worship of the idol and the ac- 
customed spiritual rites; he manages the pro- 
perty of the institution; he administers its 
affairs; and the whole assets are vested in him 
as the owner thereof in trust for the institu- 
tion itself.” Mr. Chatterji pointed out that 
the various fests have been laid down by the 
Supreme Court for ascertaining as to whe- 
ther a religious endowment is a private trust 
or a public trust. In this connection he re- 
ferred to Deoki Nandan v. Murlidhar, AIR 
1957 SC 133. He drew our attention to their 
Lordships’ observation at p. 136 in para. 5 to 
the following effect :— 


“It will be convenient first to consider 
the principles of law applicable to a deter- 
mination of the question whether an endow- 
ment is public or private, and then to ex- 
amine, in the light of those principles, the 
facts found or established. The distinction 
between a private and a public trust is that 
whereas in the former the beneficiaries are 
specific individuals, in the latter they are the 
general public or a class thereof. While in 
the former the beneficiaries are persons who 


Board of Religious Trust v. A. M. 


Amrit Das (B. D. Singh J.) [Prs. 11-12] Pat. 99 


are ascertained or capable of being ascer- 
tained, in the latter they constitute a bod 
Which is incapable of ascertainment ......... j 
Learned counsel submitted that in view of 
the above observation in the instant case the 
beneficiaries are general public or a class 
thereof. To fortify his contention he relied 
on the same judgment at p. 137, para. 7, 
wherein it was observed, 


“when once it is understood that the true 
beneficiaries of religious endowments are not 
the idols but the worshippers, and that the 
purpose of the endowment is the maintenance 
of that wordship for the benefit of the 
worshippers, the question whether an endow- 
ment is private or public presents no difficulty. 
The cardinal point to be decided is whether 
it was the intention of the founder that 
specified individuals are to have the right of 
worship at the shrine, or the general public 
or any specified portion thereof. In accord- 
ance with this theory, it has been held that 
when property is dedicated for the worship 
of a family idol, it is a private and not a 
public endowment, as the persons who are 
entitled to worship at the shrine of the deity 
can only be the members of the family, and 
that is an ascertained group of individuals. 
But where the beneficiaries are not members 
of a family or a specified individual, then 
the endowment can only be regarded as pub- 
lic, intended to benefit the general body of 
worshippers.” 


He also referred to Narayan. Bhagwant- ` 
rao Gosavi Balajiwale v. Gopal Vinayak 
Gosavi, AIR 1960 SC 100 where their Lord- 
ships observed that the question of intention 
to dedicate the place for the. use of the public 
or of the user by the public being as of right 
Was necessarily a matter for inference from 
the nature of the institution and the nature 
of the user and the way the institution had 
been administered. Once a long course of 
user by the public for the purpose of wor- 
ship was established, and the fact of a sepa- 
rate endowment in trust for the deity was 
also proved, it was fair to infer that the in- 
stitution must have been dedicated for user 
by the public (unless the contrary was esta- 
blished)— particularly when the character of 
the temple, its construction, the arrangement 
of the various parts of the temple and the 
nature of the deities installed there were 
similar to what obtained in admittedly public 
temples. Similarly, when user by the public 
generally to the extent to which there was a 
worshipping public in the locality was esta- 
blished, it was not unreasonable to presume 
that the user by the public was as of right, 
unless there were circumstances clearly sug- 
gesting that the user must have been permis- 
sive or that the authorities in charge of the 
temple had exercised such arbitrary power of 
exclusion that it could only be ascribed to 
the private character of the institution: The 
extensiveness of the temple and of grants to 
it were pertinent circumstances to be taken 
into account in judging the nature and extent 
of the public right.” 
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13. On the basis of the above observa- 
tions learned counsel submitted that in the 
present case also the building of the Math 
contained 30 to 32 rooms. The extensiveness 
of the building indicated that it was meant 
for general public or class thereof. 


14. He further relied on Tilkayat Shri 
Govindlalji Maharaj v. State of Rajasthan, 
AIR 1963 SC 1638, where their Lordships ob- 
served that where evidence in regard to the 
foundation of a temple was not clearly avail- 
able, the question whether a Hindu temple 
was public or private was determined by re- 
lying on certain other facts which were treat- 
ed as relevant, was the temple built in such 
an imposing manner that it might prima facie 
appear to be a public temple? The appzar- 
ance of the temple of course could not be 
a decisive factor; at best it might be a rele- 
vant factor. Were the members of the public 
entitled to an entry in the temple? Were they 
entitled to take part in offering service and 
` taking Darshan in the temple? Were the 
members of the public entitled to take part 
in the festivals and ceremonies arranged in 
the temple? Were their offerings accepted as 
a matter of right? The participation of the 
members of the public in the Darshan in the 
temple and in the daily acts of worship or in 
the celebrations of festival occasions might be 
a very important factor to consider in deter- 
mining the character of the temple. Some 
temples of this cult might have been private 
‘in the past and some of them might be pri- 
vate even today. Whether or not a parti- 
cular temple was a public temple must neces- 
sarily be considered in the light of the rele- 
vant facts relating to it. 


14-A. In my opinion, in the cases re- 
ferred to above their Lordships while jaying 
down the tests for distinction of a private 
and public endowment have emphasised that 
it depends upon the evidence of user, dedica- 
tion and the circumstances of a particular 
case. Reference may be made to the case of 
, |Deoki Nandan, AIR 1957 SC 133, referred to 
above, on which reliance has been placed on 
: behalf of the appellant. In that case, it was 
also observed that the question as to the szope 
of the dedication was a mixed question of 
law and fact, the decision of which must 
depend on the application of legal concepts 
of a public and a private endowment to the 
facts found. Similarly, in Tilkayat Shri 
Govindlalji Maharaj, AIR 1963 SC 1638, their 
Lordships have observed, as mentioned ear- 
lier, that whether or not a temple was a pub- 
lic temple must necessarily be considered in 
the light of the relevant facts relating to that, 
It may further be noticed that in none of 
the cases their Lordships have observed that 
any of the tests was decisive in one way or 
the other. Those tests have to be kept in 
view while appraising the evidence adduced 
by the parties in a particular case. 

15. Mr. J. C. Sinha, learned counsel 
appearing on behalf of the respondents, at 
the first instance contended that Ext. J was 
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not admissible. In this connection he drew 
our attention to para. 26 of the judgment 
of the trial Court where it has been observed 
that the certified copy of Ext. J was marked 
as an exhibit on formal proof having been 
waived by the defendant as per order No. 101 
dated the 4th May, 1964, and not on formal 
proof being waived on behalf of the plaintiffs. 
On the very next day a petition was filed on 
behalf of the plaintiffs that they had not 
waived the formal proof of Ext. J. There- 
fore, they had prayed for expunging the evi- 
dence taken on the basis of Ext. J. The said 
petition was filed before Mr. K. D Prasad, 
predecessor-in-office of the learned Subordi- 
nate Judge, who had passed the impugned 
judgment. Mr. Prasad had left the matter 
to be decided at the time of hearing. The 
learned Subordinate Judge, who has passed 
the judgment under consideration, held that 
Ext. J was not to be taken into consideration. 


46. Mr. Chatterji, however, urged that 
the learned Subordinate Judge has erred in 
not taking into consideration Ext. J. Accord- 
ing to him. Ext. J was admissible into evi- 
dence. He referred to clause (a) of Section 65 
of the Evidence Act, which reads as: 


“Secondary evidence may be given of the 
existence condition or contents of a document 
in the following cases :— 

(a) when the original is shown or appears 
to be in the possession or power— 

of the person against whom the docu» 
ment is sought to be proved, or of any per- 
son out of reach of, or not subject to, the 
process of the Court, or of any person Jegally 
bound to produce it, and when, after the 
notice mentioned in Section 66, such person 
does not produce it;” 


He also drew our attention to order No. 80 
dated the 29th April, 1963, passed by the 
learned Subordinate Judge, the relevant por- 
tion of which reads as: 


“Defendant files certified copy of deed of 
Intazamnama along with a petition and prays 
that the original of it may be called for from 
the plaintiff as the same is in his custody. 

The plaintiff files a petition praying that 
the above petition be rejected or the plaintiff 
be given time to enquire about the existence 
of the original Intazamnama. Plaintiff to file 
the original document.” 


17. In my opinion, this portion of the 
order sheet ought to have been included in 
the paper book but it was not done due to 
the mistake on the part of the appellant. 
Generally Courts do not look to the materials 
or part of the document which are not includ- 
ed in the paper book, but, in the instant case, 
in the ends of justice I will condone the 
laches on the part of the appellant and will 
look into Ext. J and will also take it into con- 
sideration. In that view of the matter, Ext. J 
would be admissible into evidence. But still 
it remains to be examined as to how far if 
is relevant and what evidentiary value it has 
got. It may be noticed that Ext. J no doubt 
indicated that Rambilas Das plaintiff No. 1, 
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was Mahanth of Kabir Chaura Math at 
Eenaras, of which Bahadurpur Math was a 
branch but it did not specifically speak of 
Sikandarpur Math and the properties attached 
to it, as given in the plaint. 


18. Mr. Chattarji, however, urged that 
in the present case the plaintiffs had filed 
annual returns before the Board for the years 
1351 to 1956, which had been marked Exts, 
E Series. As an illustration, learned counsel 
referred to Ext. B/l. Under serial No. 2, 
‘name of the trust’, Sikandarpur is mentioned. 
Under serial No. 4, ‘Main Math Sikandarpur 
branch Math Bahadurpur’ is mentioned. 
(Under serial No. 5, ‘names of trustees, Shri 
Mahanth Rambilas Das, (plaintiff No. 1), 
Manager Sri Mahanth Siri Das (plaintiff 
Mo. 2) chela Mahanth Rambilas Das is men- 
tioned. Under serial No. 9 ‘objects of the 
Trust’, it is clearly mentioned, ‘propagation 
of religion, service to Sadhus and Atithis and 
propagation of religion of Kabir Saheb’. 
Under serial No. 13 ‘annual expenditure’ on 
religious objects Rs. 850/- and on charitable 
objects Rs. 215/- are entered. Under serial 
No. 14 ‘particulars as to import and customs 
and usages followed’-— it is mentioned as 
“Guru Parab, Bhandara on the date of birth 
of Kabir Saheb”. Similarily, the plaintiffs 
Lave also submitted budget estimate (Ext. C) 
to the Board for the year 1956-57. 


19. Mr. Sinba, on the other hand, 
contended that the statement contained in 
those returns (Exts. B series) would not 
amount to admission nor they would amount 
to waiver and acquiescence. In order to find 
support to his contention he relied on a Bench 
decision of this Court in Bibar State Reli- 
gious Trust Board v. Mahanth Jaleshwar Gir, 
1968 Pat LJR 507 corresponding to ILR 46 
Fat 23, where Untwalia, J. (now C. J.) and 
E. K. Dutta, J., while dealing with Ss. 28, 
43, 59, 60 and 67 of the Act and Sections 8, 
17, 21 and 115 of the Evidence Act, observed 
that the fact of conduct being a relevant fact 
under Section 8 of the Evidence Act might be 
edmissible in evidence, but that fact by itself 
would not lead to the conclusion within the 
meaning of Section 8 of the Evidence Act, 
that the trustee by his conduct influenced or 
was influenced by the fact that the trust in 
question was a public one. The conduct by 
itself was no proof of that fact, unless the 
conduct amounted to a waiver or acquiescence, 
The trustees, not being fully conscious 
of their rights or not being aware of 
the true state of law or facts, submitted to 
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ed to waiver of theirright norto acquiescence 
ith knowledge of their legal rights and that 
Section 115 of the Evidence -Act would be no 
ar-in their way to deny the fact that the 
in question was a public one, Mere con- 
duct was not admission, as defined in Sec. 17 
of the Evidence Act for making it eligible to 
be used as admission under Section 21 of the 
lEvidence Act. The statements contained m 


the various returns filed under Section 5 
of the Act were not such that it could be held 
that they amounted to an admission of the 
fact that the trust in question was a public 
one. 


20. In my opinion, in view of the 
above observation learned counsel for the ap- 
pellant cannot take advantage of those re- 
turns or their contents nor can it take ad- 
vantage of the budget estimate (Ext. ©. It 
may also be observed that in the plaint itself 
the plaintiffs have stated that the returns and 
the budget were submitted on their behalf 
and taxes were also paid to the Board under 
threat of prosecution. In support of the 
said assertion in the plaint, Shri Das, plain- 
tiff No. 2, was examined as P. W. 16 and the 
Karpardaz, Rameshwar Lal, was examined 
as P. W. 17. Both of them stated that under 
threat of prosecution by the officials of the 
Bihar state Board of Religious Trust those 
returns and the budget were filed before the 
Board and the taxes were paid. On behalf 
of the defendant none was examined to deny 
those statements. That apart, it was stated 
by P. Ws. 16 and 17 that they used to write 
Kaithi script and not Devnagri script. There- 
fore, their signatures on those returns and 
the budget were forged. On behalf of de- 
fendant, D. Ws. 1, 2, 6 and 12 were examined 
to state that those returns and the budget 
were written and signed in their presence. 
Therefore, the handwriting expert Md. Hanif 
(D. W. 8) was examined whereas plaintiffs © 
examined the handwriting expert Bishwanath 
Ojha (P. W. 20). The learned Subordinate 
Judge has discussed all these matters in para- 
graphs 18 to 23 of his judgment and he found 
inherent defect in the opinion (Exts. K series) 
of D. W. 8, who admitted that he did not 
take any photographic enlargement of the dis- 
puted writings or the standard admitted writ- 
ings as they were not needed in that case. 
But P. W. 20 had given his opinion based 
upon photographic enlargement (Exts. 10 
series). Contrary to the opinion of D. W. 8 
the opinion of P. W. 20 was that the writings 
on the documents, Exts. B series, C. D and 
E were not of the plaintiffs or their Karpar- 
daz, Rameshwar Lal (P. W. 17). Ext. D is 
the petition dated the 27th April, 1964, filed 
by Rambilas Das (plaintiff No. 1) and 
Mahanth Sri Das (plaintiff No. 2), who was 
examined as P. W. 16, whereas Ext. E is the 
signature of Rameshwar Lal Œ. W. 17) on 
Ext. F, which is a note written by an officer 
of the Board regarding assessment and pay- 
ment of fees by Mahanth Rambilas Das. On 
Exts. D and E also their alleged signatures are 
in Devnagri script. The learned Subordinate 
Judge held that the opinion given by P. W 20 
was dependable and he preferred his opinion 
to that of D. W. 8. I do not find any reason 
to differ from his above finding. 

21. Mr. Chatterji contended that since 
Rambilas Das has not examined himself as 
a witness, an adverse inference should be 
drawn against the case of the plaintiffs, as 
Exts. B, C and D were signed by him and 
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therefore he was the most competent witness 
to come and state before the Couri as to 
whether they were signed by him or not. No 
doubt, in my opinion, he was an important 
witness and he ought to have been examined 
but on the evidence on the record no adverse 
inference can be drawn against the plaintiffs 
in the present case. Reference may be made 
to the evidence of P. W. 16 who stated in ex- 
amination-in-chief as: 

“Rambilas Das is aged 80 to 85 years. 
His memory is very weak. He is also physi- 
cally weak. At present he is at Heridwar. 
He has gone there for sake of change as he 
remains in bad health.” 


He was not cross-examined on this point. In 
Karindan Sarda v. Sailaja Kanta Mitra, AIR 
1940 Pat 683 Wort and-Manohar Lall, JJ. 
observed that if witnesses are not cross-ex~ 
amined on the point, their evidence has to be 
accepted, unless there were any inherent im- 
probabilities Similar view was taken in 
Jayalakshmidevamma y. Janardhan Raddy, 
AIR 1959 Andh Pra 272 by Satyanerayana 
Raju and Kumarayya, JJ. I find no inherent 
improbabilities in the evidence of P. W. 16. 
Therefore, I am not inclined to draw any ad- 
verse inference due to non-examination of 
Rambilas Das, plaintiff No. 1. 


22. I am unable to accept the con- 
tention of the defendant-appellant on other 
grounds as well. It may be recalled that the 
defendant’s case was that the beneficiaries of 
` the properties in dispute were Kabirpanthis, 
but it has not examined a single member of 
such Panth, in the present case to establish 
that he has any beneficial interest in those pro- 
perties. On the other hand, plaintifs have 
examined P. Ws. 1 to 15, who are residents 
of Sikandarpur, Bahadurpur and other neigh- 
bouring villages where the suit lands are 
situated. They have stated in their evidence 
that the suit properties were the private per- 
sonal properties of the plaintiffs and they 
were not public properties appertaining to any 
public trust. Mahboob Mian (P. W. 2) is a 
Muslim whereas the plaintiffs’ other witnesses 
are either Hindu, Sanatan Dharmi and Kabir- 
panthi. It may be noticed that Lala Singh 
(P. W. 3) stated in cross-examination that he 
was a Kabirpanthi. Mathura Singh (P. W. 7) 
also stated that he was a Kabirpanthi. Simi- 
Jar are the statement of Sarbi Gope (P. W. 8) 
and Ramnarain Singh (P. W. 9). If the suit 
lands were public properties of which the 
beneficiaries were the people holding Kabir- 
panthi faith, it was not expected from these 
Witnesses to have deposed against their own 
interest. In that view of the matter the evi- 
dence of those witnesses carries weight and 
there is no reason to disbelieve them. 


23. On behalf of the defendant Shiv 
Dayal Mahato (D. W. 3), Rajendra Prasad 
(D. W. 5), Dukhan Mahto (D. W. 7), Rampati 
Mahto (D. W.9) and Krit Narayan (D.W. 10) 
all of village Taraura, have admitted in their 
evidence that the ground level of their village 
was higher than the ground level of village 


Sikandarpur and that water for irrigation 
flows from their village to village Sikandar-| 
pur. A suggestion was made on behalf of 
the plaintiffs that there was dispute between 
the people of the two villages with regard 
to irrigation of their lands. In my opinion, 
due to physical features of the Jands, as de- 
posed to by those D. Ws. it is quite possible 
that there might be disputes among the people 
of those two villages for the purpose of irri- 
gation. Besides, they admitted in their evi- 
dence that there was a temple of Shaligramji 
in village Taraura, to which several bighas of 
land were donated, out of which Mahanth of 
Shaligramji temple sold about 7 bigas to Shri 
Das (P. W. 16), plaintiff No. 2. Those D. Ws. 
also admitted that there was a dispute for 
possession of the said seven bighas of land 
between P. W. 16 and the people of village 
Taraura. The learned Subordinate Judge has 
rightly held that the evidence of those D. Ws. 
was not reliable as their evidence was moti- 
vated due to enmity. In that circumstance, 
in my opinion. the evidence of plaintiff's wit- 
nesses has rightly been preferred. 


24. Mr. Chatterji submitted that no 
doubt plaintiffs’ witnesses have stated that all 
the properties which were claimed by the 
plaintiffs in the suit, belonged to them exclu- 
sively and the public had no concern with the 
same, but none of them has stated how those 
properties were acquired by the plaintiffs. He 
further contended that the plaintiffs have not 
filed documentary evidence regarding personal 
acquisition. On the other hand, the plain- 
tiffs being Mahants of Sikandarpur Math, the 
legal presumption will be that the properties 
of the said Math were for the benefit of the 
general public or some considerable portion 
of it. He also reiterated that by order dated 
the 28th February, 1959 (Ext. 12) the authority 
under Section 43 of the Act had found the 
properties claimed by the plaintiffs as ap- 
pertaining to public trust of which the bene- 
ficiaries were general public professing Kabir- 
panthi religion and they did not belong to 
the plaintiffs or the members of their family. 
In that circumstance he urged that the learn- 
ed Subordinate Judge in the suit failed to ap- 
preciate that the onus was upon the plain- 
tifs to establish that the properties were their 
exclusive properties and they did not belong 
to any public trust. In my opinion, this sub- 
mission of the learned counsel for the appel- 
lant is also not acceptable in view of the judg- 
ment of the Supreme Court in the Bihar 
State Board of Religions Trusts, Patna v. 
Mahant Sri Biseshwar Das, 1972 Pat LIR 16 
(SC) ) corresponding to (1971) 1 SCC 574 = 
(AIR 1971 SC 2057). It may be noted that 
that case had gone to the Supreme Court 
against the judgment of this Court. In that 
case also Mahant Sri Biseshwar Das in a suit 
claimed that the Asthal and its properties 
were his personal properties. The Bihar State 
Board of Religious Trust took the stand that 
the Asthal was public trust in which the mem- 
bers of public had an interest. The trial 
Judge dismissed the suit, holding that the 
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temple and properties were trust properties of 
a public nature for religious and charitable 
purpose. This Court reversed the judgment 
and decreed the suit filed by Sri Biseshwar 
Das, holding that the Act did not apply to 
the properties in suit. Aggrieved by the 
said judgment of this Court the Board pre- 
ferred an appeal to the Supreme Court. It 
was held that the properties of the 
suit being in the possession of Mahant 
Sti Biseshwar Das for a long time the onus 
of proof that the properties were held on 
trust for public purpose of a religious or 
charitable character was clearly on the 
Board who alleged that it was so. It was 
further held that it was not impossible to 
have private Math where the endowment was 
not intended to confer benefit upon the pub- 
lic or even upon the members of a parti- 
cular religious sect or order. In such a case 
it would be the grantor and his descendants 
who are the only persons interested in seeing 
that the institution is kept up for their 
benefit. Even if a few ascetics are fed and 
given shelter, such a purpose is not to be 
deemed an independent charity in which the 
public or a section of it has an interest. Such 
charities appertained to a private debutter 
also. The existence of a private Math, 
where the property was given to the head of 
the Math for his personal benefit only, had 
in the past been recognised. In such cases 
there was no intention on the part of the 
grantor to fetter the grantee with any obliga- 
fion in dealing with the property granted. 
Their Lordships lastly observed that unless 
the Asthal itself was a public trust for reli- 
gious or charitable purposes, the properties 
appertaining thereto would not be properties 
of a public trust for religious or charitable 
purposes. The use of the expression “apper- 
taining to the Asthal”, therefore, cannot lead 
to the conclusion that the properties in ques- 
tion were stamped with a trust for public 
purposes. (See also B. K. Mukherjee’s Hindu 
Law of Religious and Charitable Trusts, 3rd 
Edition, pages 300 to 304). 


25. Apart from the above ‘observa- 
tion of their Lordships the question at issue, 
raised by the learned counsel for the appel- 
lant, also loses its importance in view of the 
decision in AIR 1960 SC 100 (supra) where 
it was observed that where the parties had 
joined the issue and had led evidence and 
the conflicting evidence could be weighed to 
determine which way the issue could be de- 
cided, the abstract question of burden of 
proof became academic. 

26. Mr. Sinha for the respondents 
also pointed out that in the instant case 
there are materials to indicate that the pro- 
perties belonged exclusively to the plaintiffs. 
He referred to Ext. 14, which is a khatian 
of mauza Bahadurpur where the name of 
Mahant Guru Prasad Das is entered in in- 
dividual capacity. Similarly in Exts. 4 to 4/z 
(rent receipts) the names of the plaintiffs are 
entered in their individual capacity. Learned 
counsel for the appellant contended that if 
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really those entries were not in their per- 
sonal capacity, they ought to have been made 
with reference to Kabirpanthi Math through 
Sebait. He also pointed out that Ext. L, 
deed of exchange between Hari Prasad and 
Mahant Rambilas Das, on which reliance 
was placed on behalf of the appellant, also 
contained similar entry, that is, in personal 
capacity of plaintiff No. 1. In my opinion, 
in the background of the discussions made 
above the contention of the learned counsel 
for the respondents is well founded. 

27. Mr. Chatterji also referred to us 
to Ext. H, which is a deposition of Rambilas 
Das (plaintiff No. 1) in Suit No. 106 of 1953 
dated the 29th July, 1954 in the Court of the 
ist. Additional Munsif, Benaras, where he 
stated that Gurudwara Kabir Chaura was 
the All India Gurudwara of Kabir Panthis. 
He also stated therein that he was in the 
Math since the age of 20 years. He used to 
perform Puja at several Asthans before he 
became a Mahanth. Learned counsel em- 
phasised on his statement “It being a De- 
vasampati belongs to all but I am its malik.” 
In my view, the statements made in Ext. H 
obviously related to Gurudwara Kabir 
Chaura at Benaras. It does not relate to the 
suit properties. Hence, the statements therein 
do not at all help the contention of Mr. 
Chatterji. 

_ 28. In the result, after due considera- 
tion from different respects I find no reason 
to interfere with the judgment and the decree 
passed by the trial Court, which are affirm- 
ed, and the appeal is dismissed with costs. 
ANWAR AHMAD, J.:— I agree. 


Appeal dismissed. 
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Dwarka Prasad Agarwala and others, 
Appellants v. Firm Lalchand Bhagat Ambika 
Ram and others, Respondents. 
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Sub-J., Dumka, D/- 12-12-1959. 

Index Note:— (A) Evidence Act (1872), 
Section 101 — Burden of proof — Bihar 
Money Lenders (Regulation of Transactions) 
Act (7 of 1939), Section 4 — Suit on mort- 
gage bond — Plaintiff leading evidence to 
show that he was not 4 professional money 
lender — Burden shifts to defendants to 
prove him to be a professional money lender. 
AIR 1961 SC 1474 and AIR 1969 Pat 294 
(FB), Rel. on. (Para 8) 

Index Note:— (B) Evidence Act (1872), 
S. 101 — Burden of proof — Bihar Money 
Lenders (Regulation of Transactions) Act (2 
of 1939) — Section 4 — Suit on mortgage 
bond — Casual nature of transaction not 
pleaded in plaint — Plaintiff leading evidence 
to prove it —- Court cannot rely on it — 
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No burden on defendant to prove that plain- 
tiff was professional money lender. 
1969 Pat 294 (FB), Rel. on; AIR 1956 SC 
593.and AIR 1966 SC 735, Dist. 
(Paras 13, 16) 
Index Note:— (C) Bikar Money Lenders 
(Regulation of Transactions) Act (2 of 1939), 
S. 4 — Professional money lender — Who is. 
Brief Note:— (C) If investments ty way 
of loan are made as a matter of regular 
business it constitutes moneylending business. 
Isolated transactions spread over a long 
eriod of years do not indicate a money- 
ending business. Whether the lending over 
a period of years would amount to carrying 
on business or not must depend upon parti- 
cular facts of each case. A person by occu- 
pation may be a money lender but that does 
not stand asa bar to him in advancing 
money as an accommodation to his acquaint- 
ance. AIR 1942 Pat 348; AIR 1968 Pat 222; 
AIR 1970 Pat 167, Rel. on. (Para 15) 


Index Note:— (D) Bihar Money Lenders 
(Regulation of Transactions) Act (2 of 1939), 
Section 4 — A person must be a licenced 
money lender at the time of the money lend- 
ing transaction im dispute. AIR 1972 Pat 
67; AIR 1967 SC 1118; 1965 BLIR 247, Rel. 
on. (Para 17) 

Index Note:— (Œ) Evidence Act (1872), 
Section 76 — Money lenders Register main- 
tained in sub-Registrar’s Office — A public 
document — Certified copy of am entry as 
moneylender — Admissible im evidence to 
show that person to be a professional money 
lender. (Para 18) 

Index Note- (F) Hindu Law — Debt 
incurred by father as sole owner -— Sons 
born subsequently — Cannot challenge its 
legality on grounds of want of legal necessity 
or immoral character of father. (Para 25) 


B. P. Rajgarhia, S. R. Sharan and Par- 
meshwar Prasad, for Appellants; J. C. Sinha 
and Madhukar Krishna Sinha, (for Pleintiff); 
Sideshwar Singh, (for Defendant’s) and Rudra 
Deo Kumar Sinha, (for minor defendants); 
for Respondents. 


JUDGMENT:— This appeal by Defen- 
dants 1 to 3, who were defendants ist party 
in the Court below, is directed against judg- 
tment and decree passed by the Additional 
Subordinate Judge in title mortgage suit 
No. 11/52 of 1956/58. 


2. The aforesaid suit was ins-ituted 
on the 6th July, 1956, by the plaintiffs, who 
are respondents 1 to 13 in tbis appeal, for 
recovery of Rs. 33,322/8/- annas as principal 
and interest for the period prior to the ins- 
titution of the suit and for interest pendente 
lite till realisation from the defendants Ist 
party by enforcing the two mortgage bonds, 
namely, Ext. 7 dated the 22nd August, 1944, 
and Ext. 7/a dated the 4th February, 1946. 
According to the case of the plaintiffs, the 
Firm Lalchand Bhagat Ambika Ram, plain- 
tiff No. 1, was a registered firm, registered 
under the Indian Partnership Act in 1952. 
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whereas Beni Madhav Prasad, Plaintiff No. 2, 
and Jagarnath Prasad, who was original 
plaintiff No. 7, were partners of the firm. 
Plaintiffs 2 to 6 were members of the joint 
Hindu Family of which plaintiff No. 2 was 
the Karta. Plaintiff Nos. 7 to 13 were mem- 
bers of another Joint Family of which plain- 
tiff INo. 7 was the Karta during his lifetime. 
He, however, died during the pendency of 
the suit. Thereupon Shri Krishna Prasad, 
plaintiff No. 8, became its Karta. The busi- 
ness of the firm used to be conducted and 
managed by P. Ws. 7 and 8. The defendants 
first party, namely, the appellants, were mem- 
bers of the Hindu joint family governed by 
Mitakshra School of Hindu law. Defendant 
No. 1 was the Karta of the said joint family, 
whereas defendant No. 2 was his sou and was 
aged only 5 years on the date of institution 
of the suit. Defendant No. 3 was the illegiti- 
mate son of defendant No. 1 and he was 
also aged 8 years when the suit was instituted. 
Defendants 4 to 6, who are defendant’s second 
party, — respondents 14 to 16 in this appeal, 
were also members of another joint family 
of which defendant No. 4 was the Karta. De- 
fendants 5 and 6 sons of defendant No. 4, 
were aged about 7 and 4 years respectively 
at the time of institution of the suit. Accord- 
ing to the plaintiff, defendants 1 and 4 being 
step brothers were joint at one time but about 
20 years before the institution of the suit 
there was separation between them and all 
the properties were partitioned. In the said 
partition the properties situated at Sahibganj, 
which included suit properties, fell in the 
share of defendant No. 1, whereas the pro- 
perties lying in the district of Malda (West 
Bengal) were allotted to defendant No. 4. On 
the 22nd August, 1944 defendant No. 1 
borrowed Rs. 12,000/- from the plaintiffs on 
security of the simple mortgage bond dated 
the 22nd August, 1944 (Ext. 7), in respect of 
the properties mentioned in Schedule B of the 
plaint, with a view to pay off the previous 
dues of Messrs Girdharilal Dharamchand, to 
rebuild his house, and to meet his own mar- 
Tiage expenses. Defendant No. 1 had execut- 
ed Ext. 7 in the name of plaintiff No. 8. Sub- 
sequently, on the 4th February, 1946, defend- 
ant No. 1 took further loan of Rs. 6,000/ 
from the plaintiffs on executing another mort- 
gage bond dated the 4th February, 1946 (Ext. 
7/a) in the name of Jagarnath Prasad, plaintiff 
No. 7, in respect of the properties mentioned 
in Schedule B/1 of the plaint in order to meet 
family necessities and for business. In the 
two mortgage bonds defendant No. 1 had 
agreed to any interest at the rate of ten annas 
per mensem, corresponding to 74 per cent. per 
annum. The due date of payment mentioned 
in the two mortgage bonds was the 31st 
August, 1949. The defendants first party did 
not pay any amount either towards the prin- 
cipal or the interest covered under the two 
mortgage bonds in spite of demands made by 
the plaintiffs, which necessitated institution of 
the suit. The plaintiff mentioned the accounts 
of their claim in Schedule A of the plaint. 


Before that it was a joint Hindu family firms, The plaintiffs impleaded defendants 2nd party 
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‘m the suit with a view to avoid future litiga- 
tion, although, according to. the plaintiffs, 
since after the aforesaid partition, they had 
no interest whatsoever in the properties under 
mortgage. In spite of that, defendant No. 4, 
one of the members of the defendants second 
party, was falsely laying claim over the share 
in the suit properties. Therefore, as an abun- 
dant precaution the plaintiffs impleaded defen- 
dants 2nd party in the suit. 


3. In the suit three sets of written 
statements were filed. One was on behalf of 
defendant No. 1, the second was filed by the 
puardian-ad-litem on behalf of minor defen- 
dants 2 and 3 and the third one was on behalf 
of defendants 4 to 6, namely, second party. 
To a large extent their defence was common. 
Whey denied the validity of the execution and 
attestation of the two mortgage bonds. They 
also pleaded that no consideration, as men- 
tioned in the bonds, was paid to defendant 
No. 1. While admitting that the defendants 
second party had separated from defendants 
Ist party, they asserted that the defendants 
second party had eight annas share in the 
Sahibganj properties, including the suit pro- 
perties, which were in joint possession of the 
defendants ist and second parties. The com- 
mon defence further was that the suit as 
framed was not maintainable, as the plaintiffs 
were not registered as money lenders under 
the Bihar Money Lenders (Regulation of 
Transactions) Act, 1939 (Bihar Act VII of 
1939), hereinafter referred to as ‘the Act’. 
The specific defence of defendants 4 to 6 was 
that defendant No. 1 was the man of reckless 
character, who wanted to manufacture evi- 
dence’ for the purpose of depriving defendant 
No. 4 of his legitimate share of eight annas 
in the Sahibganj Properties. The two mort- 
gage bonds, which defendant No. 1 had ex- 
ecuted in favour of the plaintiffs, were merely 

aper transactions, and they were designed to 
deprive defendant No. 4 of his legitimate 
share in the suit properties. According to de- 
fendants 4 to 6, therefore, they had para- 
mount title to the extent of eight annas in the 
alleged mortgaged properties. They further 
contended that the plaintiffs had no cause of 
action whatsoever against them and since they 
were neither mortgagors nor persons claiming 
through the mortgagors, were unnecessary 
parties to the suit. The guardian-ad-litem of 
minor defendants 2 and 3 also pleaded that 
defendant No. 1 was a man of bad charactep 
and adicted to wine and women. The money, 
alleged to have been borrowed on the basis 
of the aforesaid two mortgage bonds, execut- 
ed by defendant No. 1, was spent for im- 
moral purpose and as such the minor defen- 
dants were not in any way liable for the pay- 
ment of the mortgage money. ‘The neces- 
sities for borrowing money, as stated by de- 
fendant No. 1, were imaginary. In fact, there 
Was no necessity for borrowing the said 
amount. 


4. On the pleadings of the parties the 
following issues were framed: 
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1. Were the mortgage bonds in suit vali- 
dily and legally executed and attested; and 
were they for consideration? l 

2. Whether the defendants Nos. 4, 5 and 
6 have paramount title over half of the mort- 
gaged properties? 

3. Do the mortgage bonds in suit any 


way affect the right, title and interest of the 


defendant Nos. 4, 5 and 6, if any, in the 
mortgaged properties? 

4. Is the suit hit by the provisions of 
ee 4 and 5 of the Bihar Money Lenders 

ct 

5. Whether the mortgage bonds in suit 
were executed for legal necessity or whether 
these were executed for immoral debts? 

6. Are the minor defendants bound to 
pay the dues of the plaintiffs? 

J: the suit bad for misjoinder of 
parties? 

8. To what relief or reliefs, if any, are 
the plaintiffs entitled? 


5. On behalf of the parties various 
documents filed as well as witnesses were ex- 
amined. After considering the evidence on 
the record the learned Additional Subordi- 
nate Judge decided all the issues against the 
defendants Ist and 2nd parties. 

6. Mr. B. P. Rajgarhia, learned coun- 
sel appearing on behalf of the appellants, has 
assailed all the findings given by the trial Court 
and contended that on the evidence on the 
record those findings could not be sustained. 
First of all he placed before us the findings 
of the Court below regarding issue No. 4. He 
drew our attention to paragraph 14 of the 
judgment where the learned Judge, relying 
on the evidence of P. Ws. 14 and 15, found 
that the plaintiffs were casual money lenders. 
In other words, they were not professional 
money lenders. Reference was made also to 
paragraph 15 of the judgment wherein it was 
held that the firm Lalchand Bhagat Ambika 
Ram, plaintiff No. 1, was a registered money 
lender, under the provisions of Section 4 of 
the Act on the 18th January, 1940. The 
mortgage bonds were executed in the names 
of the two partners, namely, P. Ws. 7 and 8, 
who were managing partners of the firm, who 
had entered into transactions on behalf of 
their firm, which was a registered money 
lender. Mr. Rajgarhia conceded that on the 
pleadings of the parties Section 5 of the Act 
was not relevant. Section 5 prescribes inter 
alia 9 per cent. per annum as the maximum 
rate of interest in the case of secured loans. 
In the instant case stipulated rate of interest 
in the two mortgage bonds was only 74 per 
cent. Therefore, the provision contained in 
Section 5 of the Act was no bar to the suit. 
He, however, emphasised that Section 4 of 
the Act was definitely a bar to the suit in- 
stituted by the plaintiffs. He referred to Sec- 
tion 4 which reads as: 

“No Court shall entertain a suit by a 
money lender for the recovery of a loan ad- 
vanced by him after the commencement of 
this Act unless such money-lender was regis- 
tered under the Bihar Money Lenders Act, 
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1938, at the time when such loan was 
advanced : 


Provided that such a suit shall be enter- 
tainable if the loan to which the suit relates 
was advanced by the money-lender at any 
time before the expiration of six months after 
the date of the commencement of this Act 
and if he is granted a certificate of regis- 
tration under Section 5 of the Bihar Money 
Lenders Act, 1938, at any time before the 
expiration of the said six months.” 
According to him, two alternative findings, 
which the learned Subordinate Judge has given, 
while disposing of issue No. 4, namely, (i) that 
the plaintiffs were casual money lenders, and 
Gi) that the joint family firm had money lend- 
ing licence, as required under Section 4 of 
the Act, were bad and not in accordance 
with law, nor those findings were supported 
by the evidence on the record. While record- 
ing the finding regarding casual character of 
the two loans, the learned Subordinate Judge, 
learned counsel submitted, committed error in 
holding that the onus was on the defendants 
to establish that the plaintiffs were profes- 
sional money lenders. In this connection he 
drew our attention to a portion of the judg- 
ment in paragraph 14 where the learned Sub- 
ordinate Judge observed: 


TOTAN Neither defendant No. 1 D. W. 
10) nor defendant No. 4 (D. W. 14) or any 
of the witnesses examined on behalf of the 
defendants lst and 2nd parties stated a word 
even that the plaintiffs were professional 
money lenders ......... g 


7. In order to find support to his cor- 
tention Mr. Rajgarhia relied on a decision in 
K. S. Nanji and Co. v. Jatashankar Dossa, 
(AIR 1961 SC 1474), where their Lordships 
at page 1478 held: 


EEE Under the Evidence Act there is 
an essential distinction between the phrase 
‘burden of proof as a matter of law and 
pleading and as a matter of adducing evi- 
dence. Under S. 101 of the Evidence Act, the 
burden in the former sense is upon the party 
who comes to Court to get a decision on the 
existence of certain facts which he asserts. 
That burden is constant throughout the trial; 
but the burden to prove in the sense of adduc- 
ing evidence shifts from time to time having 
regard to the evidence adduced by one party 
or the other or the presumption of fact or 
law raised in favour of one or the other...... 


Relying on the above observation learn- 
ed counsel urged that in the present case the 
burden of proof was in the former sense 
and the burden was constant on the plain- 
tiffs throughout the trial. He also pointed 
out that the above principle of law enunciat- 
ed by their Lordships was also relied upon 
by the Full Bench of this Court in Smt. Fula 
Devi v. Mangtu Maharaj, (AIR 1969 Pat 294) 
(FB), where their Lordships, while dealing 
with the provisions contained in Section 4 
of the Act, held that in view of the bar under 
the first paragraph of Section 4 of the Act, 
the onus to prove as a matter of law that 
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the suit for recovery of loan was entertain- 
able under Section 4 without registration was 
on the plaintiff. 

8. In my opinion, the above observa- 
tion of the learned Subordinate Judge was in 
the latter sense, that is, the phrase “burden 
of proof’? as a matter of adducing evidence, 
as it will be found from the discussion which 
he made in paragraph 14 of the judgment. 
There, as mentioned earlier, he relied on the 
evidence of P. Ws. 14 and 15. The former 
stated in cross-examination “the plaintiffs deal 
in grains. They do not carry on money lending 
business generally but they advanced loan to 
some friendly persons......” Whereas the latter 
(P. W. 15) stated in examination-in-chief : 
“There was no regular money lending busi- 
ness carried on by that firm. This firm some 
times used to advance Joans only to friends 
and acquaintances and not to all and sundry.” 
In that context the learned Subordinate Judge 
observed that the defendants 1st and 2nd par- 
ties did not adduce evidence; nor examined 
any witness to neutralize the evidence of 
P. Ws. 14 and 15 or to show that the plain- 
tiffs were professional money Jenders. Even 
in the aforesaid case of Smt. Fula Devi, on 
which reliance has been placed by Mr. 
Bajgarhia, their Lordships observed at page 
299 that it might be that even some slight 
evidence adduced by the plaintiff would shift 
burden on the defendant to prove that the 
suit was not maintainable by the Court but 
that burden on the defendant was a burden 
‘as a matter of adducing evidence’. 


9, Mr. Rajagarbia then urged that 
the learned Subordinate Judge ought not to 
have relied on the evidence of P. Ws. 14 
& 15 or he ought to have allowed the plain- 
tiffs to lead evidence on the casual characten 
of the loan, since it was not pleaded by the 
plaintiffs in their plaint. In absence of such 
a pleading no duty was cast upon the defen- 
darts to lead evidence in order to neutralize 
the evidence adduced by the plaintiffs regard- 
ing casual character of the loan. On the 
contrary it was incumbent upon the plain- 
tiffs to have specifically pleaded regarding 
casual character of the loan, as required 
under Order VII, Rule 1 (f) of the Code of 
Civil Procedure. In order to substantiate this 
point he further relied upon the observation 
of their Lordships in paragraph 7 at page 299 
of the judgment in AIR 1969 Pat 294 (FB) 
(supra) where their Lordships held that it 
was incumbent upon the plaintiff to have 
plezded so in the plaint to establish that the 
suit was entertainable in spite of Section 4 of 
the Act. Mr. Rajgarhia further pcinted out 
that in the absence of the issue also regarding 
casual character of the loan the learned Sub- 
ordinate Judge ought not to have allowed 
the plaintiffs to lead evidence on the point. 


10. On the other hand, Mr. J. C. 
Sinha, learned counsel appearing on behalf of 
the plaintiff-respondents, submitted that in the 
instant case the defendants have cross-examin- 
ed P. Ws. 14 and 15 on the point of casual 
character. Wherefore, they were fully awara 
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about that. They were not taken by surprise. 
They could have adduced evidence to neut- 
ralize that part of the evidence of the plain- 
tiffs but they did not choose to do so nor 
they filed any application in the trial Court 
stating therein that the point was not pleaded 
in the pleadings by the plaintiffs; therefore, 
fhey should not be allowed to lead evidence 
on that point, as the defendants were taken 
by surprise. In order to substantiate his sub- 
mission he relied on a judgment of the 
Supreme Court in  Nagubai Ammal v. B. 
Shama Rao, (AIR 1956 SC 593) where it was 
observed that evidence Jet in on issues on 
which the parties actually went to trial should 
not be made the foundation for decision of 
another and different issue, which was not 
present to the minds of the parties and on 
which they had no opportunity of adducing 
evidence. But that rule, their Lordships ob- 
served, had no application to a case where 
parties went to trial with knowledge that a 
particular question was in issue, though no 
specific issue had been framed thereon, and 
adduced evidence relating thereto. Absence 
of the specific pleading on the question was a 
mere irregularity which resulted in no pre- 
judice to the defendants. Reference was also 
made to Kunju Kesavan v. M. M. Philip, 
(AIR 1964 SC 164). In that case their Lord- 
ships were considering regarding prejudice 
caused to the plaintiff in absence of certain 
pleadings in the written statement of the de- 
fendants. Their Lordships in paragraph 17 
at page 169 observed that the plaintiff was 
not taken by surprise. He was also cross- 
examined. The plaintiff did not seek the per- 
mission of the Court to lead evidence on that 
point nor did he object to the reception of 
the evidence. The parties went to trial fully 
understanding the fact. The absence of an 
issue, therefore, did not lead to a mistrial 
sufficient to vitiate the decision. In this con- 
nection further reliance was placed on Bhag- 
wati Prasad v. Chandramaul, (AIR 1966 SC 
735) where their Lordships in paragraph 10 
at page 738 observed : 

7 If a plea is not specifically made 
and yet it is covered by any issue by implica- 
tion and the parties knew that the said plea 
was involved in the trial, then the mere fact 
that the plea was not expressly taken in the 
pleadings would not necessarily disentitle a 
party from relying upon it if it is satisfactorily 
proved by evidence. The general rule no 
doubt is that the relief should be founded on 
pleadings made by the parties. But where 
the substantial matters relating to the title of 
both parties to the suit are touched, though 
indirectly or even obscurely, in the issues, and 
evidence has been led about them. then the 
argument that a particular matter was not ex- 
pressly taken in the pleadings would be pure- 
ly formal and technical and cannot succeed 
in every case. What the Court has to con- 
sider in dealing with such an objection is: did 
tbe parties know that the matter in 
question was involved in the trial, and did 
they “lead evidence about it’? If it appears 
that the parties did not know that the matter 
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was in issue at the trial and one of them 
has had no opportunity to lead evidence in 
tespect of it, that undoubtedly would be a 
different matter. To allow one party to rely 
upon a matter in respect of which the other 
party did not lead evidence and has had no 
opportunity to lead evidence would introduce 
considerations of prejudice, and in doing jus- 
tice to one party, the Court cannot do in- 
justice to another.” 


ii. Mr. Rajgarhia, however, contended 
that their Lordships of the Supreme Court 
in the cases referred to above were dealing 
with the cases where both parties actually 
went to trial. In other words, both parties 
examined and led evidence on the point. In 
the present case, although evidence was led 
on behalf of the plaintiffs, defendants did not 
lead evidence to counter-act the evidence of 
P. Ws. 14 and 15, because, according to Mr. 
Rajgarhia, the learned Subordinate Judge had 
erred in taking into consideration the evi- 
dence of P. Ws. 14 and 15 in the absence of 
specific pleading in the plaint by the plain- 
tiffs that they were not professional money 
lenders. In that circumstance ihe evidence 
of P. Ws. 14 and 15 that the two loans were 
casual in character had no value in the eye 
of Jaw. The said evidence ought to have 
been completely ignored. In that situation 
it was not necessary for the defendants to lead 
evidence in order to neutralise the evidence 
of P. Ws. 14 and 15. 


12. Mr. Rajgarhia further distinguish- 
ed the principles laid down by the Supreme 
Court on the ground that in those cases their 
Lordships were not dealing with the provisions 
contained under the Bihar Money Lenders 
Act. According to him, the observation 
made by their Lordships of this Court in the 
Full Bench decision in Smt. Fula Devi’s case, 
specifically dealing with the provisions con- 
fained under the Bihar Money Lenders Act, 
Was more appropriate. He drew our atten- 
tion to a certain portion of the observation 
of their Lordships in the above case in para- 
graph 6, which is to this effect: 


“So far as the first paragraph of Sec- 
tion 4 of Bihar Act VII of 1939 is concerned, 
the impediment is on the Courts in ascertain- 
ing suits by money-lenders for recovery of 
loans advanced by them. unless such money- 
lenders are registered under the Bihar Money 
Lenders Act, 1938, when the loans were ad- 
vanced. The expressions ‘money-lender’ and . 
‘loan’ are both defined in Section 2 of the 
Act, and although these expressions have been 
given particular connotation by judicial deci- 
sions, unless a plaintiff pleads in his plaint 
facts which would make the suit prima facie 
enfertainable by the Court, it can hardly be 
said that the plaintiff has discharged the duty 
put upon him by Order VIE, Rule 1 Œ) of 
the Code of Civil Procedure......... a 

13. In my judgment, the above obser-~ 
vations of their Lordships lend support to the 
contention of Mr. Rajgarhia that there ought 
to have been specific pleading in the plaint 
that the plaintiffs were not professional money } 
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lenders and the two loans were casually ad- 
vanced to defendant No. 1. 


14. Mr. Rajgarhia also drew our at- 
tention to Ext. 7/a, mortgage bond dated the 
4-2-1946, wherein the column ‘creditor’ Jagar- 
nath Prasad’s (plaintiff No. 7) occupation was 
described as ‘money lender’, Learned counsel 
contended that that would amount to an ad- 
mission by the plaintiff himself that he was 
a professional money lender. ‘Therefore, it 
could not be held that he was a casual money 
lender. In my opinion, that cannot be con- 
sidered as an admission; nor can it be con- 
sidered as a proof. Moreover, even if it is 
taken as an admission, that is not binding 
upon him. It was Dwarka Prasad (defendant 
No. 1) being mortgagor, who got the docu- 
ment prepared and executed. Simply because 
in the column of the creditor, the description 
of Jagarnath Prasad was mentioned as money 
lender, it could not be held that he was a 
professional money lender. Further, a person 
by occupation may be a money lender, but 
that does not stand as a bar to him in ad- 
vancing money as an accommodation loan to 
his acquaintance. 


15. Learned counsel then submitted 
that Ext. 7 was executed on the 22nd August, 
1944, whereas Ext. 7/a was executed on the 
4th February, 1946. That also indicates that 
the plaintiffs were not casual money lenders; 
on the other hand, they were frequently ad- 
vancing loans. Therefore, it could not be 
held that they were casual money lenders, 
In my view there is no merit in this conten- 
tion. Reference may be made to Sano Keshi- 
nath v. Patitto Sabuto, (AIR 1942 Pat 348) 
where Harries, C. J. and Manohar Lall, J. 
observed that an element of continuity and 
habit was essential to constitute the exercise 
of a profession or business. A man did not 
become a money-lender merely because he 
might upon one or several isolated occasions 
lend money to a stranger. There must be 
more than occasional and disconnected loans, 
There must be a business of money-lending, 
and the word ‘business’ imports the notion 
of system, repetition and continuity. The line 
of demarcation cannot be defined with close- 
ness or indicated hv any specific formula. 
Each case must depend upon its own peculiar 
features. If investments by way of loan are 
made as a matter of regular business such 
investments coustitute engagement in money- 
_ jlending business, The fact that a person car- 
ried out isolated transactions of a particelar 
kind did not mean that he carried on business 
of such a kind. A person might from time 
to time lend money to his friends or.to per- 
sons close to him. If he made a habit of it 
for profit, then such lending might well be- 
come a business, but if the transactions were 
few and isolated, then the lending might well 
not be business. Whether the lending over a 
period of years would amount to carrying on 
business or not must depend on the particular 
facts of each case. Where the instances of 
lending were few and spread over a long 
period of time and further when it was found 
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that there was some particular reason why 
each loan should have been made, then such 
would strongly suggest that the lender was 
not carrying on the business of money-lend- 
inz.. In Smt. Savitri Devi v. Smt. Beni Devi, 
(AIR 1968 Pat 222); Ramratna Singh and 
Shambhu Prasad Singh, JJ., also relied on 
the above observation of their Lordships. In 
Sanwarmal Agarwalla v. Benoy Krishna 
Mukherjee, (AIR 1970 Pat 167) mv learned 
senior Brother, Anwar Ahmad and M. P. 
Verma, JJ. held that the provisions of S. 4 of 
the Act did not apply where money lending 
was casual and their Lordships followed the 
test of professional money-lender as Jaid down 
in AIR 1942 Pat 384 (Supra). 

16. However, on a careful considera- 
tion I am unable to accept the finding of the 
Ccurt below that the two loans advanced 
were casual in the absence of specific pleading 
by the plaintiffs, in their plaint. 

17. Now I propose to consider the 
alternative finding of the learned Additional 
Subordinate Judge that the plaintiff-firm was 
registered under the Money Lenders Act, and, 
therefore, the suit was not barred. Mr. 
Rajgarhia has challenged this finding as well. 
He drew our attention to paragraph 1 of ths 
plaint wherein it was pleaded that the plain- 
tiff firm Lalchand Bhagat Ambika Ram was 
a registered firm, plaintiffs 2 and 7 were part- 
ners thereof, of which plaintiffs 2 to 6 were 
members of the joint Hindu family with 
plaintiff No. 2 as Karta and the plaintiffs 7 
to 12 were members of a joint Hindu family 
with plaintiff No. 7 as Karta and after his 
dezth plaintiff No. 8 had become Karta and 
the partnership business was conducted and 
managed by plaintiffs 7 and 8. He also re- 
ferred to paragraph 5 of the plaint wherein 
it was stated regarding execution of the mort- 
gage bond dated the 22nd August, 1944 (Ext. 
7) by defendant No. 1 in the name of plain- 
tiff No. 8. Similarly, in paragraph No. 7 it 
was stated regarding execution of the bond 
dated the 4th February, 1946, (Ext. 7/a) by 
defendant No. 1 in the name of plaintiff 
No. 7. On behalf of the plaintiffs learned 
cotnsel pointed out that Exts. 6/a, 6/b, 6/c 
and 26 were filed in order to establish that 
the plaintiff-firm had money lending licence. 
Ext. 6/a is the money lending certificate grant- 
ed to the firm Lalchand Bhagat Ambika Ram 
on the 16th April, 1957, under Section 5 of 
the Money Lenders Act, 1938 (Bihar Act DI 
of 1938). Ext. 6/b was also granted to the 
same firm on the 16th April, 1952, whereas 
Ext. 6/¢ was granted on the 1st April, 1946 
to the same firm. Learned counsel contended 
that those certificates were not relevant for 
the purpose of holding that the firm had 
licence for advancing the two loans on the 
22nd August, 1944, and the 4th February, 
1945, covered by Exts. 7 and 7/a, respec- 
tively, as the certificates relate to the period 
subsequent to the two loans. Learned coun- 
sel submitted that the crucial time for holding 
money lending licence is the time when the 
loan for the recovery of which the suit is 
brought, was advanced. 
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> 18 Ta order to substantiate his con- 
tention he relied on a Bench decision of this 
Court in Baleshwar Prasad v. Lal Bahadur 
Frasad, (AIR 1972 Pat 87) where also cases 
cf Mahasukh Ram v. Sheo Prasad, (1965 
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warlal Agarwalla, (AIR 1967 SC 1118) were 
relied. In my opinion, this submission of 
lzarned counsel is well founded. But, in the 
present case the learned Subordinate Judge 
bas chiefly relied on Ext. 26 for his finding 
that the firm had money lending licence at 
the relevant time, that is, before the two loans 
in dispute were advanced. Ext. 26 is a true 
copy of the entry in the money lenders’ re- 
gister of Rajmahal Sub-Registry Office. In 
column No. 3 meant for name, parentage etc. 
of the money lender, the name of Shri Krishna 
Prasad, (plaintiff No. 8) son of Mahendra 
Prasad, Vaisya, firm Lalchand Bhagat Ambika 
Ram of Sahebganj ............ is entered. In 
column No. 5 meant for ‘date of previous Te- 
Zistration, if any, with serial number of the 
entry in the register, serial No. 80 and date 
18-1-1940 are mentioned. Relying on this 
entry the learned Subordinate Judge found 
that the firm had licence prior to the advanc- 
ing of the two loans in question. Mr. Rajgarhia 
firstly contended that the said entry, which 
is not original, is not admissible in evidence, 
and, therefore, the trial Court ought not to 
have relied on it. On the other hand, Mr. 
Sinha contended that it was a public docu- 
ment, and, therefore, the certified copy was 
admissible in absence of the original. He 
drew our attention to the provision contained 
in clause (ii) of sub-section (i) of S. 74 of the 
Evidence Act, which reads as: 

“The following documents are public 
documents :— 


(1) documents forming the acts or Te- 
cords of the acts— 


(iii) of official bodies and tribunal.” 


He also referred to Section 76 of the Evidence 
Act, which provides how certified copies can 
be prepared and obtained. It will be useful 
to quote the said section in extenso: 


“Every public officer having the custody 
of a public document, which any person has 
a tight to inspect, shall give that person on 
demand a copy of it on payment of the legal 
fees therefor, together with a certificate writ- 
ten at the foot of “such copy that it is a true 
copy of such document or part thereof, as 
the case may be, and such certificate shall be 
dated and subscribed by such officer with 
his name and his official title, and shall be 
sealed, whenever such officer is authorised by 
law to make use of a seal; and such copies 
so certified shall be called certified copies.” 


Explanation— Any officer who, by the 
ordinary course of official duty is authorised 
to deliver such copies, shall be deemed to 
have the custody of such documents within 
the meaning of this section.” 

According to the above provisions at the foot 
of Ext. 26 a certificate is pa by Girija 
Wand Prasad, Extra-clerk for Sub-Registran 
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aes 3-12-1957, the English version of which 
reads ¢ 

“As per application Nos. 171 to 173 cop 
prepared and after getting it signed and seal- 
ed it was made over to Sri Krishna Prasad, 


Sd. Girija Nand Prasad, 
Extra-Clerk, 

for Sub-Registrar, 3-12-1957” 
Apart from the provisions contained under 
the Evidence Act, Mr. Sinha also referred to 
Section 4 of the Bihar Money-Lenders Act, 
1938, which provides that (1) every Sub- 
Registrar shall maintain a register, money- 
lenders in such form and containing such par- 
ticulars as may be prescribed. (2) Such re- 
gister shall be deemed to be a public docu- 
ment within the meaning of the Indian Evi- 
dence Act, 1872. The above provision in the 
Act itself, leaves no manner of doubt that 
the register maintained in the office of the 
Sub-Registrar shall be deemed to be a public 
document. Learned counsel also pointed out, 
by reference to the Schedule attached to Sec- 
tion 18 of the Bihar Money Lenders Act, 
1939, which shows that Section 4 along with 
some other sections of 1938 Act was not re- 
pealed by 1939 Act. In the schedule in the 
column No. 4 ‘Extent of repeal’, is mentioned 
“In Section 2, clauses (b), (c), (e) (k) and (n); 
Chapter IH, and Sections 22 and 26’ where- 
as Chapter V of 1938 Act was wholly repeal- 
ed. In my opinion, the submission of Mr. 
Sinha is well founded. Ext. 26 was admissi 
ble in evidence. 


19. Mr. Rajgarhia then urged that 
from Ext. 26 it is apparent that the licence 
was not in the name of the firm but it was 
in the name of Shri Krishna Prasad (plain- 
tiff No. 8). Mention of the firm in the said 
column was merely to describe plaintiff No. 8. 
Wherefore, he submitted that the learned Sub- 
ordinate Judge has erred in holding that the 
licence was in the name of the firm and: the 
money was advanced in the name of indivi- 
dual partners of the firm. He submitted that 
if the licence was in the name of the firm, as 
held by the learned Subordinate Judge, the 
loan ought to have been advanced in the 
name of the firm through its partners and not 
in the name of the partners of the firm. In 
order to substantiate his contention he relied 
on a Bench decision of this Court in Kamalbas 
Pandey v. Daroga Dubey, (1962 BLIR 37) 
where it was held that the registration certi- 
ficate granted to a Partnership firm cannot 
be availed _by any partner of the firm in res- 
pect of his individual business of money 
lending. In my opinion, the learned Subor- 
dinate Judge has failed to highlight the evi- 
dence adduced by P. W. 15, who had clearly 
stated in his evidence that plaintiff No. 1 was 
registered under the Indian Partnership Act 
for the first time in 1952, and that before 
that it was a joint family firm. In that view 
of the matter, in my opinion, the observa- 
tion made by their Lordships in the case of 
Kamalbas Pandey is not applicable in the 
instant case. That apart, on the basis of 
Ext. 26, in my opinion, it would be safer to 
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hold that on the 18th January, 1940, the 
licence was granted to plaintiff No. 8 in his 
individual «capacity and the same was not 
granted to the firm. Therefore, the plaintiff 
No. 8, on the basis of the said money lend- 
ing certificate, had advanced loan to defen- 
dant No. 1 on the 22nd August, 1944, under 
the mortgage bond (Ext. 7), but, in my 
opinion, there is no basis for holding about 
the other loan, which was advanced on the 
4th February, 1946, by plaintiff No. 7 to 
defendant No. 1 under mortgage bond (Ext. 
J7/a). Reference may be made to Section 6 
of the Money Lenders Act, 1938, which pro- 
vides that a registration certificate granted 
under Section 5 shall, unless sooner cancelled 
under S. 19 be in force only for five vears 
from the date on which it is granted. There- 
fore, the certificate, which was granted on the 
18th January, 1940, as it would be found 
from Ext. 26, would not be effective for more 
than five years. In that view of the matter, 
the finding of the learned Subordinate Judge 
regarding other bond (Ext. 7/a) cannot be 
sustained. 


20. It will be convenient to deal with 
the finding of the learned Subordinate Judge 
under issue No. 1. Under this issue two 
questions were involved, namely, (i) whether 
the mortgage bonds (Exts. 7 and 7/a) were 
attested and executed and (ii) whether con- 
sideration thereunder had passed. Learned 
Subordinate Judge found that both the bonds 
were duly executed and attested and that de- 
fendant No. 1 had received full consideration 
money of the two bonds. Mr. Rajgarhia has 
not seriously challenged the attestation and 
execution of the two bonds nor could he 
have done so in view of the solid evidence 
on the point. The learned Subordinate Judge 
has dealt with the matter of attestation and 
execution in paragraph 17 of the judgment. 
Abdul Rauf (P. W. 2) is one of the attesting 
witnesses of Ext. 7. The other attesting wit- 
ness is Harihar Missir whereas Surya Narain 
Sinha (P. W. 3) was one of the attesting wit- 
nesses in Ext. 7/a. He stated that they had 
attested the two deeds in presence of the 
executant, defendant No. i Gopal Prasad 
Singh (P. W. 15), who was the manager of 
the plaintiffs, also testified that defendant 
No. 1 had executed the two deeds in his pre- 
sence. Defendant No. 1, who examined him- 
self as D. W. 10, stated that he did not know 
the contents of the two bonds though he ad- 
mitted that he had put his signature on the 
mortgage bonds on being asked by plaintiff 
Nos. 7 and 8. His evidence the learned Sub- 
ordinate Judge has rightly disbelieved. I find 
no reason, therefore, to differ from the find- 
ings of the learned Judge that the mortgage 
bonds were duly attested and executed by 
defendant No. 1. 


21. Mr. Rajgarhia, however, contended 
that no consideration had passed under the 
two bonds and so the finding in this connec- 
tion cannot be sustained with regard to the 
necessity for raising the loan under Ext. 7 
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the executant, defendant No. 1 mentioned 
therein as follows: 


“Whereas it is necessary for me the ex" 
ecutant to pay back the money to the creditor, 
Girdhari Lal Dharam Chand and to perform 
marriage and to build a house. But it is dif- 
ficult and impossible to arrange the money by 
o-her means except by taking loan for the 
necessities. Hence, I, the executant, in sound 
state of my body and mind and in enjoy- 
ment of my proper senses, took a loan of 
Rs. 12,000/- (twelve thousand) in cash...... A 
Whereas in the other bond dated the 4th 
February, 1946 (Ext. 7/a) the executant stated: 


“I have not so far paid to you a single 
pice even towards either the principal or the 
interest of the amount borrowed previously 
by me from you under a registered rehani 
mortgage bond executed by me on 22-8-1944 
I having stood in great need of money for 
meeting my family expenses and for carrying 
on business I have again borrowed this day 
from you a lump sum amount of Rs. 6,000/- 
Rupees six thousand ............ x 
Learned counsel for the appellants submitted 
that those mortgage bonds were merely paper 
transactions. In fact, no consideration had 
passed. He referred to Ext. 1/a, which is the 
receipt dated the 5-9-1944, issued by defendant 
No. 1 in respect of the mortgage bond (Ext. 
7). The receipt shows only cash payment 
of Rs. 9,000/- and the remaining Rs. 3,000/-, 
as earmarked for redeeming the mortgage 
bond of Girdharilal Dharam Chand. Mr. 
Rajgarhia pointed out that there is not men- 
tioned as such in the mortgage bond (Ext. 7). 
On the contrary, it is stated therein by defen- 
dant No. 1 that he took the entire Rs. 12,000/- 
on the 22nd August, 1944. In my opinion, 
this submission of learned counsel js not ac- 
ceptable. Defendant No. 1, who examined 
himself as D. W. 10, admitted that Ext. 1/a 
bore his signature and therefore he is bound 
by the recital made therein. Mr. Rajgarhia 
emphasised that under Ext. 7 dated the 22nd 
August, 1944, when it was mentioned that 
the entire Rs. 12,000/- was taken by defen- 
dant No. 1, what was the necessity for grant- 
ing fresh receipt dated the Sth September, 
1944 (Ext. l/a) for the same transaction. In 
my opinion, this submission is not tenable. 
It was required because it was necessary to 
clarify that Rs. 9,000/- was received by de- 
fendant No. 1 in cash whereas the remaining 
Rs. 3,000/- was kept as earmarked for redeem- 
ing the usufructuary mortgage bond of 
Girdharilal Dharam Chand. It may be re- 
called that Ext. 7 also indicates that the money 
was required for redeeming the aforesaid 
bond. P. W. 15 further stated that he, plain- 
tiff No. 7 and defendant No. 1 had gone with 
the said sum of Rs. 3,000/- to the firm 
Girdharilal Dharamchand for paying the same 
to the said firm. He made over the entire 
amount of Rs. 3,000/- to Shankar Lal, Munib 
of the Firm, in presence of the proprietor. 
Accounting was done and it was feund that 
Rs. 1867/5/3 pies was due in respect of the 
loan advanced by that firm to defendant 
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No. 1 under the usufructuary mortgage bond 
dated the 15th September, 1941 (Ext. G/1). 
The balance amount of Rs. 1132/10/9 pies out 
of Rs. 3,000, referred to above, was returned 
tc defendant No. 1 by the firm then and there 
in presence of P. W. 15 and others, and an 
endorsement (Ext. 3/h) to this effect was 
made on the bond (Ext. G/D- Mr. 
Rajgarhia pointed out that the endorse- 
ment (Ext. 3/h) is dated 13-8-1944 whereas 
the mortgage bond (Ext. 7) itself is dated 
22-8-1944. In that view of the matter, ac- 
cording to him, Ext. 3/h was not reliable, 
since it could not have come into existence 
prior to the date of the execution of Ext. 7. 
I have seen the original of Ext. G/1l while 
writing the date of the said mortgage bond 
in Mahajani from the date was given as 
15-9-1941. The month ‘9’ is written in the 
same way in Mahajani as the month °9’ is 
Written in the endorsement (Ext. 3/h) while 
giving the date. Therefore, it would be wrong 
to read the endorsement as dated 13-8-1944. 
it is in fact 13-9-1944 written in Mahajani 
orm. 


22. The learned Subordinate Judge 
has given various other additional grounds 
for holding that in fact consideration had 
passed in paragraphs 18 to 21 of the judg- 
ment. In my view, he has given cogent 
grounds. It would be unnecessary to reiterate 
them here. Out of the money, which defen- 
dant No. 1 had received, he had constructed 
a double storied building on plot No. 149 
bearing original holding No. 22 in Sahibganj 
Municipality, which was testified by P. Ws. 
ő, 11, 13 and 15. Ext. 15 is the petition dated 
the 17th August, 1944, and Ext. 16 is the 
plan, filed by defendant No. i to the Sahibganj 
Municipality for obtaining sanction for con- 
structing a double storied building, which was 
constructed in 1945. Evidence was led on 
Dehalf of the plaintiffs to show that the name 
of Kishni Devi, first wife of defendant No. 1, 
who was dead till then, was engraved on the 
kalgi of the first floor of the building (vide 
P. W. 15). D. Ws. 2, 4, 6, 10 (defendant 
No. 1) and 14 (defendant No. 4) were ex- 
amined on behalf of defendants first and se- 
cond parties to prove that the double storied 
building was coming since a long time. D. W. 
6, however, stated in cross-examination that 
defendant No. 1 got erected a double storied 
building at Sahibganj 12 to 13 years prior 
to his giving deposition, whereas D. W. 9 
admitted in cross-examination that the upper 
storey was constructed 14 or 15 years before 
he deposed. The learned Subordinate Judge 
after considering the evidence on the record 
held that the building was constructed by de- 
fendant No. 1 after execution of the mort- 
gage bond (Ext. 7). 


23. In my opinion, there is no scope 
for making any comment regarding non- 
passing of the consideration of Rs. 6,000/- in 
mortgage bond dated the 4th February, 1946, 
(Ext. 7/a). The necessity for raising further 
loan is already mentioned in the bond the 
_ relevant portion of which I have already quot- 
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ed earlier. Further, the receipt dated the 5th 


' February, 1946, (Ext. 1) acknowledging the 


receipt of the payment of Rs. 6,000/- in a 
lump is to be found, which clearly corro- 
borates the passing of the consideration by 
the mortgage bond (Ext. 7/a). This fact is 
aiso testified by the oral evidence of P. W. 15. 
After due consideration I do not find any 
merit in the contention of the learned coun- 
sel for the appellants. There is absolutely 
no reason to disturb the finding of the learn- 
ed Subordinate Judge regarding passing of 
the consideration under the two boads. 


_ 24 Now I turn to consider the find- 
ing of the trial Court regarding issues Nos. 2, 
3 and 7 together, since they were considered 
together by the trial Court. Under these 
issues the trial Court found that the story of 
partition put forward by the plaintiffs was 
correct. After the said partition the entire 
mortgaged properties in suit were allotted to 
defendant No. 1 alone, who all along was 
coming in exclusive possession thereof. It 
was defendant No. 1 alone who had con- 
structed the double storied building on plot 
No. 149 on executing the mortgage bond 
(Ext. 7). Defendants second party, namely, 
defendants 4 to 6, had no concern whatsoever 
with the suit properties after partition. There- 
fore, defendants 4 to 6 had no paramount 
title over any portion of the mortgaged pro- 
perties in the suit. It also found that there 
was no misjoinder of parties because for 
sometime m the past defendant No. 4 was 
Jaying false claim and in order to avoid future 
litigation it was necessary to implead the de- 
fendants second party in the suit as an abun- 
dant precaution. In my opinion, the appel- 
lants, who are defendants first party, cannot 
make any grievance regarding the findings 
of the trial Court on those issues. It was 
defendants second party, who were really ag- 
grieved by the findings on those issues, but 
they have not come in appeal before this 
Court and, therefore, they were made res- 
pondents in this appeal. Their counsel, Mr. 
Sidheshwar Singh neither supported nor op- 
posed the contentions raised on behalf of the 
appellants. Therefore, there is no merit in 
the contention of the learned counsel for the 
appellants regarding paramount title cf defen- 
dants 4 to 6. 


25. Now I advert to the finding of 
the learned. Subordinate Judge on issues Nos. 
5 and 6. It may be recalled that defendants 5 
and 6 were minor sons of defendant No. 4. 
It has already been held that defendants 4 to 
6 had-no paramount title and interest in the 
suit properties. Therefore, there is no ques- 
tion of minor defendants 5 and 6 paying up 
any dues under the two mortgage bonds (Exts. 
7 and 7/a) and the learned Subordinate Judge 
has rightly held so. Under these two issues 
the only question, which fell for considera- 
tion, was whether the two minor defendants, 
namely, defendants 2 and 3, were ‘n any way 
liable for the loans taken by defendant No. 1 
Defendant No. 2, it may be recalled, was the 
minor son of defendant No. 1, aged 5 years 
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on the date of institution of the suit, that is, 
on the 6th July, 1956, whereas defendant 
No. 3, who was the minor, illegitimate son 
of defendant No. 1, was aged 8 years on 
- that date. Obviously, therefore, they were 

not born when the two mortgage bonds (Exts. 
7 and 7/a) were executed by defendant No. 1. 
No doubt, a written statement was filed on 
behalf of the minor defendants 2 and 3 to 
the effect that defendant No. 1 was a drun- 
kard and of immoral habits and was keeping 
a concubine. Therefore, the mortgage bonds 
were not binding on them nor were they for 
illegal necessities. I have already discussed 
the evidence of P. W. 15, who stated that 
defendant No. 1 had executed the two mort- 
gage bonds for house-hold necessities, for 
marriage, construction of the house and for 
tedeeming the previous mortgage. P. W. 15 
had also stated that defendants 2 and 3 were 
not born when those mortgage bonds 
were executed. The fact with regard 
to the age of defendants 2 and 3 and 
their birth prior to the execution of the two 
bonds have not been controverted either in 
the written statement or by any other cogent 
evidence, by the defendants. Therefore, in 
my opinion, the learned Subordinate Judge 
rightly found that those two minor defend- 
ants 2 and 3 were born after execution of 
the two mortgage bonds. Defendant No. 1 
was the sole owner of the properties in suit 
then and he could have disposed them of in 
any manner he liked and the two minors, 
namely, defendants 2 and 3, could not have 
assailed those mortgage bonds either on the 
ground of immoral purpose and for want of 
legal necessities. 


26. Under issue No. 8, the learned 
Subordinate Judge, considering -/10/- annas 
per cent per mensem, corresponding to 
74 per cent. per annum, as stipulated in the 
two mortgage bonds, found that the rate of 
interest was reasonable and the plaintiffs were 
entitled to full interest claimed over the prin- 
cipal sum of Rs. 18,000/- for the period prior 
to the suit. They were, therefore, entitled to 

decree in the suit. He ordered the suit 
to be decreed on contest against the defend- 
ants with costs and pleader’s fee at the mini- 
mum contested scale. He also directed in- 
terest pendente lite and future till realisation 
to be allowed to the plaintiffs over the decre- 
tal amount as against defendants first party 
at the rate of 6 per cent. per annum, but the 
total amount of interest, inclusive of the in- 
terest, for the period prior to the suit, in no 
way should exceed the principal amount of 
the two mortgage bonds, namely, Rs. 18,000/-. 
Defendants first party were directed to pay 
the decretal amount with costs within three 
months from the date of the order and in 
default of payment of the same within the 
period specified, the plaintiffs would be en- 
titled to apply for final decree for the sale 
of the mortgaged properties or a sufficient 
part thereof and the sale proceeds thereof 
would be applied towards the satisfaction of 
the plaintiffs dues mentioned in the prelimi- 
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rary decree together with such amount as 
may accrue to the plaintiffs subsequently as 
interests and costs, and the balance, if any, 
would be paid to the defendants first party. 
In view of my finding that the suit of the 
plaintiffs was entertainable only to the extent 
af Rs. 12,000/- covered by the mortgage. 
bond (Ext. 7), the finding with regard to the 
plaintiffs’ claim or Rs. 6,000/- covered by the 
mortgage bond (Ext. 7/a) is not in accordance 
with law and has got to be set aside. The 
finding of the learned Judge under issue No. & 
saould be confined only to the claim covered 
by the mortgage bond, Ext. 7. 


27. Mr. Rajgarhia lastly contended 
that since there were two mortgage bonds 
contained in Exts. 7 and 7/a, the plaintiffs 
ought to have filed two different suits. In 
my opinion, there is no merit in this conten- 
tion of the learned counsel. Reference may 
bə made to the provisions contained in Sec- 
tion 67-A of the Transfer of Property Act, 
1882, which provides: 


“A mortgagee who holds two or more 
mortgages executed by the same mortgagor 
in. respect of each of which he has a right 
tc: obtain the same kind of decree under Sec- 
tion 67, and who sues to obtain such decree 
on any one of the mortgages, shall, in the 
absence of a contract to the contrary, be 
bound on all the mortgages in respect of 
which the mortgage-money has become due.” 
In the present case defendant No. 1 is the 
scle mortgagor who had executed both the 
mortgage bonds, so much so, that the second 
mortgage bond, namely, Ext. 7/a, refers to 
the earlier mortgage bond (Ext. 7). In the 
sezond mortgage bond there is further recital 
that the mortgagor could not pay any amount 
either towards principal or interest regarding 
th> earlier mortgage bond as contemplated. 
Since he required further money, he was com- 
pelled to execute another mortgage bond for 
mecting family expenses and for carrying on 
business. The same question of law was in- 
valved in both the mortgage bonds. The 
defendants have also led same sort of evi- 
dence as regards both of th 


f em. However, 
sirce I have allowed claim I have allowed 
clim only on the 


basis of the mortgage 
bond (Ext. 7), the discussion in this Peara 
has a ae = less academic. 

. conclusion, I have accepted all 
the findings of the learned Subordinde Judge, 
except his finding that the plaintiffs were 
casual money lenders, and the alternative 
finding under issue No. 4, wherein he had 
heki that the firm had money lending licence 
as well to advance the two loans covered 
by Exts. 7 and 7/a. I have, as noted earlier, 
differed from this finding of his. I have held 
that instead of the firm, plaintiff No. 8, as 
it appeared from Ext. 26, had money lending 
licence in his individual capacity, which was 
effective only for five years beginning from 
the 18th January, 1940. There was no evi- 
dence on the record to hold that the plain- 
tiff No. 7 had money lending licence at the 
relevant time to advance loan under Ext. 7/[a 
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on the 4th February, 1946. Therefore, I 
have held that the plaintiffs could succeed 
only with regard to the loan advanced by 
slaintiff No 8 under Ext. 7. In consequence, 
1 also differ from the finding of the learned 
Subordinate ludge under issue No. 8, wherein 
I have held that the plaintiffs were entitled 
“9 the decree only with regard to their claim 
under Ext. 7. The judgment and the decree 
of the Court below are, therefore, modified 
accordingly, and the appeal is allowed in part. 
In the circumstances the parties shall bear 
their own costs of this Court. 


ANWAR AHMAD, J. :— I agree. 
Appeal allowed in part. 
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Index Note:— (A) Specific Relief Act 
(1877), S.22—Specific performance of con- 
tract to sell — Discretion of Court — Laches 
of party—Delay in enforcing contract when 
amounts to laches — Interference with discre- 
tion in second appeal — (X-Ref :— Civil P. C. 
(1908), S. 107). 


Brief Note:— (A) A relief for specific 
performance is an equitable relief and if there 
are laches on the part of the person suing 
for such a relief it may be refused to him. 
But laches is not the same thing as mere 
delay. A claim for specific performance of 
contract if filed within the period of limita- 
tion cannot be defeated on the mere ground 
of delay, unless the delay, amounts in the 
circumstance of the particular case, to an ab- 
andonment of the plaintiff's claim for specific 

erformance of the contract or circumstances 
ii so changed that the granting of the 
relief for specific performance could prejudice 

the defendant. Case law discussed. 
(Paras 5, 7) 

Waiver, abandonment or acquiescence 
cannot be inferred merely from the period of 
delay. _ {Para 8) 

The Court ‘cannot arbitrarily apply a 
time-limit to non-suit a litigant who, under 
the statutory provisions is entitled to seek the 
relief within a prescribed period. (Para 8) 

When the discretion has been exercised 


arbitrarily, the appellate Court can interfere. 
(Para 9) 
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SHAMBHU PRASAD SINGH, J.:— 
This second appeal by the plaintiff has 
been filed against concurrent judgments 
and decrees of the courts below dis- 
missing his suit for specific performance of 
contract dated 2nd of February, 1958, by 
Mossi. Sanjha (defendant No. 1) for sale of 
7 bighas of land. In order to appreciate the 
points raised in the appeal on behalf of the 
appellant and the respondents, facts of the 
case may briefly be stated. The case of the 


- appellant was that Anand Lal Mahto, hus- 


band of defendant No. 1, died in the year 
1945, in the state of jointness with his father 
Babuji Mahto. Defendant No. 1 for sometime 
lived jointly with her father-in-law, but sub- 
sequently filed a partition suit against him 
which was numbered as Partition Suit No. 28 
of 1954 of the Court of Munsif Madhubani, 
which was decreed. Defendant No. 1 was 
in need of money for payment to her credi- 
tors. for meeting the expenses of litigation in 
the partition suit and for marrying her two 
daughters. . She, therefore, approached the 
appeilant for money. There was an agree- 
ment between them on the aforesaid date, 
2nd of February, 1958, whereby defendant 
No. 1 agreed to sell 7 bighas of land to the 
appellant for a consideration of Rs. 3,500/-, 
out of the lands she was likely to get in the 
partition suit by compromise. A Mohada- 
nama was executed stating that the appellant 
would get kebala for 7 bighas of land as men- 
tioned therein executed from defendant No. 1, 
but in case she did not get the very 7 bighas 
of land, then the appellant would be at liber- 
ty to select any 7 bighas of land out of the 
lands she would be getting by the compro- 
mise. According to the Mohadanama, the 
sale deed was to be executed within one year 
of the final disposal of the partition suit. The 
entire consideration of Rs. 3,500/- was paid 
by the appellant to defendant No. 1 on ‘the 
very date the Mohadanama was executed. On 
19th of July, 1958, compromise was effected 
in the partition suit and defendant No. 1 did 
get the land allotted to her in respect of 
which she had executed the Mohadanama. 
Subsequently, defendant No. 2, Jairam 
Chamar, a faithful servant of defendant 
No. 1, who had full knowlege of the Mohada- 
nama got a sale deed executed by defendant 
No. 1 in his favour with respect to some of 
the lands in suit. Defendants Nos. 3 and 4 
also, at the instance of defendant No. 2, - 
purchased from defendant No. I some of 
the suit Jands with full knowledge of the 
Mohadanama. 


2. Three written statements were filed 
in the suit, one by defendant No. 1, another 
by defendant No. 4 and third, a joint one, 
by defendants Nos. 2 and 3. Defendant No. 1 
in her written statement denied the execution 
of Mohadanama or payment of consideration 
to her. According to her, she had gone to 
execute a Bharna bond in favour of Nabi 
Mahto and the appellant and his uncle, Ganga 
Ram, on that occasion managed to obtain 
her thumb impressions on blank papers and 
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perhaps one of those blank papers was fraudu- 
Jently converted into the Mohadanama. She 
‘was not in need of any money and there was 
no necessity for executing the Mchadanama. 
However, she did not contest the suit, nor 
she was examined as a witness in it. 
fendants Nos. 2 to 4 in their written statement 
supported the case of defendant No. 1 that 
she never , executed any Mohadanama in 
favour of the appellant, nor she received any 
consideration. Their further case was that 
they were bona fide purchasers for value 
without any notice of the Mohadanama. Ac- 
cording to defendants Nos. 2 and 3, the ap- 
pellant procured an ante-dated stamp and got 
the Mohadanama fabricated after brmging the 
scribe and the attesting witnesses in collusion 
after the execution of the sale in favour of 
defendants Nos. 2 to 4. Defendant No. 4 
merely stated that the Mohadanama_ was 
forged and fabricated one. Defendant No. 3, 
Domi Mahto, also, however, ultimately did 
not contest the suit. 


3. The trial Court held that the 
Mohadanama executed by defendant No. 1 
in favour of the appellant was a genuine and 
valid document and for consideration. In 
that connection it further held that defendant 
No. 1 was in pressing necessity for money and 
she did execute the Mohadanama and was 
paid Rs. 3,500/- by the appellant on the date 
of the execution of the Mohadanama itself. 
It has also held that deeds of sale and Bharna 
executed by defendant No. 1 in favour of 
other defendants after the execution of the 
Mohadanama were farzi transactions fox 
which no consideration passed and defen- 
dant No. 1 continued to be in pos- 
session of the lands purported to have been 
conveyed by her to other defendants and 
that defendants Nos. 2 to 4 were not bona fide 
purchasers for value and. had notice of the 
Mohadanama in question. It, however, dis- 
missed the suit of the plaintiff-appellant on 
the ground that he had made undue delay in 
bringing the suit and that total inaction on 
his part for about six months amounted to 
an abandonment of the contract and waiver of 
his right to sue for specific performance. The 
lower appellate Court has confirmed the find- 
ings of the trial Court that the Mohnadanama 
was genuine, valid and for consideration and 
that the defendants who purchased from de- 
fendant No. 1 had knowledge of the Mohada- 
nama. It has not recorded any specific find- 
ing on the question whether the purchases in 
favour of these defendants were for value 
for, according to it, that point was not of 
much importance. It too has, however. held 
that delay in filing the suit by the appellant 
tantamounts to waiver and abandonment of 
tight and affirmed the decree of the trial 
Court dismissing the suit. 

4° Mr. S. K. Jha appearing for the 
appellant contended that Courts below were 
wrong in dismissing the suit on the ground 
ci delay in filing of it and holding that the 
delay atnounted to waiver and abandonment 
g the right of the appellant to sue for specific 
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performance of contract. Mr. Shreenath 
Singh on behalf of the respondents, however, 
submitted that the Courts below rightly dis- 
missed the suit. According to him, even if 
delay in filing the suit did not amount tọ 
abandonment and waiver of the claim of the 
appellant, that could be a valid ground for 
refusal by the Courts below to exercise their 
discretion of granting the relief Zor specific 
performance of contract and their decree 
could not be challenged in appeal, much less 
in a second appeal. 


5. The Limitation Act prescribes a 
period of three years as limitation for specific 
performance of the contract. Ordinarily, 
therefore,-one may think that mere delay on 
the part of the persons suing for specific 
performance of the contract will not disentitle 
him to the relief if the suit is filed within the 
period of: limitation. No- doubt, a relief for 
Specific performance is an equitable 1elief and 
if there are laches on the part of the person 
suing for such a relief, it may be refused to 
him. The laches is not the same thing as 
mere delay. In Halsbury’s Laws of England, 
Third Edition, Vol. 36, in paragraph 470 at 
page 324, the law on the subject is stated as 
folows :-— 


“Where time is not originally of the es- 
sence of the contract, and has not becn made 
so by due notice, delay by a party in perform- 
ing his part of the contract, or in commenc- 
ing or prosecuting the enforcement of his 
rights, may constitute such laches or acqui- 
escence as will debar him from obtaining 
specific performance. The extent of delay 
which has this effect varies with circumstances, 
but as a rule must be capable of being con- 
strued as amounting to an abandonment of 


the contract.” 


In Peer Mahomed Dewji v. Mahomed Ebra- 
him, ((1905) ILR 29 Bom 234), as it appears 
from the report, Chandavarkar, J. a‘ first 
dismissed the suit which was filed on 30th of 
November, 1903 for enforcement of an agree- 
ment dated 29th of June, 1901, on the ground 
that conduct of the plaintiff is not filing the 
suit earlier amounted to Jaches. He, how- 
ever, granted review of that decree and ulti- 
mately decreed the suit. The learned Judge 
observed that while holding in his previous 
judement that the plaintiff had been guilty 
of delay amounting to laches. he did not suf- 
ficiently appreciate the legal meaning of the 
term. The learned Judge pointed out that 
as defined by Lord Ejlenborough, C. J. in 
Sebag v. Abitbol, (1816) 4 M and S 462: and 
approved by Abbot, C. J., in Turner v. 
Hayden, (1825) 4 B and C 1 at p. 2, laches 
means negligence to do something which by 
Jaw a person is obliged to do and that when 
the Limifation Act prescribed a period fop 
instituting such suits, only obligation cast 
upon the plaintiff by Jaw was to institute the 
suit within that period. He then proceeded 
to examine whether there was any other 
aspect of laches sufficient to deprive the 
plaintiff of that suit of his right to specific 
performance and quoted the following dicta 
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of the Judicial Committee in Lindsay Petro- 
leum Co. v. Hurd, (1874) 5 PC 221 at p. 239: 


“Now the doctrine of laches in Courts 
of Equity is not an arbitrary or a technical 
i Where it would be practically un- 
just to give a remedy, either because the 
party has, by ‘his conduct, done that which 
might fairly be regarded as equivalent to a 
waiver of it, or, where by his conduct and 
neglect he has, though perhaps not waiving 
that remedy, yet put the other party in a 
situation in which it would not be reason- 
able to place him if the remedy were after- 
wards to be asserted, in either of these cases, 


“lapse of time and delay are most -material 


case if an argument against 
relief, which otherwise would be just, is 
founded upon mere delay, that delay of 
course not amounting to a bar by any statute 
of limitations, the validity of that defence 
must be tried upon principles substantially 
equitable. Two circumstances, always impor- 
fant in such cases, are the length of the 
delay and the nature of the acts done during 
the interval, which might affect either. party, 
and cause a balance of justice or myrustice in 
taking the one course or the other, so far.as 
relates to the remedy.” 


The learned Judge then held that laches must 
amount fo waiver, abandonment or acquies- 
cence to bar the plaintiff’s right. i 

6. Another great Judge Mr. Justice 
Woodroffe in Kissen Gopal Sadaney v. Kally 
Prosonno ` Sett, ( (1906) ILR 33 Cal 633) held 
that delay which is short of the period pre- 
scribed by the Limitation Act and which is 
not of such a character as to give rise to an 
inference of abandonment of right is no bar 
to a suit for specific performance unless ıt 
is shown to have prejudiced the defendant. 
The suit. was filed on 10th of July, 1903 for 
specific performance of an agreement dated 
3ist of August, 1900. The learned Judge ob- 
served that, in his opinion, delay was not 
material so long as matters remained in status 
quo and it did not mislead the defendant or 
amounted to acquiescence and that in order 
to defeat the plaintiff it must be shown that 
the delay had prejudiced the defendant. 


7. In Mt. Batulan v. Nirmal Das, 
(AIR .1918 Pat 630), Imam, J. held that mere 
delay in the institution of a suit for specific 
performance of a contract to sell land is not 
sufficient to defeat the claim; the delay must 
be of such a character as to give rise fo an 
inference of the abandonment of the right or 
should disclose some prejudice to the defen- 
dant. In Rustomji Ardesir Cooper v. 
Annasaheb Narandas, (AIR 1930 PC 165) 
their Lordships of the Judicial Committee re- 


But in every 


jected the argument that the suit for specific. 


performance should fail on the ground of 
delay as in their opinion the position of the 
purchaser had not been so prejudiced as to 
disentitle the plaintiff in respect of his relief 
for specific performance and that the Limita- 
tion Act allowed the plaintiff three years time 
to sue. In Sampat Ram v. Baboo Lal, (AIR. 
1955 All 24), Malik, C. J. laid down that a 
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contract to sell could be specifically enforced 
within three years if time was not the es- 
sence of the contract. In Gomathinayagam 
Pillai v. Palaniswami Nadar, AIR 1967 SC 
868 Bachawat, J; who was in minority, also 
held that mere delay, short of waiver and 
abandonment of the contract was no ground 
for refusing relief of specific performance of 
contract. There is nothing in the majority 
judgment to show that on this question the 
learned Judges took a different view from 
that of Bachawat, J., Shah, J., who spoke for 
the majority, dismissed the suit for specific 
performance of contract onthe ground that 
before the plaintiff could be awarded a decree 
for specific performance of contract he had 
to prove his readiness and willingness con- 


tinuously from the date of the contact till- 


the date of hearing of the suit and if he fail- 
ed to do that his suit was liable to fail. In 
Smt. Gulabrani Choudharain v. Jagarnath 
Choudhary, (1969 BLIR 593), a Bench of this 
Court referred to the aforesaid observation 
of Bachawat, J. and relied on it. In R. C. 
Chandiok v. Chunilal Sabharwal, 1970 Gy SCC 
140 = {AIR 1971 SC 1238), learned Judges 
of the Supreme Court after having found 
that time not having ever been made the es- 
sence of the contract and the plaintiff hav- 
ing not failed to perform their part of the 
agreement within a reasonable time, they were 
entitled to the relief for specific performance. 
The decrees of the courts below were set 
aside by them and the suit decreed with the 
Observation ..............000- 

“This relief is discretionary but not arbi- 
trary and discretion must be exercised in ac- 
cordance with the sound and reasonable judi- 
cial principles. We are unable to hold that 


the conduct of the appellants, which is al- 


ways an important element for. consideration, 
was such that it precluded them from obtain- 
ing a decree for specific performatce.” 


The suit was instituted on December 4, 1956 
for enforcement of the contract dated July 
18, 1955. In my opinion, it is well establish- 
ed on the authorities discussed above that a 
claim for specific performance of cantract if 
filed within the period of limitation cannot be 
defeated on the mere ground of delay unless 
the delay amounts to an abandonment of the 
plaintiff's claim for specific performance of 
contract or circumstances have so changed 
that granting the relief for specific perfor- 
mance would prejudice the defendant. 

8. Great reliance was placed by Mr. 
Shreenath Singh, learned counsel for the res- 
pondents, on a Bench decision of this Court 
in Rameshwar Pd. Sahi v. Mt. Anandi Devi, 
(1959 BLIR 809) = (AIR 1960 SC 109). On 
the facts of that case it was held that undue 
delay in bringing the suit amounted to aban- 
donment and waiver and the plaintiff was not 
entitled to decree. The suit from which that 
appeal arose was instituted on 11th of Septem- 
ber, 1946 for specific performance of a con- 
tract which was made some time in September, 
1945. A delay of about 12 months in insti- 
tuting the suit, as observed earlier, was held 
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amounting to an abandonment and waiver so 
as to disentitle the plaintiff from 
getting a relief for specific per- 
formance of the contract. In the plaint it- 
self it was stated that the document could 
not be registered as defendant No, 1 of 
‘that suit had fallen ill. That plea of ilness 
of defendant No. 1 was rejected by the two 
Courts of facts. Reliance was placed on ob- 
servations of Lord Penzance in Emile 
Erlanger v. New Sombrero Phosphate Co., 
((1878) 3 AC-1218 at p. 1231). Lord Pen- 
zance in that case pointed out with approval 
the dicta of the Privy council in Lindsay 
Petroleum Company’s case, already quoted 
earlier. In my opinion, therefore, Ramesh- 
“war Prasad Sahi’s case did not lay down any 
new law on the subject. It merely reiterated 
the law as it was understood earlier and on 
the peculiar facts of that case held that delay 
amounted to an abandonment of the plain- 
tiff’s right to sue for specific performance. 


Waiver, abandonment or acquiescence 
cannot be inferred merely from 
the period of delay. In some 
cases the laches may be inferred even 


‘from a delay of two months, in others they 
may not be inferred even if the delay is of 
2 years and 364 days. The decision in 
Rameshwar Prasad Sahi’s case was consider- 
ed by Mahapatra, J. in Jiwanandan Singh v. 
Sia Ram Prasad Singh, (AIR 1961 Pat 347). 
The learned Judge after referring to various 
decisions, some of which have also been re- 
ferred to by me earlier, held that the decision 
in Rameshwar Prasad Sahi’s case was given 
on the facts of that case and it was not laid 
down therein that delay of 12 months in all 
cases would prove fatal in a suit for a specific 
performance of an agreement. The Jearned 
Judge observed, and if I may say sọ with 
respect, rightly, that the Court, as a pro- 
position of law, cannot apply arbitrarily a 
time-limit to non-suit a litigant who under 
the statutory provision is entitled to seek the 
relief in a Court of law within a prescribed 
period, though if the circumstances of any 
particular case would indicate that the plain- 
tiff had waived and abandoned his right to 
which he was entitled long before he came 
jto the Court, he might be non-suited. 


9, Mr. Shreenath Singh, learned coun- 
sel for the respondents, placed reliance on 
the decisions in (i) Skinner R. H. v. Veronica 
Skinner, (AIR 1930 Lah 1004); {if} Mt. Gamdo 
Devi v. Shanti Swarup, (AIR 1937 All 161) 
and (iii) Shankarrao Ramrao v, Sumati 
Bhikaji, (AIR 1971 Guj 178) in support of 
his contention that discretion exercised by the 
Courts below in the matter of granting the 
relief of specific performance should not be 
interfered with at the appellate stage. He 
has also placed reliance on the decision in 
Uttar Pradesh Co-operative Federation Ltd. 
v. Sunder Bros. Delhi, (AIR 1967 SC 249) 
in support of the aforesaid submission. That 
was not a case of specific performance of 
contract. In that case the appeal was against 

an order under Section 34 of the Indian 
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Arbitration Act and it was observed that un- 
less trial Court’s exercise of discretion ap- 
peared to be capricious or unreasonable its 
order would not be interfered with. In my 
opinion, it cannot be laid down as a rule of 
law that where a relief for specific perform- 
ance of contract has been refused by the 
Courts below, this Court in exercise of 1 
second appellate jurisdiction cannot interfere 
with the decree. The Jaw appears'to have 
been correctly laid down, if I may say so 
with respect, by theit Lordships of the 
Supreme Court in R. C. Chandiok’s cas 
(1970) 3 SCC 140 = (AIR 1971 SC 1238) 
that though the relief is discretionary, it is 
not arbitrary and if the discretion is not ex- 
ercised in accordance with the sound and 
reasonable judicial principles, it can be inter- 
fered with. 

16. So far the case before us is con- 
cerned, on the findings recorded .by the 
Courts below the Mohadanama in favour of 
the appellant was a genuine and valid docu- 
ment and for consideration and the defend- 
ants 2 to 4 had knowledge of that Mohada- 
nama before they made their purchases. The 
trial Court further found, and the finding 
appears to have been based on good reasons 
and cogent evidence, that the conveyances in 
favour of defendants 2 to 4 by defendant 
No, 1 were farzi transactions and defendant 
No. 1 was still in possession of the lands 
conveyed by her to these defendants. It is 
obvious, therefore, that these defendants are 
in no way likely to be prejudiced by grant- 
ing of the relief of specific performance to 
the appellant. Defendant No. 1 is also not 
likely to be prejudiced in any way by grant- 
ing of the same relief to the appellant. If 
any one could challenge the claim of the ap- 
pellznt for specific performance of contract 
on the ground that delay on his part amount- 
ed to waiver and abandonment of his right 
to specific performance, it was defendant 
No. 1 but she did not contest the suit. Ac- 













cording to the Mohadanama itself, defendant 


No. 1 was to execute the sale deed in favour 
of the appellant by 11th of August, 1960, 
i.e. one year from the date of the decree in 
her favour in the partition suit. Up to that 
date the appellant could not have made any 
grievance of non-execution of the deed by 
defendant No. 1. The suit was filed within 
5 months from that date. The Court of -* 
peal below, therefore, has arbitrarily thought 
that there was delay of 17 months on the part 
of the appellant. The delay’ really was of 
5 months only. The trial Court has referred 
to tke evidence of the appellant himself that. 
he came to know of the sale deed in favour 
of defendant No. 2 after one and half year 
of the execution of the Mohadanama. This 
sale deed was executed on 8th of December, 
1959. The sale deed having been found to 
be a farzi one and possession having remaine 
ed with defendant No. 1, the trial Court was 
not justified in drawing an adverse inference 
against the appellant from this statement. The 
courts below in holding that as in Ramesh- 
war Prasad Sahi’s case delay of 12. months 
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was held to be amounting to an abandonment 
and waiver, therefore, in the present case the 
delay which, according to them. was of 
17 months, i.e. more than 12 months, must 
also be held to amount to abandonment and 
waiver, have not applied any rule of Jaw, but 
a rule of thumb and acted arbitrarily. In my 
opinion, therefore, they have illegally refused 
the relief of specific performance to the ap- 
fellant after having held that the Mohada- 
rama was genuine .and valid and for con- 
sideration and the defendants were purchasers 
with the knowledge of that Mohadanama an 
the suit having been instituted within three 
years from the date of the Mohadanama, the 
period prescribed for the purpose. In the 
circumstances of the case, the courts below 
ought to have decreed the suit. 

11. In the result, the appeal is allow- 
ed, the judgments and decrees of the two 
courts below are set aside and the suit o 
the appellant is decreed with costs throughout 


MUKHARJI, J.:— I agree. 
Appeal allowed. 
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Firm Vijay Nipani Tobacco House, 
Appellant v. Sarwan Kumar and others, 
Respondents. 


A. F. A. D. No. 472 of 1969, D/- 18-9- 
1973, from order of Dilip Kumar Sinha, 
ist Addl, Sub. J., Gaya, D/- 18-6-1969. 

(A) Civil P. C., 1908, Order 1, R. 9 — 
Suit against firm Proprietor/partner 
not specifically impleaded — Is it ‘non~ 
foinder’ within R. 9? No. 


Order 30, Rules 1, 3 and 10 make i€ 
clear that when a suit is filed in the 
name of the firm as defendant, the name 
of firm is merely an assumed col- 
lective name representing all partners in 
ease where there is a partnership or as 
provided in Rule 10 it is the name and 
style under which a person is carrying on 
a business. In both cases the defendants 
or the defendant, as the case may be, can 
be sued in the name of firm and when 
so sued the firm includes and represents 
defendants/defendant in their respective 
personal names. Therefore the question 
of non-joinder of a proprietor or partner 
by his name does not arise when suit lis 
against the firm — (K-Ref:— Civil P. C, 
1908, O. 30, Rr. 1, 3, 10). AIR 1921 Pat 
485, Distinguished. (Paras 5, 6) 

(B) Civil P., C., 1908, O. 1, R. 
Can surplus expressions constitute mis- 
description of party? No. 


Suit, against firm through X its 
managing director, was contested as in- 
volving misjoinder/misdescription of the 
defendant and therefore untenable. 


KQ/AR/E827/73/PSP f 


Firm V. N. T. House v. Sarwan Kumar (M. M. Prasad J.) 


- Rs. 45/-. 
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Held: That the words concerned 
(through X its managing director) were 
redundant and mere surplusage because 
the firm was impleaded as the defendant 
and this was not a case of misdescription 
or misjoinder within the meaning of O. 1, 
R. 10. Moreover it was the firm who was 
actually contesting ‘the suit and hence 
there was no question of any prejudica 

- caused. AIR 1924 Bom 155 and AIR 1952 
All 695 and AIR 1953 Trav Co 209 and 
AIR 1936 Cal 353, Relied on. 

(Paras 9, 10) 


Gauri Shankar Pd. for Appellant; 
Kedar Nath Verma, Ashok Kumar Sinha, 
and Braj Kishore Singh, for Respondents, 


JUDGMENT :— This second appeal 
by the defendant arises out of a suit for 
eviction and a claim for arrears of rent. 


2. Briefly stated, the case of the 
plaintiffs was that the house belonged to 
joint family consisting of the plaintiffs 
and the defendants second party and 
ultimately by a partition was allotted to 
the plaintiffs’ share. A portion of the 
house had been let out to the defendant« 
appellant earlier by the. Karta of the 
joint family on a monthly rental. of 
The defendant-appellant failed 
to pay the rent from Kartik, 1367 to Sra- 
vana, 1369 Fasl Hence the suit The 
plea of the defendant-appellant, however, 
was (1) that the suit was bad’ for none 
joinder of one J. K. Patel, the owner of 
the firm, (2) that the suit was not main« 
tainable by some of the members of the 
joint family alone, (3) that the tenancy 
was according to the English calendar 
month, (4) that no valid. notice had been 
given, and (5) that the appellant had paid 
municipal tax, platform tax and money 
over the repairs of the house as also made 
several advances to Brijnandan Prasad, 
the Karta of the joint family on the 
understanding that the amount would he 
adjusted towards rent. It was said that 
the rent in November, 1962 was remitted 
by money order after making certain de= 
ductions but the same was refused. 

3. The Munsif found that there 
was no valid notice served on the appels 
lant and the prayer for eviction could not 
be allowed. He, however, decreed the 
claim for rent and allowed a set off in res- 
pect of the payment made to the munici» 
pality to the extent of Rs. 150/-. The Ad- 
ditional Subordinate Judge who heard 
the appeal against the aforesaid decision 
concurred with the Munsif on all points 
and dismissed the appeal except that he 
allowed a set off of a further amount of 
Rupees 82/- paid to the Municipality as 
platform tax. Both the Courts rejected 
the other pleas raised by the appellant 
except that they held that the tenancy 
was according to the English calendar 
month, 
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4. Learned counsel for the appel- 
ant has contended that the suit was not 
maintainable first for the non-joinder of 
the proprietor. of the defendant-firm Ja 
K. Patel and secondly for the non- 
joinder of the other members of the joint 
family as plaintiffs. Next he has urged 
that the appellant was entitled to an ad- 
justment of the money spent by it over 
the repairs of the house, 


5. With regard to the first point 

it has been urged that one J. K. Patel was 
the proprietor of the defendant-firm and 
the suit having been filed against tha firm 
through B. K. Patel who is merely a 

anager, it was badly framed. This 
argument is untenable. It must be men- 
tioned that the suit was instituted against 
“Firm Vijay Nipani Tobacco House 
through B. K. Patel, Managing Director.” 
From the discussions aforesaid there çan- 
not be the least doubt that the suit was in- 
i i i although 
through somebody. known 
that a firm has as such no existence in 
the eye of law. When two or more per- 
carry on business in an assumed 
name they constitute a firm. The defni- 
tion of firm in S. 4 of the Indian Partner- 
ip Act is as follows :-— 


"Persons who have entered into 
partnership with one another are called 
individually ‘partners’ and collectively ‘a 
firm’ and the name under which their 
business is carried on is called the ‘firm 


y » 


name. 


The Code of Civil Procedure has provid- 
ed in Order XXX the procedure for suits 
by and against firms. Rule 1 provides that 
such persons may sue or be sued in the 
name of the firm. It is significant that 
the Code does not recognise the legal 
existence of a firm as such It enables 
persons constituting a firm to sue in an 
assumed name, i. e., the name of the firm. 
The right is not given to the firm itself 
but to the individual partners who con- 
stitute the firm. The next relevant rule 
is Rule 3 in that Order which provides 
that where persons are sued as partners 
in the name of their frm. summons shall 
be served either on any one or mor2 of 
the partners or upon any person having 
the control and management of the busi- 
ness. This is a special provision in res- 
pect of service of summons in such suits. 
The only other provision of law contained 
in Order XXX which is relevant in this 
connection is Rule.10 which provides that 
(sic—any person carrying on business in 
a name or style other’) than his own may 
be sued in such name or style as if it 
were a firm name; and so far as the 
nature of the case will permit, all rules 
contained in Order XXX will apply. It 
will thus appear that Order XXX pro- 
vides for suits by or against two or more 
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persons carrying on business as a firm 
also in respect of a suit against a perso 
carrying on business in an assumed name. 
It will thus appear that where one per 
son is carrying on business in en assumed 
name, he cannot bring a suit in such 
assumed name but he can be sted in such 
a name as if it were a firm name In th 
case of a firm, however, the persons carry- 
ing on business in the mame can sue 





6. This being the legal position 
the present suit was instituted against 
the firm. Obviously, therefore, it was a 
sult against the partners constituting the 
defendant firm. If J. K. Patel was the 
proprietor and partner of the firm, he 
also must be deemed to be a party al- 
though he is being sued in the assumed 
name of a firm. There is no substance 
thus in the contention of non-joinder of 
the proprietor of the firm. Even if it be 
assumed that, he was the sole proprietor 
of the firm ‘carrying on business in such 
a name, the suit had been instituted 
ogainst him in the assumed name In 
either view of the matter there ‘s no sub- 
stance in the contention of learned coun- 
sel for the appellant. 


7. Learned counsel placed reliance 
on a decision of this Court in the case of 
Sinehi Ram Bihari Lal v. The Agent, 
East Indian Railway Co. reported in 2 Paf 
LT 679 = (AIR 1921 Pat 485). In that 
case a sujt had been instituted against 
the Agent of the East Indian Railway Co. 
claiming damages done to certain goods 
conveyed by the Railway. Ross, J.. held 
that the Railway as such had not been 
impleaded in the suit and that it was 
“not a case of mere misnomer”. The 
learned Judge held that the Railway had 
acquired a right by virtue of tke law of 
limitation and even an amendment could 
not be allowed and the suit was held to 
be non-maintainable. It does not appear 
from the report as to what was the relief 
sought for in that case, whether it was 
for a personal decree against the Agent 


or a decree against the Railway. In my 


view, that was the basic question to be 
considered in order to determine whe~ 
ther the suit was essentially and in fact 
against the Railway company or against 
the Agent of the Railway. It appears, 
however, from the statement by the 
learned Judge that in that suit it was not 
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a case of a mere misdescription or mis- 
nomer that the suit was in essence against 
the Agent. The facts of that case are en~ 
tirely different from those of the instant 
ease where the suit has been instituted 
not against anybody else but against the 
sersons carrying on business in the firm 
name. It will be relevant to mention 
shat the decision of the learned Judge 
was followed in the case of The East 
Indian Railway Co. v. Ram Lakhan Ram, 
5 Pat LT 415 = (AIR 1925 Pat 37). In 
that case also the suit was instituted 
against the Agent of the East Indian 
Railway Co. and a personal decree had 
been sought for against the Agent of the 
Railway. The learned Judges followed 
the decision in Sinehi Ram Bihari Lall 
(supra). Das, J, however, said:— 


“TJ quite admit that where there is a 
description of the defendant in the cause 
title there is complete power in the Court 
to make the necessary correction without 
any regard to lapse of time, for, in a case 
of misdescription the Court will not have 
any difficulty in coming to the conclusion 
that the defendant had been substantially 
sued though under a wrong name.” 

The facts of this case also, as pointed ouf 
earlier, are entirely different. These de« 
cisions are, therefore, of no avail, 


8. As I have said earlier, the main 
point for consideration is to find out from 
the frame of the suit as to whether the 
description of the defendant is one which 
vitally affects the nature of the suit. It 
is well settled that where there is a mis- 
description of a party and does not cause 
prejudice and the suit is essentially by 
or against the party intended to sue or 
be sued, the Court would not attach much 
importance to the misdescription and 
would not hold the suit to be non-main-~ 
tainable on that account. In this connec- 
tion it has also to be borne in mind that 
the suit does not fail merely because of a 
non-joinder or misjoinder of parties un- 
less prejudice is caused thereby. The 
provisions of Order 1, Rules 9 and 10 of 
the Code of Civil Procedure have to be 
kept in mind in this connection. In the 
case of Saraspur Mfg. Co. v. B. B. and 
C. I Rly. Co. AIR 1923 Bom 452 the 
question was whether a plaint could be 
allowed to be amended where the suit 
had been instituted against the Agent of 
the B. B. and C. I. Railway Company Ltd. 
and the prayer was to substitute the com- 
pany as defendant in place of the Agent 
Their Lordships held that in view of the 
prayer that the defendant company 
should pay the amount sued for, the des- 
cription of the defendant merely amount- 
ed to misdescription and in fact it was a 
suit against the Railway Company itself 
and, therefore, the Courts below should 
have allowed the plaintiffs prayer for the 
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amendment. Incidentally it may be 
mentioned that the decision of this Court 
in the case of Sinehi Ram Bihari Lall, 2 
Pat LT 679 = (AIR 1921 Pat 485) (supra) 
was noticed and dissented from. In the 
ease of Municipal Commr.. Dacca v. 
Gangamani Chaudhurani, AIR 1940 Cal 
153 the suit had been filed against the 
Chairman of the Municipal Commissioners 
instead of the Commissioners themselves, 
for a declaration that the assessment 
made by the Municipal Commissicners 
was ultra vires and Jlegal. Their Lord- 
shins held that the mame is not always 
the true criterion for determining the 
party really sued and the nature of the 
allegations in the plaint and the nature 
of the relief sought should be considered. 
They held that the case must be deemed 
to be one of misdescription within the 
meaning of Order 1, Rule 10 of the Code, 
As I have said, in the present case there 
is neither mistake in describing the per- 
son sued against inasmuch as the suit bas 
been instituted against the persons in 
the firm name ‘This case before me 
therefore, stands on a much higher footing 
than those of misdescriptions. 


_ 9. In the present case much stress 
has been laid on the fact that the suit 
had been instituted against the persons 
in the firm name but “through B. K. Patel” 
who is merely an employee. The suit 








stituting the firm. The words “through 
B. K. Patel” are really redundant.- In 
this view of the matter I am supported 
by a large number of decisions. To cite 
only a few, in the case of Motilal Jasraj 
v. Chandmal Hindumal, AIR 1924 Bom 
155 the description of the defendant was 
“Chandmal Hindumal as manager and 
owner of the shop ‘Manmal Chandmal’.” 
Their Lordships held that the suit having 
been filed against Manmal Chandmal the 
further description as “the manager and 
owner of the firm™ was a mere sur- 
plusage. In the case of Ram Kumar Ram 
Chandra v. The Dominion of India, AIR 
1952 All 695 the plaintiff firm was des- 
cribed “as Messrs. Ram Kumar Ram 
Chandra through Ram Kumar adult son 
Ol veces a partner of the firm”. The 
plaint stated that the plaintiff was a 
partnership firm and that Ram Kumar 
was its partner. Their Lordships held 
that in law the words “through Ram 
Kumar adult son of ......... a partner of 
the firm“ were unnecessary and as such 
it could be treated as redundant and ig- 
nored; the above addition did not alter 
the fact that the firm was in fact the 
plaintiff. In the case of Mohammadali 
Kunju Ahammed Kunju v. Abraham 
George, AIR 1953 Trav-Co 209 the 
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. learned Judges held that the firm as such 
need alone be described as the plaintiff or 
the defendant and the addition of the 
words “represented by A, a partner, or 
by B, the manager” does not alter the 
character of the suit as one by or against 
the firm and that such description can 
. only be treated as mere surplusage. Re- 
liance was placed, by the learned Judge 
on the decisions in the case of Motilal 
Jasraj (supra) and Bhadreswar Coal 
Supply Co. Ltd. v. Satis Chandra Nandy 
and Co., AIR 1936 Cal 353. 

10. In the instant case thus the 
words “through B. K. Patel, Managing 
Director” were redundant. It may also 
be mentioned that it was the defendant 
firm which appeared in the trial Court 
and again it was the defendant firm which 
filed the appeal before the lower appel- 
ate Court and it is the defendant firm 









peal. It is ebvious that the parties have 
taken the suit to be one against the firm 
itself. It has been found by the Courts 
below that B. K. Patel had control over- 
the business of the firm. Therefore, there 
was no prejudice to the’ appellant. In 
fact the plaintiffs need not have added the 
words “through B. K. Patel, Maneging 
Director” in the description of the firm, 
It was redundant. 


11. In this.connection I may men- 
tion that in this Court an application for 
amendment of the plaint under Order VI, 
Rule 17 of the Code of Civil Procedure 
has been filed to delete the words 
“through B. K. Patel”. In my view, the 
suit having been filed against the persons 
in the firm name and the description be- 
ing redundant, the present application is 
also redundant. I have found thai the 
suit was basically against the persons 
carrying on business in the firm name. 


12. The second reason alleged for 
the non-maintainability of the suit need 
not detain us. In the present case the 
other members of the erstwhile joint 
family were impleaded as defendants to 
the suit. Their written statement admit- 
ed the plaintiffs’ case of partition. The 
lower appellate Court has given a finding 
of fact that it was “an admitted fact shat 
the holding has fallen to the lot of the 
plaintiffs”. The plaintiffs were, therefore, 
competent to file the present suit,in their 
mame. 


13. The only other point which 
remains to be considered is in respect of 
the claim of adjustment of the money 
spent over repairs. This point is con~ 
cluded by the concurrent findings of facts. 
Both the Courts have disbelieved the 
claim of the appellant in respect of the 
alleged repairs. They have also not be- 
Neved the case of advances of cash alleg- 
ed to have been made. No good ground 
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again which has come up in secon ap- 


A.I R. 


has been shown which would entitle this 
Court to go behind these findings and 
decide for itself whether the findings are 
correct, 


14, In the result, I find that there 
is no good ground for interference with 
the judgment and decree passed by the 
Court below, This appeal is accordingly 


dismissed, 
Appeal dismissed, 
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' G. M. B. E. School, and another, Ap- 
pellants v. Loknath Sahay, Respondent. 


Letters Patent Appeal No. 1 of 1968, 
D/- 14-9-1973, against Judgment of 
R. K. Choudhary, J., D/- 20-7-1967 

Land Acquisition Act (1894), S. 49 — 
Scope of reference under — Validity cf 
land acquisition proceeding itself cannot 
be the subject-matter of reference. 


The remedy which is available to the 
owner of the land when the land acquisi- 
tion proceeding is ultra vires and invalid 
is to file an application under Art. 226 
of the Constitution, or if the proceeding 
is completely without jurisdicticn, to file 
a suit to challenge it. The scope of en- 
quiry under the Act must be confined 
within the four corners of the section 
under which the reference has been 
made. (Para 4) 


Lakshman Sharan Sinha, for Appel- 
lants; Jyoti Narayan, for Respondent. 


JUDGMENT :— A land acquisition 
proceeding was started by the Collector 
of Gaya under the Land Acquisition Act, 
1894 (hereinafter called the “Act’’) for the 
purposes of G. M. H. E. School; Jehana- 
bad. Out of the total lands sought to be 
acquired, certain plots appertaining to 
various khatas belonged to the respon- 
dent Loknath Sahay. The area of the 
lands, which were the subject-matter of 
acquisition and which belonged to him, 
was 2.28 acres. His objection in the land 
acquisition proceeding was that the lands 
formed part and parcel of his buildings, 
and, if the portions proposed to be ac« 
quired were taken out, that would im- 
pair the use of the houses, as they were 
reasonably required for them. In this 
regard a dispute cropped up and a aues- 
tion arose as to whether the lands pro- 
posed to be acquired under the Act did or 
did not form part of the houses within the 
meaning of Section 49 (1) of .the Act. 
Hence, the Collector made a reference 
under Section 49 (1) to the District Judge 
of Gaya to determine the question afore- 
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said. The reference eventually came to 
3e heard by the Additional District 
Judge, Second Court, Gaya. The learned 
Additional District Judge felt persuaded 
to go into the question of the validity of 
the land acquisition proceeding as it was 
attacked in argument on behalf of Lok- 
nath Sahay. Rightly or wrongly, he took 
the view that there was non-compliance 
with the mandatory requirement of cer- 
tain provisions of the Act and hence the 
land acquisition proceeding was ultra 
vires. On the main question, which was 
the subject-matter of reference before 
him, he held that the lands sought to be 
acquired were being used for agricultural 
purposes and, if acquired, they would not 
impair the use of the existing buildings. 
Having held so,’ he further added that, if 
the owner of the lands wanted that the 
whole lands should be acquired, the Gov- 
ernment had either to acquire the whole 
or give up the part. But, since the entire 
declarations made under the Act had been 
found to be ultra vires, there was no pro~ 
ceeding at all and no land could be ac- 
quired under the same. 


2. It ought to have been stated 
that the reference was contested on be- 
half of the school only, and not by the 
State of Bihar. The school came up in a 
miscellaneous first appeal to this Court 
under Section 54 of the Act, being Mis- 
cellaneous Appeal No. 285 of 1954. In 
that appeal, the State of Bihar, through 
the Collector, was impleaded as respon- 
dent No. 2. The:appeal was dismissed by 
a learned Single Judge of this Court om 
the 20th July, 1967. The learned Single 
Judge took the view that the question as 
to whether the land acquisition proceed- 
ing was ultra vires or not could be gone 
into in a reference made under Section 49 
of the Act, and, since, in. his opinion, the 
proceeding was ultra vires, he maintained 
the order of the lower Court in that re- 
gard. Since the judgment and-order of 
the learned Sihgle Judge was against the 
State of Bihar also, the school and the 
State both have preferred this Letters 
Patent Appeal is which Loknath Sahay 
was impleaded as the sole respondent. 


3. Mr. Lakshman Sharan Sinha, 
appearing for the appellants, submitted 
that the scope of any reference made 
under the Act, whether it is under Sec- 
tion 18, 30 or 49, is a limited one. The 
question of validity of the land acquisi~ 
tion proceeding cannot be raised in any 
case. As a matter of fact, it was not rais~ 
ed by the owner of the lands in his peti- 
tion before the Collector. For the first 
time it was raised before the reference 
Court at the time of argument. On merits, 
the State and the school did not get ade- 
quate opportunity to show that the deci- 
sion as to the proceeding being ultra vires 
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was erroneous in law. We have not 
thought it necessary to examine the cor- 
rectness of all the submissions made on 
behalf of the appellants, as, in our 
opinion, this appeal has got to succeed ‘on 
the ground that, in a reference made 
under Section 49 of the Act, the question 
of the validity of the land acquisition 
proceeding could not be gone into. 


4. _ It is well settled that the land 
acquisition Court gets jurisdiction over 
any matter in relation to the land acqui- 
sition proceeding when a valid reference 
is made to it. It is concerned with the 
matters under reference and which could 
validly be referred to it for determina- 
tion. The whole of the land acquisition 
proceeding does not become the subject- 
matter of consideration or adjudication in 
a reference made under the Act. Cases 
have taken the view that the land acqui- 
sition Court can go into the validity of 
the reference, e.g.. if a reference has 
been made by the Collector under Sec. 18 
on an application filed before him beyond 
the period of limitation provided therein, 
the land acquisition Court can hold such 
a reference to be invalid on the ground 
of limitation and refuse to answer it. But, 
no case could be cited before us, probably, 
there could be none, taking the view that 
in any reference under the Act the ques- 
tion of the validity of the land acquisi-~ 
tion proceeding itself can be gone into on 
any ground whatsoever, If the land ac- 
quisition proceeding is ultra vires and 
invalid, it is plain that the remedy which’ 
is available to the owner of the land is 
to file an application under Article 226 of 
the Constitution of India in the High 
Court, or, if the proceeding is completely 
without jurisdiction, to file a suit to chal-! 
lenge it. But the scope of enquiry made 
under the Act must be confined within the 
four corners of the section under which’ 
the reference has been made. 


5. In (Rai) Pramatha Nath Mullick 
v. Secretary of State, AIR 1930 PC 64, 
Sir George Lowndes, delivering the judg- 
ment on behalf of the Board, pointed out 
at page 65 :— — 

“Their Lordships have no doubt that 
the jurisdiction of the Courts under this 
Act is a special one and is strictly limited 
by the terms of these sections. It only 
arises when a specific objection has been 
taken to the Collector’s award, and it is 
confined to a consideration of that objec- 
tion. Once therefore it is ascertained that 
the only objection taken is to the amount 
of compensation, that alone is the ‘matter’ 
referred, and the Court has no power to 
determine or consider anything beyon 
it; 
In State of Bihar v. Kundan Singh, AIR 
1964 SC 350, Gajendragadkar, J., (as he 
then was) repelled the argument of Mr. 
Iyengar that, in dealing with a reference 
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proceeding under Section 18 (1) o3 the 
Act, the Court can also consider the pleas 
raised by the owner of the property 
under Section 49 of the Act, by saying— 


‘Tt does appear that the owner of 
property under acquisition may 
additional compensation on the ground 
that the portion of the property acquired 
so materially affects the value of the uti- 
lity of his other property not acquired as 
to justify a claim for additional com~ 
pensation under Section 23, and if such a 
claim is made, it would legitimately 
form the subject-matter of an enquiry in 
a reference under Section 18 (1), but if 
the owner of the property wants to claim 
that the whole of his property should be 
acquired and in that connection relies 
on the provisions of Section 49, that can- 
not be introduced in an enquiry under 
Section 18, such a claim must form the 
subject-matter of different proceedings 
pares by the owner under Section 49 it- 
self.” i 


The learned Judge emphasised the point 
further in paragraph 13 thus: 


“It is true that in cases of dispute, 
this matter also goes to the same Court 
for its decision on a reference by the 
Collector; but though the Court is the 
same, the proceedings taken are different 
and separate and must be adopted as 
such A claim under Section 49 which 
can be properly tried by the Court on a 
reference made to it by the Collector 
under the second proviso to Section 4E (1), 
cannot be mixed up with a claim which 
can be made in reference proceedings 
sent to the Court under Section 18 by the 
Collector.” 


6. For the reasons stated above, 
we allow this appeal, set aside the judg- 
ment and order of the learned Single 
Judge passed in Miscellaneous Appeal 
No. 285 of 1964 and hold that the order 
of the learned Additional District Judge 
in the reference under Section 49 of the 
Act, in so far as he held that the land ac- 
quisition proceeding was ultra vires, was 
without jurisdiction. The judgment, in 
so far as he decided the question which 
ought to have been decided in a reference 
under Section 49, was valid. The obser- 
vation of the learned Additional District 
Judge that even in regard to the agricul- 
{ural lands the whole of the lands had to 
be acquired does not seem to be warrant- 
ed. There will be no order as to costs. 


Appeal allowed, 


claim: 
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Banarsi Lal Saraf and another, Ap-« 
poenis v. M/s. B. R. Oil Mills, Respon= 

ent. 

Appeal From Original Order No. 338 
of 1971, D/- 12-9-1973, against Judgment 
of R. K Prasad, Sub, J., Ist Court, Patna, 
D/- 23-11-1971. 

Civil P. C. (1808), O. 21, R. 8 — Trans- 
fer of decree to District Judge at A — Ap- 
plication for execution made to Subordi- 
nate Judge at A — Jurisdiction of latter 
to execute decree. 


If the decree is transferred from one 
District Court to another District Courf 
for execution, has the Court subordinate 
to the transferee Court jurisdiction to ex= 
ecute the decree in absence of any order 
of transfer by the transferee Court? 


Held, the Subordinate Judg2 had no 
jurisdiction to execute the decree when 
it was not transferred by the District 
Judge to the Subordinate Judge. AIR 
1954 Pat 164, Distinguished; AIR 1957 
Pat 654, Followed. (Para 6) 


Chunnilal, for Appellants; Lala 
Deoki Nandan Prasad, for Respondent, 


JUDGMENT :— This appeal by the 
judgment-debtors raises a serious ques= 
tion as to the power of the Subordinate 
Judge, Ist Court, Patna, to execute the 
decree obtained by the respondent in the 
Court of the District Judge, Bharatpur, 


2. The plaintiff decree-holder oba 
tained a money decree for Rs. 17,313/- on 
30-11-1970 from the District Judge, 
Bharatpur, and made a prayer for trans 
fer of the same for execution to the Dis- 
trict Judge of Patna which was allowed, 
He, however, did not file his execution 
case before the District Judge, Patna, 
rather he filed his execution petition be~ 
fore the Court of Subordinate Judge, Is® 
Court, Patna, on the 12th June, 1971. In 
Column No. 5 of his execution petition, 
the decree-holder stated that the decree 
had been transferred from the Court of 
the District Judge, Bharatpur to the Court 
of the District Judge, Patna. and did not 
state that the same had been further 


‘transferred by the District Judge to the 


Subordinate Judge. It was further stated 
in the execution petition that the decree 
along with costs and interest had not been 
paid up by the judgment-debtors and, 
therefore, the decree-holder had got the 
same transferred to the Court of the Dis- 
trict Judge, Patna, and he was praying 
that the decree should be executed. This 
statement also clearly indicated that after 
the decree was duly transferred to the 
Court of the District Judge, Patna, there 
was no order passed by the District, 
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Judge, Patna, transferring the same to the 
Subordinate Judge. 

| 3. The judgment-debtors filed an 
application under Section 47 of the Code 
of Civil Procedure raising several points 
against the maintainability of the execu- 
tion case. It was not specifically stated 
therein that the execution case was not 
maintainable in absence of an order of 
transfer by the District Judge to the 
Subordinate Judge, but in paragraph 6 it 
was stated that the execution case was 
not maintainable on grounds which would 
be urged thereafter, presumably meaning 
thereby the grounds which might be 
raised at the time of hearing of the ap- 
plication under Section 47 of the Code of 
Civil Procedure. At the time of hearing 
of the application by the Court below, this 
was the main point urged on behalf of the 
judgment-debtors and considered by the 
Court below at some length. No objec- 
tion appears to have been raised to the 
judgment debtors’ taking up this point 
at the time of hearing, although speci~ 
fically it was not mentioned in the ap- 
plication under Section 47 of the Code of 
Civil Procedure. The Court below held 
that in view of the decision given in 
Maharaj Kishore Khanna v. Raja Ram 
Singh, AIR 1954 Pat 164 the execution 
proceeding could not be said to be illegal. 
Overruling other objections, the Court 
dismissed the judgment-debtors’ applica- 
tion under Section 47 of the Code of Civil 
Procedure. The judgment-debtors have 
come by way of present appeal- to i 

Court from the said decision. 


4, Mr. Chunni Lal, learned Coun- 
sel for the appellants, has contenced that 
the decision in AIR 1954 Pat 164 does not 
cover the present case and the decision in 
Syed Mohammad Mehdi v. Syed Zainud~ 
din Hassan Mirza, 1957 BLJR 666 = 
(AIR 1957 Pat 654) fully applies to the 
facts and circumstances of the case and 
it should be held that the execution pro- 
ceeding is without jurisdiction. In the 
case of Maharaj Kishore Khanna, a decree 
was granted in favour of the Bank of 
Banaras and certain other creditors by 
the Special Judge of Banaras and_ the 
same was transferred directly to the Sub- 
ordinate Judge of Purnea who proceeded 
to execute the decree. One of the points 
raised on behalf of the judgment debtors 
was that Order 21, Rule 5 of the Code.of 
Civil Procedure provides that where the 
Court to which the decree is to be sent 
for execution is situate in a different dis~ 
trict. the Court which passed it shall send 
it to the District Court of the district in 
which the decree is to be executed. 
Therefore, the decree in question should 
have been transferred for execution to the 
Court of the District Judge. Purnea, who 
could have thereafter transferred it to 
the Subordinate Judge, Purnea and in ab- 
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sence of the same, the Subordinate Judge, 
Purnea, had no jurisdiction to proceed 
with the execution. Overruling the con- 
tention, it was held that the jurisdiction 
to transfer a decree for execution from 
one Court to another arises not under 
Order 21, Rule 5 but` under Section 39. 
Order 21, Rules 5 and 8 merely prescribe 
the procedure by which the transfer is to 
be carried out It was ruled that failure 
to observe the provisions of Order 21, 
Rule 5 or 8 was a mere irregularity and 
did not affect the jurisdiction of the 
Subordinate Judge of Purnea to execute 
the decree. The case is clearly distin- 
guishable inasmuch as the questiun rais- 
ed by the judgment debtors before me 
does not relate to any irregularity in 
transferring the degree to the Court of 
the Subordinate Judge, Patna, but the 
point raised is that the decree having not 
been transferred to the Subordinate 
Judge, Patna, at ali, the latter had no 
jurisdiction to execute the same. In the 
case of 1957 BLJR 666 == (AIR 1957 Pat 
654), the facts were similar to those of the 
present case. The decree holder had 
obtained a decree in the Court of the 
Subordinate Judge, Purnea and filed exe- 
cution cases there which were dismissed. 
Subsequently, the decree holder moved 
for transfer of the decree to the Court of 
the Subordinate Judge, Patna, for execu< 
tion and the Subordinate Judge, Purnea, 
transferred the same to the District 
Judge, Patna. The decree holder, there- 
after, filed his execution case in the 
Court of the Subordinate Judge, Ist 
Court, Patna, and an objection was rais- 
ed to the jurisdiction of the Court on be- 
half of the judgment debtor on the ground 
that the decree under execution had not 
been transferred to the Court of the 
Subordinate Judge, Patna. The Division 
Bench hearing the case ruled that inas- 
much as the decree was sent to the Dis- 
trict Judge, Patna, for execution and not 
to the Subordinate Judge. Ist Court, 
Patna, it was not possible to accept the 
contention on behalf of the decree holder. 
and overrule the judgment debtors ob- 
jection. The decision in AIR 1954 Pat 164 
was also considered and it was held that 
it was of no assistance to the plaintifi-de- 
cree holder. Other decisions were also 
considered and the bench was clearly of 
the view that the Subordinate Judge, Ist 
Court, Patna, had no jurisdiction to ex- 
ecute the decree. The case of Syed 
Mohammed Mehdi v. Syed Zainuddin 
Hassan Mirza fully covers the case before 
me and I hold that the Court below had 
no jurisdiction to entertain the executioa 
case. 

5. Although this question was nof 
specifically mentioned in the application 
under Section 47 of the Code of Civil 
Procedure, I do not think the judgment- 
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debtors can be shut out to raise the ques- 
tion at this stage. This point was argued 
on their behalf in the Court below and 
the Court below had not only permitted 
them to do so but dealt with the point at 
some length There was no objection 
raised on behalf of the decree hold2r to 
the right of the judgment-debtors to press 
the point in the Court below. Besides, the 
question goes to the root of the jurisdic- 
tion of the executing Court. It was for 
the decree holder to have indicated in 
. the execution petition as to how the Court 
below gets jurisdiction to execute the de- 
cree and the statements in the execution 
petition clearly indicate that the fact that 
the decree was not transferred by the 
District Judge, Patna, to the Subordinate 
Judge, Patna is the admitted position. 
The Court below also has rightly assum- 
ed that no formal order of transfer was 
ever passed by the District. Judge, Patna. 
The decision reported in the case of Ram 
Kristo Mandal v. Dhan Kisto Mandal, 
AIR 1969 SC 204 also supports the appel- 
lants’ contention that the question which 
they raised in the Court below and are 
attempting to raise here must be enter- 
tained and decided. 


6. - Mr. Deoki Nandan Prasad, ap- 
pearing for the decree-holder, contended 
that an application had been filed before 
the Subordinate Judge on the 14th June, 
- 1971 for calling for the decree from the 
Court of the District Judge and that the 
District Judge must have passed an order 
thereon permitting the records to be sent 
to the Subordinate Judge either in writ- 
ing or orally. On that assumption, he 
further submitted that it must be held 
that the decree has been transferred from 
the District Judge of Patna ‘to the Court 
of the Subordinate Judge. Admittedly, 
there is no such application available now 
and according to the case of the decree 
holder, the same has been made to dis- 
appear. I am unable to uphold this con- 
tention. A certified copy of- the Stamp 
Register has been shown to me by Mr. 
Prasad showing that stamp had been pur- 
chased for some Bg to be filed on 
behalf, of M/s. B Goils against M/s. 
Shankar Trading cari pany on the 14th 
June, 1971, but there is no further mate~ 
rial to connect this application which 
might have been filed in the present case. 
Even if it be assumed that an application 
had been filed by the decree holder, there 
is nothing to indicate that any kind of 
order or direction had been made by the 
District Judge, Patna. An affidavit has 
been sworn by Noor Hassan Mian in this 
Court in support of the contention raised 
on behalf of the decree holder that the 
decree had been transferred by the Dis- 
trict Judge, Patna, to the Court of the 
Subordinate Judge. But in Para. 6 of the 
said affidavit, it is stated that the decree 
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holder’s application and the order passed 
thereon by the learned District Judge, 
Patna, were before the Subordinate 
Judge, Patna, when the matter was being 
argued there. I do not accept this state- 
ment. From the order under appeal as 
also the entire records, it is manifest that 
when the matter was being heard before 
the Court below, it was the admitted posi- 
tion that there was no order passed by 
the District Judge transferring the case 
to the Subordinate Judge I hold that in 
this case the decree was transferred by 
the District Judge, Bharatpur to the Dis- 
trict Judge, Patna and it has never been 
transferred so far by the District Judge, 
Patna, to the Subordinate Judge, ist 


‘Court, Patna and the Subordinate Judge, 


Patna, has no jurisdicttion to entertain 
the same. 


7. In the result, the appeal suc= 
ceeds. The order passed by the Court be~ 
low is set aside and the objection of the 
judgment debtors to the maintainability 
of the execution case is sustained. How-~ 
ever,: having regard to all the facts and 
circumstances of the case, there will, be 


no order as to costs. 
Repeal allowed, 


AIR 1974 PATNA 124 (V 61 C 33) 
N. L. UNTWALIA, C. J. AND S, SAR« 
WAR ALI, J. 
Gujan Yadav and another, Petitioners 
v. Sitaram Choudhary and others, Ress 
pondents. 


Civil Writ Jurdn. Case No, 543 of 
1970, D/- 19-12-1972. 


Index Note :— (A) Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (1961), 
Section 16 (3) — Invalidity of sale for 
want of consideration can be challenged 
in pre-emption proceedings under. | 


Brief Note:— (A) An application for 
pre-emption under this provision cannof 
be made unless the registration of the 
document of transfer is complete. This 
does not mean that transfer in fact and 
in law has taken place. Therefore, in 
the proceedings under this provision the 
transferor can show that the transfer is 
mot valid in law e.g. for want of conside« 
ration as in the present case. For pre 
emption proceedings under this section a 
valid transfer in law is a condition prece- 
dent and the authority is entitled to and 
must decide such issues when raised þe- 
fore it, AIR 1972 Pat 1, Rel on. 

(Para 5] 

- Index Note :— (B) Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (961), Sec- 
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tion 16 (3) read with Rules, 1963, Rule 19 
(3) and (4) — Pre-emption proceedings 
under Section 16 (3) are not a summary 
but regular proceedings and transferor 


is a necessary party therein. 
(Paras 6 & 7) 


Sushil Kumar Jha and Surendra 
Narain Jha, for Petitioners; S, P. Sri- 
vastava and K. P. Varma (Govt, Advo 
cate), for Respondents, 


UNTWALIA, C. J.:— In this case the 
important question of law, which falls 
for decision. is whether in a proceeding 
under Section 16 (3) of the Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961, 
hereinafter called the Act, it is open to 
the transferor to say that in spite of the 
execution and repistration of the sale 
deed there was no transfer of land be- 
cause the intention to transfer was on 
payment of the consideration money and 
since consideration money was not paid, 
land did not stand transferred. 


2: Resporidents 2 to 8 executed. a 
sale deed in favour of respondent No. 1 
on the 19th January. 1967 purporting to 


transfer 10 kathas 17 dhurs of land for- 


Rs. 1,900/-. The registration. was com 
pleted under Sec. 61 of the Registration 
Act. ‘Thereafter the petitioners filed an 
application under Section 16 (3) of the 
Act claiming pre-emption on the ground 
that they were co-sharers and/or adjoin- 
ing raiyats of the land transferred. It ap- 
pears that notice of the filing of the ap- 
plication under Section 16 (3) of the Act 
was given to the transferors and the 
transferee in accordance with Rule 19 of 
the Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 


Land) Rules, 1963, hereinafter called the. 


Rules. They all appeared but the contest 
was by the transferors alone, namely, 
respondents 2 to 8 They took the plea 
that the intention to transfer the land 
was on payment of the consideration 
money and since the consideration money 
was not paid, the land did not stand trans~ 
ferred; they were still the owners of the 
land. 
3. The Deputy Collector in charge 
of Land Reforms, Darbhanga, who decid- 
ed the proceeding under Section 16 (3) 
of the Act in the first instance by his 
order dated 5-2-68 (annexure 1), observ- 
ed that by taking the plea of the kind 
taken by respondents 2 to 8 respondents 
1 and 2 to 8 “have been in collusion to 
commit fraud on the legislation by say~ 
ing that consideration money has not 
been paid”. He was of the opinion that 
since the registration of the deed has 
been completed, the petitioners 
adjoining raiyats were entitled to the 
order of the -pre-emption. Respondents 
2 to 8 went up in appeal, The appeal 
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was dismissed by the Sub-divisional Offi- 
cer, Sadar, Darbhanga, by taking almost 


“the same view as the one taken by the 


Deputy Collector, Land Reforms. A copy 
of the appellate order dated 31-17-69 is 
annexure 2, Respondents 2 to 8 went up 
in revision. The learned Additional 
Member, Board of Revenue, has observ~ 
ed that in view of the well settled prin- 
tiple of law that title does not pass un- 
til the consideration money is paid; if 
the intention was to pass title on payment 
of such money, it is necessary that 
enquiry be made to ascertain whether, in 
the light of the principles of law enunciat- 
ed in several rulings of the High Court, 
consideration money had actually passed 
and the transfer had actually taken place 
or not. A copy of the order of the Ad- 
ditional Member, Board of Revenue, 
dated 8-12-69 is annexure 3 to the writ 
application. The pre-emptors feeling 
aggrieved by the order of the Board, 
of Revenue have obtained a rule from 
this Court against the respondents to 
show cause why the order (Annexure 3) 
be not called up and quashed by grant 
of a writ of certiorari. Cause has been 
shown on behalf of respondents 2 to 8 by 
filing a counter-affidavit as also at the 
oe of the hearing of the writ applica» 
on, 

4, Mr, Sushil Kumar Jha, learned 

counsel for the petitioners, submitted 


at . 

(1) On the Janguage of clause (i) of 
sub-section (3) of Section 16 of the Act 
it is plain that the transfer of land is 
complete as soon as the registration of 
the document of transfer is complete and 
it is not open to the revenue courts to 
go behind the document and investigate 
the question of passing of consideration, 


üi) Transferors are not necessary 
parties to a pre-emption proceeding. 
Therefore, the only matter which can be 
investigated in such a proceeding is the 
one which arises on a plea which is taken 
or can be taken by a transferee and not 
by a transferor. It is not open to the 


‘transferee to take the plea of non-pass~ 


ing of consideration money and, there- 
fore, revenue courts cannot look into 
this matter, 


__ Gii) The proceeding under Section 16 
(3) of the Act is a summary proceeding 
and it is beyond the scope of such a pro- 
ceeding to admit the investigation of a 
question of passing of title because of 
the alleged non-payment of the conside- 
ration money, which are. matters within 
the m Jurisdiction of the civil 
courts, . 


5, T have no difficulty in reject- 
Sng all the three points urged on behalf 
of the petitioners. The cause of action fo 
filing an application under Section 16 (3 
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of the Act arises for a co-sharer cr an 
adjoining raiyat when the registration of 
the document of transfer is complete, 
Without the registration of the docu- 
ment he cannot file an application under 
Section 16 (3) of the Act. But that is not 
to say that the “transfer of land is 
made” within the meaning of the first 
part of clause (i) of Section 16 ‘3) as 
soon as a document of transfer is regis- 
tered. If the intention was to transfer 
the land on payment of the consideration 
money then it is a wel] settled principle 
of law that in spite of the recital to the 
contrary in the document of transfer, if 
is open to the transferor to say that con= 
sideration money was not paid and hence 
either factually or legally there was no 
transfer of land made. I am unabl2 to 
subscribe to the view that the phraseo~ 
logy of the provision of law, as it stands 
under Section 16 (3) of the Act, has un-« 
done the effect of the well settled prin- 
ciples of law just referred to above. In 
my opinion, for an effective order of pre- 
emption under Section 16 (3) of the Act 
it is necessary that there is in fact a valid 
transfer of land in the eye of law. If by 
a mere execution and registration of a 
document there is no transfer then no 
order of pre-emption can be made under 
Section 16 (3). I feel fortified in my view 
because of the language contained 
in clause (ii) or clause (iii) of Secticn 16 
(3). Under clause (ii) the co-sharer or the 
raiyat who is an applicant under Section 
16 (3) is entitled to be put in possession 
of the land by dispossessing the trans- 
feree. But if, because of the non-passing 
of the consideration money and non-pas- 
sing of the title, the transferor remsined 
in possession then he cannot be dispos< 
sessed under Section 16 (3) (ii). Similar- 
ly, a direction to the transferee to con- 
vey the land in favour of the applicant 
will be nugatory and futile if the trans- 
feree, in the eye of law and in fact, had 
not bécome the owner of the land by the 
alleged transfer. 


6. Coming to the second point? 
urged on behalf of the petitioners in my 
judgment, the transferor is a necessary 
party. Sub-rules (3) and (4) of Rule 19 
of the Rules read as follows:-— 


*(3) A copy of the said application 
shall also be sent simultaneously by the 
applicant to the transferor and the trans< 
feree by registered post with acknow=- 
ledgment due, 


(4) The Collector shall issue a nctice 
to the transferor, the transferee and the 
applicant to appear before him on a date 
to be specified in the notice and after 
giving the parties concerned a reason- 
able opportunity of showing cause, if 
any, and of being heard shall, by an 
order in writing, either allow the appli- 
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cation in accordance with clause (iii) of 
ee (3) of Section 16, or reject 
it’. 








cannot be raised by the transferor and 
why it should be held that investigation 
of such a question would be beyond the 
purview of the power of the revenue 
court in a proceeding under Section 16 
(3) of the Act. 


T I am not impressed by the 













court to settle, decide or deal with any 
question which is. by or under the Act, 
required to be settled, decided or dealt 
with by the Board of Revenue, the Com- 
missioner, the appellate authority or the 
Collector. If it were to be held that the 
question raised by the transferor that 
there was no transfer of land by him— 
whatever may be his ground for saying 
so—was not to be deait with or decided 
by the revenue court in a proceeding 
under Section 16 (3) of the Aci. it will 
lead to anomalous results and multipli- 
city of litigation. In a civil court it would 


tion 43 will not be a bar. If the civil 
court decides the matter in favour of the 
transferor, the entire proceeding under 


seem to be either obligatory or expedi- 
ent to take the view as urged on behalf 
of the petitioners—rather the scheme of 


nue courts so that the jurisdiction of the 
civil courts may be barred. 
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8. J may lend some support to 
my view expressed in this case by refer- 
ring to another decision of this very 
Bench in Narendra Kumar Ghose v. Sheo- 
deni Ram, 1971 BLJR 528 = (AIR 1972 
Pat 1) wherein it was held that a ques- 
tion of benami can be raised in a pro- 
ceeding under Section 16 (3) of the Act 
and it is well within the power of the 
revenue courts to deal with and decide 
such a question. The point at issue in the 
instant case is, undoubtedly, at pari ma- 
teria, if not stronger, with the one agi- 
tated in the case of Narendra Kumar 
Ghose, 


9, For the reasons stated above, I 
am of the opinion that the order of the 
Board of Revenue contained in Annexure 
3 is not fit to be interfered with The 
writ application, therefore, fails and is 
dismissed but in the circumstances there 
will be no order as to cost, 


SARWAR ALI, J.:— I agree. 
Application dismissed, 
en 
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MADAN MOHAN PRASAD, J. — 

Bajrang Singh, Petitioner v. Bachu 
Singh and others, Respondents. | 

Civil Writ Jurdn, Case No, 1213 of 
1971, D/- 1-12-1972. 

Index Note:— (A) Panchayats =a 
Bihar Panchayat Raj Election Rules 
(1948), R. 78 — Election petition — Ten 
days’ notice of date of hearing — Re- 
quirement is mandatory — Denial of 
notice is fatal though respondent had 
not prayed for time. 

Brief Note:— (A) If the respondent 


does not appear and pray for time he 
cannot be deemed to have waived his 


right to get ten days’ notice. There is no ~ 


estoppel against law. Moreover, the o 
ject of the rule providing ten days’ notice 
is to ensure a fair and impartial trial of 
election petition. Denial of this right 
would be enough to make the order 
liable to be set aside. (Para 9} 
If ten days’ notice were held to be 
directory it would be open to the Tribu- 
nal to issue notice on the same day, serve 
it on the respondents on the same day 
and to hear the election petition on the 
very same day. It would be preposterous 
to think that such a course of conduct 
is contemplated. Hence notice of ten 
days must be held to be a mandatory re- 
quirement. . {Para 10) 
Gorakh Nath Singh, Narbadeshwar 
Pd. Singh and Krishna Pd. Singh. for 
Petitioner; Thakur Pd. Singh and Rajani- 
kant Choudhury and Srinath Singh 
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(S.C.I.) for the State assisted by Guru 
Sharan Sharma, for Respondents, 


ORDER :— This is an application 
under Articles 226 and 227 of the Consti- 
tution of India for issue of an appropri~ 
ate writ quashing the order of the Elec. 
tion Tribunal by which it has set aside 
the election of the petitioner as the Mu~ 
khia of Kolhua Deori Gram Panchayat in 
the district of Sahabad and for issue . of 
mandamus restraining the respondents 
from giving effect to the order aforesaid, 


_. 2 It appears that an election was 
held in respect of the office of the Mu- 
khia of the aforesaid Gram Panchayat. 
25th March, 1971 was fixed for filing of 
the nomination paper and the petitioner 
filed his nomination paper on that date 
On the very day there was a scrutiny 
and his nomination paper was found to 
be valid and also to be the only nomina~ 
tion received. Accordingly he was declara 
ed elected on the 12th of April, 1971, 
Two days earlier on the 10th of April, 
1971, respondent No. 1 had filed a peti= 
tion alleging that he had filed a nomina- 
tion paper and it was found to be valid 
on the serutiny but his name did not 
appear in the list of the nominated can« 


_didates. A report was made by the Block 


Development Officer which was received 
on the 17th April, 1971, and thereafter 
the application of respondent No. 1 was 
rejected on the 19th April, 1971. There- 
fore the aforesaid respondent filed an 
election petition before the Subdivisional 
Officer of Bhabua on the 7th of May, 
1971. The aforesaid petition was put up 
before Mr. A. Mukherji District Develop-~ 
ment Officer, (who had been appointed 
Election Tribunal), on the 10th of June, 
1971. He directed the petition to be put 
up for admission on the 7th of July, 1971 
and directed notices to be issued. It ap~ 
pears that for some reason the District 
Magistrate transferred the election peti- 
tion to Shri S. K. Lal, Additional Collec~ 
tor on the 28th of June, 1971. This officer 
is said to have been entrusted also with 
the enquiry against the Block Develop- 
ment Officer in this” respect and in that 
connection he had to go to Adhaura. He 
fixed 3rd July, 1971, as the date when 
the election petition was to be put up 
before him. While he was at Adhaura on 
the 8rd of July, 1971, the election-peti-~ 
tioner appeared and prayed for the ad= 
mission of the case, It was admitted and 
there was a further direction: by the 
court to get notices served “on the res- 
pondent by a special messenger fixing 
the case for hearing on the Sth of July, 
in his camp court at Adhaura. On the 
Sth of July, 1971, the election-petitioner _ 
and other respondents appeared but the 
present petitioner did not appear. Hava 
ing found that notices had been served 
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on him the Tribunal proceeded to hear 
the case and passed the order mentioned 
above on that very day. Hence the pre- 
sent application. 


3. Learned counsel for the peti- 
tioner has’ raised three points before me 
which he said would be enough for the 
ok of the present application. First~ 

it has been urged that the election 
ukon was not presented before the 
proper court and the trial was therefore 
- vitiated, secondly, that the election peti- 
tion itself was barred by time and third- 
ly, that there has been a clear violation 
of Rule 78 of the Bihar Panchayat Raj 
Rules, 1947 (hereinafter referred as the 
Rules) and it is urged the order must 
therefore be set aside. 


4. Learned counsel for the res- 
pondent has however contended that in 
regard to the first two points, it is obvi- 
ous from the petition that they have not 
been raised and both of them involve an 
enquiry into questions of fact and these 
points should not therefore be allowed 
to be agitated for the first time without 
specific ground having been taken in that 
regard. On the third point he has urged 
that Rule 78 is not mandatory and is 
merely directory to enable the respon- 
dent to have notice of the election peti- 
tion- and therefore the violation thereof 
will not vitiate the trial. 


5. With regard to the first con- 
tention, the point is sought to be made 
out by stating that since the election 
petition was based on amongst others the 
ground that there had been an improper 
rejection of the nomination paper by the 
Election Officer to which an objection 
had been made before the Subdivisional 
Officer and therefore the election petition 
should have been presented before the 


`. Additional District Magistrate who could 


be the election tribunal and not before 
the Subdivisional Officer himself. Learn- 
ed counsel for the respondent has how- 
ever urged that in this case the allegation 
made by the election-petitioner was not 
of improper rejection of the nomination 
paper but that his Nomination paper had 
been destroyed even though found valid 
by the Election Officer,, Therefore, it- is 
said, the matter did not relate to accept- 
ance or rejection of the nomination 
paper. His grievance is as stated earlier 
that these are purely questions of facts 
which if they had been taken as grounds 
in the petition, the respondent could 
have made enquiries in respect of these 
facts and refuted them. The petitioner 
has not even stated the basic facts which 
` would give rise to this point of law. I 
find that there is force: in these conten- 
tions of learned counsel for the respon 
dent. I do not find the facts which would 
be-the basis for the argument aforesaid 
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stated in the petition. 'It appears that the 
petitioner has not even annexed a copy 
of the election petition and it is not 
known to whom it is addressed. He has 
only filed the order of the election tri~- 
bunal as annexure '1'. He cannot there- 
fore be allowed to agitate this point in 
the circumstances mentioned above. 


6. With regard to the second con- 
tention also the argument of the learned 
counsel for the respondent is that there 
is no statement in the petition as to when 


~Mr. Mukherji, the District Development 


Officer was appointed the tribunal. Un- 
less a tribunal had been appointed, it is 
said, the petition could not have been 
filed before him. It is next said that the 
election petition had been filed on the 
7th of May, 1971, before the Subdivi- 
sional Officer and it was only taken up 
by Mr. Mukherji on the 10th of June, 
1971, but in the absence of anything to 
show that the Subdivisional Offi- 
cer was not proper election tri- 
bunal that by itself would- not show- 
that it has been presented after the lapse 
of thirty days. It is accordingly urged by 
the learned counsel that in absence of 
the statement of basie facts giving rise 
to this argument, the argument must not 
be entertained. Again I find that there is 
force in this contention. Thus it is not 
open’ to the petitioner either to raise the 
question of limitation or the question of 
oe presentation of the election peti- 
on. 

7. There is however the third 
point namely the violation of Rule 78. 
Rule 78 is as follows: 

“If the election petition is not dis- 
missed under Rule 73 or 77 the Election 


. Tribunal shall fix a date for the hearing 


of the petition and shall, not less than 
ten days before the date so fixed, cause 
a notice of the presentation of the peti- 
tion and of the date fixed for hearing of 
the same together with a copy of the 
petition to be served on each respondent 
and on the Subdivisional Magistrate, and 
shall forthwith forward a copy of the 
petition to Government,” 


8. There cannot be the slightest 
doubt that before the election petition 
is tried a date of hearing has to be fixed 
and not less than 10 days before the date 
so fixed notice has to be given of the 
date fixed for hearing to the respondent 
and the further requirement of this rule 
is that such notice is to be served on tha 
Subdivisional Magistrate and further 
that a copy thereof. has to be forwarded 
forthwith to the Government. In the pre- 
sent case it is not disputed and cannot be 
disputed that abe has been a violation 
of this Rule. On the 5th of July, 1971, 
the election tribunal fixed a date for 
hearing and notice itself was issued by 
the jeas of 3rd July, 1971, and it is only 
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one day which intervened between the 
issue of notice and hearing of the elec- 
tion petition. Whether the requirement 
of this rule is mandatory or directory. 
the fact cannot be disputed that ten days 
as required under the law was not allow- 
ed in this case. There is no escape from 
the conclusion thus and there has ‘been 
& violation of Rule 78. 


9. Learned counsel for the 
pondent has contended that respondent 
No. 1, namely, the petitioner ought to 
have appeared and prayed for time and 
if he did not do so he must be deemed 
to have waived his right to get ten days 
notice. I am unable to accept this con- 
tention firstly for there is no estoppel 
against law and secondly becafise the 
entire purpose of the rule providing ten 
days notice to the respondent is to ensure 
a fair and impartial trial of the election 
petition after giving due and reasonable 
opportunity to the respondent. If one 
4eomes to the conclusion that there has 
been a failure of justice or denial of op- 

ortunity on account of the absence of 
due notice to the respondent in violation 
of Rule 78 it would be enough to make 
the order liable to be set aside, 


10. I now come to the next ques- 
tion raised whether Rule 78 is manda- 
tory in character. In my view it is. Learn- 
ed counsel for the parties have stated 
that there is no decision on the point re- 
ported or unreported to their knowledge 
and this case is one of first impression. 
For this purpose, I would like to draw 
attention to certain features of law found 
in Rule 78. Firstly one finds that the 
word ‘shall’ has been used in respect of 
fixing a date for hearing and in respect. 
of the notice which has to be given ten 
days before the date of hearing. It ap- 
pears next that the rule making authori- 
ties have been cautious in laying down 
further safeguards. The first one is that 
a copy of the election petition will be re~ 
quired to be served on the respondent 
and there should be sufficient notice of 
the allegation contained in the petition 
to the respondent so as to enable him to 
meet the case against him. There are 
further safeguards that notice be served 
on the Subdivisional Magistrate and 
copy of the petition be forwarded 
to the Government forthwith It is 
quite obvious, therefore, the rules are 
intended to bind the election tribunal to 
a certain course of conduct which would 
ensure a fair trial of the election peti« 
tion by giving the respondent sufficient 
notice of the date of hearing as well as 
of the allegation against him. There is no 
warrant for the proposition that these 
directions of the rule making authority 
contained in Rule 78 are meant merely 
to be directory and that the violation 
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thereof would not make any difference. 
If it were held to be directory it would 
be open tothe election tribunal to issue 
notice on the same day, serve it on the 
respondent -on the same day and to hear 
the election petition on the very same 
day. It would be preposterous to think! 
that the rule making authority intended 
to allow such a course of conduct. Read- 
ing Rule 78 in this light there can be 
no escape from the conclusion that it is 
of mandatory character. 


11. The view which I have taken 
is supported by the observation of their 
Lordships in the case of Dinabandhu 
Sahu v. Jadumoni Mangaraj (AIR 1954 
SC 411). Their Lordships observed in that 
case that the rights under litigation in 
the election proceedings are not common 
law rights but rights which owe their ex- 
istence to statutes and the extent of 
those rights must be determined by re- 
ference to the statutes which create them. 
In another ease reported in AIR 1954 SC 
210 (Jagan Nath v. Jaswant Singh) at 
page 212 para, 7 their Lordships held as 
follows: 


“The general rule is well settled that 
the statutory requirements of election 
law must be strictly observed and that 
an election contest is not an action at law 
or a Suit in equity but is a purely statu- 
tory proceeding unknown to the common 
law and that the court possesses no com- 
mon law, power. It is also well settled 
that it is a sound -principle of natural 
justice that the success of a candidate 
who has won at an election should not 
be lightly interfered with and any peti- 
tion seeking such interference must strict- 
ly conform to the requirements of the 
law. None of these propositions however 
has any application: if the special law it- 
self confers authority on a Tribunal to 
proceed with a petition. in accordance 
with certain procedure and when it does 
not state the consequences of non-com-~ 
pliance with certain procedural require- 
ments laid down by it : 


It is always to be borne in mind that 
though the election of a successful can- 
didate is not to be lightly interfered 
with, one of the essentials of that law 
is also to safeguard the purity of the 
election process and also to see that peo- 
ple do not get elected by flagrant breach- 
es of that law or by corrupt practices. 
In cases where the election law does not 
prescribe the consequence. or does 
not lay down penalty for non- 
compliance . wìth certain procedu- 
ral requirements of that law, the 
jurisdiction of the Tribunal entrusted 
with the trial of the case is not affected.” 
It is therefore not open to say that the 
provision of Rule 78 is merely directory 


ìn its character, since it concerns the very 
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fundamental question, namely. sufficient 
and due notice to the respondent so as 
to enable him to meet the case against 
him and goes to the very root of the prin- 
ciple of natural justice. The respondent 
by virtue of violation of Rule 78 is plac- 
ed in a position in which he is unable to 
meet the case against himself. There can 
be no other probable view than that the 
violation denies the right guaranteed to 
a person on the principles of natura. jus- 
tice. Having considered the point in all 
its perspective I am of the oninion that 
Rule 78 is mandatory in character and 
violation thereof results in the order be« 
ing bad in law. 

12. Even if I were to hold ‘that 
Rule 78 is not mandatory but only Ccirec~ 
tory, it is well settled that even Ccirec- 
tory principles have to be complied with 
and are not to be flagrantly violated In 
the circumstances of the present case it 
cannot be’ said that the election tribunal 
had given a reasonable opportunity to 
the petitioner to meet the case against 
him. Admittedly the notice was sen: to 
him at a place called Bhagwanpur and 
the trial of the petition was to be held 
at Adhaura. One does not know the dis~“ 
tance between the two places. Again 
there is no knowing what was the time 
at which the notice was served on him 
on the 3rd of July, 1971, but he was ex- 
pected to appear in court at 10-30 a.m. 
on the 5th of July and be ready to meet 
the case against him with all his wit-« 
nesses and documents if any and it must 
also be borne in mind that before this 
date, namely the 3rd of July. 1971. the 
petitioner could not have known  any= 
thing about the filing of the election peti« 


. tion. On the facts and circumstances of 


the case it seems to me too much to say 
that the petitioner should have got ready 
within 24 hours or 30 hours before the 
election petition was to be tried. Irres~ 
pective therefore of the question whe- 
ther Rule 78 is mandatory or dlreccory 
upon the facts themselves it is patent 
that there was no reasonable opportunity 
at all given to the petitioner to meet the 
case against him and there has been thus 
a violation of the principles of natural 
justice. 

13. Learned counsel for the Sate 
has urged that this is not a case for in- 
terference even though the order might 
have been in violation of law.” 
His argument is that in the present case 
it has been found by the Tribunal that 
there were more nomination papers tian 
that of the present petitioner. Therefore 
his election was undoubtedly not legal 
and for that reason if would not be air 
to allow. him to act as the Mukhia by 
quashing the order of tribunal which has 
set it aside. In this connection he has urg~ 
ed that if I were to enter into the facts 
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I would find that the election-petitioner 
had been the Mukhia for nearly 12 years} 
that a day or two before the date of no~ 
mination he had paid his dues to the 
Panchayat and thirdly that he had made 
deposit of the fee required to be paid 
with the nomination paper which circum- 
Stances would go to show that there was 
at least his nomination paper there along 


_with that of the petitioner. I am afraid 


I am unable to entertain this argument, 
If I were to make an assumption of the 
fact when the very fact is in dispute in 
the present election petition namely whe- 
ther or not there were any more nomi« 
nation papers, there would te no point in 
giving any opportunity to the respondent 
to meet the case against him because in 
such circumstances the case against him 
will even be taken as proved and it 
would be the very premise for further 
action. I am therefore unable to acc2pé 
this argument. 


14, In the result, I find that tha. 
election tribunal has acted clearly in 
violation of Rule 78 which is of manda« 
tory character and also in denizl of the 
principle of natural justice. According- 
ly, the order passed by the tribunal fg 
quashed. It will now be for the Tribunal 
to give proper notice to the petitioner 
and proceed in accordance with law. This 
application is accordingly allowed but in 
the circumstances of the case there wil} 
ba no order as to costs. 

Petition allowed, 


i 
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Lakhan Mahto and others, Petitioners 
7 ~ State of Bihar and others, Respon= 
ents. 


Civil Writ Jurdn, Case No. 1636 of 
1971. D/- 6-11-1972, 

Index Note:— (A) Constitution of 
India, Arts. 226, 227 — Election in vio- 
lation of Panchayat Election Rules can 
be challenged under, without recourse te 
alternative remedy. (X-Ref:— Bihar Pan- 
chayat Election Rules, 1959, R. 72). (Case 
law discussed). (Paras 5, 6) 

Index Note:— (B) Bihar Panchayat 
Election Rules (1959), R. 50 — Discretion 
under, to hold election on adjourned 
date is unfettered by R. 17. 


Brief Note:— (B) In case of interrup~ 
tion of election at any stage Election 
Officer has wide discretion to appoint any 
other day for the same and the condition 
in R. 17 that announcement be made by 
beat of drums within 48 hours of the 
publication of the election date does nof 
apply to an action under R. 50. 

(Paras 8, 9} 
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Shyam Nandan Prasad Sharma, for 
Petitioners; Birendra Prasad, Govt, Plea- 
der No. II and Dilip Kumar Sinha, for 
Respondents. 


ORDER :— This is an application 
under Articles 226 and 227 of the Consti« 
tution of India for issue of an appropri- 
ate writ quashing an election in respect 
of Kaba-Ghosi Gram Panchayat of Hilsa 
Block in the subdivision of Bihar Sharriff 
in the District of Patna held on the 22nd 
of November, I971. ` 


2. It is said that as per election. 


programme for the general election of 
the offices of the Mukhiya, Sarpanch, 
Panches and members of the Executive 
Committee of the aforesaid Gram Pan- 
chayat, nomination papers were to be 
received on the 26th of March, 1971, and 
the polling was to be held on the 15th 
June, 1971. On that date, polling started 
at four polling stations. 


At two of them, at Alipore and Ghosi 
booths, however, there was an interrup~< 
tion in the election on account of viol- 
ance. From the polling booth at Alipore, 
even the ballot boxes had been forcibly 
taken away while the polling was going 
on. For this reason, the poll at these two 
booths was adjourned. On the 30th of 
October, 1971, a new programme for the 
adjourned polling was issued; according 
40 which the 16th of November, 1971 was 
the date fixed for the adjourned polling. 
It appears, however, that for some rea- 
son or the other, the polling was not 
held on this date, and, it appears that a 
fresh programme was issued on the 20th 
November, 1971. according to which the 
polling was fixed for the 22nd of Nov- 
ember, 1971. It is said that the poll held 
at Alipore was a fresh one, whereas the 
poll held at Ghosi was an adjourned one. 
On this date, polling was held and ulti- 
mately the result of election was declar~ 
ed, whereby respondents 5 and 6 were 
elected Mukhiya and Sarpanch = respec- 
tively. It is said that respondents 7 to 14 
were declared elected without any con- 
test either as Panches or members of tha 
Executive Committee, 


3. It is said on behalf of the peti- 
Yoners, who are said to be the electors 
of the aforesaid Gram Panchayat, that 
on account of the adjournment of the 
polling from the 16th November, 1971 to 
the 22nd November, 1971, they had no 
knowledge of the adjournment date of 
polling, and, as such, they could not 
exercise their right to vote. It has been 
next Said that this was done in violation 
of Rules 17, 31 and 91 of the Bihar 
Panchayat Election Rules, 1959 (herein-~ 
after referred to as ‘the Rules’): and the 
aforesaid rules being mandatory, the 
election was a nullity and it ought to bd 
set aside by this Court, 
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- the Learned Government Pleader, 
on the other hand, has contended that 
in view of the fact that the polling was 
adjourned on account of violence etc., 
Rule 50 of the Rules would govern the 
Situation and Rules 17, 31 and 91 have 
no application to the facts of this case 
and further that there has been no vio- 
lation of the requirements of Rule 50 in 
the present case. Secondly, it has been 
urged that the petitioners have not avail- 
ed themselves of the alternative remedy 
provided by the Act of going to the Elec- 
tion Tribunal under Rule 72 of the Rules, 
and, for that reason, the petition is not 
maintainable, 


5. J will first take up the question 
in respect of the maintainability of this 
application. Learned Government Plea- 
der has placed reliance on a Full Bench 
decision of this Court in Dilip Kumar 
Singh v. State of Bihar, 1970 Pat LJR 
319 = (AIR 1971 Pat 65) (FB). Shambhu 
Prasad Singh, J. held that it was well 
settled that where an alternative remedy 
was open to a petitioner and he did not 
exhaust that remedy, a court ordinarily 
should not issue writ in his favour: and 
that at the same time it was also well 
settled that in appropriate cases writs 
might be issued by a High Court where 
an alternative remedy did exist and had 
not been availed of by the petitioners. 
In this connection, the learned Judge 
has further said that where essential 
provisions of some statute and of the 
rules framed thereunder are not follow- 
ed, there can be no doubt that the High 
Court, in proper cases, may interfere 
with such elections by issuing appropri- 
ate writs under Articles 226 and 227 of 
the Constitution. The other two learned 
Judges of the Full Bench agreed broadly 
with the propositions laid down. In ano- 
ther Bench decision of this Court in Ram 
Lochan Mahton v. State of Bihar. (1971 
BLJR 98), a question arose whether the 
violation of Rules 18 and 90 resulted in 
the election being a nullity and further 
whether, without exhausting the remedy 
of approaching the election Tribunal the 
petition could be maintained. Untwalia, 
J. {as he then was) said as follows:— 

"While agreeing generally with what 
has been said by the learned Chief Jus- 
tice, I would point out that the powers 
of Court under Article 226 are wide 
enough in an appropriate case to inter- 
fere in an election matter and hold the 
election to be void although there was 
the alternative remedy available to the 
petitioners under the Rules for challeng~ 
ing the election.” 

It is thus well settled that where the 
petitioner challenges the election on such 
grounds as would make the election a 
nullity on account of violation of certain 
fundamental provisions of the Act or 
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the Rules, it is open to this Court to 
interfere. In view of such violation, there 
would be no election at all in the eye 
lof law, and, therefore, in such a case 
this Court would interfere even though 
the alternative remedy of approaching- 
the election tribunal has not been avail- 
ed of. In the-instant case, the argument 
is that the mandatory provisions of Rules 
17 and 91 have been violated, and in 
eases of such violation this Court’ has 
interfered with such elections irrespec- 
tive of the fact of not exhausting the 
alternative remedy provided for filing 


an election petition before the tribunal . 
Four such cases have been brought to. 


my notice. One is a Bench decision of 
this- Court in Bharosa Singh v. Sheo Baran 
Singh, (AIR 1964 Pat 500) where the pro- 
vision of Rule 17 was held to be manda- 
tory and the election was set aside on 
account of violation of that rule. The 
other three cases are unreported ones of 
this Court. The first one is the case: of 
Ramdeo Prasad Singh v. Election Officer. 
Sarmera Gram Panchayat Elections 


(C. W. J. C. No. 910 of 1971) = (report~ . 


ed in AIR 1972 Pat 438) decided -by An~ 
war Ahmad, J. on the 18th November, 
1971, wherein the violation of Rule 91, 
which was held to be mandatory, was 
the ground for quashing the-election. The 
other two decisions in the cases of 
Janardan Mishra v. Janardan Kuer 
(C. W.J. C. No. 994 of 1971) disposed of 
on 7-1-1972 (Pat), and of Deo Narain 
Bhandari v. Tek Nath Jha (C. W.J.C. 
No. 982 of 1971) disposed of on 11-1-1972 
(Pat), have been given by Kanhaivaii, Ja 
The decision given in the former case by_ 
Anwar Ahmad, J. was followed by Kan- 
haiyaji, J. in the latter two cases, and 
writs were issued quashing the elections, 


6. Asi have said earlier, the 
question raised on behalf of the petition<- 
ers is that the mandatory provisions of 
Rules 17, 31 and 91 have been violated. 
The three decisions, referred to above, 
of the learned Judges support the propo- 
sition in respect of Rules 17 and 91; and, 
if it were to be found in the present dase 
that the aforesaid two rules have been 
violated, there would be no escape from 
the conclusion that on account of the 
violation of those mandatory rules, the 
election would be a nullity and this Court 
would interfere. I am, therefore, not pre- 
pared to say that the present application 
must be thrown out as being not main- 
tainable only on the ground that the 
petitioners have not taken recourse to 
filing an election petition before the elec- 
tion tribunal.. The objection of the learn- 
ed Government Pleader on this score 
cannot, therefore, be accepted. 


7. It has been urged on behalf of 
fhe petitioners in this case that the fun~« 
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damental right of the petitioners in res« 
pect of their right of franchise which 
they would have exercised but for the 
unlawful election has been denied to 
them. In this context, the point which 
arises and which is decisive is whether 
there has been a violation of Rules 17, 
3l.and 91 of the Rules, as strenuously 
contended by Mr. Sharma on behalf of 
the petitioners. It is necessary in -this 
connection to indicate the scheme as ens 
visaged by these rules for the purpose of 
appreciating the arguments put forwar 
by learned counsel. Rule 17 reads as 
follows:—~ 

“Election programme— On the eva 
of each general election or bye-election, 
the Election Officer shall cause to be pub- 
lished in the office of the Panchayat as. 
also in the office of the Block Develop< 
ment Officer, Anchal Adhikari, Circle 
Officer, Project Executive Officer of the 
area an election programme giving the 
time-table of the different stages of the 
election, including the date and hour of 
Poll. The fact that an election programe 
me has been published shall be announc« 
ed by beat of drum in the differenf 
wards of the Panchayat within 48 hours 
of the publication of the programme.” | 
The next rule, namely, Rule 18, deals 
with the date, place and hours of pre=« 
sentation of nomination and Rule 19 with 
the scrutiny of nomination papers. Rule 
20 deals with adjournment of scrutiny, 
The other rules thereafter, namely, 
Rules 22 and 23 also deal with scrutiny, 
and Rule 24 with withdrawal of candix 
dates. The next few rules also deal with 
the list of nominated candidates, ete., 
Rule 30 deals with another topic, that is, 
time of poll and the next, that is, Rule 31 
with the selection of polling stations, 
Rule 31 is as follows:— 


"Selection of polling stations— (i 
The Election Officer, and not an officer 
to whom he delegates his powers under 
clause (g) of Rule 2, shall select one or 
more polling stations, as may be consi- 
dered necessary by him, for each Pans 
chayat and shall obtain the approval of 
the District Magistrate thereon. Once 
approved, the polling stations shall not 
be changed. ‘The Election Officer shall 
publish the list of the polling stations on 
his own notice-board as also on that of 
the Panchayat at least two weeks before 
the date of actual poll 


(2). The Election Officer shall, in 


_writitlg appoint a Presiding Officer and 


such number of Polling Officers to assisf 
the Presiding Officer as he thinks necese 
sary.” ` 

There are other matters in respect of the 
election which are dealt with by Rules 
32 to 49. Thereafter comes Rule 50 which 
relates to. interruption of an election by 
riot etc. at polling station and provides 
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for the adjournment of the polling and 
taking an adjourned poll or a fresh poll, 
as the case may be, It is not necessary to 
reproduce this rule at this stage, for I 
will have to deal with it subsequently. 
We may skip over Rules 51 to 90. In be- 
tween, Rule 72 provides for calling an 
election in question by presentation of 
an election petition before the’ election 
tribunal by any candidate or voter. The 
subsequent rules deal with such petitions 
and their trial and other matters. Rule 
30 provides for a case of election held 
after a period of six months from the 
date of filing of the nomination papers. 
We now come to Rule 91 and that is as 
follows:— . 


“Stay of election— In cases of emer~ 

gency like outbreak of epidemics, fire, 
flood, famine, communal riot or mainten< 
ance of law and order-the District Ma- 
gistrate may, by an order ih writing and 
similarly the State Government may 
also, in any of the above cases or for any 
other reason stated in the order, stay 
the holding of elections of Panchayats in 
any local area for such time as they may, 
in their discretion, consider necessary: 


Provided that in case such order is 
passed by the District Magistrate, it shall 
be communicated within a week of the 
date of the order, to the Government for 
their confirmation.” 


It will appear from the scheme of -the 
rules that the initial provisions re~ 
late to what is to be done on the eve of a 
general election? How is an election pro- 
gramme to be notified? How are the pol- 
ling stations to be fixed and how is the 
poll to be taken ete, Rule 50 provides 
for a case where there is an interruption 
in the polling. In other words, this rule 
provides for a situation which arises 
under extraordinary situation. Rule 91 
relates to stay of election in case of emer- 
gency, though the circumstances differ 
from each other. It is necessary to say 
all this, because the auestion which 
arises in the present case is whether 
Rules 17, 31 or 91 have any application 
to the facts of the present case. 


8. Learned counsel for the peti- 
tioners has contended that in respect of 
the adiournment of the date of poll from 
the 16th of November to the 22nd of 
November, 1971, Rule 17 is attracted, 
The aforesaid rule requires the election 
programme “on the eve of each general 
election or bye-election” to be published 
in a particular manner, and an announce~ 
ment by beat of drum in the different 
wards of the Panchayat within 48 hours 
of the publication of the programme. It 
requires the publication of the programs 
me in the offices of certain officers ete. 
In the present case, it is said that there 
were no 48 hours in between the publi-« 
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cation of the programme and the holding 
of the poll, because it was only on the 
20th of November, 1971 that the pro- 
gramme had been published and the poli 
had taken place from 8 O'clock in the 
morning of the 22nd of November. I am 
asked to presume that the publication 
must have taken place during the worka 
ing hours of the offices which began at 
10-30 A.M. in the morning. It is thus 
sought to be shown that there was no 48 
hours gap in between the two, and for 
that reason there was a violation of Rule 
17. There is no dispute in the present 
case that the programme was published 
on the 20th of November and the poll 
was taken on the 22nd of November, 
1971, as alleged. The question, however, 
arises whether the requirement of beat- 
ing of drum within 48 hours of the pub- 
lication of the programme could be 

requirement of law in the circumstances 
of the present case. In other words, whe- 
ther Rule 17 has any application at alL 
I must answer the question in the nega- 
tive. Reading the different provisions, I 
have no doubt that Rule 17 applies to 
the programme which is fixed up on th 
eve of the general election, and I will 
Show hereafter that Rule 50 is a comal- 








an interruption of one process .out of 
many of the election, namely, where 
there has been an interruption to the 
polling. To my mind, it is not possible 
to accept the argument that Rule 17 over~ 
rides Rule 50 for the simple reason that 
where the Legislature has enacted a par- 
ticular provision to govern a special case, 
the general provision to that exten 
stands modified. 


9. Rule 50, which has been refera 
red to above, clearly shows that it pro- 
vides for a case where “the proceedings 
at any polling station are interrupted or 
obstructed by ‘any riot or open violence 
ersseonee OF any Other sufficient cause”, In 














appears next from clause (b) of sub-rule 
(1) of Rule 50 that when such a poll is 
adjourned, the Election Officer shall ap- 
point the day on which the poll shall 
recommence. It may also be mentioned 
that where the poll is adjourned, the 
voters who have already voted are not 
allowed to vote again. Sub-rule (2), how- 
ever, deals with the specific-case of an 
interruption to a poll by taking 





tamperi 
with it or destroying it, ete. Clause (bj. 
of this sub-rule also provides that “the 
Election Officer shall then appoint date 
or dates for taking a fresh poll and fix 


x 
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the place at which the pol will be 
taken“ It is quite obvious from a read- 
ing of Rule 50 that in the circumstances 
of the present case, it was entirely with~« 
in the jurisdiction of the Presiding Offi< 
cer to adjourn the poll and it was equally 
within the jurisdiction of the Election 
Officer to appoint a day on which the 
poll was to be taken either by way of 
an adjourned poll or by way of a fresh 
poll. It is, however, significant that so 
far as an adjourned poll is concerned, 
the proviso to clause (b} of sub-rule (L) 
of Rs. 50 lays down that the appoint- 
ment of the day of polling and the fixing 
of the polling station shall be announc~ 
ed by beat of drum in the different wards 
of the Panchayat without laving down 
the requirement of the same being done 
within 48 hours of the publication. It is 
not difficult to see why the rule makers 
have made this distinction. In one case, 
it is a new election and the requirement 
relates thereto. In the other case, all 
concerned know that an election has 
been adjourned. It may not have been, 
therefore, considered necessary to fix a 
time limit in respect of announcement 
by beat of drum. In the present case, it 
has not been asserted on behalf of tha 
petitioners that there was no announce-= 
ment of the publication of the date of 
poll by beat of drum. In fact. it appears 
from the programme (Annexures 2 & 3) 
that there was a direction for such an 
announcement by beat of drums, and, in 
such circumstances, it is not possible for 
this Court to assume that there was 
no such announcement. It must be taken 
that there had been an announcement. 
If, however, it had not been within 48 
hours of the time of publication. it would 
in my view be immaterial because it is 
not the requirement of Jaw as laid down 
n Rule 50 that it should have been 60 
one, 


16. In view of what I have said 
above, it follows that Rule 17 has no ap- 
plication to the facts of the present caser 
and, in the absence of fulfilment of the 
requirement of that rule, the election 
cannot be said to be a nullity because 


Rule 17 has been held to be mandatory 


in it nature, 


11. Now, I come to the second 
point raised by learned counsel with re- 
gard to the violation of Rule 91. A read- 
ing of the aforesaid rule makes it clear 
that it applies to cases of emergency like 
outbreak of epidemics, fire, flood. famine, 
communal riot or maintenance of _ law 
and order. It is only when such circum- 
stances exist that the District Magistrate 
may by order stay the election. It has 
not been said in the present case that the 
election was not held on the 16th of 
November, 1971 on any of the grounds 
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mentioned in Rule 91. This rule, there« 
fore, has no application to the facts 
of the present case. As I have mentiona 
ed earlier while discussing Rule 50, it 
will appear that in a. particular case 
covered by that rule, it is the Election 
Officer who is given the rights <o appoint 
a day on which the poll is to be taken, 
No other provisions in the Rules or thea 
Act have been pointed out to me to show 
that any other authority in such circum- 
Stances had the right to stay the poll and 
appoint another date. In the present 
case, it was the Election Officer himself, 
and that is not in dispute. who had ap- 
pointed the day of the poll to be taken 
at both the polling stations at Alipore 
and Ghosi. In either case, whether it 
was a case of adjourned poll or a case of 
fresh poll under sub-rules (1) or (2) of 
Rule 50, it was the Election Officer who 
had the right to appoint the date. The 
question is whether if he had the right 
to appoint the date of fresh poll or ad- 
Journed poll, had he not had the right 
to appoint another date in supersession 
of a previous date appointed by him? In 
my view, the right to appoint the date 
is not merely limited to the right to ap- 
point initially one day and no other. It 
will include the right to appoint a date 
or to change the date to another. It may 
be mentioned that the rule making au- 
thority has taken care to say in clause 
(b) of sub-rule (2) of Rule 50 that ‘if 
any officer other than the Subdivisional 
Magistrate is the Election Officer, he 
shall do so with the previous approval 
of the Subdivisional Magistrate’. In the 
present case, it appears from the anne- 


xures fixing the programme that the 
Subdivisional Magistrate had been con- 
sulted and it was in pursuance of his 


direction that the date of poll, namely, 
AG ia of November, 1971, had been 
ed. 


12. It is quite clear, therefore, 
that Rule 50 alone governs the situation 
arising out of an interruption to an ac- 
tual poll at polling stations and pres- 
cribes what is to be done thereafter. In 
a case of this kind, Rule 91 has absolute- 
Iy no application, and for that reason 
any violation of Rule 91 is of no avail to 
the present petitioners. 


13. Learned counsel for the peti- 
Hioners has drawn my attention to an 
observation by Anwar Ahmad, J. in 


Ramdeo Prasad Singh's case, mentioned 
earlier, to the effect that “no other au- 
thority is entitled either under the Act 
or under the Rules to change the date 
fixed for holding the election. It is thus 
clear that the Election Officer had no 
jurisdiction whatsoever to change the 
date of election...... ” The learned Judge 
was dealing with a case which was not 
covered by Rule 50. It was a case- where 
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the programme of an election had been 
fixed up and the poll was fixed for a 
particular date, namely, 17th of May, 
1971; but a day earlier the Election Offi- 
cer had stayed the holding of the elec- 
tion. It was not a case where polling had 
been held and there was any interrup- 
tion therein: and, for that reason the at- 
tention of the learned Judge was not 
drawn to Rule 50 which enables the 
Election Officer to fix a date of the ad- 
journed poll. The observations in 


ease. therefore, are of no avail to the 
petitioners in the present case. 
13. Another point which was 


half-heartedly raised by léarned counsel 
for the petitioners is that even the re~ 
quirement of Rule 31 regarding the selec- 
tion of the polling stations has been vio- 
lated in the present case. This argument 
need not detain’ me, because I have stat- 
ed earlier that under clause (b) of both 
sub-rules (1) and (2) of Rule 50, _the 
Election Officer has been given the right 
to fix the polling station as well as the 
date of the poll. It is not said the polling 
booths were different from the previous 
areas. It is difficult in the circumstances 
to hold that Rule 31 will supersede or 
override the provisions of Rule 50 which 
are specifically provided to meet a par- 
ticular case. There is no escape from the 
conclusion that Rule 31 has no applica- 
tion to the facts of this case, and the 
requirements of that rule are immate~ 
rial for the purpose of the present case, 

14. In the result, I find that there 
fs no substance in any of the contentions 
put forward. The petitioners have failed 
to show that there has been any viola- 
tion of any basic law relating to the 
election, as a result whereof they have 
been denied the opportunity of exercis- 
ing their right of franchise. In this view 
of the matter, this application has to be 
dismissed: and the same is, accordingly, 
dismissed. In the circumstances of this 
case, however, there will be no order for 


osts, pose 
: Application dismissed, 
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Nibaran Kumar Mitra and another, Res- 
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A. F. A. D. No. 132 of 1968. D/- 21-9- 
1973, from decision of Md. M. Moosa, 
Sub-J., Bhagalpur, D/- 11-12-1967. 

Bihar Buildings (Lease, Rent and 


Eviction) Control Act (1947), S. 11 (1) (a) 
— Suit for eviction — Decree could be 
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Protap Chandra v, Nibaran Kumar 


[Prs, 1-2] Pat. 135 
passed against sub-lessee (inducted with- 
out landlord's consent) also — Even as- 


suming that he becomes statutory ten- 
ant, he cannot become contractual tenant 
requiring determination of tenancy. 


AIR 1957 Pat 437 held no longer good 
law in view of AIR 1964 SC 1889. 
(Para 3) 


JUDGMENT :— This second appeal 


‘has come before us on being referred by 


a learned Single Judge of this Court. De« 
fendant No. 2 is the appellant. The plaina 
tiff-respondent No. 1 filed a suit for evic- 
tion of his tenant who was defendant 
No. 1 in the action and is respondent No. 
2 in the second appeal. Without the con« 
sent of the plaintiff, respondent No. 2 
had inducted the appellant as a sub-les- 
see. The appellant pleaded that he was a 
tenant under the plaintiff. This plea has 
consistently failed. A decree for eviction 
Was passed by the trial court which was 
affirmed on appeal by the lower appel- 
late court. ‘ 


2. Learned counsel for the ap< 
pellant submitted on the basis of a Bench 
decision of this Court in Suresh Mohan 
Thakur v. Shamal Mall Bubna, (AIR 1957 
Pat 437) that no decree could be passed 
against the appellant without validly 
terminating his tenancy, because in the 
ease aforesaid it was held that even a 
sub-lessee is a tenant within the means 
ing of the Bihar Buildings (Lease, Rent 
and Eviction) Control Act, 1947 (herein= 
after called ‘the Act’), and, therefore, he 
has got his independent title to remain 
in the premises. We see no substance in 
this point. In the case of Suresh Mohan 
Thakur, it was held that on a construc- 
tion of Section 2 (h) of the Act, the 
expression ‘the tenant’ includes also a 
sub-lessee from the tenant, and, as such, 
a sub-lessee is a tenant within the mean- 
ing of Section 2 (h) of the Act. He is, 
therefore, a necessary party to an appli 
cation for eviction by the landlord under 
Section 11 (1) (a) of the Act. In the first 
place, the proposition laid down in that 
Bench decision that a sub-lessee is a nex 
cessary party no longer holds good in 
view of the Supreme Court decision in 
Rupchand Gupta v. Raghuvanshi (P.) 
Ltd. (AIR 1964 SC 1889). Das Gupta, J. 
at page 1892 has said: 

i the law does not require that 
the sub-lessee need be made a party. It 
has been rightly pointed out by the High 
Court that in all cases where the land- 
lord institutes a suit against the lessee 
for possession of the land on the basis of 
a valid notice to quit served on the les- 
sees and does not implead the sub-lessea 
as a party to the suit, the object of the 
ljandiord is to eject the sub-lessee from 
the land in execution of the decree and 
such an object is quite legitimate. The 
decree in such a suit would bind the subs 
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lessee: this may act harshly on the sub- 
lessee but this is a position well under- 
stood by him when he took the sub- 
lease. The law allows this and so the 
omission cannot be said to be an impro- 
per act.” 


3. Secondly, even assuming that 
the appellant was a necessary or proper 
party, in the instant case he was im- 
pleaded as a party defendant. On the 
findings that he had no independent title, 
his right. title and interest in the pre- 
mises depended upon the lease which 
had been granted by respondent No. 1 
to respondent No. 2. On the termination 
of that lease, the sub-lease fell to the 
ground. In a suit for eviction against a 
lessee, a decree for eviction could very 
well be passed against the sub-lesse2 in- 
ducted by the lessee without the consent 
of the lessor. It must be remembered 
that a tenancy is created under the 
Transfer of Property Act only by privity 
of contract between the lessor and the 
lessee, and such a lease requires dater- 
mination by a valid notice under Section 
106 of the Transfer of Property Act. 
Even assuming on the basis of the deci- 
sion in Suresh Mohan Thakur's case that 
the appellant had become a statutory 
tenant, it is plain that he had not become 
a contractual tenant under the pla ntiff 
requiring the determination of the ten- 
ancy by service of a valid notice. For 
passing a decree for eviction against him 
treating him as a statutory tenani. the 
requirements under the Act were to be 
satisfied which have been satisfied in this 
case. There was no independent right, 
title and interest on which the appeclant 
Ieould rely to defend the action. 


4, For the reasons stated akove, 
this second appeal is held to be without 
any substance. It is, accordingly, dismis~ 
sed with costs payable to the plairtiff- 
respondent, 

Appeal dismissed, 
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Bhim Raj and another, Petitioners V, 
Kishori Lal, Opposite Party. 


Civil Revn. No. 1402 of 1971, D/- 3-9- 
1973, from order of B. B. Prasad Munsif, 
Ist Court, Monghyr. D/- 9-9-1971. 


Bihar Buildings (Lease, Rent and 
Eviction) Control Act (1947), S. 8 (as am- 
ended by Amending Act 16 of 1955) — 
Landlord is not entitled to get municipal 
rates and taxes in addition to the fair rent 
of the building. AIR 1964 Pat 298, Dis- 
tinguished. (Para N) 


K.Q/LQ/E806/73/RSK 


Bhim Raj v. Kishori Lal (H L. Agrawal J.) 





A.I. R. 


J. C. Shah, Madan Mohan and Arun 
Kumar Sinha, for Petitioners: Indra 
Bhanu Singh, for Opposite Party, < 


ORDER :— The defendants have 
moved this Court in revision against the 
order of the learned Munsif passed under 
Section 11-A ‘of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act, 
1947 (hereinafter referred to as “the Act”), 


‘by which they have been directed to de= 


posit the arrears of rent at the rate of 
Rs. 60-00 per month, being the fair rent 
determined by the House Controller, as 
also the Municipal taxes of the premises 
in question. The question falling for de=- 
termination before this Court is as to 
whether the direction to deposit the 
oe taxes also can be sustained in 
aw. 

2. The plaintiff-opposite party in- 
stituted a title suit against the petitioners 
for their eviction from a premises des- 
cribed in the plaint and also claimed a de- 
eree for arrears of rent. According to 
the case of the plaintiff, the petitioners 
had taken the building in question on a 
monthly rent of Rs. 60-00 according to the 
Hindi Calendar month, besides the 
Municipal taxes which, in terms of 
monthly payment, came to Rs. 11.50. In 
this way the total monthly rent payable 
by the defendants came to Rs. 71.50. In 
the plaint, arrears of rent were claimed 
since Magh 1377 Fasli upto Chait 1377 
Fasli and the arrears of Municipal tax for 
the year 1969-70. 


3 In the written statement, the 
defendants challenged the claim of the 
arrears and the liability to pay the 
Municipal taxes. 


4. On the 24th March 1971, the 
plaintiff filed an application under Sec- 
tion 11-A of the Act for directing the De- 
fendants to deposit the arrears of rent as 
stated above and also the current and 
future rent. The petitioners filed an ob- 
jection petition stating that they had al- 
ready paid the rent. for the months of 15th 
Chait to 15th Bhado 1377 Fasli, that is, for 
six months in advance at the request of 
the plaintiff. A set off was claimed by 
them for the said amount. The Second. 
objection was that the fair rent of the 
premises had since been determined at 
Rs. 60.00 per month which was applicable 
for the period in question and, therefore, 
no Municipal tax, over and above the fair 
rent, could be realised from them. A 
further claim of set off for a sum of 
Rs. 930-00 paid towards the Municipal 
tax for the period 1-10-1961 to 31-3-1969 
was also made. 


5. The learned Munsif allawed the 
parties to adduce evidence and on a consi- 
deration of the same rejected the plea of 
advance payment of the house rent set 
up by the petitioners, With respect to 
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‘the second question. namely, the . liabi- 
lity to pay the Municipal tax, apart from 
the fair rent as determined by the House 
‘Controller, relying upon a Bench deci- 
Sion of this Court in Sagarmal Agarwalla 
y. Smt. Annapurna Neogi. 1963 BLJR 
‘334 = (AIR 1964 Pat 298), he directed 
the petitioners to deposit the monthly 
rent at the rate of Rs. 71-50 per month 
from the month of Magh 1377 Fasli and 
onwards and also directed them: to depo- 
sit the current and future rents in ac~ 
eordance with the provisions of Section 
. 11-A of the Act. ~ . 


6. The Bihar Buildings (Lease, 
Rent and Eviction) Control Act. ‘1947, 
was extensively amended by the Amend- 
ing Act of 1955 (Act XVI of 1955). Prior 
$o the amendment by the said Amending 
Act, the procedure prescribed for deter- 
mination of the fair rent of a building, 
‘as laid down by Section 8 of the Act 
‘was that the Controller had to determine 
fair rent having due regard to the pre- 
wailing rates of rent in the locality for 
‘fhe same or similar accommodation in 
similar circumstances at any time during 
- the twelve months preceding the first 
day of November, 1941. Added to the 
Same, the increased cost of repairs and 
also general increase in the cost of site 
and building construction was to be 


taken into consideration. After the am<. 


endment by the Amending Act 16 of 
1955, the provision for determination of 
fair rent has completely been changed 
: and entirely a new provision has been 
substituted in place.of the old provision 
fm Section 8 of the Act. According to the 
present provision, the fair rent of a 
building, in respect of which the Muni- 
cipal assessment has been made, for each 
month has to be one-tenth of the amount 
of such assessment. It has also been spe- 
cifically stated in this very Section 8 that 
a landlord is not entitled to recover from 
a tenant, in addition to the amount, 
namely, the fair rent.. any Municipal 
rates, taxes or cesses in respect of such 
building, except in case of certain con- 
tingencies contemplated by Section 8-A 
of the Act, such as increase in the Muni- 
cipal rates, taxes or cesses, etc. In Sec- 
tion 8-A (2) of the Act, it has again been 
provided that where a tenant has to pay 
Municipal rates, taxes or cesses payable 
by a landlord because of the default of 
the landlord to meet those charges, the 
tenant shall be entitled to recover the 
same from the landlord by adjustment 
fpwards the rent payable by him or as 

the amount paid by him were a debt 
due to him by the landlord. 


7. Reading the provisions of the 
existing law, which admittedly apply to 
the facts of the present case, I have no 
doubt in my mind that the order of the 
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learned Munsif directing the petitioners 
to deposit the arrears of house rent at 
the rate of Rs. 71.50, which includes also 
the Municipal taxes, cannot be sustain- 
ed in law. In Sagarmal Agarwalla’s case 
1963 BLJR 334 = (AIR 1964 Pat 298) 
(supra). the plaintiff had instituted a suit 
for recovery of Rs. 7,000/- consisting of 
Rs. 5,550/- as house rent and Rs. 1,435.00 
as Municipal taxes as arrears from Sep- 
tember, 1949 to September, 1955. Accord- 
ing to the plaintiffs case in that suit, 
the tenant had agreed to pay, besides the 
monthly rental of Rs. 150.00, Municipal 
taxes. A contest was made on behalf of 
the defendant with respect to his liability 
to pay the Municipal taxes in addition to 
the monthly rent. Their Lordships while 
allowing the claim of the plaintiff in res- 
pect of the Municipal taxes, on refer- 
ence to the provisions of the Act then in 
force, observed that as no provision of 
the Act applied to a contract for pay- 
ment of Municipal taxes by a tenant to 
the landlord, it must be held that the 
tenant was liable to pay the Municipal 
taxes to the plaintiff in addition to the 
rent fixed by the Controller. This au- 
thority therefore has no application to 
the facts of the present case. I have al- 
ready referred to the provisions of the 
Amending Act of 1955, and by the am- 
endment specific provision has been 
made for payment of the Municipal rents 
and taxes etc. by the landlord himself. 
In fixing the fair rent of a building ati 
one-tenth of the amount of the Munici- 
pal assessment, the legislature has takeni 
Into consideration the burden to be 
borne by the landlord, namely, the pay-| 
ment of the Municipal rates and taxes 
as also the-costs of annual repairs, ete.l 
I am therefore. of the definite view that. 
in view of the clear and unambiguous! 
statutory provisions, the plaintiff is not 
entitled to get Municipal rates and taxes, 
in addition to the monthly rent of Rs. 60 
determined by the Controller as the fair! 
rent of the building. I am supported in 
my views by a recent Bench decision of 
this Court in the case of Harihar Prasad 
v. Sashidhar Das (Civil Revn. No. 1545 
of 1970 disposed of on 10-4-1973 (Pat)). 
In this case the aforesaid Sagarmal Agar- 
walla’s case, 1963 BLJR 334 = (AIR 1964 
Pat 298) (supra) was also considered and 
a similar distinction was made The 
learned Munsif. therefore, has commit- 
ted an apparent error of jurisdiction in 
this case and has not correctly applied 
the decision of the Sagarmal Agarwalla’s 
case, 1963 BLJR 334 = (AIR 1964 Pat 
298) (supra) to the facts of the present 
case. ` 

o 8. T would, accordingly, allow 
this application in part and modify the 
order of the Court below to the extent 
that the petitioners are absolved from 
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the liability to pay the Municipal taxes. 
The petitioners shall deposit the arrears 
of rent from Magh 1377 Fas to Shra< 
vana 1380 Fasli at the rate of Rs. 50-00 
per month within a period of fifteen days 
from today and also deposit the current 
and future rents from the month of 
Bhado 1380 Fasli and onwards by the 
15th of the each following month punctu-~ 
ally. In default of the petitioners to carry 
out this direction. the consequences con~ 
templated by Section 11-A of the Act will 
follow automatically. 


9, It appears that at the time of 


admission of this application by this 
Court on the 9th December, 1971. the 
operation of the order under revision 


was stayed on the condition that the seti- 
toners shall comply with the same by 
depositing a rent of Rs. 60.00 per month, 
instead of Rs. 71.50. as ordered by the 
Court below. If the petitioners have al- 
ready been carrying otit the above di-« 
rection of this Court, then there is no 
need of any further deposit in terms of 
my direction towards the arrears of rent. 
Be that as it may, if any deposit of rent 
has already been made, the petitioners 
will be entitled to adjustment of the 
same from the arrears that has to be dex 
posited by them in pursuance of the pre« 
sent order. 

10. In the circumstances of the 
present case, I shall direct the parties to 
bear their own coasts of this Court. 

Ordered accordingly, 


Pranu 
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Shyamlal Jagnani and others, Ap» 
pellants v. Sunder Singh and others, 
Respondents. 

A. F. O. O. No. 229 of 1969, D/- 1)-8« 
1973, against order of S. M. Ahmad, Eub< 
J.. Monghyr, D/- 15-7-1969. 

(A) Civil P. C. (1908), O. 21, R. 2 and 
S. 47 — Application by judgment-debtor 


for recording adjustment — When to be 
made — Application filed in execution 
proceeding after limitation — Cannot be 


described as one under S. 47. (X-Ref:— 
Limitation Act (1963), Art. 125). 


The provisions of Order 21, Rule 2 
(2) have to be followed by the judement- 
debtor immediately after the passing of 
the judgment and even before the pre- 
paration of the decree. He has not to 
wait beyond the period of limitation. He 
cannot be allowed to avoid either the 
period of limitation prescribed by the 
Limitation Act or the provision of sub=- 
rule (3) of Rule 2 by describing his apli- 
cation as one under Section 47 of the 
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S. Jagnani v. Sunder Singh (Agrawal J.} 


A. L 
Code claiming a longer period of limit 
tion. The executing Court has not juris«. 
diction to go into the question of adjust 
ment. There is no antithesis between! 
Section 47 and Order 21, Rule 2: the for. 
mer deals with the power of the Court 
and the latter with the procedure to be 
followed in respect of a limited class of 
cases relating to discharge or satisfaction 
of decrees and for recording adjustment 
of a decree or for recording payment of 
money paid out of court. AIR 1963 Cal 
473 and AIR 1963 Mys 79 and AIR 1967 
SC 1193, Rel, on; AIR 1938 Pat 204, Ex= 
plained, (Para 4) 
(B) Civil P. C. (1908), O. 21, R. 2 (1) 
m (Certification by decree-holder — Pes 
riod of limitation. 
_ The decree-holder himself may in 
form the court about the payment or ad= 
justment of the decree and for him there 
is no period of limitation, (Para 3) 


(C) Civil P. C. (1908), O. 21, R. 2 (1y 
=- Certification by decree-holder — If to 
be after notice to judgment-debtor. i 

In the case of an intimation by the 
decree-holder, the certification need nof 
be after any notice to the judgment-deb< 
tor and the Court automatically records 
the information which is a mere ministe« 
rial act. However. if the judgment-debtor 
has not been given prior notice of the 
same, if may be open to him to raise a 
dispute regarding its accuracy and tha 
matter can be decided by the Court cons 
cerned, (Para 3} 


_ J. C. Sinha, Shivanandan Roy and 
Girdhar Kishore Singh, for Appellantsj 
Rajeshwar Dayal and Shyam Bihari Pras 
sad, for Respondents, 


JUDGMENT :— This Is a miscella« 
neous appeal by the decree-holder. On 
11-2-1965. he got a money decree for 
Rs. 10.991/- and put the same in execu~ 
tion. in Execution Case No. 29 of 1968. 
First Appeal No. 125 of 1965 was filed by 
the defendant, but the same was dismis« 
sed for default and attempts for its ress 
toration also failed. On 21-1-1969. tha 
respondent judgment-debtor filed a peti-« 
tion in the executing court stating tha 
in September, 1968, on account of the 
intervention of certain persons, the de« 
cree-holder agreed to accept a total sum 
of Rs. 5.500/- in full satisfaction of the 
entire decretal dues including costs and 
interest in instalments and a prayer was 
made for recording this adjustment be- 
tween the parties by the court. On notice 
being issued to the decree-holder, he took 
the objection for recording the adjust« 
ment in question, inter alia, on the 
ground of limitation. The decree-holder 
had also challenged the correctness of 
the case of adjustment of the decree as 
alleged by the judgment-debtor, and the 
court below has accepted the case of the. 
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Judgment-debtor that there was an 
agreement between the parties to accept 
a sum of Rs. 5.500/- only. as alleged by 
the judgment-debtor, towards the entire 
decretal dues and having accepted the 
case of the judgment-debtor, has allow-= 
ed the prayer for instalment and fixed 
an yearly instalment of Rs. 1,375/-. 


2. Mr. J. C. Sinha, learned coun 
sel appearing for the appellants, has 
challenged the correctness of the order 
only on one question, namely, that the 
executing court committed an error of 
law in recording the alleged adjustment 
of the decree after the period of limitas 
tion. This contention of the learned coun- 
sel is of much substance and must pres 
vail for the following reasons. 


3. Order 21, Rule 2 of the Code 
of Civil Procedure prescribes a special 
procedure for recording any ‘payment 
made under a decree or certifying any 
adjustment in whole or in part. The de- 
cree-holder himself may inform the 
Court to the above effect and for him 
there is no period of limitation. Such 
steps can also be taken by a judgment- 
debtor and he may apply to the Court 
or recording such payment or adjust- 
ent. In the case of an intimation by 
the decree-holder, the certification need 
ot be after any notice to the judgment- 
debtor and the Court automatically re~ 
cords the information which is a mere 
inisterial act, However, if the judg- 
ent-debtor has not been given prior 
notice of the same, it may be open to 
him to raise a dispute regarding its 
accuracy and the matter can be decided 
by the Court concerned, In the case of 
such an intimation by the judgment- 
debtor, the Court is bound to issue a 
notice to the decree-holder before re- 
cording the information to show cause 
as to why such payment or adjustment 
should not be recorded as certified. This 
does not remain a mere ministerial ach 
as in the case of an information by the 
decree-holder, but becomes a regular 
judicial proceeding, and a Court has io 
adjudicate on this question. For filing 
such an application on the part of the 
judgment-debtor, the Limitation Act 
prescribes a time limit. 









Under the old Limitation Act. Arti< 


cle 174 allowed a period of 90 days from 
the date of the alleged payment or ad- 
justment, whereas under the new Limi- 
tation Act. Article 125 allows only 20 
days time to him. Admittedly. according 
to the case of the judgment-debtor him- 
gelf, the alleged adjustment in question 
was made beyond the period prescribed 
under either of the Articles of the Limi- 
tation Act and, therefore, the question 
of limitation for certifying the adjust- 
ment in question was very much rele- 
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ate 


therefore, the appeal was allowed 
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vant for consideration of the executing 
Court, 

4, The Executing Court, however, 
under an erroneous impression that the 
provision of Order 21, Rule 2 of the Code 
of Civil Procedure applies only in cases 
where an execution proceeding is pend- 
ing, and not otherwise, held that as no 
execution proceeding was pending when 
the judgment-debtor had to notify the 
adjustment, the procedure of Order 21, 
Rule 2 of the Code was not required to 
be followed by the judgment-debtor. 
After overcoming this hurdle, the court 
below proceeded to examine the correct- 
mess of the case of the judgment-debtor 
on merits. and as already stated, has 
accepted the same. Reliance has been 
placed by the Court below on a decision 
of this Court in the case of Firm Suraj- 
mal Badri Das v. Firm Manbodh Bhagat 
Lall Chand Ram, AIR 1938 Pat 204 in 
this connection. 


The learned Subordinate Judge has 
mot correctly appreciated the principles 
laid down in the above case. Jn that 
case, in the execution proceeding of a 
money claim, the judgment-debtor had 
preferred an objection under Section 47 
of the Code and had alleged that the 
entire decretal amount had been adjust~ 
ed for Rs. 575/- out of which a sum of 
Rs. 425/~ had already been paid up and 
only Rs. 150/- was due. This objection 
was decided in his favour ex parte by 
the executing court, The matter had 
come to this Court in second appeal at 
the instance of the decree~holder and 
this court came to the conclusion that 
the learned Munsif was not justified in 
hearing the objection of the judgment- 
debtor ex parte at the end of the work- 
ing hours of the Court (4-30 P.M.) and, 
and 
the case was remanded to the executing 
court to dispose of the objection accord- 
ing to law. In answering a question as 
to whether under the provisions of Rule 
2 of Order 21, the onus was on the de- 
cree-holder or the judgment-debtor to 
prove certification, the learned Judve 
observed that Rule 2 was referable to — 
the state when there was no execution 
case pending and when the judgment- 
debtor came to notify to the Court an 
adjustment made outside the Court. 
There is no doubt that the provisions of 
Order 21, Rule 2 have to be followed by 
the judgment-debtor immediately rather 
he has to do it. H there is any adjust- 
ment. immediately after the passing of 
the judgment and even before the pre- 
paration of the decree. He has not to 
wait beyond the period of limitation and 
certainly not until the filing of an exe 
cution proceeding which might defeat 
his right to apply to the Court on ac- 
count of the delay. As once the time ex- 
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pires, the Court becomes powerless to 
take cognizance of any uncertified pay~« 
ment or adjustment at the instance of the 
judgment-debtor. I am supported in. my 
view by a Bench decision of the Calcutta 
High Court in the case of Humayun Pro- 
perties Ltd. v. Ferrazinis (P.) Ltd., AIR 
1963 Cal 473 and a decision-of the My- 
sore High Court in Patel Muddegowda 
y. Gangamma, AIR 1963 Mys 79. 


The observation in the Patna case, 
ATR 1938 Pat 204 (supra) has not been 
correctly followed by the learned Sub- 
ordinate Judge, otherwise the provisions 
of the Limitation Act would be entirely 
defeated as also the bar imposed by sub- 


rule (3) of Rule 2 of Order 21 which says . 


that a payment or adjustment, which 
has not been certified _or . recorded as 
aforesaid, shall not be recognised by any 
court executing the decree. The judg- 
ment-debtor cannot be allowed to avoid 
either the period of limitation prescribed 
by the Limitation Act or the provision 
of sub-rule (3) of Rule 2 by describing 
his application as one under Section 47 
of the Code claiming a longer period of 
limitation. It has been held in several 


‘cases that there is no antithesis between . 


Section 47 and Order-21, Rule 2: the 
former deals with the power of the Court 
and the latter with the procedure to be 
followed in respect of a limited class of 
eases relating to discharge or satisfaction 
of decrees and for recording : adjustment 
of a decree or for recording payment of 
money paid out of court. Although it 
cannot be said that the plenary power 
` conferred under Section 47 of the Code 
upon the Court executing a decree is not 
eontrolled or otherwise affected by the 
provisions of Order 21, Rule 2 of the 
Code, in cases of payment of money or 
adjustment of any decree by consensual 
arrangement between the parties, the 
procedure prescribed by Rule 2 of Order 
21 has to be followed. 


This question has been considered 
recently also by the Supreme Court in 
the ease of M. P. Shreevastava v, Mrs, 
Veena, ATR 1967 SC 1193. In that case, 
the matter arose upon a petition filed by 
the husband for a decree for restitution 
of conjugal rights which was decreed ex 
parte. After the decree, the wife made 
attempts in various ways for taking her 
back into the marital home of her hus 
band, but the same proved unsuccessful, 
Thereupon, the wife applied to the Dis- 
trict Court for an order that the decree 
be recorded as satisfied, since the hus- 
band had failed and neglected to allow 
cher to resume conjugal relations and 
the District Judge recorded that the de- 
cree stood satisfied. The appeal of the 
husband in the Punjab High Court ‘hav~ 
ing failed, on special leave he went to 
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the Supreme Court. One of the questions 


raised before the Supreme Court was to. 


the effect that the application filed by 
the wife for recording the satisfaction 
of the decree was not maintainable be« 
cause at the material date no application 
for execution of the decree filed by the 


husband was pending. Their Lordships : 


answered this question with reference to 
the provisions of Order 21, Rule 2 that 
that was not a case in which there was 
any adjustment. Adjustment contem= 
plates mutual agreement and there was 
no evidence of any consent on the paré 
of the husband who was never willing to 


take back the wife and resume conjugal 
relations, 


Their Lordships while holding that 
where there was no such consent, ex 
press or implied, Order 21, Rule 2 of the 
Code did not apply. however, held thaf 
in cases covered by Order 21, Rule 2 {1} 
or (2) of the Code, there need not be 2 
substantive application for execution 
pending. This argument of the pendency 
of an execution petition with respect to 
the cases covered by Section 47 of the 
Code was, however, repelled and it was 
held that there was no warrant for the 
argument that the expression "Cour 
executing the decree” as used in Section 
47 of the Code means a “Court. which is 
seized of an application for execution of 
a decree at the instance of the decree- 
holder”, and, therefore, the question re+ 
lating to execution, discharge or satisfac 
tion of a decree might be raised by a 
decree-holder or the judgment-debtor 
alike in. the execution department and 
the pendency of an application for exe« 
cution by the decree-holder was not a 
condition of its exercise and that the 
provisions of Order 21, Rule 2 deal with 
the procedure to be followed in a limit 
ed class of cases relating to discharge or 
satisfaction of decrees where there has 
been payment of money or adjustment 
or satisfaction of the decree by consen« 
sual arrangement, 


5, Coming to the facts of the pre= 
sent case, it is clear that the case of the 
judgment-debtor was admittedly of a 
mutual adjustment and, therefore, his 
case was directly covered within the 
ambit of Rule 2 of Order 21 of the Code 
and he having failed to follow the proce« 
dure prescribed thereunder, his zpplica= 
tion filed in the execution proceeding 
was certainly out of time, and the Cour? 
below had no jurisdiction to go into this 
question purporting to exercise its power 
under Section 47 of the Code, as in tha# 


t 
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! 
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event that would render the specifie proe — 


vision like Order 21, Rule 2 of the Code 
redundant, 


In view of the above discuss 


6. 
sions, the point raised before me, theres 





wu 


More, has to be answered in favour of the 
appellants and this appeal must be 
allowed and the order of the court below 
recording the adjustment of the decree, 
set aside. In the circumstances of this 
case, however, I shall direct the parties 
to bear their own costs, 

Appeal allowed. 
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MADAN MOHAN PRASAD, J. 


Nabi Hassan and others, Appellants 
y, Gajadhar Singh and another, Respon- 
dents, 


A. F. A. D. No. 797 of 1969, D/- 8-8- 
1973, from order of Murlidhar Pd.. srd 
Addl Sub-J., Chapra, D/- 10-9-1969. 


(A) Mohammadan Law — Gift and 
Waqf — Two concepts being distinctly 
different plaint must specifically allege 
one or the other. 


A gift, whether Hiba or Sadaqah, is 
not complete without delivery of posses- 
sion. In a gift the corpus of the property 
itself may be consumed whereas in the 
case of a Waqf it is only the usufruct 
which can be spent. Therefore a plaint 
must allege either a gift to particular 
person or to a community whether in 
the nature of an ordinary Hiba, sada- 
qah or a waqt- (Para 7) 

B) Mohammadan Law — Waqf — 
eee recitals in a sale deed can be 
taken to corroborate evidence of dedica- 
tion made earlier. 


Recital of earlier dedication contain< 
ed in a subsequent sale deed cannot be 
said to be an unequivocal expression of 
the intention to dedicate the property. 
Tt merely amounts to saying that a dedi- 
cation had been made earlier. The -ques~ 
tion whether such a dedication was af 
all made will have to be decided with 
reference to the relevant date when it 
was so made. A subsequent statement 
cannot be related back to the earlier 
date or time at which the dedication is 
alleged to have been made, (1907) ILR 
31 Bom 250, Relied on. (Para 9) 

(C) Civil P. C. (1808), Ss. 100-101 — 
Question of law »~ Construction of docu- 
ment. 

A document of sale in this case not 
being inter partes or a deed of waqaf or 
a deed creating title, its misconstruction 
1s: not a question of law which can be 
agitated in second appeal. AIR 1962 SC 
1314 and AIR‘1963 SC 88, Relied on. 

(Para 123) 


Mazhar Hussain, All Muzaffar and 
Rameshwar Nath Ray, for Appellants: 


JQ/LQ/E322/73/RSK 


N. Hassan v. Gajadhar Singh (M. M. Prasad J.) 


(Pra, 1-3] Pat. 141- 


Krishna Prakash Sinha and Shanti 
Kumar, for Respondents, 


_ JUDGMENT:— This second appeal 
arises out of a suit for a declaration that 
certain lands are part of a mosque and 
the sale thereof is void and for confirma- 
tion of possession over the same. Both 
the courts having concurrently found 
against the plaintiffs the present appeal 
has been filed. 


2 Briefly stated, the case of the 
plaintiffs was that there is a mosque in 
Mohalla Salempur in Chapra town ap- 
pertaining to holding No. 36 within ward . 
No. 2 of the Chapra Municipality. It was 
constructed by one Maulvi Naziruddin, 
the ancestor of Maulvi Habibur Rahman, 
Maulvi -Naziruddin had dedicated this 
mosque for the use of Muslims. He had, 


- however, 4 kathas 10) dhurs of land hav- 


ing a well thereon and a construction of 
five rooms contiguous east and north of 
the mosque. Maulvi Azizur Rahman, the 
father of Maulvi Habibur Rahman, it is 
said, made an oral gift in respect of 
7 dhurs of this holding with one room 
and a pucca well contiguous to the mos 
que on the 27th of November, 1935 
in order to provide for the recurring ex~= 
penses over the repair of the mosque and 
possession was given to the donees, the 
plaintiffs, on behalf of the public. Maulvi 
Azizur Rahman thereafter executed a 
sale deed on the 27th of November, 1935 
in respect of the remaining 4 kathas and 
34 dhurs of land with four rooms in fav- 
our of one Jhola Mali for a cons 
sideration of Rs. 1,495/- and nut him in 
possession thereof, It is said that the 
oral gift of the remaining 7 dhurs of 
land is mentioned in the sale deed to 
Jhola Mal. Maulvi ‘Habibur Rahman; 
however, executed a sale deed dated the 
25th of May, 1949 in respect of the 
7 dhurs of land in favour of the frst 
defendant. It is said that neither the 
vendor was in possession nor the vendee 
could get possession on the basis of the 
sale deed. The latter, however, started 
claiming rent from the tenant in occupa- 
tion of the room in dispute and even 
persuaded him not to pay rent to the 
plaintiffs, Hence the present suit, 


3. The suit was contested by de=- 
fendant No. 1, Maulvi: Habibur Rahman 
not having appeared in the suit. The 
ease of the defendant was that the mos- 
que was a private one and not a public 
mosque, that the lands aforesaid were in 
the possession of the vendor and his an- 
cestors, that there was no oral gift ever 
made in respect of the lands in suit, tha? 
the plaintiffs never came in possession, 
that the sale deed in his favour was 
genuine and for consideration and thaf 
the defendant had been in possesion 
since the purchase, 


me EN o 
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Å. Both the courts below upon a 
consideration of the entire materials 
came to the finding (1) that the mcsqua 
is a public mosque, (2) that the plaintiffs 
had failed to prove their possession with- 
in the statutory period. (3) that there 
Was no oral gift of the lands in suit and 
(4) that the defendants were in posses 
gon. Both the courts, therefore, dis- 
pissed the plaintiffs’ claim, Henca this 
eppeal. 


5. Learned counsel for the appel- 
lanis has raised the following corten- 
tions Firstly, that the courts below 
should have treated the case of the plain 
tiffs as one alleging creation of a waaf 
and they have erred in treating it as 
a case of oral gift and considering the 
proof of the requirements of a miit 


. secondly, that the document of sale 2on~< 


tains a declaration which would constix 
tate a wakf and the courts below have 
committed an error of record: and third- 
, that the defendants had not claimed 
e well situate on the land in suit and 
ike suit should have been, therefore, de« 
creed at least in that respect, 


8. With regard to the first point 
the statement of the plaintiffs’ case is as 
follows. It is stated in the plaint that the 
mosque had been built and dedicated by 
ome Maulvi Naziruddin and was repared 
from time to time by him and after his 
denth by his widow and thereafter by 
Azizur Rahman. It is next said that in 
order to “make provision for the recur- 
ring expenses for the repair of the afore~ 
said mosque he dedicated as an oral 
Rift on the same day before the execu~ 
ticn of the sale deed the remaining 7 
dhurs of land with one room and the 
pucca well which is contiguous io the 
mosque in question and which is detail 
ed below so that the repair of the mos 
que be met by the rent to be fetched 
from the said room and the wel! was de 
dicated for the use and convenience of 
the praver-offerers in the mosque and 
the factum of dedication was mentioned 
in the aforesaid sale deed-in favour of 
Jhola Mali. The oral gift was accepted 
by the plaintiffs in representative caza~ 
city on behalf of the mosque and thev 
took possession and since then they are 
coming in possession”. It will appear 
thus that the plaintiffs’ case was one of 
oral dedication of the property for -he 
purpose of repair of the mosque, the 3c- 
cemiance of the gift by the pnlaintifis in 
their representative capacity and ‘he 
delivery of possession of the property ite 
self. It is obvious thus that the plaint ffs 
alleged an oral gift and the fulfilment of 
all the essential ingredients of a git 
namely, a declaration of transfer. ac- 
eeptance of the gift and transfer of pos- 
session. It appears that in the two courts 
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below they never raised the question 
that the case made out by the plaintiffs 
amounted to the creation of a waqf, This 
was not a ground taken even in the 
memorandum of appeal in this Court 
For the first time the point has been rais= 
ed during the course of argument, 


k: It is well known that a waqt 
can be created only an unequivocal 
expression of dedication. There is no 
question of acceptance by donees in the 
case of a waqt Even transfer of posses< 
sion may not be necessary in order to 
create a waqf and the person creating a 
wz2qf, the waqif. can appoint himself tha 
Mutwalli What distinguishes a gift from 
a waaqf is that a Hiba or a gift is a trans- 
fer of property made immediately and 
without any exchange by one gerson to 
another and accepted by or on behalf of 
the latter. A gift mav be made to one 
person or more. Jt may be even made to 
a community of persons. A giit is not 
complete without delivery of possession, 
It is well known that under the Muslim 
law there can be a gift in the nature of 
a sadaqah which also is a gift made with 
the object of acquiring religious merit, 
Like Hiba it is also not valid unless ac- 
companied by delivery of possession. A 
sadaqah is not revocable at all once com~= 
pleted by delivery of possession. A sada- 
qah however, is different from a waaft 
inaxmuch as a sadaqah is a kind of gift 
to a person or persons whereas a waaf 
is a dedication of property to the owner- 
ship of God. The essential difference be- 
tween a sadagqah and a waaf is that in 
the former the corpus of the property 
itself may be consumed whereas in the 
case of a waqf it is only the  usufruct 
which can be spent. It is, therefore. in- 
cumbent upon a plaintiff to make out a 
clear case alleging either a gift to parti- 
cular persons or to a community whether 
in the nature of an ordinary Hiba or of 
Sadeqah or a case of waaf, i.e. permanent 
dedication of the property to the owner- 
ship of God for pious and Charitable pur- 
poses. 


8. Assuming that the plaintiffs 
had made out a case of waaf and their 
case in respect of acceptance of the gift 
and delivery of possession may be ignor- 
ed, the fact remains that both the courts 
below have come to a concurrent finding 
of fact that the evidence with regard to 
the dedication of the property is worth- 
less and the plaintiffs’ case cannot be ace 
cepted on the point The story of dedia 
cation of the property as alleged by the 
plaintiffs has been characterised by the 
lower appellate court as “a cock and 
bull story.” Both the courts below have 
considered the entire evidence on the 
point and pointed out the infirmities with 
which the plaintifs’ evidence suffara, In 
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that view of the matter whether it was 
the case of a gift or of a waqf the con- 
current findings of the courts below 
knocks the bottom out of the case. of the 
plaintiffs. No good ground has been 
shown which would justify an interfer- 
ence with the concurrent findings on the 
question of fact. In that view of the mat« 
ter there is no substance in the first cons 
tention of learned counsel, 


+ 
+ 


9.. Faced with this situation learn« 
ed counsel has raised the second point 
with regard to the creation of the waaf 
by the document of sale and the miscon-~ 
struction of the recitals therein which 
are said to contain an expression of dedi- 
cation of the property for a pious. and 
charitable purpose. In this connection if 
will be relevant to point that the reci- 
tals in the plaint do not make out the 
case that the dedication was made by 
virtue of this document. Their case is 
that the oral dedication had been made 
before the execution of the sale deed and 
that the sale deed corroborates the evi- 
dence of dedication made earlier. The 
effect, therefore, is that the sale deed 
recites, according to the plaintifs’ case, 
what has happened in the past. Such a 
recital, in my view, cannot be said to be 
an unequivocal expression of the inten- 
tion to dedicate the property. It merely 
amounts to saying that a dedication had 
been made earlier. The question whether 
such a dedication was at all made will 
have to be decided with reference to the 
relevant date when it was so made. A 
subsequent statement cannot be related 
back to the earlier date or time at which 
the dedication is alleged to have been 
made. In this view I am supported by a 
decision in the case of Banubi Kom Umar~ 
saheb v. Narsingrao MRanojirao Mane, 
(1907) TLR 31 Bom 250. In that case there 
was a statement in a will that the testa- 


tor had at a former time given away ` 


or set apart property to charity. The 
learned Judges held that such a state- 
ment in a will of some gift in the past 
cannot be referred back to that date and 
such a narrative cannot in any view be 
adequate substitute for the oral declara- 


tion of dedication to God which ‘the 
Mohammedan law appears imperatively 
to require synchronously with the act 


of dedication itself. They said further 
that there is a plain distinction between 


giving in charity and declaring that one. 


has given in charity and for the purpose 
of fixing the origin of the waaf, if there 
was a waqf at all, the mere statement in 
a will that at some past date the testa- 
tor had set apart such and such property 
for charitable objects is of comparative- 
ly slight value. Their Lordships also said 
that where there has been no actual deli- 
very, reasonably clear declaration is ne- 
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cessary to create a waqt I find myself in 
respectful agreement with the aforesaid 
observations. In the case of Sk. Muham- 
mad Ibrahim v. Bibi Mariam, ILR 8 Pat 
484 = (AIR 1929 Pat 410) the case made 
out by the plaintiff was that a property 
had been dedicated -by a verbal waaf 
and subsequently it had been confirmed 
iby executing a waqfnama. The story of 
verbal waqf was disbelieved. The exe~ 
cution of the waqfnama was also disbex 
lieved. There was, however, the answer 
of an executant to a question regarding 
the execution of the document which 
was said to constitute an oral declaration 
of the intention to create a waaqf. The 
Jearned Judges held that oral evidence 
could not be given regarding the terms of 
the disposition of the property when tha 
deed of waqaf itself was there. Tha 
learned Judges relying on several deci= 
sions including the one reported in (1907) 
ILR 31 Bom 250 (Supra) held that a rea» 
sonably clear declaration is necessary to 
create a valid waqaf in a case where 
there has been no actual delivery of poss 
session and that a mere intention to set 
apart the property for a charitable pur- 
pose is not sufficient to create a wagi. In 
this view of the matter the case of the 
plaintiffs being that the waqf had been 
ereated earlier, the recital made subse 
quently in the sale deed can be taken 
alone merely as an evidence of corrobo« 
ration and is of slight value. In the in- 
Stant case, however, the very fact of the 
declaration of the intention and the aef 
of dedication having been disbelieved, 
the recital is of no value whatsoever. In 
coming to the aforesaid conclusion the res 
citals in the sale deed have been consi- 
dered by both the Courts below and the 
anaing of fact has been arrived at theres 
A: er, 


3-A. In this connection it may bs 
mentioned that the recital in the deed 
falsifies the case that a dedication had 
been made earlier. There is no mention 
therein that such an intention had been 
declared earlier or that the dedication 
had been made earlier. . In fact it will 
appear from the recital in the sale deed 
that the lands in suit had continued to be 
excluded from the mosque and were in 
possession of the executant of the sale 
deed. This would falsify the story of 
dedication having been made earlier and 
possession having been transferred. The 
plaintiffs’ case, therefore, does not re« 
oe support from the recital in the sale 
ee 


10. Coming now to tne question ag 
to whether the deed of sale contains re 
citals which would show the creation of 
a waqf, the first point which needs to be 
mentioned is that this was a document of 
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Sale of other lands in favour of third 
party. The executant was not at all 
making any disposition in respect of the 
property in suit. The recital upon which 
reliance has been placed by the appel- 
lants is contained in the description of 
the property sold. The description gives 
as to what is the property vended and for 
that purpose there is a reference to the 
property which is excluded from sale. 
in that description it is said as follows:— 


*“Mawazi 4k. 34 dhur Munsumla 4k. 
40} dhur Eraji ke Mokari Bandobasti wake 
Mohalla Salempur Min Mahlat Kasbe 
Chapra Perg. Manjhi Elake Thana Wo 
Registry wo Dak Khana wo Munsifi 
Chapra Zila Saran Ander Patti Babu Hira 
Lal Sah wogairah Malikan Circle 13 Ward 
No. 2 holding 30 jiske Andar 5 kothavi wo 
Ek Kuan Wake Hai Usme se Baistasnat 
Ek Kua wo Ek Kothari Dahinwari Mai 
Erazi Motalik Kothari wo Kua Mustasnal 
Masjid Nazir Waziruddin Saheb ke Hai 
wo Motalik Masjid Majkur ke rahega. Wo 
basmul 4 kothari mai Eraji Uftada Janib 
Purab Har Chahar Kothari Mazurin J> Bai 
Kiya Jata Hai Şi 
All that it says thus is that the room with 
the land and the well excluding, the mos< 
‘que belong to Nazir Waziruddin Saheb 
and the same shall appertain to the afore- 
said mosque. To sav that the land shall 
appertain to the mosque does not clearly 
bring out that the land is transferred to 
the ownership of the mosque and thus of 
God. It is said therein that the land be~ 
longs to Nazir Waziruddin Saheb. It does 
mot say that after the execution of the 
sale deed it shall belong to the mosque, 
There is nothing to show whether there 
is a dedication of the property perma 
mently.’ There is nothing to show either 
as to what was the purpose for which the 
property would appertain to the mosque. 
There is nothing to show whether the in- 
come of the property was to be utilised 
for the mosque or if the corpus itself 
could be transferred. In other werds, 
the recital cannot be deemed to be a clear 
intention to dedicate the property perma~< 
nently to the ownership of God. It will 
thus not amount to a declaration which 
would create a waaf. At best it could bd 
said to express the intention to set anari 
the property for a particular purpose, the 
purpose also being vague. Even if if 
were such an expression of intention- to 
set apart the property for a charitable 


vet eseaes 


purpose, it could not by itself amount to. 


creation of a waa, 


11. In this connection if may ba 
. mentioned that the user of the property! 


hes to be looked into for the purpose of ' 


finding out whether there was an act of 
deano made earlier. In the presen 
case the plaintifis alleged that before tha 
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aforesaid deed the property had come 
into their possession on behalf of the 
mosque and was afterwards used as a 
property dedicated to God. The evidence 
on this point has been disbelieved by both 
the Courts below and the defendants 
have been found to be in possession of 
the lands in suit. . The recitals in the 
document of sale thus in the circum- 
Stances of the present case do not show a 
clear expression of the intention to dedi- 
cate nor has the act of dedication and 
user of the property been proved in this 
case. The argument on the second point 
also is thus of no avail. 


12. Learned counsel for the res- 
pondents in this connection contended 
that the document of sale being not inter . 
parte or a deed of waqf or a deed creat- 
ing title its misconstruction is not a ques< 
tion of law and the appellants cannot. 
therefore, assail the concurrent finding 
of fact against them. Reliance has been 
placed on the decisions of the Supreme 
Court in the cases of Sir Chunilal v. 
Mehta. and Sons Ltd., AIR 1962 SC 1314: 
Nedunuri Kameswaramma v. Sampati 
Subba Rao. AIR 1963 SC 884 and Tata 
Iron & Steel Co. Ltd. v, Arun Chandra 
Bose, ATR 1967 Pat 246. The contention 
is well founded and the appellants can- 
not be allowed to raise the point in this 
appeal. Apart from that. however, I 
have already found that even if they be 
allowed to raise it, it does not help the 
appellants, 

XS 

13. Coming now to the third point 
raised by learned counsel regarding the 
well in question, it appears that the de= 
fendants did not claim any title thereto. 
That does not, however, enable the plain- 
tiffs to get a decree in that respect for 
the simple reason that their entire case 
based upon a dedication of the property. 
be it in the form of an oral gift or of a 
waaqf, has failed. They have failed to 
prove the title to the property as also 
their possession thereof. The suit cans 
not, therefore. be decreed even in res 
pect of the well to which no claim had 
been laid by the defendants, 


14, In the resulf, the appeal fails 
and is dismissed with costs. 


Appeal dismissed, 
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Nilambar Singh, Petitioner v. Rame- 
oe Choudhary and others, Respon- 
ents. 


Civil Writ Jur. Case No. 1405 of 1971, 
D/- 25-7-1973. 


Election -——- Election petition — Pra- 
yer for inspection and recounting — 
Pleadings and proof. 


Where definite facts were pleaded in 
the petition giving details of the balot 
papers which were counted in favour of 
the respondent and the reasons for their 
invalidity was also pleaded and sufficient 
evidence laid in support of the allega- 
tions, the prayer cannot be refused mere~ 
ly because the counting agents had given 
a certificate that the counting was done 
fairly. A prima facie case was certainly 
made out and the certificate could not be 
treated as estoppel. AIR 1964 SC 1249, 
Relied on. (Para 5) 


K. P. Verma and K. K. Prasad, for 
Petitioner; Thakur Pd. and Kameshwari 
Nandan Singh (Standing Counsel No. 2), 
for Respondents. 


ORDER :— The petitioner has ob< 
tained a rule from this Court under Arti- 
cles 226 and 227 of the Constitution of 
India as to why the orders dated the 24th 
of August, 1971 (Annexure 2) and dated 
26th of August, 1971 (Annexure '3’) pass~ 
ed by the Election Tribunal, Araria 
{Purnea), hereinafter referred to as the 
Tribunal, in Election Tribunal case No. 1 
of 1971 be not quashed and cancelled. 


2. By order dated the 24th of 
‘August, 1971 the Tribunal refused the 
mrayer of the petitioner for recounting 
and inspection and thereafter by the se- 
cond order, i.e., order dated 26th of 
August, 1971, it has dismissed the elec< 
tion petition itself on merits. 


ae The short facts leading to the 
rontroversy are that the petitioner and 
respondents 1 and 3 were candidates for 
the election for the office of Mukhiya of 
Kankhudia Gram Panchayat in the dis- 
trict of Purnea, which- took place on the 
23rd of May, 1971 at booth Nos. 5 and 6. 
The petitioner lost the election by a mar~ 
gin of one vote only to respondent No. 1. 
The petitioner secured 559 votes whereas 
respondent No. 1 560 votes and accord~ 
ingly he was declared elected. The peti- 
tioner filed an election case before the 
Tribunal; as aforesaid. The election peti~ 
tion is Annexure ‘4’ to this writ applica- 
tion. The petitioner in paragraph 9 of 
the election petition has made a state~ 
ment that the voter of ballot paper No. 36 
has not put any seal and that of ballot 
paper No. 459 put seals on the symbols 
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of two candidates, namely, opposite party 
Nos. 1 and 2, and, therefore, those two 
ballot papers which should have been de- 
clared invalid. have been wrongly count- 
ed. At another place in the petition in 
paragraph 14, he stated that the circum- 
Stances and the facts of the case required 
recounting of the ballot papers. The 
order sheet of the election case is An- 
nexure ‘l’ to the petition. On 9th June, 
1971 the Tribunal passed an order for re- 
minding the Block Development Officer 
concerned to send the ballot papers with- 
out any delay as the next date for count~ 
ing had been fixed on 15-6-1971. The 
parties started adducing evidence in this 
case and the petitioner examined certain 
witnesses. From the mouth of those wit- 
nesses the petitioner wanted to show 
that the ballot papers had been wrongly 
counted by the Presiding Officer. The 
Presiding Officer himself was examined 
as D. W.1 in this case and some of his 
statements are referred to in the order 
dated 24th of August, 1971 by the Tri- 
bunal itself. This witness has admitted 
in his cross-examination that the peti- 
tioner had objected to the allowing of 
the two concerned votes to respondent 
No. 1 at the time of counting at the booth, 
but his objection was overruled by him 
The petitioner also had got this fact of 
the objection stated through the mouth 
of other witnesses examined by him. The 
Tribunal has considered their evidence 
no doubt, in the order Annexure ‘2’, but 
in view of the two certificates, namely, 
Exhibits A-1 and B which were issued 
by the counting agents of the petitioner 
to the effect that the counting was done 
fairly, the Tribunal has concluded that 
that evidence was conclusive against the 
petitioner so far the fairness of the 
counting was concerned. The ‘Tribunal 
has also drawn adverse inference for non- 
examination of one Chandrika Yadav, one 
of the counting agents of the petitioner. 
It would be suffice to state the findings of 
the Tribunal ‘itself as follows: 


E In the instant case evidence 
led by the petitioner warranted scrutiny 
of at least: those two concerned ballot 
papers. But. these eyidences have been 
guillotined by his granting a clear chi 
of fairness in Counting.........s..rsrerseerers ud 
Taking this view the Tribunal rejected 
the prayer of the petitioner of 
recounting. From the order of the 
Tribunal dated the 24th August, 1971 it 
is manifest that it has refused to grant 
the prayer of the petitioner only on the 
ground of the two certificates, Exts. A-1 
and B. In .very strong terms he has 
stated that in face of the evidence the 
petitioner could not claim recounting and 
scrutiny of the ballot papers. The mind of 
the Tribunal is further apparent on this 
issue in the main order Annexure ‘3’, 
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where he has said that these two certifi- 
cates have, therefore, took the wind out 
of the tale of the election petitior which 
is clearly an outcome of the petitioner’s 
second thought of the subject. 


4. In my opinion the approach of 
the Tribunal in refusing the prayer on the 
facts and in the circumstances >f the 
case was entirely erroneous, It is ap- 
parent that the petitioner has lost the 
election by a margin of only one vote and 
he had stated very specifically and un- 
equivocally giving the details of the two 
ballot papers in the election petition it~ 
self and has assigned reasons for the in- 
validity of these two ballot papers. The 
Supreme Court in Ram Sewak Yedav v. 
Hussain, AIR 1964 SC 1249 has laid 
down the principles for an order for ins- 
pection and has held that the Court 
would be justified in granting an order 
for inspection provided the two condi- 
tions are fulfilled. 


"(i) that the petition for setting aside 
an election contains an adequate state- 
ment of the material facts on which the 
er aaa relies in support of his case; 
an 

(ii) the Tribunal is prima facie satis- 
fied that in order to decide the dispute and 
to do complete justice between th2 par- 
ties inspection of the ballot papers is 
necessary.” 


The Supreme Court has given a caution 
that an order for inspection of ballot 
papers should not be granted to support 
vague pleas made in the petition not sup- 
ported by material facts or to fish out evi- 
dence to support such pleas. The case of 
the petitioner must be set out with preci- 
sion supported by averments of material 
facts and to establish a case so pleaced an 
order for inspection may undoubtedly, if 
the interest of justice require, be grant- 
ed. In the case before the Supreme 
Court, however, the petitioner had asked 
for inspection, for which he had led no 
oral evidence at the trial and his applica- 
tion for inspection was also very vague 
to the effect that on inspection and scru~ 
tiny of ballot papers, the allegations con-~ 
tained in the various paragraphs would 
be proved. Jn view of the vagueness in 
the case of the petitioner, the Supreme 
Court found that no case for inspection 
was made out by the petitioner. In para- 
graph 10 of the report, the Supreme ‘Court 
has further observed that a person who 
wants inspection of the ballot papers had 
to place before the Tribunal evidence 
prima facie indicating that an order for 
inspection was necessary in the in-erest 
of justice. 


5. From the facts of the present 
ease it is manifest that the foundation. of 
the prayer for inspection and recounting 
was made by the petitioner since the time 
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of the counting of the ballot papers itsel 
and in the election petition definite fact: 
were pleaded giving all the details o! 
the ballot papers and the reascns for thet 
invalidity. Before the Tribunal sufficien: 
evidence was led in support cf those al- 
legations and in my opinion that was more 
than prima facie evidence for grant o: 
the prayer. The refusal of the prayer ir 
the circumstances would amount to shut: 
ting the material evidence upon whicl 
decision has to be given. One of thi 
issues that was framed for decision o 
the Tribunal was— “Has there been an} 
illegality or irregularity in conducting 
Election and counting of votes?” Ir 
view of the allegations and the case witl 
which the petitioner came befcre the Tri 
bunal in absence of the order for inspec: 
tion and recounting of the ballot paper: 
in question this issue as to whether an} 
illegality or irregularity was committec 
by the Presiding Officer in counting o 
the votes, cannot be properly answered 
The two certificates have been used a 
estoppel against the petitioner and thi 
Court has refused to look into any othe 
evidence on the basis of these two certifi 
cates alone. The certificates at best wer 
for the purpose that in the counting o 
the ballot papers no untoward inciden 
took place and it was fairly counted. 


6. Mr. Thakur Prasad, learne 
counsel for respondent No. 1. has em 
phasised that it will not be desirable fo 
this Court in writ jurisdiction to upse 
the decision of the ‘Tribunal In m 
opinion, the contention has got no force 
The Tribunal has committed gross erro 
in deciding the question which was ver 
material for deciding the case itself an 
in my opinion on the facts of this case i 
is just and proper that the order An 
nexure ‘2’ should be set aside and th 
prayer of the petitioner for inspectio 
and recounting of those two ballot paper 
in question should be allowed. 


T. The Tribunal did not allow th 
petitioner even any opportunity to mov 
this Court and after deciding th2 questio 
of inspection on the 24th of August, 197 
and in spite of the fact that the petitione 
intimated the Tribunal that he wanted t 
move the higher Court against the 
order, the Tribunal in great hurry he 
disposed of the election petition itself b 
its order dated 26th of August, 1971 (Ar 
nexure ‘3’), 

8. In my opinion, the Tribuni 
was not justified in the circumstances ft 
show so much undesirable hasta in dis 
posing of- this application and refusing i 
grant any time to the petitioner to mov 
any higher Court. 


9. In the result, I would allo 
this application, set aside and auash tk 
orders dated 24th of August, 1971 and 26t 





1974 = 


of August, 1971 (Annexures 2 and 3 to 
the petition) and would direct the Tri- 
bunal to allow the inspection and re~- 
counting of the two ballot papers in ques- 
tion and thereafter dispose of the case 
acresh in accordance with law. In the 
circumstances, however, I shall make 
ns order as to costs. 

Application allowed. 
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Batai Bala Dasi and others, Appel~ 
fants v. Chabilal Sen and others, Respon- 
dents, 

A. F. O. D. No. 223 of 1965, D/- 17-8- 
1973, from decision of Bishwanath Pra- 
sad, Addi. Sub-J., Dumka, D/- 29-3-1965. 

(A) Hindu Law (Dayabhaga) — Con- 
cept of joint family system. 


The concept of joint family system 
is not unknown in Dayabhaga School of 
Hindu Law. It is common both in Mita- 
kshara as well as in Dayabhaga law. The 
difference is that in Mitakshara law the 
essence of a coparcenery lies in unity of 
ownership, but in Dayabhaga School of 
Law, the joint family exists in the unity 
of possession. It is this unity that makes 
them coparceners..So long as there is 
unity of possession no coparcener in 
Dayabhaga law can say that particular 
share in the property belongs to him. _ 

(Para 9) 

(Per Shambhu Prasad Singh, J.— 

Contra). 


The jointness of a Dayabhaga family 


will be presumed in the absence of proof 
of separation between its members. . 
(Para 16} 

(B) Hindu Law: — Joint family — 
Possession of property by some member 
=- Not adverse. 


The possession of family property 
by some members of a joint family can- 
not be assumed to be adverse to other 
members of the family, but must be held 
to be on behalf of themselves and on be~ 
half of other members. Mere refusal to 
partition the joint property is not an as- 
sertion of hostile title, ATR 1917 Pat 393, 
Rel. on. (Paras 6, 7, 8, 12) 

Where members of a joint Hindu 
family plead adverse possession against 
other members, the onus is on the for- 
mer to prove that their possession was 
adverse in absence of any plea of ouster. 

(Paras 7, 8) 

G. P. Sanyal, for Appellants; S. S. 
Sanyal and S. N. Mishra, for Respon- 
dents. 
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B. P. JHA, J.:— This appeal arises 
out of a suit filed by the plaintiffs for 
partition, The three plaintiffs are the 
daughters of late Mochi Ram Sen. He 
died leaving behind Gangadhari as his 
widow. She also died later on. Mochi 
Ram Sen had five daughters, out of them 
three are the plaintiffs and the fourth 
Subi Bala died in 1962 leaving Amar 
‘Nandi as pro forma defendant No. 1, 
whereas the fifth daughter Moni Bala 
died about 25 years ago leaving Nitai 
Nandi and Tarni Nandi who are pro 
forma defendants 2 and 3. 


2. Both the plaintiffs and the de- 
fendants originate from one common- 
ancestor. It is relevant at this stage to 
set out the genealogical table as given 
by the plaintiffs: 

(See genealogical table on next page.) 
On a perusal of this genealogical table, 
it will appear that Raghunath Sen had 
three sons, namely, Mochi Ram Sen, 
Fakir Ram Sen and Panchanand Ram 
Sen. Kedarnath Sen had one son named 
Chhabi Lall Sen (defendant No. 1), The 
case of the plaintiffs is that the lands 
described in the schedules attached to 
the plaint were jointly recorded in the 
survey settlement in the name of Mochi 
Ram Sen, father of the plaintiffs, Fakir 
Ram Sen, father of defendants 2 to 5, 
and Panchanand Ram Sen, father of dex 
fendants 6 to 8 and Chhabi Lall Sen (de- 
fendant No. 1). On this footing the plain- 
tiffs claim that Mochi Ram Sen died in 
a state of jointness and, therefore, they 
have brought the suit for partition of the 
properties. 

8 The case of the plaintiffs, in 
short, is as follows:— Mochi Ram Sen, 
the father of the plaintiffs, died in a state 
of jointness with his brothers Fakir Ram 
Sen and Panchanand Ram Sen and his 
cousin brother Chhabi Lal Sem- Plain- 
tiffs 1 to 3 and the mother of pro forma 
defendant No. 1 are the only legal heirs 
of Mochi Ram Sen. Mochi Ram Sen, 
Fakir Ram Sen and Panchanand Ram 
Sen had jointly half share in the suit 
properties. Thus, the plaintiffs’ father, 
Mochi Ram Sen, had 1/3rd share out of 
the half share in the properties. The 
other half share in the said properties 
belonged to defendant No. 1. It is for 
this reason that the three plaintiffs claim 
a joint share to the extent of 3/4th out 
of 1/6th share in the suit properties, and 
the pro forma defendant No. 1 is entitled 
to get 1/4th out of 1/6th share in the pro- 
perties will go to the branch of Mochi 
Ram Sen, 1/6th to the branch of Fakir 
Ram Sen and 1/6th to the branch of Pan- 
chanand Ram Sen. 


4, The defendants resist the claim 


of the plaintiffs to the suit properties on 
two grounds, namely, (1) that the defen- 
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dants claim adverse possession in respect 
of the suit properties in respect of the 
share of Mochi Ram Sen, (2) that the 
suit is barred by limitation and (2) that 
there had been a partition between the 
members of the family after the death 
of Mochi Ram Sen and that the share of 
Mochi Ram Sen was divided between 
Fakir Ram. Sen and Panchanand Sen and 
they used to maintain the widow Ganga~ 
dhari till her death. 


5. On these facts, seven issues 
were framed in the suit. But issue No.-5 
is an important issue which is quoted as 
under : l 

“Have the defendants acquired ad- 
verse possession over the properties : in 
suit. The trial court, on a consideration 
of the evidence adduced before it, held 
that the defendants were in adverse pos- 
session in respect of the properties of 
Mochi Ram Sen. The findings of the trial 
court are to be found in paragrarhs 16 
and 18 of the judgment of the trial court 
which are to the following effect: 

“The very admission: of the P.W. 2 
and other attending circumstances go to 
prove that the defendants are in posses 
sion over the suit properties since long 
openly to the knowledge of the plaintiffs 
after asserting their rights and after 
‘challenging the right of the plaintiffs,” 
vide Paragraph 16. 


“From the facts, evidence and law - 


on the point I hold that the defendants 
have acquired adverse possession over 


| 
Nitai Nandi 
(Pro forma Defdt. Ne. 2) 
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(died r? (died 25 years ago) 
Amar Nandi’ 
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| 
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the properties in suit and the plaintiffs 
had never any possession” vide Paras 
graph 18. 


On. a perusal of these findings, it is clear 
that the learned trial Judge relied on 
the evidence of P.W. 2 for holding that 
the defendants are in adverse possession 
of the properties of Mochi Ram Sen. The 
evidence of P. W. 2 has been dealt with 
in paragraphs 14 and 15 of the judgment 
P. W. 2, the husband of the plaintiff 
No. 1, admitted that Gangadhari, the 
widow of. Mochi Ram Sen, died two years 
after the country became independent, 
that is, two years after 1947. This also 
proves that she died 16 years ago. From 
this fact, the learned Judge drew the 
conclusion that Mochi Ram Sen died 
more than thirty years ago and that 
his widow died 15 years ago. Be that 
as it may, the above. statement of P.W, 2 
cannot mean that the defendants were 
holding the property of Mochi Ram Sen 
adversely to the plaintiffs. Exts. K series 
are the rent receipts filed by the defen~« 
dants. These receipts show that the re« 
ceipts were issued in the name of Mochi 
Ram Sen in respect of the suit proper- 
ties. It is, therefore, clear that the defen» 
dants were holding the suit properties 
not adversely but on behalf of Mochi 
Ram Sen as well as on behal? ‘of the 
daughters of Mochi Ram. Sen. 


6. The concept of joint family, 
system is not unknown to the Dayabhag 
School of Law. Admittedly, the plaintiffs 
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and the defendants belong to the. Daya- 
bhag School of Law. The rent receipts 
Ext. ‘Ka’ series) show thdt the defen- 
dants were holding the properties of 
Mochi Ram Sen on behalf of Mochi Ram 
Sen as well as on behalf of the daughters 
of Mochi Ram Sen. There is no evidence 
zhat there was separation between Mochi 
Ram Sen, Fakir Ram Sen and Pancha- 
mand Ram Sen, nor is there any finding 
to this effect. In the absence of the evi~ 
dence of separation, the jointness of the 
family shall be presumed. If it is so, then 
there is no question of adverse posses~ 
sion. Thus, the claim put forth by the 
defendants is not maintainable. This view 
is supported by a Division Bench deci- 
sion of this Court in Jagu Mandal v. 
Madhab Mandal, 41 Ind Cas 39 = (AIR 
1917 Pat 393). The facts of this case are 
quite identical to that case. That was 
also a case of Dayabhag School of Law. 
In that case also, a daughter of a deceas« 
ed member of the family filed a suit for 
partition. The defendants in that case 
also claimed ownership by adverse nos-< 
oo Their Lordships observed as fol- 
OWS: 


"It cannot be assumed that their 
possession was adverse, to her. On the 
contrary according to a long line of 
eases it must be held, until the contrary 
is proved, that their possession was not 
adverse to her but was maintained for 
themselves and also for her. There is 
certainly no evidence that the defendants 
ousted Api or set up a claim adverse to 
her more than 12 years before the pre- 
sent suit was brought,” 


Therefore, in this view of the matter, I 
accept the case of the plaintiffs and hold 
that Mochi Ram Sen died in a state of 
Sointness with the defendants, and, there- 
fore, these defendants cannot claim d- 
verse possession against his heirs for the 
simple reason that they were holding the 
suit properties of Mochi Ram Sen on be~ 
half of Mochi Ram Sen as well as on be~ 
half of the daughters of Mochi Ram Sen, 


4. The finding of the trial Cour 
on the point of adverse possession is not 
maintainable as there is no basis for 
coming to the conclusion in this regard, 
There is no oral or documentary evi- 
dence to support the finding of adverse 
possession, Documentary evidence, like 
Exts. ‘Ka’ series, is on the other hand 
contrary to the factum of adverse pos- 
session. So far as the oral evidence is 
concerned, the learned Judge did not 
care to discuss it, The onus was on the 
defendants to prove that they were in 
possession adverse to the plaintiffs. In 
the present case, the ouster of the plain- 
tiffs had not been pleaded, and, there- 
fore, there cannot be any question of ad- 
verse possession, 
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8. Learned counsel for the defen- 
dants (respondents) relied on the testi~ 
monies of D.Ws. 1 and 3. Both of them 
have said in their statements that the 
three daughters of Mochi Ram Sen came 
during the sradh of Mochi Ram Sen. 
These daughters, namely, the plaintiffs, 
demanded the properties of their father. 
The defendants refused to partition the 
lands on the ground that the properties 
of Mochi Ram Sen belonged to them. I 
do not think that this is sufficient to hold? 
that they were holding the daughters’ 
properties in their possession adverse to 
them. Learned counsel for the appellants 
contended that this circumstance couid 
not be taken into consideration, because 
no such averment was made by the de- 
fendants in their pleading. I think this is 
a material fact and if no such averment 
is made on a material fact in the written 
statement, a party should not be per- 
mitted to lead evidence in regard to such 
a material fact. For this reason also I 
think that the contention of the learned 
counsel for the appellants is correct and 
I hold that the defendants ought not to 
have been allowed to lead the evidence 
to this effect. 


9. The concept of joint family is 
common both in Mitakshara as well 45 
in Dayabhag law. The difference is this 
that in Mitakshara law, the essence of a 
coparcener lies in unity of ownership, 
but in Dayabhag School of Law the joint 
family exists in the unity of possession. 
It is the unity of possession that makes). 
them coparcener. So long as there is 
unity of possession, no coparcener in a 
Dayabhag law can say that a particular 
share in the property belongs to him, In 
the present case, the rent receipts (Exts. 
‘Ka’ series) clearly show that there was 
unity of possession inasmuch as the rent 
receipts were issued in the name of 
Mochi Ram Sen. Therefore, these docu- 
ments, namely, the rent receipts, go 
against the theory of adverse possession. 
J, therefore, hold that these defendants 
were joint at the time of the death of 
Mochi Ram Sen and that they were hold- 
ing the properties of Mochi Ram Sen 


jointly. Therefore, the plaintiffs are en- 
titled to claim partition. 
10. Learned counsel for the de- 


fendants further contended that the suit 
is barred by limitation in view of Article 
141 of the Old Limitation Act. Article 
141 does not apply to the facts of the 
case. Article 141 applies to a case of re- 
covery of possession. In other words, 
Article 141 applies to a case where it is 
a case of dispossession and a suit is filed 
for recovery of possession, ‘The instant 
ease is a suit for partition and the defen- 
dants were holding the suit lands on be- 
half of all the daughters of Mochi Ram 
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Sen because they were joint, I, therefore, 
reject this contention. 

11. For the foregoing reasons, I 
direct that all the three plaintiffs be 
given, in total, 3/4th share out of 1/6th 
share in the suit properties under parti- 
tion and the balance 1/4th share be given 
to pro forma defendant No. 1, the son of 
Subi Bala. The appeal is, accordingly, 
allowed with costs throughout and the 
judgment and the decree of the court 
‘below are set aside, In the result, the 
suit is decreed. 


SHAMBHU PRASAD SINGH, J.:— 
12. I agree that. the suit of the pla:ntiffs 
be decreed with costs throughout and a 
- preliminary decree for partitioning their 
3/4th out of 1/6th share, ie., 1/8th share 
in the entire property, be drawn un. It 
will be necessary for the trial court to 
appoint a Commissioner for effectinz the 
partition by metes and bounds and a final 
decree will follow after that court con- 
siders the report of the Commissioner 
and hears objections, if any, to it by the 
parties, 


13. I would also like to make a 
few observations of my own, The -vuit 
of the plaintiffs has been dismissed by the 
court below mainly on the ground that 
it was barred by adverse possession. For 
recording the finding of adverse posses- 
sion, the court below has mainly relied 
on statements of P.W. 2 in his evidence 
which, according to it, amounts to an ad- 
mission that on the occasion of the 
Shradh of Gangadhari, widow of Mochi 
Ram Sen, the plaintiffs, who are his 
daughters, demanded their shares in the 
property and the defendants told them 
that they would not give any share to 
them. If the statements of P.W. 2 do 
amount to such an admission, then it can 
be said that the defendants asserted their 
hostile title more than 12 years prior to 
the institution of the suit. Undoub-zedly 
Basdeo Sen (D.W. 1) and Mahadeo Sen 
(D.W. 3), both sons of Fakirchand Sen, 
in their evidence have said that there 
was such a demand by the plaintiffs and 
the defendants openly told them that 
they would not give any share in the 
land. But D.Ws. 1 and 3 are defendant 
Nos. 4 and 2 respectively and they are 
interested in making such a statement. 
They have not examined any indepen- 
dent witness to prove assertion of such 
a hostile title. It is significant to note in 
this connection that in the written state- 
ment they did not plead ouster of the 
plaintiffs. In paragraph 8 (d) they stated 
that one year after the death of Ganga- 
dhari, the plaintiffs demanded their share 
of Mochi Ram Sen from Fakirchand Sen 
and Panchanan Sen and the said Fekir~ 
chand Sen and Panchanand Sen refused 
to give any share to them and since then 
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Fakirchand Sen and Panchanand Sen 
had been in adverse possession of tha 
share of Mochi Ram Sen, till their death, 
Even if it be assumed that it amounted 
to pleading ouster, the assertion of hos- 
tile title was one year after the death of 
Gangadhari and not on the occasion of 
her Shradh as is the evidence of D.Ws, 1 
and 3 in court. Their evidence, there- 
fore, cannot be believed even on account 
of inconsistency with the pleading. 

14. Rishikesh Laha (P.W. 2), who 
is husband of Batasi Bala, plaintiff No. 1, 
in his examination in chief stated:— 


“oad Sa Teal aA Fi TET AN gA 
ai ay 1” 


In cross-examination he said.— 

‘ood wit aaa ga À ara ear ane we 
& aay Re ar 1 8 aie fear ae Fr ia 
at Fa wat y” 


learned counsel for the plaintiff-appel= 
lants contended, and I think rightly, thaf 
these statements of P.W. 2 do not amount 
to an admission that the defendants as- 
serted that the plaintiffs had no share in 
the property and that it merely amount- 
ed to a demand for partition ard refusal 
thereof. Mere refusal to partition joint 
property on the part of a member of the 
family does not amount to an assertion 
of a hostile title. On the evidence of 
P.W. 2, therefore, it cannot be held that 
the ancestors of the defendants asserted 
a hostile title as against the plaintiffs 
more than 12 years prior to the institu- 
tion of the suit. Both D.Ws. 1 and 3 have 
admitted that Nitai, daughter's son of 
Mochi Ram Sen, is in possession of some 
lands. Of course, his mother having pre- 
deceased Mochi Ram, he would not be an 
heir but he could be in possession of the 
land only on the basis that he was a re<« 
lation of Mochi Ram. That also shows 
that the defendants did not exclude the 
heirs and relations of Mochi Ram altoge~« 
ther. Further, as pointed out by my 
learned brother, B. P. Jha, J., the receipt 
Ext. Ka (series) also show that even 
after the death of Gangadhari, receipts 
were issued in the name of Mochi Ram, 
Had the defendants intended to oust the 
heirs of Mochi Ram from the time of the 
Shradh of Gangadhari, they would {noft 
have allowed the name of Mochi Ram to 
continue in the serista of the landlords, 


15. I would like to clarify thot 
Amar Nandi, Nitai Nandi and Tarni 
Nandi who have been shown in the 


genealogy as pro forma defendant Nos. 1, 
2 and 3 respectively are defendant Nos. 
9, 10 and 11 to the suit. 


16. I would also like to observe 
that I am not in agreement with one ob- 
servation of my learned brother, B, P. 
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Jha, J., that so long there is unity of 
possession, no coparcener in a Dayabhag 
law can say that a particular share in 
. the property belongs to him. In Mita- 
kshara Schobl of Hindu Law, no copr- 
cener can claim that a particular share 
in the property belongs to him so long 
there is no separation of the status, but 
Dayabhag law on the subject is as fol- 
lows:— 

‘Every coparcener takes a defined 
share in the property, and he is owner 
of that share. That share is defined im- 
mediately the inheritance falls in. It does 
not fluctuate with births and deaths in the 
family. Even before partition any co~ 
parcener can say that he is entitled to 
a particular share, one-third or one- 
fourth.” 

(vide Article 279, Mulla’s Hindu Law, 
13th Edition). 

Of course, so long there is unity of pos- 
session, no coparcener can say that a 
particular portion of the property be- 
longs to him on account of his share in 


the property. 
Appeal allowed. 
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M/s. Hindustan Steel Works Construc= 
tion Ltd., Petitioner v. The State of 
Bihar and others, Opposite Parties. 


Civil Revn. No. 161 of 1973. D/- 17-1- 
1973, against order of K. B. Verma, 
Dist. J.. Dhanbad, D/- 27-2-1973. 


Motor Vehicles Act, Sections 2 (18), 
22 — Motor Vehicle — Dumper though 
actually used in factory premises only 
but suitable for being used on road also 
is a ‘motor vehicle’ and as such requires 
registration. 

The word oniy used in the definition 
of ‘motor vehicle’ clearly shows that the 
exemption is confined only to those kinds 
of vehicles which are exclusively designed 
for use in a factory or in any enclosed 
premises. The actual use for a particular 
purpose is no criterion to decide whether 
the vehicle is a ‘motor vehicle’. Thus if 
a dumper is suitable for use On a public 
Toad, it is a ‘motor vehicle’ despite the 
fact that it may have been used onlv in 
the factory premises. It must, therefore, 
be registered. ATR 1968 Orissa 1 and AIR 
1970 Mys 49 and AIR 1971 Ker 329. Fol- 
lowed. (Para 7) 


K. D. Chatterjee and Debeshwar Pd. 
Jha, for Petitioner: Lakshman Saran 
Sinha, for Opposite Parties. 

ORDER :— ‘This application in revi- 
sion is by the plaintiff who has failed to 
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secure an order of iniunction from the 
Courts below till the disposal of the title 
Suit instituted by it for permanently resa 
training the defendants from seizing ity 
eight vehicles (dumpers) under S. 129-A 
of the Motor Vehicles Act, 1939, herein« 
after referred to simply as ‘the Act.’ 


_ 2 — In order to appreciate the ques 
tion raised in this application. it is neces- 
sary to state the relevant facts, The 
petitioner company is a public sector 
undertaking of the Government of India 
and is engaged in the construction 
works of the Bokaro Steel Plant. In 
course of the. construction work, the 
petitioner has to engage heavy earth- 
moving machineries like dumpers. cranes, 
etc. to carry out the construction works 
and the petitioner has been using eight 
dumpers in course of the same. Accord« 
ing to the petitioner, the area of opera- 
tion of these dumpers was strictly con« 
fined within the premises of the Bokaro 
Stee] Limited. These were vehicles of 
special type adapted for use in a factory 
or other enclosed premises and were nof 
driven on the public road. Accordingly, 
it is contended that these vehicles did 
not come within the definition of “motor 
A as defined under Section 2 (18) of 

e Aci 


3. "Motor Vehicle” has been de=- 
fined in clause (18) of Section 2 of the 
Act as follows: 


* “motor vehicle” means any mechani~ 
Cally propelled vehicle adapted for use 
upon roads whether the power of propul- 
Sion is transmitted thereto from an ex- 
ternal or internal source and includes a 
chassis to which a body has not been at- 
tached and a trailer: bat does not include 
a vehicle running upon fixed rails or a 
vehicle of a special type adapted for use 
only in a factory or in any other en= 
closed premises.” 


The case of the petitioner is that the dum= 
pers in question were not liable for re« 
Pistration under the Act and this fact 
was intimated by it to the authorities 
concerned, but the Superintendent of 
Police, Dhanbad (defendant No. 2) and 
the Deputy Superintendent of Police, 
Dhanbad (Registering authority under 
the Motor Vehicles Act (defendant No. 3)} 
were threatening the petitioner that un<« 
less the said vehicles were registered 
under S. 22 of the Act and taxes were 
Paid under S. 6 of the Bihar and Orissa 
Motor Vehicles Taxation Act, the same 
will be seized. According to the plain< 
tiff, the threat was unauthorised bv law 
as it was not liable either to get the vehis 
cles registered or to pay any tax under 
the aforesaid provisions. Accordingly. iĝ 
has instituted Title Suit No. 54 of 1972 
in the Court of the Subordinate Judge, 
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First Court, Dhanbad, for a declaration 
that the vehicles in question were not 
liable for registration and as such could 
not be taxed under the aforesaid provi- 
sion. A petition for interim injunction 
was filed by the plaintiff restraining the 
defendants and their agents from il-egal- 
ly and wrongfully seizing the said vehi- 
cles. Ad interim injunction was granted 
by the trial Court, but on final hearing, 
it was vacated. An appeal was taken by 
the petitioner before the District Judge, 
where also it failed. and, therefore, this 
application. 

4. The petitioner’s stand has been 
challenged by the opposite party and in 
the written statement it has been assert- 
ed that the vehicles in questinn were not 
exempted either from registration or from 
payment of the road tax and, therefore, 
defendants Nos. 2 and 3 were fully en- 
titled to seize the vehicles in question on 
default of the plaintiff either to get the 
vehicles registered or to pav the taxes. 


= § ME. K D. Chatterjee appearing 
for the petitioner in support of this ap- 
plication submitted that the dumpers in 
question were not “Motor Vehicles” ac- 
cording to the definition given in Sec- 
tion 2 (18) of the Act which has been 
quoted above. He further submitted that 

‘Section 22 of the Act had no application 
` to the case of the petitioner. Section 22 
of the Act reads as follows: 


“No person shall drive any motor 
vehicle and no owner of a motor vehicle 
shall cause or permit the vehicle to be 
driven in any public place or in any other 
place for the purpose of carrying pas- 
Sengers or goods unless the vehicle is 
registered in accordance with this Chap- 
ter and the certificate of registration of 
the vehicle. has not been suspended or 
cancelled and the vehicle carries a regis- 
tration mark displayed in the prescribed 
manner.” 


6. The main question for determi- 
nation is, whether the vehicles in ques- 
tion, namely, the dumpers come within 
the meanine of “motor vehicle”. accord- 
ine to the definition referred to above and 
thus liable for registration under Sec- 
tion 22 of the Act and also for payment 
of taxes under Section § of the Bihar Act, 
in which the expression “motor vehicle” 
carries the same meaning as in the Cen- 
tral Act. 


7. Learned counsel submitted that 
fhe necessity for registration arises only 
when a vehicle is driven in any public 
place. In support of his contention he 
placed various paragraphs of the plaint, 
according to which the vehicles in aves- 
tion were plving exclusively within the 
factory premises of Bokaro Steel Limited 
in execution of the contract work. It is 
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dificult to accept the contention of Mr. 
Chatterjee. It would appear that there 
is an express provision for registration 
also of a motor vehicle in S. 22 of the 
Act which is driven “in any publie place 
or in any other place for the purpose of 


carrying goods.” The word “veniele” has 
not been defined in the Act,. but in the 
absence of such a definition in the sta~ 
tute, it has to be seen as to whether the 
definition of “motor vehicle”. given in 
Section 2 (18) of the Act will apply to 
the vehicles of the petitioner. In my 
opinion, the definition of “motor vehicle” 
is comprehensive enough to cover the 
case of the petitioner. The word “only” 
occurring in the said definition is of great 
significance, which confines 
tion to only those kinds of vehicles which 
are exclusively designed for use in anv 
factory or in anv enclosed premises. The 
vehicles in question, namely. the dum- 
pers can certainly be used for carrving 
loads even outside the. factory premises 
or any other enclosed premises just like 
any other: vehicle. which is commonly 
used for the transport of goods when it 
is used for a similar purpose outside the 
factory or an enclosed premises. The 
true test in such cases would ke as to 
whether a vehicle is reasonably fit and 
suitable for being used along with a pub- 
lic road. It is immaterial whether it 
runs on a private road or a public road. 
The use of the vehicle for a particular 
purpose is no criterion to decide the ques- 
tion. If the vehicle is suitable for being 
used as such. then it will certainly come 
within the definition of “motor vehicle”. 
The words “any other place” in the above 
provision are, in mv opinion, intended to 
cover cases of user of a vehicle even in 
a private place. Therefore. the vehicles 
in question are certainly liable for regis- 
tration under Section 22 of the Act and 
also for payment of the appropriate tax 
under Section 6 of the Bihar Act. 


8. The contention of the learned 
counsel for the petitioner that the part- 
cular use or purpose of the vehicle should 
be the guiding factor cannot be accepted. 
The exemption contemplated in the de- 
finition of “motor vehicle” is made only 
subject to this condition that the vehi- 
cles must be such ,wwhich are of a special 
type adapted for use only in a factory 
or in any other enclosed premises, and 
not otherwise. Necessarily it follows 
therefrom that the vehicle intended to be 
exempted must be of a type which is in- 
capable of use in anv other place for the 
purpose of transport of goods or passen- 
gers, and not such vehicles which are not 
merely put to use elsewhere or used for 
Such purpose, although they are capable 
for an use otherwise also. 


the exemp-| ` 
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9. My. above view is fully supported 
by two well-considered decisions. The first 
decision is in the case of Bolain Ores Ltd. 
7. State of Orissa, AIR 1968 Orissa, 1 
and the other decision is in the case of 
Dalmia Cements (Bharat) Ltd. v. Re- 
gional ‘Transport Officer, Bellary, AIR 
1970 Mys 49. In the Orissa case, the 
Court was dealing with the case of a 
tractor and also of dumpers. There also 
cimilar argument was advanced that the 
aforesaid vehicles were being used by 
the appellants exclusively for carrying 
the mining operations within the lease- 
hold area of the appellants and were not 
driven in any public place. A Bench of 
the Orissa High Court repelled the con- 
“tention and held that if a particular 


vehicle is capable of being used in a 
particular way, it must be deemed to 
have been adapted for such use “and 


shat it was not the actual user of a 
articular vehicle to determine its cate- 
gory.” Although their Lordships had also 
taken assistance from the definition of 
the word “tractor” as occurring in clause 
(30) of Section 2 of the Act (wrongly 
mentioned as Clause 33 in the report.) 
they took pains to construe and interpret 
the word “motor vehicle” also in refut- 
ing the submission made before them, 
and if I mav sav so with respect have 
piven convincing reasons to apply the 
definition of “motor vehicle” to the case 
of a tractor and dumper. The Mysore 
case was considering the case of a dumper 
itself, where also exemption was sought 
for on almost the same and similar 
‚grounds. Clause (18) of Section 2 of the 
Act fell for consideration in that case 
also and it was held that if a vehicle was 
found suitable for being used on a road, 
it was immaterial whether it runs on a 
private road or on a public road, unless 
it was shown that it was of a special type 
adapted for use only in a factory or en- 
elosed premises or incapable of running 
on anv other type of roads or public 
roads. In this view of the matter. the 
vehicle in question, namelv the dumper, 
was held to be a motor vehicle within the 
meanings of the Act and as such liable for 
registration under Section 22 of the Act 


and also liable for payment of appropriate ` 


road tax. I am in respectful agreement 
with the views taken in the above deci- 
sions, Therefore. in mv opinion, the vehi- 
cles in question are liable for registra- 
tion under Section 22 of the Act. The 
contention raised by Mr. Chatterjee is 
devoid of any substance and must be re- 


fected. The moment it is held that the 


provisions of Section 22 of the- Act apply . 


to the case of the petitioner. it is mani- 
fest that it is also bound to pay road tax 
under Section 6 of the Bihar Act. 
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10. There is also a single Judge 
decision of the Kerala High Court in 
Harrisons & Crossfield Ltd. v. Kerala 
State, AIR 1971 Ker 329. where with 
respect to a tractor a similar argument 
was advanced, as in the Orissa case. and 
the Kerala High Court took a similar 
view. 


11.- The Courts below, on the ques~ 
tion of balance of convenience and ir- 
reparable loss and injury. have decided 
against the petitioner, and learned coun- 
sel for the petitioner did not and rightly 
challenge those findings, and a pure ques- 
tion of jurisdiction was raised. 

1 The question raised having no 
Substance, this application must fail and 
it is, accordingly dismissed. The peti- — 
tioner must pay costs to the opposite 
party. I would assess the hearing fee 
Rs. 100/-, 

Application dismissed. 
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H. L. AGRAWAL, J. 
Ramsarup Dass and others, Appel- 


lants v. Pyare Das and another, Respon- 
dents. 


Appeal from Apnellate Decree No. 454 
of 1970. D/- 27-7-1973, against Judgment 
of Abdul Heyal, Sub. J.. Samastipur, D/- 
9-7-1970. 

(A) Civil P. C., 1908, Section 105 — 
Interlocutory order confirmed in revision 
— Cannot be attacked under, in regular 
appeal. 


Order of lower appellate Court of 
of taking additional evidence, was con- 
firmed by High Court in revision. Later 
on that matereial the suit was decreed. 
In second appeal it was contended that 
the order of taking additional evidence 
was illegal, and decision based on such 
evidence was vitiated. 

Held the order of taking additional 
evidence had become fina] after the order 
of High Court and as such it is not open 
for attack in the appeal under the provi- 
sions of Section 105. AIR 1960 SC 941, 
Distinguished. (Paras 5. 6) 

(B) Civil P. C., 1908, Section 11 — 
Interlocutory order confirmed i in S. 115 — 
Revision operates as res judicata in subse- 
quent regular appeal. AIR 1960 SC 941 
and AIR 1970 SC 1 and AIR 1963 Puni 
187 and AIR 1964 Madh Pra 288, Relied 
on. (Paras 7 to 10) 

Prem Lall and Arun Bihari Mathur, 
for Appellants; Krishna Prakash Sinha 
and S. K. Varma, for Respondent No. 1. 

JUDGMENT :—— This second appeal 
is by the defendants first party. The 
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plaintiff instituted a title suit for declara- 
tion of title and recovery of possession 
with respect to 1 Katha of land apper- 
taining to plot Nos. 6. 6/2040 and 6/2041, 
under Khata No. 310, situate in village 
Dumri, Police Station Mohiuddin Nagar, 
in the old district of Darbhanga. fully 
described in Schedule 2 of the plaint. 


2.. The plaintiff's case was thaf 
one Sohan Das was the recorded tenant 
of Khata No. 310 of village Dumri. He 
Sold one Katha appertaining to pict Nos. 
6, 6/2040 and 6/2041 by a registered deed 
of sale dated 9-10-1924 to one Ramsaran 
Das. Subsequently, the heir of Ram- 
Saran Das, who is defendant second 
party. sold the suit land to the p-aintiff 
by a registered sale deed dated 27-8-1960 
(Ext. 2/d). It is alleged that defendants 
first party forcibly dispossessed the plain- 
tiff from the suit land on the 15th Chait, 
1378 Fasli. The present suit was. there- 
fore, instituted. 


3. The plea of the defendarts 1st 
party. who contested the suit, was that 
the land in question was recorded :n the 
names of Tokan and Bunni and Sohan Dag 
was a mortgagee. The mortgage was 
redeemed by the recorded tenants Tokan 
and Bunni and. therefore, Sohan Das has 
no right to execute the sale deed on 9-10- 
1924 in favour of Ramsaran Das, and, as 
such, the plaintiff did not acquire any 
title by virtue of his purchase from the 
heir of Ramsaran Das. The story of pos- 
session and dispossession set up by the 
plaintiff was also denied and it was as- 
serted that the aforesaid recorded tenants 
Tokan and Bunni and thereafter their 
descendants were in possession of the 
land of Khata No. 310 throughouz. In 
1930, four Khatas of land under Khata 
No, 310. including the Schedule 2 land, 
was taken settlement of by defendant 
No. 1 from the sons of Tokan and Bunni. 
namely, Isser and Jhari at an annual 
rental] of Rs. 4/- and he constructed a 
house upon a portion of the same and 
planted several trees and was coming on 
in possession of the suit land for more 
than twelve years by virtue of the said 
settlement. 


4. The trial Court dismissed the 
suit with the findings that the sale deed 
executed in favour of the plaintiff was 
not legal, the plaintiff did not acquire 
any title thereunder and that the plain- 
tiff never came in possession of the suit 
land. An appeal was filed by the viain- 
tiff. wherein he made an application 
under Order 41. Rule 27 of the Code of 
Civil Procedure. for admitting two sale 
deeds by wav of additional evidence: one 
executed by the recorded tenants in 
favour of Sohan Das and the other ex- 
ecuted by Sohan Das in favour of Ram~ 
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saran Das, in order to prove the title of 
the plaintiff to the suit land. The lower 
appellate Court by an order dated 19-8- 
1968 allowed the prayer for taking the 
aforesaid two sale deeds as additional 
evidence and directed the trial Court to 
take such documents in evidence after 
giving reasonable opportunity to the de« 
fendants respondents to adduce evidence 
in rebuttal, if any, and thereafter send 
back the record to it. Against the afore 
Said order dated 19-8-1968. the defen 
dants first partv filed Civil Revision No, 
1025 of 1968 before this Court and B. D. 
Singh, J., on a consideration o the vari- 
ous authorities cited before bim. dismis< 
sed the said revision on the 26th Septem- 
ber, 1969, holding that “the order passed: 
by the lower appellate Court directing to 
take additional evidence will come under 
phrase ‘any other substantial cause’ in 
sub-clause (c) of clause (1) of Rule 27 of 
Order 41 of the Code, and as such the 
order of the learned Subordinate Judge 
has got to be upheld”. The trial Court, 
accordingly, took the two sale deeds into 
additional evidence and sent back the re- 
cord to the lower appellate Court. On 
the basis of these two sale deeds, the 
lower appellate Court came to the con= 
clusion that the recorded tenants Tokhan 
and Bunni had sold away the land of 
khata No. 310 to Sohan Das and, there- 
fore, the plaintiff had acauired a valid 
title under his sale deed Exhibit 2 (d). T8 
also disbelieved the case of the defen< 
dants first party of acauirine title to the 
suit land by adverse possession and ac- 
cepted the case of possession and dis- 
possession set up by the plaintif. The- 
appeal was, accordingly. allowed and the 
suit was decreed. 


5. The findings recorded by the 
lower appellate Court, either on the ques< 
tion of title or on the question of posses- 
sion, are based upon a consideration of a 
large number of materials. documentary 
and oral. Mr. Prem Lall, learned coun 
se] for the appellants, fairly conceded that 
it was not possible for him to challenge 
these findings of fact in this second ap- 
peal. Learned counsel, however. sub- 
mitted that the order dated 19-8-1968 
passed by the lower appellate Court al- 
lowine the taking of additional evidence 
was illegal, and the decision, based es- 
sentially on the materials brought by wav 
of additional evidence, was vitiated. Coun- 
sel submitted that in svite of the decision 
of this Court in the aforesaid Civil Revi- 
sion No. 1025 of 1968. upholding the 
order dated 19-8-1968 passed by the 
lower appellate Court. it was open for 
him to challenge the validity of the afore- 
said order and the earlier decision in the 
Civil Revision would not be res judicata, 
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6. The question raised by learned 
counsel is an interesting question of law 
and I propose to consider the same in de- 
tail. Learned counsel relied upon the 
provision of Section 105 of the Code of 
Civil Procedure where it has been pro- 
vided that where a decree is appealed 
from, any error, defect or irregularity in 
any order, affecting the decision of the 
case, may be set forth as a ground of 
cbiection in the memorandum of appeal. 
This proposition of law cannot be disput- 
ed. In my opinion. if the appellants 
would not have come to this Court against 
the order of the lower appellate Court 
dated 19-8-1968, allowing additional evi- 
dence to be taken. it was open to them to 
challenge the correctness of the said order 
in this second appeal. The principles of 
Section 105 of the Code of Civil Proce- 
dure as such will be’ of na advantage- to 
the appellants in the present case in view 
of their having availed a remedy in this 
Court a Pris in Civil Revision No. 1025 
of 1968. 


if Learned counsel, however, sub= 
mitted that the revisional inrisdiction of 
she High Court was an extraordinary 
jurisdiction and, therefore. any decision 
ziven by this Court in exercise of the 
revisional powers would not amount to 
res judicata for entertaining the same ob- 
jection or ground in a regular appeal. It 
is difficult to accept this contention. 
Learned counsel referred to the decision 
of the Supreme Court in Satvadhvan 
Ghosal v. Smt. Deoraiin Debi. AIR 1960 
Sc 941. In that case, however, the facts 
-were entirely different. The Supreme 
Court was considering the scope of Sec- 
tion 105 (2) of the Code of Civil Proce- 
dure and it was held that a special provi- 
sion was made as regards orders of rex 
mand and that was to the effect that if 
an appeal lay and still the appeal was 
not taken, the correctness of the order of 
remand could not later be challenged in 
an appeal from the final decision. If 
however an appeal did not lie from the 
order of remand. the correctness thereof 
could be challenged by an appeal from 
the final decision. In that case. an order 
of remand was made by the Calcutta 
High Court in exercise of its revisional 
power under Section 115 of the Code of 
Civil Procedure. It was observed by the 
Supreme Court after referring to the 
various decisions of the Privy Council 
that the order of remand was an inter- 
‘locutory order and did not purport to dis- 
pose of the case, and a party was not 
bound to appeal aginst every interlocu- 
tory order which was a step in the pro- 
cedure that leads up to a final decision, 
and as such the correctness of the same 
could be challenged in an appeal from 
the final order. It was specifically held 
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in that case that the order of the Cal- 
cutta High Court was not appnealable to 
the Supreme Court and, therefore. the 
bar under sub-section (2) of Section 105 
of the Code. of Civil Procedure was not 
attracted, The Supreme Court, accord- 
ingly, set aside the order of the Calcutta 
High Court. In my opinion, the decision 
of the Supreme Court in the above case 
is of No assistance tq the appellants. In 
this yery decision, the Supreme Court 
has laid the foundation for applvine the 
principles of res judicata. In paragraph § 
of the report, their Lordships have clear- 
ly observed that the principle of res 
fudicata applies also as between two 
stages in the same litigation to this ex- 
tent that a Court, whether the trial 
Court or a higher Court. having at an 
earlier stage decided a matter in one wav. 
will not allow the parties to re-agitate 
the matter egain at a subsequent stase 
of the same proceedings. 


8. In the case of Shankar Ram- 
chandra Abhyankar v. Krishnaji Datta- 
{raya Bapat, AIR 1970 SC I it has been 
clearly laid down by the Supreme Court 
that “when the aid of the High Court is 
invoked on the revisional side, it is done 
because it is a superior Court and it can 
Interfere for the purpose of rectifying 
the error of the Court below. Section 115 
of the Code of Civil Procedure circum- 
scribes the limits of that jurisdiction but 
the jurisdiction which is being exercised 
is a part of the general appellate juris- 
diction of the High Court as a superior 
Court. Tt is only one of the modes of 
exercising power conferred by the Sta- 
tute: basically and fundamentally it is 
the appellate jurisdiction of the High 
Court which is being invoked and exer- 
cised in a wider. and larger sense”. In 
that case in a dispute under the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, one of the parties had 
preferred a petition for revision under 
Section 115 of the Code of Civil Proce- 
dure before the Bombay High Court and 
a learned Single Judge not being satis- 
fied that the appellate Court had acted 
illegally or with material irregularity in 
exercise of its jurisdiction had dismissed 
the petition. Thereupon a writ applica- 
tion under Articles 226 and 227 of the 
Constitution challenging the same order 
was filed in the Bombay High Court. A 
Division Bench of the Bombay High Court 
interfered in the exercise of the writ 
jurisdiction and held that in spite of the 
dismissal of the petition for revision by 
the learned Single Judge, the power of 
the writ Court in a proper case was not 
ousted, The matter went to the Supreme 
Court and their Lordships set aside the 
order of the Division Bench of the Bom- 
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bay High Court and took the view that 
a writ application should not have been 
entertained by the High ‘Court when the 
respondent had already chosen the re- 
medy.under Section 115 of the Code of 
Civil Procedure. The Supreme Court ob- 
served “If there are two modes cf in- 
vokine the jurisdiction of the High Court 
and one of those modes has been zhosen 
and exhausted it would not be a roper 
and sound exercise of discretion to grant 
relief in the other set of proceedings in 
respect of the same order of the Sub- 
ordinate Court. The refusal to grant re- 
lief in such circumstances would be In 
consonance with the anxiety of the Court 
to prevent abuse of process as also to res- 
pect and accord finality to its own deci- 
sions”. 

9. In view of the principles laid 
down in the aforesaid decisions of the 
Supreme Court, I am of the opinion that 
the contention raised on behalf of the 
appellants must be rejected. In the Bom- 
bav case AIR 1970 SC 1, the position was 
rather better, for the petitioner namely, 
the revisional order had been passed by 
a learned Single Judge, whereas the writ 
application was heard and disposej of 
by a Division Bench and the writ juris- 
diction was not a jurisdiction under the 
Code of Civil Procedure. In the instant 
case, however, the revisional jurisdiction 
and the appellate jurisdiction are the 
creatures of the Code of Civil Procedure 
and the appeal is also before a Single 
Judge and the principles laid down by 
the decisions of the Supreme Court 
apply with greater force. 


10. In view of the aforesaid deci- 
sions of the Supreme Court, it is not 
necessary for me to advert to anv other 
authority. But suffice it to state that 
a similar view has been taken by the 
Punjab High Court in Balkrishan Dess v. 
Parmeshri Dass, AIR 1963 Puni 187 and 
by a Full Bench (sic).of the Madhya Pra- 
desh High Court in Shvamacharan Raghu- 
bar Prasad v. Sheoiee Bhai Jairam Chat- 
tri, ATR 1964 Madh Pra 288. I am In 
respectful agreement with the views ex- 
pressed by the Puniab and Madhya Pra- 
desh High Courts. In view of the bind- 
ing effect of the decisions of the Supzeme 
Court referred to above. I am of the de- 
finite view that the contention raised by 
Mr. Prem Lall that the decision in Tivil 
Revision No. 1025 of 1968 will not amount 
|to a Tes judicata in this appeal has got 
no substance. 

11.. The oniy point raised, there- 
fore, having been rejected, this anneal 
fails and is dismissed with costs. 

Appeal dismissed. 
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AIR 1974 PATNA 156 (V 61 C 44) 
S. ANWAR AHMAD AND B. D. 
SINGH, JJ. 


The State of Bihar and another. Dea 
fendants-Appellants v. Rabatila] Das, 
Plaintiff-Respondent. 

A. F. O. D. No. 519 of 1964, D/- 186-7- 
1973, from decision of Roy Bipin Bihari 
ye Addl. Sub. J.. Purnea. D/- 18-8« 


Bihar Land Reforms Act (30 of 1950), 
Section 35 — Bar under — When not 
applicable. 


Where plots belonging to the proprie« 
tor of Sultanpur Estate were settled with 
A for agricultural purpose in 1934 and 
since then he was in possession. till his: 
death after which his son B came in pos~ 
session and: paid the rent thereafter; the 
suit by B against the order of State Goy- 
ernment challenging his right to remain 
in possession, is not barred under S. 35, 
as he had acquired the occupancy right. 

(Paras 9,10) 


Kameshwart Nandan  Singh,- for 
Standing Counsel No. 2 with Prabhu Nath 
Roy, for Appellants: Messrs Chandra 
Bhushan Sahay and Bhuvneshwar Nath, 
for Respondent. 


JUDGMENT :— This appeal by the 
State of Bihar is directed against the 
Judgment of the Additional Subordinate 
Judge, Purnea, by which he has held 
that the respondent had title to cadastral 
survey Plot Nos. 102 and 117. measuring 
4 bighas 9 kathas 6 dhurs, in village 
Bhago Pokhar. 


2. The case of the respondent was 
that Plot Nos. 102 and 117 were within 
Forbesganj Municipality and belonged 
to the proprietor of Sultanpur. Estate. 
These plots were settled with the father 
of respondent for agricultural purposes 
in the year 1984 who came in possession 
and after his death, the respondent has 
been coming in possession thereof. The 
respondent sold away 2 bighas 5 kathas 
out of these plots and the transferees 
constructed their houses over the same. 
The remaining area is still in cultivating 
possession of the respondent. ‘Till the 
vesting of the zamindari the respondent 
went on paving rent to the Sultanpur 
Estate and thereafter to- the State of 
Bihar. In the year 1959., he was served 
with a notice challenging his right to re- 
main in possession over the said lands and 
the validity of the receipts granted by 
the State of Bihar was also denied. The 
Additional Collector wrongly treated this 
land as part of the Khas Mahal lands and 
directed the respondent to vacate the 
same. Hence the suit. giving rise to this 
appeal 
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l The case of the appellants was 
that the respondent’s father was never a 
rafyat_of this land. They also denied that 
Plot Nos. 102 and 117 ever belonged to 
the Sultanpur Estate. According to the 
appellants, these plots along with others 
covering an area of 45 bighas and odd 
were acquired by the East Bengal Railway. 
The Railway put fences of iron pillars on 
the boundary. Subsequently, the land was 
made over to Government on the 19th of 
March, 1909. Since then the Khas Mahal 
department of the State was managing 
the lands. In 1955-56 portions of these 
lands were temporarily settled with the 
Harijans. The receipts obtained by the 
respondent were characterised as fraudu- 
left and. as they were issued “without 
prejudice”, they had no legal effect what- 
soever. 


4, Three points material for the 
decision of this appeal are as fo whe- 
ther the respondent’s father took raiyati 
settlement of the land and thereby ac- 
quired raiyati interest therein and as to 
whether these lands formed part of the 
Khas Mahal lands and as to whether the 
suit was barred bv Section 35 of the Bihar 
Land Reforms Act. 

5. Whatever might have been the 
position earlier, it is admitted that in 
the cadastral survey Khatian {Exhibit 9) 
which was published in 1907, the two 
plots 102 and 117 were Tecorded as Ghair 
Mazrua Malik of the estate of Mr. A. H. 
Forbes. This entry goes a great wav to 
show that on the date of final publica- 
tion of the Record-of-Rights the above 
lands were treated as Ghalr Mazrua 
Malik, the proprietor being Mr. A. H. 
Forbes. The case of the appellants is 
that these lands along with others were 
acquired by the East Bengal Railway and 
then surrendered to the Government of 
Bengal; but all this happened prior to 
1907 and we can safely start with the 
presumption that in 1909 the lands were 
treated to be Ghair Mazrua Malik. In 
the very same khatian a number of other 
plots were recorded as belng in posses- 
sion of Kaisre Hind. ‘The learned Judge 
has held that no evidence has been ad- 
duced on behalf of the appellants to show 
that the plots in suit (Nos. 102 and 117) 
were til] the year 1909 treated as being 
under the Government of Bengal. Fur- 
ther, there is nothing to indicate that the 
disputed lands were ever in possession 
of the East Bengal Railway. 


6. In order to prove his settle- 
ment and possession the respondent exa- 
mined fourteen witnesses. Out of them 
P. Ws. 1, 3 and 4 are transferred from 
the respondent and P. Ws. 9. 12 and 14 
have testified to the settlement in favour 
of the respondent’s father and his pos- 
session over the lands in dispute. P. Ws. 
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9, 6 and 7 also testified the possession of 
the respondent. P. Ws. 5 and 7 have 
further stated that the Khas Mahal land 
was situated south of the suit lands. 


rf Mr. Kameshwari Nandan Singh, 
Counsel appearing for the appellants, 
Strongly urged that the settlement in 
favour of the father of respondent can= 
not be taken to be a genuine transaction 
inasmuch as the name of the respon- 
dent was not shown as raivat in the re- 
turn filed by the ex-landlord. It may be 
stated that the estate of Mr. Forbes was 
sold by its trustees and was purchased by 
Jugilal Kamlapat of Kanpur. The Mana- 
Ser of the transferee estate (P. W. 11) 
Was examined on behalf of the respon~ 
dent. He stated that the respondent was 
In possession of the suit lands which were 
part of the Sultanpur Estate. He also 
testified tp the fact that the respondent 
was an occupancy raiyat. He explained 
that the name of the respondent was not 
shown in the return filed bv the proprie« 
tor as he had been inducted on a portion 
of the homestead land. In face of this 
evidence of P. W. 11 who was a highlv 
interested witness to deny the Tespon« 
dent’ right, there seems to be no force in 
the argument of learned Counsel that 
the settlement in favour of the respon- 
dent’s father was not bong fide. 


_ 8 To support the evidence of the 
Witnesses, the respondent also filed a Jarge 
number of receipts (Exhibit 3 series), 
Exhibits 3 to 3 (n) are rent receipts grant- 
ed by the landlords and Exhibits 3 (o) 
to 3 (r) are receipts granted by the State 
of Bihar. In addition to these, the Kar- 
chas (Exhibits 4 series) go to show that 
portions of rent were offered by the res- 
pondent and was accepted by the land« 
lord. It is no doubt true that the re- 
ceipts granted by the State of Bihar were 
issued “without prejudice’, Learned 
Counsel for the respondent, however, 
argued that it was not open to the autho~ 
rities to have cancelled the receipts 
granted in favour of the respondent hav- 
ing once recognized him as tenant bv ac- 
cepting rent from him Having gone 
through the relevant evidence, both oral 
and documentary, placed before me. itb 
is not possible to take any other view 
contrary to that taken bv the learned 
trial Judge. 


9. Learned Counsel anpearing for 
the State also urged that the suit was 
barred under Section 35 of the Land Re- 
forms Act. On the findings arrived at 
by the Court below with which we have 
already concurred, there does not seem 
to be any substance in the argument of 
learned Counsel. Section 35 only bars a 
suit which relates to an entry in or omis~ 
sion from the compensation assessment 
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roll or in respect of any order passed 
under Chapters II to VI or concerning 
any other matter which might have keen 
the subject of anv application made ur.der 
the said Chapters of the Land Reforms 
Act. In view of the fact that the lands 
in dispute were settled with the father 
of the respondent as early as in the year 
1934 and he was put in possession, and 
thereafter his son, the respondent, has 
been coming in possession and paying 
cent Section 35 is no bar to the present 
suit. 


10. To conclude, we agree’ with 
the trial Judge that the respondent has 
acquired occupancy right in the disputed 
lands and the appellants have no right 
to interfere with the peaceful possession 
of the respondent over those lands. 

11. In the result, the appeal is 
dismissed but there will be no order for 


Costs of this Court. 
Appeal dismissed. 
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S. SARWAR ALIJ. 

Saran Club, Petitioner y. Chandradeo 
Theosophical Lodge, Opposite Party. 

Civil Revns. Nos. 1319 of 1971 end 
873 of 1972, D/- 29-6-1973, from Ordərs 
of Anant Pd. Srivastava, Munsif, Charra, 
D/~ 14-11-1971 and 11-5-1972. 

Civil P. C. (1908), Order 1, Rule 8 — 
Unregistered association — Suit bys 
through its secretary — Suit though not 
properly constituted can be allowed to 
proceed with in representative capacity. 


Can the Court exercise its power to 
permit amendment when there is no pro- 
perly constituted suit before it? 

The proper approach in cases of this 
nature is to make a distinction between 
a case where there is no one before the 
Court in the eve of law (so as to permit 
the applicability of the provisions of 
Order 1, Rule 8) and a case where there 
is some-one before the Court but not a 
person who could be said to represent an 
association which is unregistered. In the 
latter case. the Court will have jurisdic- 
tion to permit the amendment, so as to 
remove the defects in the suit as orivinel- 
ly framed. AIR 1945 Bom 465 and AIR 
1956 Cal 630 and AIR 1953 Pat 181, Rel. 
on: AIR 1954 Nag 29, Criticized. 

(Para 7) 

Krishna Pd. Sinha and Biswanath 
Agarwal, for Petitioner; Mazhar Hus- 
sain, M. A. Shahabuddin and Harendra 
Pd., for Opposite Party. 

ORDER :— These two civil revision 
applications have been heard one after 
kd ca ci a aE 
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the other and are being disnosed of by a 
common judgment. 

2. The plaintiff-opposite party filed 
a suit for eviction of the defendant-peti- 
tioner from the suit property. The des« 
cription of the plaintiff and the defens 

t in the suit was as follows :— 

Plaintiff: “Chandradeo Theosophical 
Lodge, through Sri G. P. Verma, Secre< 
ta t ` 


» 


Defendant. “Saran Club, through Sri 
Mahendra Prasad, Secretary...... Mii 


3. During the pendency of the 
suit, an application under Section 11-A 
of the, Bihar Buildings (Lease, Rent and 
Eviction) Control Act was filed in the 
Court below. Various objections were 
taken on behalf of the defendant, includ-~ 
ing the objection regarding the non- 
maintainability of the suit. The appli- 
cation aforesaid was allowed bv the 
Court below on the 11th November, 1971. 
The defendant filed Civil Revision No. 
1319 of 1971 against the said order. A 
limited rule was issued in respect of 
this application, the relevant order being 
as follows :— 


“This application will be heard on 
the limited question as to whether the 
title suit (T. S. No. 20 of 1971) filed by 
the plaintiff-opposite party before the 
Munsif III, Chapra, is maintainable......” 
During the pendency of this civil revi- 
sion application. an application was filed 
in the Court below on the 10th January, 
1972, by the plaintiff, seeking amendment 
in paragraph No. 1 of the original plaint. 
Another application dated the 12th Janu- 
ary, 1972, under Order 1, Bule 8, of the 
Code of Civil Procedure, was also filed to 
permit the plaintiff to sue representing 
all the members of the Chandradeo. 
Theosophical Lodge against the defen- 
dant, representing all the members of 
the Saran Club. These applications have 
been allowed by the learned Munsif by 
his order dated the llth May, 1972. Civil 
Revision No. 873 of 1972 is directed 
against that order. 


å. It will be proper first fo con= 
sider whether the order passed by the 
learned Munsif on the llth Mav. 1972. 
is fit to be interfered with. This is so, 
because if this order is sustained, then 
there cannot be any defect in the suit as 
framed after the amendment. Thus, if the 
latter order of the learned Munsif is up- 
held, the earlier civil revision application 
wil] become infructuous. 


5. Learned counsel for the defen- 
dant-petitioner contended that the appli- 
cations filed on behalf of the plaintiff 
could not be allowed bv the Court below, 
as there was no properly constituted suit 
before it, so as to enable the Court to 
exercise its power of amendment or the 
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power under O. 1, R. 8 of the Code. He 
Telied on the decision in the case of the 
G. I. P. Railway Sr. Institute v. Mohit 
Kumar, AIR 1954 Nae 29. Learned 
counsel for the plaintiff-opposite party 
contended that the Court below has com- 
mitted no error of jurisdiction. nor has 
it acted with material irregularity in 
the exercise of jurisdiction in passing the 
impugned orders. Reliance in this con- 
nection was placed on the decisions in the 
cases of Harichandra Khunderdao Ko- 
khara v. A. B. Craig. AIR 1945 Bom 465: 
M. B. Sirkar & Sons v. Powell & Co., 
AIR 1956 Cal 630 and Union of India v. 
Shalimar Tar Products Ltd., AIR 41953 
Pat 131. It was further contended that 
în view of the definitions of the landlord 
and tenant as given in the Bihar Build- 
ings (Lease. Rent and Eviction) Control 
Act. 1947, the suit was maintainable and 
was a properly constituted suit even with- 
out the amendment, and, as such. the 
order passed by the learned Munsif on 
the 11th May. 1972, could not be said to 
be erroneous. 


6. In the case reported in AIR 
1954 Nag 29 the defendants were describ< 
ed as— 


“The G. I. P. Railway Senior Insti- 
tute, Aini Nagpur. by its President 
Treasurer, Secretary and Members of 
the Managing Committee. all of Nagpur, 
Tahsil and District Nagput, vViz.,...csss. ái 
Certain names of the members of the 
Managing Committee were_aJso mention~ 
ed. Objection was taken to the main- 
tainability of the suit in the written state- 
ment. After the written statement was 
filed, the plaintiff applied for amendment 
of the plaint and also made an applica- 
tion under Order 1, Rule 8 of the Civil 
Procedure Code. These were allowed. 
Mudholkar, J., interfered with the order 
allowing those anvlications. His view was 
that the defendant institute being an un- 
registered and non-proprietary institute, 
the proper course was to sue individual- 
ly the members thereof. His Lordship 
was further of the view that Order i, 
Rule 8, Civil Procedure Code. could not 
apply where there was no properly con- 
stituted suit before the Court. With great 
respect, I am not prepared to go to the 
extent Mudholkar, J.. has gone in 
decision. 


7. In my view, the proper ap- 
proach in cases of this nature is to see 
whether there is any person or individual 
hefore the Court in the suit as framed; 
and if there is a person. although that 
person mav not in the eve of law have 
any representative capacity, the Court 
will have jurisdiction to permit the am- 
endment. so as to bring on the record all 
those who have been left out or permit 
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the suit to be proceeded with in a re- 
Presentative capacity. Thus, a distinction 
must be made between a case where there 
is no one before the Court in the eve of 
law and a case where there is some-one 
before the Court but not a person who 
could be said to represent an association 
which is unregistered. To illustrate. if 
the plaint mentions the plaintiff as ‘xX’ 
and the defendant as ‘Y’, it can very well 
be said that there is really no one before 
the Court so as to nermit the applicabi- 
lity of the provisions relating to amend- 
ment of Order 1. Rule 8 of the Code, but, 
where there is a case of mis-description 
Or a case where a person who does not 
have a representative capacity is deemed 
to have a representative capacity (though 
wrongly), there cannot be absence of 
jurisdiction in the Court to permit am- 
endment, so as to remove the defects in the 
suit as originally framed. Although none 
of the cases relied unon bv the learned 
counsel for the opposite partv is a direct 
authority an the question involved in 
these apvlications, they. in my view, 
support the view that I have taken in 
this case. Thus. judged in this light. it 
appears that the order of the Court be- 
low is not such an order as to require 
interference in the exercise of revisional 
powers of this Court. In the view that 
I have taken, it is not necessary for me 
to discuss the alternative contention put 
forth on behalf of the opposite party. 


8. In the result, Civil Revision No. 
873 of 1972 is dismissed on merit and 
Civil Revision No. 1319 of 1971 is dis- 
missed as being infructuous. In the pre- 
sent circumstances, there l be no 
order as to costs in either of these two 


applications, 
Revision dismissed. 
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MADAN MOHAN PRASAD. J. 

Union of India and another, Peti- 
tioners v. Akhauri Harendra Narayan 
Singh and another, Opposite Parties. 

Civil Revn. No. 1185 of 1972. Dj- 
21-2-1973, against Order of Bharat Prasad 
eas 2nd Munsif, Arrah, D/- 17-7- 

Bihar Bulidines (Lease, Rent and 
Eviction) Control Act, Section 11-A — 
Deposit of rent m Court — Deposit must 
be made within 15 davs of order. 

Hence where the deposit has been 
made within that time, the fact that money 
could not go to the landlord within that 
time is immaterial. The date of pay- 
ment to the landlord is not relevant. 

(Para 6} 
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Houses and Rents — Bihar Buildings 
(Lease, Rent and Eviction) Control Act, 
Section 11-A -— Failure to deposit rent 
— Defence against ejectment struck off 
— Effect. 

The effect is not as if the tenant had 
never contested the suit on any point 
whatsoever. He can still agitate matters 
other than ejectment. Thus for example 
he can challenge the claim of the plain- 
tiff as regards arrears of ‘rent or can chal- 
lenge the title of the plaintiff and set up 
his own title. 1967 BLJR 44 and AIR 
1968 Pat 415 (FB). Followed. (Para 8) 


Ashwini Kumar Sinha (Standing 
Counsel, for the Central Govt.), for Peti- 
tioners; Chandra Bhushan Sahay and 
Baxi Raman Prasad Sinha, for Opposite 
Parties. 


JUDGMENT :— This is an applica- 
tion in revision against an order passed 
under Section 11-A of the Bihar Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1947, striking out the defence of 
the petitioner. 


2 It appears. that the plaintiffs 
opposite parties filed a suit for eviction 
of the petitioners on the ground of non- 
payment of rent and personal , necessity 
and for a decree for the arrears of rent 
to the tune of Rs. 1,284/-. During the 
course of the suit. an application was filed 
on the 25th of November, 1971, under 
Section 11-A of the Act for a direction 
to the defendants to deposit the arrears 
of rent and the current and future rent 
at the rate of Rs. 150/- per month. An 
order to that effect was passed on the 15th 
of February. 1972. except that the rate 
of rent at which the payment was made 
-last was held to be Rs. 105.25 ps. per 
month. In purSuance of this order, on 
the 3rd of March, 1972. the petitioners 
defendants granted two cheques drawn 


. on the Reserve Bank of India for the ar- 


rears of rent upto the month of February, 
1972. The plaintiffs opposite parties, 
however, raised objection to the effect 
that the deposit by cheques was not valid 
and praved on that very day that the 
defence of the petitioners be struck out. 
Consideration of this application was post- 
poned till the 28th of April. 1972. Mean- 
while, a third cheque for the rent for 
the month of March. 1972, was also de- 
posited on the 25th of April 1972. On 
the 28th April, 1972, the Munsiff consi- 
dered the objection raised by the opposite 
parties in respect of the validity of the 
deposit and held that payments by che- 
ques were valid deposits and according- 
ly. dismissed the petition of obiection. 
The matter seems to have rested here so 
far as the validity of the deposit is con- 
cerned. It appears that the plaintiffs did 
not agitate against the propriety or the 
legality of this order. Subsequently, on 
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the other hand, on the 10th of Mav. 1972, 
the plaintiffs filed a petition that those 
cheques be handed over to them for en- 
cashment and by an order of the Court, 


the cheques were handed over on the 


13th May. 1972. It is said that on that 
very date, the first plaintiff deposited the 
cheques in his own account in Eank for 
collection from the Reserve Bank. It ap- 
pears, however, that payment of the che- 
ques aforesaid were refused by the Re- 
serve Bank, as the cheques had been 
drawn in the name of ‘Akhauri Harendra 
Narayan Singh’. which ought to have been 
‘Akhauri Harendra Narayan Sinha’. 
Thereafter, the plaintiffs presented an 
application to the Court that since pay- 
ments had been refused by the Reserve 
Bank, the Court ought to modify its 
previous order, dated the 28th April, 1972 
and strike out the defence of the peti- 
tioners. The matter was heard on the 
12th of July. 1972, and the obiection was 
upheld and the defence struck out by an 
order, dated the 17th of July, 1972, 
Hence, this revision application. 


3. Learned counsel for the peti- 
tioners has urged. firstly, that the learned 
Munsif should not have reviewsd his 
own order passed on the 28th of July, 
1972: secondly, that he has taken an 
erroneous view of law inasmuch as he 
has held that since the payment was not 
made tp the plaintiffs within tims, the 
defence of the petitioners had to be struck 
out; thirdly. that the conduct of the op- 
posite parties established beygnd doubt 
that they had accepted the deposit to 
be valid and the principle of estoppel 
should abply as against them: fourthly, 
that the learned Munsif has erred in law: 
in putting the petitioners in a position as 
if they had never contested the suit. 


4. On the first point, learned 
counsel has urged that the learned Munsif 
had clearly and unequivocally overruled 
the objection raised earlier by the op- 
posite parties in respect of the form of 
deposit and held that the deposit by che- 
ques was a valid deposit. He had fur- 
ther held that the deposit must be treated 
to have been made on the date on which 
the cheque was filed in Court and not on 
the date on which the cheque was en- 
cashed. He had rejected the contention 
of the opposite parties to the contrary. 
If the previous order of the learned Mun- 
sif, therefore. stands, it means that the 
deposit had heen validly made within 
time. It appears. however, that the sub- 
sequent event. namely, the failure in the 
matter of encashment of the chequeéeg had 
led the learned Munsif to come to the 
contrary conclusion while disposing of 
the application, dated the 14th of June, 
1972. It appears that in the impugned 
order, the learned Munsif has held that 
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the cheques having been dishonoured, the 
defendants had failed to deposit the ar- 
Tears of rent in time and hence allowed 
the prayer of the plaintiffs opposite par- 
ties for striking out the defence of the 
petitioners. It is quite obvious that the 
learned Munsif has gone back on his own 
earlier decision. In this connection, it 
bears repetition to say that the plaintiffs 
opposite parties had not moved higher 
Court for setting aside the order passed 
by the learned Munsif on the 28th July, 
1972. The order had thus become final 
between the parties. In the impugned 
order, the learned Munsif has not cared 
to consider his previous order at all. In 
other words, he has not considered the 
- question whether he had a right to re- 
view his own order and if he had. whe- 
ther there was a ground for such a re- 
view. He seems to have ignored the 
effect of the previous order altogether. 
The question is whether he could review 
his own order in the circumstances of this 
case. Even if it be assumed that he had 
the right to do so. the question is whe- 
ther there was any new fact discovered 
in the case, which entitled him to do so. 
In my view. there was none. The che~ 
ques were deposited in Court and they 
are today what they were the other day. 
It seems to me to be a clear case of m=- 
mdvertence on the part of everybody con~ 
cerned and not a discovery of a new fact 
at all. so far as the error committed in 
spelling the name of plaintiff opposite 
party No. 1 is concerned. The cheques 
were available for inspection to the par- 
ties on the very day they were filed in 
- Court. They had become available to 
the plaintiffs on the day they were hand-~ 
ed over to them for encashment and the 
cheques had been deposited bv the first 
plaintiff for collection and being credited 
in his own account. Neither the plaintiff 
nor the defendants nor the Court seems 
to have noticed the slight mistake in the 
cheques, which resulted in their _ being 
dishonoured. It is obvious that the deposit 
when made was made bona fide, and 
there is nothing to show that it was mala 
fide at all. As I have stated earlier, it is 
a case of innocent mistake. A slight cor- 
rection in the name of the plaintiff. in 
whose name the cheaues had been issued, 
would have entitled him to get this 
amount from the Reserve Bank of India. 
It has not been suggested either that the 
cheque was without any content in the 
sense that there was no Money mM the 
“account of the petitioners, which could 
have been available for encashment of 
the cheques. There is thus nothing to 
show that there was any subsequent event 
fo indicate that the deposit was not valid. 
at all. The learned Munsif, therefore, 
gould not have reviewed his own order, 
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Nites had become final between the par- 
es, 


5. There has been some argument 
at the bar in connection with the ques- 
tion whether the deposit by cheaue is 
valid. The question. however, does not 
require any consideration in the present 
case, because the deposit had been ac- 
cepted as valid by the Court and bv the 
parties to the case and as the order has 
become final. Assuming that the learned 
Munsif had committed an error of law in 
holding the deposit to be valid, it is well 
settled that the parties cannot be allow- 
ed to suffer for the mistake of a Court. 
Tf the learned Munsif had committed that 


. mistake, if at all. the petitioners cannot 


be allowed to say that the deposit had 
been invalidly made, and for that the de- 


pg of the petitioners may be struck 
off: 


6. The second contention of the 
Tearned counsel for the petitioners is 
equally well founded. Section 11-A of 
the Act directs deposit to be made within 
15 days from the date of the order. It 
has not directed for payments to be made 
to the landlord within that time. The 
deposits might as well remain in Court 
lying until an order is passed by the 
Court directing its withdrawal by the 
landlord. Obviously, therefore, it is not 
the date when the money is handed over 
to the landlord. which Is the relevant 
date for the purpose of considering whe- 
ther the deposit has been made within 
15 days or not. The point needs no au- 
thority, the statute itself being so clear. 
Learned counsel has. however. drawn my 
attention to a few unreported decisions 
of this Court in Sankar Lal Hazarika v. 
Kanhai Lal, Civil Revn. No. 1182 of 1960 
disposed of on 9-5-1961 (Pat). An order 
Was passed to make a deposit under Sec- 
tion 14-A of the Act on the 26th of 
August, 1960. The challan was filed on 
the 6th of August, 1960. and passed the 
same day. but the money was deposited 
on the I2th of September. 1960, thus late 
by two days. The deposit was held to 
be valid inasmuch as the tender was with- 
in time and the order striking out the 
defence was set aside. In Bibj Mohitun- 
nisa y. Mohammad Mohiuddin, 1969 Pat 
LJR 80 = (AIR 1969 Pat 334); Biiov 
Singh v. Kirtvanand Singh. AIR- 1932 Pat 
342: Mt. Gomti v. Lachman Das Champa 
Ram, AIR 1934 All 817 the date of pre- 
sentation of the challan was held to be 
the relevant date for the purpose of a 
decision on the question whether the de- 
posit had been made. In Allahabad case, 
it was further stated that a bone fide 
tender itself amounts to payment. There 
cannot, therefore, be the least doubt that 
it is the date-on which the tender is made 
which is the date of deposit in Court. 
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The learned Munsif was, ‘therefore, in 
error in ordering that since the money 
could not go into the hands of the plains 
tiffs within the statutory. period, the de- 
posit had not been made in time. Besides 
that the finding on this point contained 
in the impugned order is diametrically 
opposed to his earlier finding on the point. 


7. The third point raised by the 
Yearned counsel regarding waiver also 
appears to receive some support from. 
an unreported decision of this Court in 
Moti Lal Tewari v. Prabhu Dayal Agra 
walla, Civil Revn. No. 820 of 1962 decid- 
ed by a learned Single Judge of this 
Court. {It is. however, not necessary to 
go into the points in view of my findings 
on other questions raised. 


8. On the fourth point, the order 
itself shows that the learned Munsif has 
put the defendants in a position “as if 
they never contested the suit”, Sec. 11-A 
of the Act merely says that “on fallure 
to deposit the rent as directed, the Court 
shall order the defence against the eject- 
ment to be struck out and the tenant be 
placed in the same position as if he had 
not defended the claim to ejiectment.” 
There is quite a lot of difference bevween 
the defendant being put in a position in 
which his claim against ejectmert is 
struck out and the position as if he never 
contested the suit on any point whatso~ 
ever, Learned Munsif has fallen into an 
error of law in making direction in the 
nature aforesaid. It is well settled that 
Jeven if the defence against ejectment is 
struck out under Section T1-A of the 
Act, it is yet open to the defendant to 
agitate matters other than ejectment. In 
Chaturbhuj Mistry v. Jagan Ram, 1967 
BLJR 44 the learned Judges held that 
the striking out the defence did not mean 
that the tenant’s other defence for ex~ 
ample, his defence in regard to the ar- 
rear of rent as claimed by the plaintiff 
will stand struck off. A zu ee Ro 
this Court in Mahabir R V. 
Shanker Prasad, AIR oen Pat 415 oa 
held that even after the striking ouf of 
the defence of the tenant, it is open to 
him to challenge the title of the rlain« 
tiff to the house and set up his own 
title. Thus. if the order of the leerned 
Munsif is sustained, it will have the re- 
sult of debarring the defendants from 
challenging either the amount due or any 


other defence other than the one oy | 


ejectment, 


9. Tn the resul. T find that the 
Jearned Munsif had no right to review his 
earlier decision, secondly that he has taken 
a wrons view of law in taking the date of 
encashment to be the relevant date, 
thirdly. that the operative part of his 
order debarring the defendants from con~ 
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A.L R: 


testing the suit altogether is also illegal, 
In that view of the matter, the order cans 
not be sustained, 


10. The proper course for the: 
Jearned Munsif, in the circumstances of 
e case, was to ask the defendants to 
correct the mistake in the cheques. Since 
the cheques were issued fn March. 1972, 
they cannot be encashed now after a lapse 
of so many months, and the perties have 
agreed that now the petitioners be directx 
ed to deposit the amount in cash. It will 
be expedient in the ends of justice to 
direct the petitioners to deposit the ars 
rears of rent in cash, 


11. For the reasons aforesaid, the 
order of the learned Magistrate is set. 
aside and the petitioners are directed to 
deposit in the Court below the entire 
amount for which the three cheques had 
been issued within a period of 15 days 
from the date of this order. The appli= 
cation is accordingly allowed, In the cira 
cumstances of the case, however, thera 

ll be no order as to costs. 

Revision allowed, 





AIR 1974 PATNA 162 (V 61 C 47j 
U. N. SINHA, C. J. AND J. NARAIN. 3; 

Smt. Ugratara Debi, Petitioner v. Des 
puty Collector, Land Reforms, Gumla and 
others, Respondents, . 

Civil Writ Jur. Case No, 6 of 1972, 
D/- 18-8-1972. 

(A) Constitution of India, Article 226 
~~ New point — Objection to maintainabi- 
lity of appeal not taken before Court off 
appeal — Cannot be urged in writ peti- 

on, 


Furthermore, the writ application was 
not based on that ground at all. 
(Para 3) 


(B) Civil P. C. (1908), Order 22, 
Rule 4 — Legal representative cannot 
take up a plea based on individual right. 

Where the daughter was substituted 
in the Court of appeal in her father’s 
place (the original claimant of certain 
plots) in proceedings under Land Reforms 
Act, she could resist the appeal only in 
the right of an heir and legal representa- 
tive of the original claimant and could 
mot raise a claim (at that late stage} 
based on other facts and circumstances 
unconnected with the claim made by her 

ther. (Para 3)- 


_ L K. Choudhuri and B. R. Sharma, 
for Petitioner; Addl. Govt. Pleader. for 
Respondents. 


ORDER :— The petitioner has filed 
this writ application under Articles 226 


HQ/IQ/D376/73/MBR 


ioe 


and 227 of the Constitution of India, 
traying, that, the order passed on the 
th March. 1972 by the Deputy Commis- 
sioner, Ranchi, be quashed, with respect 
to plot No. 3026. l 


Be The relevant facts are as fol- 
lows. On the opinion of the Government 
pleader Ranchi. to the effect. that, Sasai 
Bazar, held over plot No. 3025 of Khata 
Wo. 114, and plot No. 3026 of Khata No, 
17 had vested in the State of Bihar 
under the Bihar Land Reforms Act, 
notices under Section 4 (e) of the Act 
were issued to the parties concerned to 
deliver possession of the said plots of land 
and a miscellaneous case was started, 
mumbered as Miscellaneous Case No. 16 
Df 1963-64 in the Court of the Deputy 
Collector incharge of Land Reforms, 
Gumla., The notices were challenged by 
the parties concerned and plot No. 3025 
was claimed by Sri U. N. Mishra as hav 
ing been settled with him in raiyati Set- 
lement in the year 1995 Sambat. So far 
as plot No. 3026 was concerned, Sri Brif 
Kishore Ram claimed the land as his rai~ 
yati land. Plot No. 3025 had been record~ 
ed in the record-of-right as Ghairmazrua 
Malik-Bazar Tanr and Parti Kadim. Plot 
No. 3026 had been recorded in the record~« 
of-right as Ghairmazrua Majhi and Malik« 
parti Kadim. Before the ‘Deputy Collec- 
tor Incharge of Land Reforms, the clai- 
mant of plot No. 3025 had produced a 
sada Hukumnama dated the lst Magb, 
Sambat 1995, and some rent receipts. It 
may be mentioned, that, a few coun- 
ferfoils of rent receipts had also been 
produced, on notice to the ex-landlord, 
On the materials that the Deputy Col- 
lector had before him, specially on a peru- 
sal of the Hukumnama, he came to the 
conclusion, that the claimant of plot No, 
3025 had obtained a raivati settlement in 
1995 Sambat, as was his case. With res- 
pect to plot No. 3026, the Deputy Collec- 
tor stated, that Brij Kishore Ram had 
claimed that rent of this plot of land had 
been fixed in his name under Section 6 of 
the Bihar Land Reforms Act and. theres 
fore, the State cannot take possession of 
this land under Section 4 (g), unless the 
rent fixed is cancelled în revision or ap- 
peal by a competent Court. In the Te- 
sult, the entire proceeding with respect 
to both the plots of land in question was 
dropped. Thereupon, the State of Bihar 
appealed to the Court of appeal, which 
appeal has succeeded by the impugned 
order, dated the 30th March 1972. Al~ 
lowing the appeal filed by the State of 
Bihar, the learned Deputy Commissioner, 
Ranchi, directed the claimants, of plots 
Nos. 3025 and 3026 to give up possession 
of the lands in question. 


3. Learned counsel for the peti- 


fioner has urged, first, that, after a 
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favourable order was passed by the De- 
puty Collector, no appeal lay bv the State 
of Bihar to anv Court of appeal, in view 
of the wordings of Section 4 (g) of the 

ihar Land Reforms Act. It is urged, 
that, an appeal could have been filed only 
by the claimant of plot No. 3026, if an 
order had been passed against him under 
Section 4 (g), because the section contem=. 
plates only an order which can be passed 
against a claimant of any particular plot 
of land. Reliance is placed specifically on 
the wordings of the proviso following 
Section 4 (g). where it is said that an ap- 
pea] will lie to the Collector “if the orden 
under clause (g) is passed by an officer 
below the rank of the Collector of a dis- 
trict.” It is argued, that, the expression 
“if the order under clause (g)” can only 
mean an adverse order passed under Sec- 
tion 4 (g) against a claimant, which will. 
in effect be an order for giving un posa 
Session of any disputed land, on the foot- 
ing, that, it had vested in the State under 
Bihar Land Reforms Act, That is to say, 
according £0 the learned counsel for the 
petitioner, if a proceeding under Section 
4 (g) of the Act is dropped, no appeal by 
the State of Bihar was maintainable; 
There. are two difficulties in the way of 
accepting this contention raised on behalf 
of the petitioner. It appears, that, the 
objection of non-maintainability of the 
appeal had not been taken before the 
Court of appeal where the State of Bihar 
Was appellant, and furthermore, it does 
not appear that this writ application is 
based on this ground at all, Our atten- 
tion has not been drawn to anv part of 
the writ application, where the main- 
tainability of the appeal before the Court 
of appeal has been challenged to the 
effect, that, the Court of appeal has no} 
furisdiction to entertain the appeal. There- 
fore, we do not propose to deal with the 
interpretation of Section 4 (g) and the 
proviso thereof in this particular case. 
Secondly, it is contended by the learned 
counsel for the petitioner, that, the State 
is estopped from challenging the allega~ 
tion of fixation of rent of plot No. 3026, 
mot having done so before the appellate 
Court, ‘This contention does not appear 
to be valid. The point has been specifi~ 
cally dealt with by the Court of appeal 
fin paragraph 8 of its order. fn this para~ 
graph, the learned Deputy Commissioner 
has stated, that, there was merit in the 
contention raised by the appellant to the 
effect, that, there was no auestion of fixa- 
tion of fair rent under Section 6 of .the 
Bihar Land Reforms Act, because under 


this provision rent is fixed for such khas 
lands which were in cultivating possession 
of the landlord on the date of vesting. Tê 
is quite clear, that the learned Deputy 
Commissioner had in view the respective 
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eases of the parties as to whethsr fair 
rent had been fixed of plot No. £026 or 
not. No material has been brought for~ 
ward in this writ application to show, 
that, fair rent had, in fact, been fixed for 
this plot of land under the Bihar Land 
Reforms Act. The other contention raised 
on behalf of the writ petitioner who was 
substituted in the Court of appeal in 
the place of her father, Sri Brijkishore 
Ram, who had died by then. is, that, the 
Court of appeal should have decid2d the 
right of the daughter that she was claim 
ing, including her claim of adverse posses~ 
sion of the Bazar and the land on which 


the Bazar was held. Apparently, what the 


Jearned counsel means is, that, at some 
stage, the daughter had claimed tc have 
extended her Bazar held on plot No. 3022 
to some part of plot No, 3026 and it is 
contended, that, her right had also to be 
considered before the appellate Court 
could dispose of the appeal in which 
the daughter was the respondent in 
place of Sri Brijkishore Ram. We do 
not think, that, this contention can 
be accepted either. The daughter had 
been substituted in the Court of ap- 
peal in the place of her father. wha was 
the original claimant of plot No. 3026 and 
she could resist the appeal only in the 
right of an heir and legal representative of 
the original claimant and it was kardly 
possible for her to raise a claim at that 
late stage to the effect, that, she had her 
own Tights in plot No. 3026, based on 
other facts and circumstances uncornect- 
ed with the claim which had been made 
by her father. ‘Therefore, the Court of 
appeal had not rightly considered the 
daughter’s individual case, if such a case 
was pressed at all. Therefore, it appears, 
that, the points raised by the writ peti- 
tioner in this case are not valid and this 
writ application must fail and is dismiss- 
ed. In the circumstances of the case, 
however, there will be no order for costs, 


Petition dismissed, 





AIR 1974 PATNA 164 (V. 61 C 43) 
FULL BENCH 


N, L. UNTWALIA, C. J., S. N. P, SINGH 
AND S. K. JHA, JJ, 


Nand Kumar Rai and others, Petix 
tioners v, State of Bihar and others, Res« 
pondenis, | 

Civil Writ Jur. Cases Nos, 1428 and 
2080 of 1970 and Civil Revn, No, 847 of 
1970, D/H 30-10-1973, 

Bihar Tenancy Act (8 of 1885), S. 109 
(as amended by Presidents Act 6 o 
1970) — Section as amended viclated 
‘Art. 14, Constitution — Validity of Am- 


LQ/LQ/F127/73/MVI 


Nand Kumar v, State (F.B.) 


A. L Rs 
ending Act, S. 3 — Constitution of India, 
Art. 14. 


S. 109 (1) (d) and (2) of the Act ins! 
troduced by Bihar Act 6 of 1970 are cona 
Stitutionally invalid. Sub-sections (3) 
and (4) of Section 109 also must be struck 
down as void, Clauses (a), (b) and (c) of 
sub-section (1) of Section: 109 are not bes 
ing struck down as they correspond to 
Section 109 as it stood after amendment 
by Bihar Act 2 of 1965. The operation of 
Section 3 of Bihar Act 6 of 1970 must be 
confined to such applications and suits 
which are covered by clauses (a), (b) and 
(c) of sub-section {1) of Section 109 and 
not clause (d). Sub-sections (2), (3) and 
(4) of Section 3 of Bihar Act 6 of 1970 
must also be struck down, because it 
within the limited scope of Section 3 any 
suit shall stand transferred, it shall be 
disposed of as a suit under Section 106 
of the Act. The portion of Bihar Act 6 
of 1970 which has not been struck down 
as invalid must be understood to be opex 
rative. Therefore the suits pending in 
Civil Courts for declaration of title, cons 
firmation of possession or recovery of 
possession would remain pending in the 
courts and would be triable only by them 
even though entry in survey has been 
challenged expressly or impliedly. 1967 
BLJR 236, Relied on, (Para 31) 


While in Section 109-A pravision for 
appeal from the decision of the Revenue 
Officer in a suit under Section 106 to the 
Special Judge and Second Appeal to the 
High Court was left intact, in sub-sec< 
tion (3) of the impugned Section 109 only. 
one appeal has been provided either to 
the Collector or to the Commissioner, as 
the case may be. In the procedural as- 
pect of the law, therefore, there is a clear 
discrimination. The next difference þe» 
ween the two types of suits is that while 
the decision of a Revenue Officer in a 
suit under Section 106 thas to be taken 
in accordance with the Code of Civil 
Procedure and it has to be the force of 
a decree of a Civil Court, such a matter 
for a suit under Section 109 (2) has been 
provided for by the Rules. The provision 
in the Rules that the decision given in a 
suit instituted under Section 109 (2) shall 
have the force of a decree of a Civil 
Court is ultra vires as it is beyond the 
rule making power of the State Govern~ 
ment. ‘The third lacuna is that it has not 
been provided how the decision of the 
Revenue authority in a suit for title and 
possession thas to be executed. Such dis~ 
crimination in matters of procedure is 
violative of Art. 14, Constitution of 
India, (Paras 21, 22, 23 and 30) 


Kailash Roy, Ripudaman Prasad 
Sinha (in C. W. J.C. No. 1428 of 1970 and 
C.R., No. 847 of 1970 only) and Binod 


= Kumar Roy (in C., W.J.C, 2080 of 1970 


1974 


only), for Petitioners; Advocate-General, 
Birendra Prasad Sinha (in C. W.J.C, 
No. 1428 and C. R. No. 847 of 1970), Su- 
rendra Narain Jha (in C.W. J.C. No. 
1428 and C. R. No. 847 of 1970), Guru 
Sharan Sharma and Naresh Kumar Sinha 
(in C.W.J.C. No. 2080 of 1970 only), for 
‘Respondents and Opposite Party, 


UNTWALIA, C. J.:— In these three 
cases is involved a common and impor- 
tant question of law in regard to consti- 
tutional validity and scope of Section 109 
of the Bihar Tenancy Act, 1885 (Bihar 
Act VIII of 1885), as it stands after the 
Bihar Tenancy (Amendment) Act, 1970 
(Act 6 of 1970), enacted by the President 
of India in exercise of the powers con~ 
ferred by Section 3 of the State Legisla~ 
ture (Delegation of Powers) Act, 1969 
(Act 32 of 1969). 


2. C.W. J.C. 1428 of 1970 and 
Civil Revision No. 847 of 1970 are be~ 
tween the same parties and the plaintiffs 
have filed by way of abundant precau-~ 
tion both the writ application and the 
civil revision to challenge the same order 
dated the 12th May, 1970, passed by the 
Court below in Title Suit No, 48 of 1969. 
C.W.J.C. 2080 of 1970 has been filed 
by the plaintifis of Title Suit No. 175 of 
1970 to challenge the order dated the 
4th December, 1970 passed by the Court 
below in that suit, 


3. Mr. Kailash Roy has advanced 
the main argument on behalf of the peti- 
tioners in all the cases and the learned 
‘Advocate-General appeared for the State 
to oppose the applications and his argu= 
ment was adopted by learned counsel 
for other respondents, ae 
_ 4 Facts are nof necessary to ba 
‘stated In any detail, As C,.W.J,C. 1428 
of 1970 and Civil Revision No, 847 of 
1970 are to all intents and purposes ithe 
same, I shall briefly state their facts with 
reference to the writ application. The 
three plaintiff-petitioners instituted a 
title suit (Title Suit No, 48 of 1969) in 
the court of Munsif 2nd at Buxar for de~ 
claration of title, confirmation of posses= 
sion, or in the alternative, for recovery 
of possession in respect of the suji lands, 
described in Schedule 2 at one place and 
separately in Schedules 3 and 4 append~ 
ed to the plaint. A decree for permanent 
injunction was also asked for tò restrain 
the defendants from interfering with the 
‘plaintiffs’ possession, Their case in the 
plaint is that defendants first party, who 
have been impleaded as respondents Nos, 
3 to 6, have got no Sikmi right over any 
portion of the suit lands. By bringing 
the Survey staff under their collusion, 
the defendants got the name of defen= 
dant No. 2 recorded as Sikmidar to lay 
a false claim, There was a proceeding 
under Section 145 of the Code of Crimi- 


..’ (Nand Kumar v, State (F.B.) (Untwalia C.J.) 
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nal Procedure in respect of a portion of 
the suit land which was decided in favour 
of the defendants first party on the 18th 
April, 1969. Hence the suit, 


5. During the pendency of Title 
Suit No. 48 of 1969, Bihar Act 6 of 1970 
‘was enacted and published in the Bihar 
Gazette Extraordinary, dated February. 
11, 1970. Section 109 of the Bihar Ten« 
ancy Act was replaced by Section 2 of 
the Amending Act, Section 3 of which 
provided that all suits of the nature re- . 


. ferred to in sub-section (1) of Section 


109 shall stand transferred to the Collec~ 
tor of the district in which such Court is 
Situated and the Collector shall dispose 
‘them of, Defendants first party filed a 
petition before the learned Munsif ‘for 
transfer of the suit to the Collector of 
Shahabad (now Collector, Bhojpur, res- 
pondent No. 2) in accordance with Secs 
tion 3 of the Amending Act. A copy of 
‘this petition is Annexure 2 to the wrif 
application. The plaintiffs filed a peti» 
tion for amendment of the plaint pro« 
posing to drop all references in the body 
of the plaint to the survey entry relat- 
ing to the schedules. A copy of their peti- 
ion is Annexure 3 to the writ applica 
tion. Learned Munsif heard the parties 
and passed order dated 12-5-1970 (An 
mexure 4). The order consists of two 
‘parts. It states that in view of the provi« 
sion contained in the Amending Act, the 
suit is beyond the jurisdiction of the 
learned Munsif and stands transferred to 
the Collector. The learned Munsif has, 
therefore, directed sending of the record 
to the Collector through the District 
Judge and has refused to allow amend-« 
ment of the plaint since he has lost juris< 
diction in the case, Although the prayer 
made both in the writ application and 
in the civil revision by the plaintiffs is 


-ïn identical terms, at the time of argu 


ment, Mr, Kailash Roy confined the writ 
application to the challenge of the im~ 
pugned order on the ground of constitu 
tional invalidity of the Amending Act 
and, in the alternative, in the civil revi-« 
sion he confined his prayer for allowing 
amendment of the plaint in any event, 


6. Plaintiffs are the petitioners in 
€. W.J. C. 2080 of 1970. Defendants First 
Party have been impleaded as respon 
‘dents Nos. 2 to 18. Defendants Second 
Party are respondents Nos. 19 to 22. They 
filed Title Suit No. 175 of 1970 in the 
Court of Munsif 2nd at Buxar for partis 
tion of their half share in the properties 
described in Schedule 3 appended to the 
plaint, and for appointment of a pleader 
commissioner for carving out their 
Takhta. A copy of the plaint is Anne 
xure 2 to the writ application. In para» 
graphs 5, 6, 7 and 8 of the . plaint the 
petitioners challenged the survey entries 
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made in the name of the defendants, but 
their prayer, pure and simple, was one 
of partition. Summonses were issued to 
the defendants in pursuance of the order 
dated 25-9-70, but before their appear- 
ance, by order dated 4-12-70, a copy of 
which is contained in Annexure 1, the 
learned Munsif directed return of the 
plaint to the plaintiffs for presenting it 
foefore a court of competent jurisdiction 
ion the ground that he had no jurisdic- 
tion to proceed with the suit any longer, 
On identical ground this order has also 
been challenged by Mr. Kailash Roy ap- 
pearing for the petitioners. 

7. The points urged on behalf of 
the petitioners are the following:— 

(1) That Bihar Act 6 of 1970 is a 
fraud on the legislative power of the 
State and has been enacted in colouzable 
exercise of it, 


(2). That the said Acf is discrimina- 
tory and void as being violative of Arti- 
cle 14 of the Constitution of India, 


(3): That it has not prescribed a pro~ 
cedure in the matter of conduct and trial 
of suits and disposal of appeals, 

(4) That unguided, uncontrolled and 
arbitrary powers have been vested in 
fhe Revenue Courts which are presided 
over by Executive Officers directly under 
the control of the State Government. In 
‘many disputes, the State may be a party 
and notices under Section 80 of the Code 
of Civil Procedure may have to be given 
to the State Government: and Executive 
Officers are not supposed to judicially 
decide the disputes which may be brought 
before them, 

(5) That partition suits, morigage 
suits and other kinds of suits are not 
covered by the impugned Section 199, 

(6) That the legislation is against 
the Directive Principles engrafted in 
Article 50 of Part IV of the Constitution. 

(7} That there is a conflict between 
Sections 106 and 109 of the Bihar Ten» 
ancy Act as the latter stands after ithe 
impugned amendment, 

(8) That the suits in which entries 

in the Survey record-of-rights will be 
challenged by way of defence are mot 

e 

. (9) That there is no nexus between 
fhe object of the legislation and the Act, 

(10) That no machinery has been 
provided for execution of the order of 
the Revenue Court, 


(11) That there is no provision for 
giving interlo cutory reliefs by Revenue 
Courts in suits filed before them mader 
Section 109 (2), 

8 The learned Advocate-General 
while combating the arguments put for 
ward on behalf of the petitioners enun« 
ciated the following points:—- 


6-9] Nand Kumar v. Stata (F.B) (Untwalia C.o 
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(1) That af different stages unden 


limited conditions the old law providing” 


remedy to the affected litigants in Reve- 
nue or Civil law barred jurisdiction of 


the Civil Court to re-determine an issue - 


which had been previously determined 
by a Revenue Court, Under the impugn-< 
ed amendment the jurisdiction of the 
Civil Court is completely barred in res- 
‘pect of specified classes of suits which 
cropped up in large numbers during the 
Survey operations in the State of Bihar 
‘and Revenue Officers have been vested 
bhi complete jurisdiction in such mats 
ers, 


(2) That owing to the outcrop, their 
mature and genesis, such suits have been 
treated as a class by themselves present- 
ing the problem of their speedy disposal 
as an integral step towards implementa 
tion of measures of land reform, 


(3; That since delay in the disposal 
of such suits in the Civil Courts has been 
sapping the agricultural economy and 
holding the plan in doldrums, the basis 
of classification and treatment of such 
suits as a distinct class is perfectly. Tean 
sonable, 


(4) The question of discriminatory. 
treatment is to be Judged from the 
standpoint of an exclusive creation of 
jurisdiction for administration of justice, 
mot only from the stand-point as to whe- 
ther the litigants deprived of their op-4 
portunity of going to the Civil Court have 
been discriminated against procedurally; 
or otherwise by the impugned amends 
ment under any of its provisions within 


the realm of the Revenue Court to which | 


they have to resort now and whether 
they have been left free fo elect thein 
remedies or whether they have beef 
placed at the mercy of some executive 
authorities in the matter. of pursuing 
their remedies, 


(5) That the question has fo be judga 
ed from the stand-point of any such dis« 
crimination as aforesaid from the effects 
of the statute or on the basis of adequate 
pleading or evidence of any such discri4 
mination. Pleading or evidence being sins 


gularly absent in thes@ cases, it cannot- 


be held on the face’ of the statute thaf 
any discrimination has been brough{ 


about. | oe 
9. The first point urged on behalf 


of the petitioners does not warrant any’ 


detailed discussion, The point could nof 
be elaborated and pressed with any pre- 
cision. It has been stated merely to ba 
rejected. The main point for consideram 
tion, however, is, whether the impugned 
Act 6 of 1970 stands the test of equal! 
protection of laws guaranteed under 
‘Article 14 of the Constitution. Points 
Nos. 3 to 11 urged on behalf of the peti- 
tioners and those enunciated on behalf 
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“of the respondents are really part and 
‘parcel of or subsidiary to the main point 
No, 2, the alleged violation of Article 14 
-of the Constitution, I shall, therefore, 
‘discuss those points in my judgment to- 
gether. Before I do so, however, I may 
state that Bihar Act 6 of 1970 was enact- 
ed by the President of India at a tims 
when the State of Bihar was under the 
Presidents Rule, and therefore, in view 
iof the constitutional provision contained 
in clause (2) of Article 357 of the Con- 
stitution, the law engrafted in the said 
‘Act ceased to have effect on the expira- 
tion of a period of one year after the 
proclamation made under Article 356 had 
ceased to operate, It is undisputed that 
‘during the pendency of these the procla- 
mation had ceased to operate and Bihar 
‘Act 6 of 1970 would have also ceased to 
operate, But incorporating the law on 
identical terms the ‘Governor of Bihar 
promulgated Bihar Ordinance No. 14 of 
1971, on March 26, 1971, in exercise of 
his powers under Article 213 of the Con~ 
stitution. Thereafter, though Bihar Le- 
gislature had met several times, one feels 
unhappy to find that the law has been 
sought to be kept alive by a series of 
Ordinances passed from time to time and 
up-till now it has not assumed the shape 
of an Act passed by the Bihar Legisla- 
ture, The Ordinances passed from time 
fo time are the folowing:— 


l Promulgated on 
{1} Bihar Ordinance 


No. 14 of 1971 26-3-71 
(2) Bihar Ordinance 

No. 41 of 1971 26-4-71 
(3) Bihar Ordinance 

INo. 56 of 1971 {7-7-7 
(4) Bihar Ordinance 

No. 25 of 1972 25~4—72) 
(5) Bihar Ordinance 

INo. 89 of 1972 on {= 72: 
(6). Bihar Ordinance 

No. 156 of 1972 24-9-72; 
(27) Bihar Ordinance . 

No, 23 of 1973 Y4-73, 


00. No Ordinance affer the Jast 
one was brought to our notice, Mwo 
points were also canvassed before us in 
connection with the fact that this law 
was always sought to be kept alive by 
Ordinances, namely, (1) that ignoring the 
Bibar Legislature repeated exercise of 
power of promulgation of Ordinance 
under Article 213 of the Constitution is 
mala fide in law; and (2) that the last 
Ordinance ceased to operate at the ex= 
piration of six weeks from the re-assem-~ 
bly of the Legislature in accordance with 
sub-clause (a) of clause (2) of Article 
913 of the Constitution, as six weeks ex~ 
pired after the last re-assembly of the 
Bihar Legislature in the month of July, 
1973, Neither of these two points, how= 
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ever, was -ultimately pressed for our de= 
cision and we were asked to decide the 
main question of constitutional validity 
of the law with reference to the provix 
sions contained in Bihar Act 6 of 1970, 
as kept alive by various Ordinances re« 
ferred to ‘above, as if the law is still 
alive or can be made alive with retros« 


qpective effect, if necessary, by promul~ 


gation of another Ordinance by the Gov 
ernor, as at present the Bihar Legisla~ 
ture is not sitting. I shall, therefore, in 
these circumstances, proceed to deter- 
mine the main point in this case with. 
reference to the provisions contained - in 
Bihar Act 6 of 1970. Before I do so, I 
shall briefly trace the relevant history 
of some of the provisions of the Bihar 
Tenancy Act, 


11, Bengal Tenancy Acf of 1885 
which also governed the areas covered 
by the State of Bihar, as is well known, 
later on ‘became, for the territory of 
Bihar, Bihar Tenancy Act, 1885. The law 
contained therein has been amended in 
diverse matters from time to time, I am ` 
in this judgment concerned mainly with 
some of the provisions contained in Parts 
I to IV of Chapter X of the Bihar Ten~ 
ancy Act as they stood before Bihar 
Ordinance No, 2 of 1964, published in the 
‘Bihar Gazette Extraordinary dated the 
15th October, 1965, which was followed 
by Bihar Act 2 of 1965, published in the 
Bihar Gazette Extraordinary dated the 
Yth January, 1965, and after, 


12, The heading of Part I of Chap= 
ter X of the Bihar Tenancy Act is "Re 
cord-of-Rights” and in this part are 
Sections 101 to 103-B. Under Section 102 
the State Government may make an 
order directing that a survey be made 
and record-of-rights be prepared by a 
Revenue Officer in respect of the lands 
in any local area, estate or tenure. Sec~ 
tion 102 enumerates some of the particu« 
lars which are to be recorded in the re~ 
cord-of-rights. Under Section 102-A the 
State Government power to order 
survey and preparation of record-of | 
rights as to water. Under Section 103 on 
the anplication of one or more of the 
proprietors or tenure-holders, or of a 
large proportion of the raiyats of an 
estate or tenure the Revenue Officer has 
got power to record the particulars spe 
cified in Section 102 with respect to the 
estate or tenure. Section 103-A prescribes 
the mode of preliminary publication, 
amendment and final publication of the 
record-of-rights. Section 103-B is im« 
portant. It provides for presumption as 
to final publication and ‘correctness oi 
the record-of-rights, Sub-section (3} of 
this section says— | ‘ 


“Every entry in a yrecord-of-rights 
so published shall be evidence of the 
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matter referred to in such entry, and 
shall be presumed to be correct until it 
is proved by evidence to be incorrect.” 
Tt would thus be seen that the entry in 
the record-of-rights has got presump- 
tive evidentiary value. But the presump- 
tion is rebuttable and in any litigation in 
a Civil Court it may be shown that the 
entry did not correctly record the facts. 
oe In Part II are dealt with mat~- 
fers relating to settlement of rents, pre- 
paration of Settlement Rent Roll and 
disposal of objections in cases where a 
settlement of land revenue is being or is 
about to be made. Section 104-A pres- 
cribes the procedures to be adopted for 
settlement of rents and preparation of 
Settlement Rent Roll and Section 104-B 
enumerates the contents of table of rates. 
Final revision of Settlement Rent Roll 
and incorpooration of the same in the 
record-of-rights are to be made under 
Section 104-F. Appeals to and revisions 
by superior Revenue authorities are 
provided in Section 104-G. Section 104-H 
made provision for institution of suits in 
‘Civil Courts in matters relating to rent. 
But this section was omitted by Bihar 
Ordinance No. 2 of 1964 and Bihar Act 
2 of 1965. Hereinafter I shall refer to 
this amendment with reference to the 
‘Act only. All rents settled under Sections 
104-A to 104-F and entered in the record- 
of-rights finally published under Section 
103-A or settled under Section 104-G are 
to be deemed to have been correctly set- 
4led and to be fair and equitable rents 
within the meaning of the Bihar Tenancy 
Act, as provided for in Section 104-J. 


14. Then starts Part III from Sec- 
- tion 105 which provides for settlement 
of rents by Revenue Officer in cases 
where a settlement of land revenue is 
not being or is not abott to be made. 
The procedure for filing of application 
and its disposal has been provided in 
various sub-sections of Section 105. 
‘Where, in any proceeding for the settle- 
ment of rents under Part III, any of the 
questions enumerated in Section 150-A 
arises, the Revenue Officer has to try and 
decide such issue and settle the rent 
under Section 105 accordingly. Then 
comes Section 106 which, as it stood be- 


fore the Amending Act 2 of 1965, ran as 
follows:— 
"In proceedings under this Part, a 


suit may -be instituted before a Revenue 
Officer at any time within three months 
from the date of the certificate of the 
final publication of the record-of-rights 
under sub-section (2) of Section 103-A of 
this Act, by ‘presenting a plaint on 
stamped paper, for the decision of any 
dispute regarding any entry which a Re- 
venue Officer has made in, or any omis- 
sion which the said officer has made 
ffrom, the record, 
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whether such dispute be between 
landlord and tenant, or between land- 
lords of the same or of negshbouring 
estates, or between tenant and tenant, 
or as to whether the relationship of land- 
lord and tenant exists, or as to whether 
the land held rent-free is properly so 
held, or as to any other matter: 

and the Revenue Officer shall hear 
and decide the dispute: 


Provided that the Revenue Officer 
may, subject to such rules as the Pro- 
vincial Government may prescribe in this 
behalf, transfer any particular case or 
class of cases to a competent Civil Court 
for trial: 

Provided also that in any suit under 
this section the Revenue Officer shall not 
try any isSue which has been, or is al« 
ready, directly and substantially in issue 
between the same parties, or between 
parties under whom they or any of them 
claim, in proceedings for the settlement 
of rents under this Part, where such 
issue has been tried and decided, or is 
already being tried, by a Revenue Offi- 
eer under Section 105-A.” 


The first proviso to the section which 
empowered the Revenue Officer to trans- 
fer any particular case or class of cases 
to a competent Civil Court for trial was 
omitted by Bihar Act 2 of 1965. In Ma- 
hendra Narayan Ray v. Girish Chandra 
Kar, 3 Pat LJ 379 = (AIR 1918 Pat 660 
(2)) it was held, to quote the placitum— 

“Where, in a proceeding under Sec- 
tion 105-A of the Bengal Tenancy Act, 
1885 it has been found that the relation- 
ship of landlord and tenant does not 
exist between the parties, that decision 
operates as res judicata, and the defen- 
dants are not entitled, in a suit for eject- 
ment by the landlord, to re-agitate the 
question.” 


As to the scope of a suit under Sec- 
tion 106 there have been some varying 
observations in some decisions of the Cal- 
cutta High Court. But following many 
Calcutta decisions our Patna view has 
been consistent that the scope cf a suit 
or a proceeding under Section 106 to 
alter an entry made in the record-of<' 
rigths must primarily be limited to the 
question of possession and not to the 
question of title—vide E. A, Moore v. 
Gulab Chand, (AIR 1923 Pat 213) follow- 
ed in Jageyanand Pande v. Girjananda 
Pande, (AIR 1929 Pat 590). The Calcutta 
High Court in some cases has taken the. 
view that where determination of actual- 
possession may be dependent on the 
question of title, then such a question 
may also be determined by the Revenue 
Court. In Brajo Mohan Pal v. Darsan 
Pal, (ATR 1929 Calcutta 308) it seems to 
have been opined that the scope of a suit 
under Section 106 can extend to the 
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question of title also, but prayer for pos- 
session cannot be included in such a suit. 
ff Chairman, District Board, Rangpur v. 
Jagatpat Singh, (AIR 1941 Cal 676), Pal, 
i., sitting singly, on a review of some 
(Calcutta decisions, seems to be of the 
wiew that a suit under Section 106 is in 
the nature “of a declaratory one and the 
~hole object is only to secure a prompt 
gorrection of an erroneous record”. I 
hink, the view expressed in the Patna 
‘lecisions on the basis of certain deci- 
sions of the Calcutta High Court in this 
regard is correct and I may say so with 
mespect that the view expressed in some 
nf the Calcutta decisions is not correct. 
‘An entry in the record-of-rights does 
‘not create any title in favour of any per- 
son. The presumption of correctness of 
entry could be displaced—vide decision 
of the Supreme Court in Harihar Prasad 
Singh v. Deonarain Prasad, 1956 BLJR 
306 = (AIR 1956 SC 305) and a decision 
of this Court in Mst. Mohni v. Faridud- 
din, (1968 BLJR 761). It is not necessary 
‘to bring a suit to avoid a -presumption 
arising under Section 106—vide Ram~ 
gulam Singh v. Bishnu Pargash Narain 
Singh, (1907) 11 Cal WN 48. An entry in 
the record-of-rights neither creates nor 


extinguishes rights—vide Brij Bihari 
Singh v. Sheo Shankar Jha, 2 


Pat LJ 
124 = (AIR 1916 Pat 120). | 


In a suit under Section 106, there- 
fore, the correctness of the entry made 
by the Revenue Officer has to be judged 
with reference to the factum of posses- 
sion and not of title, Section 107 pres- 
¢ribes the procedure to be adopted by 
the Revenue Officer in all proceedings 
under Sections 105, 105-A and 106. He 
has to adopt the procedure laid down in 
the Code of Civil Procedure for trial of 
the suit and his decision in every such 
proceeding shall have the force and 
effect of a decree of a Civil Court in a 
suit between the parties, and subject to 
the provisions of Sections 108 and 109-A, 
the decision is final. Section 108 provides 
for revision by Revenue Officer and Sec- 
tion 109-A, which, by Act 2 of 1965 has 
been included in separate Part IV, pro- 
wides for appeals from decisions of Re- 
venue Officers to a Special Judge to be 
appointed by the State Government for 
the purpose. The appeal is also to be dis~ 
posed of in accordance with the , provi« 
sions of the Code of Civil Procedure, as 
mentioned in sub-section (2) of Section 
109-A. Sub-section (3) provides for a 
second appeal to the High Court from 
the decision of a Special Judge in any 
casé. It would thus be seen that matters 
which are within the jurisdiction of the 


Revenue Officer to be decided in pro- 
ceedings under Part III of Chapter X of 
the Bihar Tenancy Act have been left to 
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his exclusive jurisdiction and his deci- 
sion has been made final 

15.. I now come to the vexing 
Section 109. Before the amendment 
brought about by Bihar Act 2 of 1965, 
the section read as follows:— 


“Subject to the provisions of Section 
109-A, a Civil Court shall not entertain 
any application or suit concerning any 
matter which is or has already been the 
subject of an application made, suit in- 
stituted or proceedings taken under Sec~ 
tions 105 to 108 (both inclusive),” 


The bar of Civil Court provided in Sec- 
tion 109 was attracted only when the 
matter was or had already been the sub- 
ject of an application made, suit insti- 
‘tuted or proceedings taken under Sec- 
tions 105 to 108. The bar has been held 
to be applicable even when the proceed- 
ing or the suit has been withdrawn whe- 
ther with or without the leave of the 
Court. The view of Walmsley, J., in the 
Full Bench decision of the Calcutta High 
Court in Purna Chandra Chatterji v. 
Narendra Nath Choudhury, ILR 52 Cal 
894 = (AIR 1925 Cal 845) (FB) has been 
approved by the Privy Council in Raja 
Reshee Case Law v. Satish Chandra Pal, 
56 Ind App 179 = (AIR 1929 PC 134). But 
if there was no proceeding or suit under 
Sections 105 to 108, then Section 109 did 
not bar the jurisdiction of the Civil 
Court. It could entertain a suit in regard 
to any matter which could be the sub- 
ject of a proceeding or a suit under Sec- 
tions 105 to 108, but had not been go. 

16. In Bihar it was observed that 
persons could straightway go to the Civil 
Court for correction of entries in the 
record-of-rights without initiating a pro- 
ceeding or a suit in a Revenue Court, 
and that was not thought congenial in 
the interest of large number of under- 
ralyats. So Section 109 was amended ‘by 
Bihar Act 2 of 1965, After- amendment it 
ran as follows:— 


“Subject to the provisions of Section 
109-A, a Civil Court shall not entertain 
any application or suit concerning the 
preparation or publication of record-of- 
rights or settlement of rent or prepara-~ 
‘tion of Settlement Rent Roll or for al- 
teration of any entry in any such record 
or roll or for the determination of the 
incidents of any tenancy.” 


17. Interpretation of this section 
came up for consideration before a Bench 
of this Court in Chhatri Mehta v. State 
of Bihar, (1967 BLJR 236 = M.J.C. No. 
1709 of 1964). The petitioner before the 
High Court had filed a title suit alleging 
that the suit land belonged to him. But 
a cloud had been cast on his title be- 
cause in the recent Survey Settlement 
Operations in the finally published re- 
cord-of-rights the said plot was record- 
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ed in the names of defendants first party 
who, being emboldened by such wrong 
entry, held out threats to forcibly dis~ 
possess the plaintiff-petitioner from the 
land. By virtue of Section 11 of Ordi- 
nance 2 of 1964 which was replaced by 
Section 11 of Act 2 of 1965, such a suit 
stood transferred to the Revenue Court, 
as per order of the Additional Munsif 
passed in the title suit. The question for 
consideration was, whether a suit in 
which declaration of title, confirmation 
of possession or in the alternative, re- 
covery of possession in respect of the 
suit land had been asked for cotld be 
held to be outside the jurisdiction of the 
Civil Court in view of the amended Sec- 
tion 109. The object of the amending 
‘Act, as given in the Statement of Objects 
and Reasons, quoted at page 240 column 
1, would indicate that a very large num~ 
ber of title suits had been filed’ by the 
land owners. to evict the under-raiyats 
and it was difficult for the latter to de- 
fend their cases in the Civil Courts, 
Therefore, it was considered necessary 
to replace the jurisdiction of the Civil 
Court and provide a suitable mackinery 
for hearing these cases locally in camps 
by the. Revenue Officers. It is percinent 
to point out here that no amendment was 
made in Section 106 by Bihar Act 2 of 
1965, except that of deleting the first 
proviso. The scope of a suit under Sec- 
tion 106 remained a limited one, as held 
by this Court in the cases referrel] to 
above, namely, AIR, 1923 Bat 213 and 
AIR 1929- Pat 590, 


=- WNarasimham, ©, J., with whom 
Bahadur, J, agreed, said at paga. 241 
column f- 


“All suits and proceedings which 
under the unamended Act could be insti-< 
tuted either in the Civil Court or Reve- 
nue Court at the choice of the party werg 
now required to be filed only in the Re- 
venue Court, But the suits which even 
prior to the amendment could be heard 
only by the Civil Court were not intend~ 
ed to be dealt with by the Amending Act. 
The Legislature could not possibly have 
intended that a Revenue Court was com= 
petent to deride questions of title be- 
tween parties. Thus under no prirciple 
of interpretation can Section 11 be so 
construed as to enlarge the jurisdiction 
of the Revenue Court and to confer on it 
powers to hear regular title suits.” Í 
The learned Chief Justice further ob 
served at pages 241-242— 


“It is well known that the entry in 
the record-of-rights neither creates title 
mor extinguishes title, and though, as 
the law stood prior to 1964, a suit in the 
Civil Court for mere correction of an 
entry in the Settlement Record-of-Rights 
was maintainable, such suit was not ordi~ 
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marily instituted unless there was a cloud 
east on the title of the plaintiff or ap- 
prehension. of dispossession or interfera 
ence with possession. In such instances tha 
main relief, as in this case, was always for | 
declaration of title and confirmation of | 
possession. or recovery of possession, — 
Such a suit was not barred by Section 109 
of the Act, as amended, and on the sama’ 
line -of reasoning Section 11 of the Ams. 
ending Act 1964 could not possibly apply, 
to such suits. It is also difficult to ima- 
gine how the Legislature could hava 
thought of transferring regular title suits 
from ordinary civil courts to Revenue 
Officers merely because one of the res 
liefs asked for in the suits was for cor= 
rection .of any entry in the Settlemen® 
Record-of-Rights, It is well known that” 
Civil Courts are better qualified to des 
cide questions of title to immovable pros 
perty than Revenue Officers,” 


18. To overcome the difficulty; 
created by the decision of this Court in 
Chhatri Mehta’s case (M.J.C. No. 1709 
of 1964 = 1967 BLJR, 236), Bihar Act 6 off 
1970 was enacted. The reasons for the 
enactment, as mentioned in the Bihar 
Gazette Extraordinary, dated February, 
11, 1970, page 8, are the following:— 


“Survey and settlement operations: 
have been undertaken in several diss 
tricts of Bihar with a view to effecting a 
thorough revision of record-of-rights. A 
large number of suits were filed in Civil 


Courts challenging the entries in the 
record-of-rights. Considering that if 


would be difficult for the under-raiyats 
to defend their cases in Civil Courts and. 
for the Civil Courts to deal with a large 
number of cases speedily, the Bihar Tens 
ancy (Amendment) Act, 1964 was enacts 
ed which barred a Civil Court from ens 
tertaining any application or suit cons 
werning (1) the preparation or publication 
of record-of-rights, (2) settlement of reng 
and preparation of Settlement -Rent Roll, 
(3) alteration of any entry in such record 
or roll, and (4) determination of the ins 
cidents of any tenancy, and for transfer 
of such suits from Civil Courts to Res 
venue Courts, 


2 On an interpretation of the words 
ings of Section 109 of the Bihar Tenancy; 
Act, 1885, as substituted by the Bihar 
Tenancy (Amendment) Acf, 1964 and the 
transitional provision contained in Secs 
tion 11 of the said amending Act, it has 
been held by the Patna High Court in 
Mise. Judicial Case No, 1709 of 1964 that’ 
in a suit for declaration of title between 
rival claimants to property and for cons: 
firmation of possession or recovery of 
possession, a prayer for correction of the: 
entry in the record-of-rights is of an an« 
cillary nature and the Bihar Tenancy, 
(Amendment) Act, 1969 (sic) did not taka 
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away the jurisdiction of a Civil Court in 
such suit, 

| 3. It is apprehended that the purpose 
of the Bihar Tenancy (Amendment) Act, 
{964 would be defeated as in the suits 
for correction of records or determina~ 
‘tion of incidents of tenancy, disputes re- 
lating to title and possession are gene- 
rally involved. It is, therefore, necessary 
to further amend the Bihar Tenancy Act, 
1885 and specially provide for barring the 
furisdiction of a Civil Court with regard 
to suits for declaration of title to or re~ 
covery of possession of or confirmation 
cf possession over any holding or ten« 
eney or part thereof in which correct- 
ness of any entry in any record-of-rights 
or Settlement Rent Roll is expressly or 
“impliedly challenged or in which deter- 
mination of incidents of tenancy is in- 
volved, for empowering the Revenue 
Court to decide such suits and for trans« 
fer of such cases to the Revenue Courts 
for disposal. The present measure is in~ 
tended to achieve that object.” 

Section 2 of this Amending Act replaces 
Section 109 and makes the following 
provision: , 

“2, Substitution of new section for 
Section 109.— For Section 109 of the 
‘Bihar Tenancy Act, 1885 (Bihar Act VIII 
dË 1885), the following section shall be 
substituted, namely: 

109, Bar of jurisdiction to Civil 
Courts.— 

(1) Subject fo the provisions of Sec- 
fion 109-A, a Civil Court shall not enter- 
tain any application or suit-—~ 

{a} concerning the preparation or 
publication of record-of-rigths or settle- 
‘ment of rent or preparation of Settlement 
Rent Rolls; 

(ib) for alteration of any entry in 
any such record or roll; 

(c) for the determination of inci< 
dents of any tenancy; or 

(d) for declaration of -fitle fo or re- 
covery of possession of or confirmation 
of possession over any holding or ten- 
ancy or part thereof in which correct- 
mess of any entry in any such: record or 
roll is expressly or impliedly challenged 
or in which determination of incidents 
of any tenancy is involved, 


(2) Suit for declaration of title fo or 
recovery of possession of or co ation 
of possession over any holding or tens 
ancy or part thereof, in which correct< 
mess of any entry in any record-of-rights 
or Settlement Rent Roll is expressly or 
‘impliedly challenged or in which deter- 
mination of.incidents of any tenancy is 
involved may be instituted before the 
Collector or any Revenue Officer speci- 
ally empowered by the State Govern~< 
ment by notification in this behalf who 
shall dispose of the suit in the prescribed 
manner, 
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(83) An appeal against the decision 
under sub-section (2) shall lie, 

(a) if the decision is by an officer 
‘other than the Collector of a district to 
the Collector of the district or to any. 
other officer as may be specially em- 
powered by the State Government by 
notification in this behalf, whose decision 
thereon shall be final; or 

(b) if the decision is by the Collec-~ 

tor of a district, to the Commissioner of 
the Division whose decision thereon 
shall be final. 
___ (4) Every appeal under sub-section 
(3) shall be presented within ninety days 
from the date of the decision under sub- 
section (2)’.” 

f After having endeavoured to bar the 
Jurisdiction of the Civil Courts in cases 
for declaration of title to or recovery of 
possession of or confirmation of posses- 
sion over any holding, tenancy or part 
thereof in which correctness of any entry 
in amy record-of-rights or Settlement 
Rent Roll is expressly or impliedly chal- 
lenged and providing for filing of such 
suits in Revenue Courts, Section 3 of 
Bihar Act 6 of 1970 provided for trans~ 
fer of certain applications and suits 
pending in the Civil Courts to Revenue 
Courts, just as it was done by Section 11 
of Bihar Act 2 of 1965. I would do better 
? qoe Section 3 of Bihar Act 6 of 1970 


“3. Transfer of certain applications 
and suits pending in Civil Courts— (1) 
Notwithstanding anything contained in 
the Bihar Tenancy Act, 1885 (Bihar Act 
VIII of 1885), or any other law for the 
time being in force all applications and 
suits of the nature referred to in sub- 
section (1) of Section 109 of the said Act 
as amended by this Act, pending in a 
Civil Court immediately before the com= 
mencement of this Act shall, on such 
commencement, stand transferred to the 
Collector’ of the district in which such 
court is situated and the Collector shall 
either dispose them of himself or trans< 
com~ 
petent to hear an application or suit of 
such nature under sub-section (2) of the 
said Section 109; 

_ Provided thaf an appeal against or 
proceedings in execution of any judg- 
ment, decree or order of a Civil Courf 
passed in any such suif before the com= 
mencement of this Act shall be disposed 
of as if this Act had not been enacted. 

(2) The Collector or the Revenue 
Officer shall dispose of the suit trans- 
ferred to him under sub-section (1) in 
the prescribed manner, 

(3) An appeal against the decision 
under sub-section (2) shall lie 


(a) if the decision is by an 
other than the Collector of a district 


officer 
to 


s 
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the Collector of the district or to any 
other officer as may be specially em- 
powered by the State Government by 
notification in this behalf, whose 
sion thereon shall be final: or 


(b) if the decision is by the Collec- 
tor of a district, to the Commissioner of 
the Division, whose decision shall there 
on be final, 


(4) Every appeal under sub-section 
(3) shall be presented within ninety days 
from the date of the decision under sub- 
section (2).” 

19. It is plain that if the whole of 
Section 109 as substituted by Section 2 
of Bihar Act 6 of 1970 is constitutionally 
valid, then Title Suit No. 48 of 1969 
which is the subject-matter of conside- 
ration in C.W.J.C. 1428 of 1970 stood 
transferred to the Revenue Court, Yet 
Title Suit No. 175 of 1970 the order of 
transfer made in which is under chal- 
lenge in C.WJ.C. 2080 of 1970 cannot 
stand transferred because that is not a 
suit for declaration of title or poss2ssion 
wherein correctness of an entry ir the 
record-of-rights has been challenged, 
but the suit is a suit for partition. Mort- 
gage Suits, Partition Suits or suits of 
other nature in which other reliefs have 
been asked for even by challenging the 
correctness of entries in the record-of- 
rights, either over and above the relief 
for declaration of title and possession or 


_ even without asking for such a relief 


are still not covered by Section 109 on 
a plain reading of the amended section, 
But the main question for consideration 
is, whether the whole of Section 109 is 
constitutionally valid, 


20. Clauses (a), (b) and (c) of sub- 
section (1) of the impugned Section 109 
are merely bifurcation of the various 
parts of Section 109 as it stood after am~ 
endment by Bihar Act 2 of 1965. Clause 
(d) is'a new one, Filing of suits for de= 
claration of title and possession in the 
Revenue Courts has not been provided 
for by amending Section 106. It has been 
so done in sub-section (2) of Sectior: 109 
itself. The Revenue Officer has been en-= 
Joined upon to dispose of the suit in the 
‘prescribed manner, The Rules framed by 
the State Government prescribing the 
manner of disposal of such suits ‘were 
placed before us by the learned Advo~ 
cate-General, They are called the Bihar 
Disposal of ‘Tenancy Suits (Procecure) 
Rules, 1970 and has been published in 
the Bihar Gazette Extraordinary of Des 


cember 29, 1970, Rule 2 reads as fols 


JOWS: 


“Tn all proceedings under sub-sec« 
tion (2) of Section 109 of the Bihar Ten- 


‘ancy Act, 1885 (Act 8 of 1885) as am~« 


ended by the Bihar Tenancy (Amend~ 
ment) Act, 1970 (President’s Act No. 6 of 


deci- 


A. I. R. 


1970) and under sub-section (2) 
of Section 3 of the Bihar Tenancy (Ams 
endment) Act, 1970 (President's Act 6 of, 
1970), the Collector or the Revenue Offs 
cer specially empowered by the State 
Government shall adopt the procedurą 
laid down in the Code of Civil Proce 
dure, 1908 (5 of 1908) for the trial of 
suits and his decision in every such pro~ 
ceeding shall have the force and effect 
of a decree of a Civil Court in a suit bes 
tween the parties: 


Provided that the procedure prese 
cribed in clause (2) of Section 148 of the 
Bihar Tenancy Act, 1885 (Act VIII of 
1885) in respect of rent suits, shall be 
applicable, mutatis mutandis, to such 
proceedings.” 3 


If the procedure prescribed in the Coda 
of Civil Procedure, 1908 bas got to be 
followed by Revenue Officers also for 
disposal of tenancy suits, it is difficult to 
understand how they will be able to dis~ 
pose of the suits speedily and quickly, 
I have mentioned at another place of 
my judgment that under the rule make 
ing power the Government of Bihar 
could not clothe the decision of the Res 
venue Officer in a tenancy suit as hav» 
ing the force and effect of a decree of a 
Civil Court. I have also stated that no 
procedure for giving effect to such a de= 
cision or for its execution has been pro= 
vided for by the impugned legislation. 


21. While in Section 109-A pro~ 
vision for appeal from the dacision of 
the Revenue Officer in a suit under Sec- 
titn 106 to the Special Judge and Second 
Appeal to the High Court was left intact], 
jn sub-section (3) of the impugned Sec« 
tion 109 only one appeal has been pro- 
vided either to the Collector or to the 
Commissioner, as the case may be. In 
the procedural aspect of the law, there~ 
fore, in my opinion, there is a clear dis~ 
crimination in-that two appeals includ- 
ing one to the High Court have been pro« 
vided for in a suit under Section 106 of 
the Bihar Tenancy Act which is of a 
much lesser impact and complication 
while only one, and that also only to the 
Revenue Officer, has been provided for 
in a much more complicated and cum~ 
brous suit wherein the question of title 
‘and possession will have to be gone into 
and decided. 

22, The next difference between 
the two types of suits to be pointed out 
is that while the decision of a Revenue 
Officer in a suit under Section 106 has}: 
to be taken in accordance with the Code 
of Civil Procedure and it has to be the 
force of a decree of a Civil Court, as has 
been engrafted in sub-section (1) of Sec« 
tion 107, such a matter for a suit under 
Section 109 (2) has been provided for by 
the Rules, The provision in the Rules 
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thaf the decision of the Revenue Officer 
given in a suit instituted under Section 
109 (2) shall have the force of a decree 
of a Civil Court is ultra vires as it is be- 
yond the rule making power of the State 

overnment, It is not warranted by the 
language of sub-section (2) of Section 
109 nor by Section 189. The third lacuna 
which brings about the discrimination is 
that it hás not been provided how the 
decision of the Revenue authority in a 
suit for title and possession has to be 
executed. On the other hand, correction 
in the record-of-rights according to the 
decision in a suit under Section 106 
has to be made in accordance with sub« 
section (2) of Section 107 of the Act. It 
is doubtful whether the Revenue Court 
will be competent to pass any order giv- 
ing any interlocutory relief such as ap= 
pointment of a receiver, issuance of in- 
|junction ete, 


23. I$ is difficult to conceive how 
complicated title suits would be speedily 
and summarily disposed of by Revenue 
Courts and how the under-raiyats would 
be benefited thereby. I can take judicial 
notice of the fact that a large number 
of title suits have been filed throughout 
the State of Bihar wherever Revisional 
Survey operations have taken place I 
am also aware that the number of Civil 
Courts is too small to dispose of such 
large number of title suits, I am, how- 
ever, also aware of the fact that the 
number of Revenue Courts is also not 
sufficient, rather too small to dispose of 
such a large number of complicated title 
suits, They will be simply unable to de~ 
cide them unless they technically choose 
to literally dispose of the suits by any 
means; no Court by a judicial approach 
will be able to dispose of such a large 
number of suits, I am, however, not con~ 
cerned with the wisdom behind this 
legislation. I am concerned merely with 
its constitutional validity, In procedural 
matter suits of lighter vein have been 
allowed to be brought fo the High Courf 
and complicated suits are to be finally 
disposed of by the Revenue authorities, 
T also do not see any ‘justification for 
making a distinction befween title suits 
for declaration of title and possession 
and suits of other types. such as partition 
or morigage suits, 


24. TE is further to be pointed 
out that Section 109 of the Bihar Ten» 
aney Act bars only a suit for title on 
possession, but a defence in which there 
may be necessity of challenging the cor« 
rectness of the survey entry is not bar« 
red, Supposing a person has got his name 
entered as an under-raiyat in the Survey 
record-of-rights, but actually he is nof 
able to get possession and cultivate the 
land, In such a case, if he files a suit for 
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possession, ‘it would be open to the de<« 
fendant to resist the suit by pleading 
that the survey entry is wrong. I have 
already stated that an entry in the re~ 
cord-of-rights neither creates nor extin= 
guishes rights nor does an omission of 
entry affects the rights of the parties— 
vide Mohendra Nath Biswas v. Syam Lal 
‘Banerjee, 19 Cal LJ 308 = (AIR 1914 
Cal 617). Irrespective’ of the entry in the 
record-of-rights, the owner of the land 
remains the owner, the person in pos« 
session remains to be so unless ousted 
in due course of law. Will it then be 
reasonable to say that a person must go 
to the Revenue Court if he wants to 
challenge the entry seeking declaration 
of title and possession when he is at 
liberty to challenge the entry in the Civil 
Court as a defendant? Many undere 
ralyats may be in the position of plain 
tiffs or defendants. Is it, therefore, cor- 
rect to say that there is a rational nexus 
between the classification made and the 
avowed object of the impugned Act? 
The law of rebuttal of presumption en~ 
grafted in sub-section (3) of Section 
103-B is still intact. Will it, therefore, 
be not discriminatory to the title holders 
of the lands to ask them to go to the 
same Revenue Court for rebutting the 
presumption of the correctness of the 
entry? Or is it not fair to allow them to 
establish their title and possession in 2 
Civil Court? To my mind, the answers 
suggested in the questions themselves 
are all against the validity of the im= 
pugned legislation, 


= 20. A suit under Section 106 of 
the Bihar Tenancy Act, as I have points 
ed out above, is on a different footing, 
ft has to be filed within three months of 
the date of the survey and final publica~ 
tion of the record-of-rights, under subs 
section (2) of Section 103-A of the Act, 
while the period of limitation for filing 
a title suit in a Civil Court is much 
longer, It may well be that if a suit 
under Section 106 is filed by any person 
claiming correction of entry on the basis 
of actual physical possession, the finding 
recorded on the question of possession in 
such a suit will operate as res judicata 
in a subsequent civil suit where relief of 
possession is sought for on establishment 
of title, But that is not to say that a 
suitor who wants to combine all the 
reliefs in one and the same litigation 
must be forced to go to the Revenue 
Officer for correction of entry on the 
Ibasis of possession and then come to the 
Civil Court for establishment of title and 
to seek recovery of possession, It will 
merely lead to multiplicity of litigations, 
To avoid the situation no doubt, it was 
necessary to provide for a single forum. 
for establishment of title and possession 
of property after correction of entry. 
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The Legislature in its wisdom thought 
that the Revenue Court will be a better 
forum for this purpose. It is not open to 
me to question the wisdom of the Legis« 
dature, but surely if it has violated Arti« 
cle 14 of the Constitution, as in my ovin~ 
ïon it has, then I think, I can strike down 
the portion of the law which is invalid 
on that account, 

26. There are numerous decisions 
of the Supreme Court interpreting Arti~ 
cle 14 of the Constitution. Many wera 
cited at the Bar and specially by the 
learned Advocate-General, I think, I will 
make reference to only a few of them 
in my judgment, In Kangshari Haldar 
v. State of West Bengal, (AIR 1960 SC 
457), on a review of several authorities 
of the Supreme Court, Gajendragadkar, 
J.. as he then was, finally said in pera~ 
graph 19 at page 464— 

“The result of these decisions ap« 
pears to be this. In considering the valix 
dity of the impugned statute on the 
ground that it violates Article 14 it 
would first be necessary to ascertain the 
policy underlying the statute and the 
object intended to be achieved by if, In 
this process the preamble of the Act and 
its material provisions can and must ba 
considered. Having thus ascertained the 
policy and the object of the Act the 
Court should apply the dual test in exa~ 
mining its validity: Is the classification 
rational and based on intelligible ditf+ 
ferentia: and has the basis of differan~ 
tiation any rational nexus with its avows« 
ed policy and object? If both these tests 
are satisfied the statute must be held to 
be valid; and in such a case the consi« 
deration as to whether the same resulf 
could not have been better achieved by. 
adopting a different classification would 
be foreign to the scope of judicial en 
quiry. If either of the two tests is not 
satisfied the statute must be struck down 
as violative. of Article 14.” 


In Khandige Sham Bhat v. Agricul~ 
tural JIncome-tax Officer, Kasaragod, 
(AIR 1963 SC 591), a passage has been 
quoted with approval at page 594, column 
2 from the case, Ram Krishna Dalmi 
v. S. R. Tendolkar, (ATR 1958 SC 528). 
Summarising the law neatly and suc 
cinctly the passage runs thus: 


“It is now well established tha 
while Article 14 forbids class legislation, 
it does not forbid reasonable classifica= 
tion for the purposes of legislation, In 
order, however, to pass the test of pers 
missible classification two conditions 
must be fulfilled, namely (i) that the 
classification must be founded on an 
intelligible differentia which distinguish 
ed persons or things that are groured 
together from others left out of the 
group and (ii) that the differentia must 
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have a rational relation fo fhe subject 
sought to be achieved by the statute ir 
question. The classification may be found 
ed on different bases, namely geographi-~: 
cal, or according to objects or occupas 
tions or the like, What is necessary: 
is that there must be a nexus between 
the basis of classification and the object 
of the Act under consideration, It is also 
well established that Article 14 cons 
demns discrimination not only by a subs 
stantive law but also by a law of pros 
cedure.” 

Subba Rao, J., as he then was, added 

“Though a law ex facie appears fo 

treat all that fall within a class alike, if 
in effect it operates unevenly on persons 
or property similarly situated, it may be 
said that the law offends the equality 
clause, It will then be the duty of the 
Court to scrutinise the effect of the law 
carefully to ascertain its real impact on 
the persons or property similarly situata 
ed, Conversely, a law may treat persons 
who appear to be similarly situate dif 
ferently; but on investigation they may 
be found not to be similarly situate, To 
state it differently, it is not the phraseos 
logy of a statute that governs the situas 
tion but the effect of the law that is 
decisive. If there is equality and unifor- 
mity within each group, the law will nof 
be condemned as discriminative, though! 
due to some fortuitous circumstance aris 
ing out of a peculiar situation some in 
cluded in a class get an advantage over 
others, so long as they are not singled 
out for special treatment,” 
I have endeavoured to follow the abova 
dicta of the Supreme Court and apply 
them to the facts of the instant case as 
far as possible, 

2%. Although as Taid down by the 
Supreme Court in V., S. Rice and Oil 
Mills v. State of Andhra Pradesh, (AIR) 
1964 SC 1781) in paragraph 22 at page 
1788 and in Probhudas Morarjee v, Union 
of India, (AIR 1966 SC 1044), in paras 
graph 8 at page 1047, the facts have to 
be pleaded to establish the point of in~ 
fraction of Article 14, if is not necessary; 
to do so in cases where ex facie the law 
smacks of violation of equal protection 
of law. In the instant case, no special 
facts were necessary to be pleaded, ‘The 
facts are all such that judicial notice off 
them can be taken and has been taken, 

_ 28. In Lachhman Dass v, State of 
Punjab (AIR 1963 SC 222) the question 
for consideration was whether Patiala 
State Bank could be freated as a class 
by itself and whether it was within the 
power of the State to enact a law with 
respect to it. On a consideration of the 
various aspects of the impugned Act and 
the Rules, it was held that the law did 
mot contravene Article 14 nor was there 


» 


1974 
any violation of the principles of natural 
justice in the procedure prescribed by: 
the said Act and the Rules. I do not think 
that the ratio of this case can be pressed 
into service to sustain the validity of 
the law under consideration before us. 
Our attention was drawn by the learned 
‘Advocate-General to the sidelined por~ 
tion in paragraph 31 ‘at page 1427 in the 
decision of the Supreme Court in Banarst 
Das v. Cane Commr., Uttar Pradesh, 
(AIR, 1968 SC 1417). The decision by the 
Cane Commissioner was the normal mode 
of disposing of disputes regarding the 
supply of sugarcane, He had, however, 
the power to direct that the dispute be 
referred to arbitration; but the rules 


- showed that there could be no arbitra~ 


tion unless the parties themselves agreed, 
Tn such a situation, it was observed by 
Hidayatullah, Ja as he then was,- 


“Where there are two procedures 
one for every one and the other if the 
disputants voluntarily agree ‘to follow it, 
there can be no discrimination because 
discrimination can only be found to exist 
if the election is with someone else who 
can exercise his will arbitrarily.” 
fn the present case, it is no doubt frue, 
as was argued on behalf of the State, 
that the litigants have not been left af 
the mercy of the executive authorities 
to prescribe the procedures to be follows 
ed by them, as was the case in Northern 
Indian Caterers (Pvt.) Ltd. v. State of 
Punjab, (AIR 1967 SC 1581), nonetheless, 
compelling the suitors to go to a Revenus 
Court for establishment of their title and 
confirmation and recovery of possession 
is by itself discriminatory, even though 
discrimination does not depend upon 
oe or election of the authorities cons 
cerned, 


29. 
ral placed reliance upon a decision of 
the Supreme Court in Sakhawat Ali Vs 
State of Orissa, (1955) 1 SCR 1004 ab 
p. 1010 = (AIR 1955 SC 166), wherein 
Bhagwati, J. has said— l 

Mees es that legislation enacted for the 
achievement of a particular object or 
purpose need not be all embracing. If 
is for the Legislature to determine what 
categories it would embrace within the 
scope of legislation and merely because 
certain categories which would stand on 
the same footing as those which are 
covered by the legislation are left out 
would not render legislation which . has 


` been enacted in any mannér discrimina 


tory and violative of the fundamental 
right guaranteed by Article 14 of the 
Constitution.” 

The observation must be appreciated 
with reference to the facts of the case, 
It was to repel the argument that only 
lawyers appearing against the Munici- 


The learned Advocate-Gene« 
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pality have been disqualified fo be can~ 
didates at the election and not the liti« 
gants themselves, The facts of this case 
and the point involved in it are too clears 
ly different for application of the ratio 
aforesaid. Reliance was also placed up- 
on'a decision of the Supreme Court in 
Attar Singh v. State of U, P, (ATR 1959: 
SC 564), at paragraph 9 at p, 567, where-~ 
im on a consideration of the relevant 
provision it was found that there was no 
such violent departure from the ordinary 
procedure so as to enable the Court to 
strike down the impugned provision in 
Chapter II of the Act as discriminatory. 
In my opinion, in the present case, there 
is a violent departure, 


pa Ea marries Fore tere also 
r our attention paragraph 23 of 
the judgment. of the Supreme Court at 
page 1467 in the case Harakchand Ra~ 
ttanchand v, Union of India, (AIR 1970 
SC 1453), An argument was advanced to 
challenge the vires of Sections 27 and 39 
of the Gold Control Act that the said 
provisions with regard to the licensing 
of dealers were more harsh than in the 
case of registered goldsmiths, It was re« 
pelled on the ground that the licensed 
‘dealers and certified goldsmiths 
formed separate classes and the classifica 
tion was a reasonable one, A licensed 
dealer is essentially a trader who does 
business of a wider magnitude than a 
certified goldsmith who is merely a 
craftsman, The more stringent provisions 
which were therefore applicable for 
licensing of dealers, than to certified 
goldsmiths were held to be valid. In the 
instant case, the position is just the re- 
verse, As I have pointed out above, two 
appeals are provided including one to 
the High Court in a suit under Section 
106 of the Act while there will be only 
one appeal and that also to the Collec- 
tor or to the Commissioner under the 
impugned Section 109. In my judgment, 
such a discrimination in the matter of 
procedure in the reverse gear must be 
held to be violative of Article 14, 


31. After a careful consideration 
of the matter, I have come to the con= 
‘clusion that clause (d) of sub-section (1) 
and sub-section (2) of Section 109 of the 
Act introduced by Bihar Act 6 of 1970 
are constitutionally invalid. As a corol~ 
lary to that, sub-sections (3) and (4) of 
section 109 also must be struck down as 
void. Clauses (a), (b) and (c) of sub-sec- 
tion (1) of Section 109 are not being 
struck down as they correspond to Sec~ 
tion 109 as it stood after amendment by 
Bihar Act 2 of 1965. In the matter of 
transfer of applications and suits pend- 
ing in the Civil Courts, similarly, the 
operation of Section 3 of Bihar Act 6 of 
1970 must be confined to such applica 
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tions and suits which are ‘covered by 
clauses (a), (b) and (c) of sub-section (1) 
of Section 109 and not clause (d). It also 
follows that sub-sections (2), (3) and (a) 
of Section 3 of Bihar Act 6 of 1970, must 
be struck down, because if within the 
limited scope of Section 3 any suit shall 
stand transferred, it shall be disposed of 
as a suit under Section 106 of the Act, 
for which a provision of appeal. is al~ 
ready there in Section 109-A. It is also 
to be made clear that I respectfully 
agree with the Bench decision of this 
Court in Chhatri Mehta’s case reported 
in 1967 BLJR 236. The portion of Bihar 
‘Act 6 of 1970 which has not been struck 
down as invalid by me must be under- 
stood to be.operative in the light of the 
said decision. In other words, suits pend- 
ing in the Civil Courts for declaration of 
title, confirmation of possession or re- 
covery of possession will remain pending 

in these Courts and will be triable only 
Dy them even though entry in survey 
has been challenged expressly or im- 
pliedly. It is no doubt true, as stated in 
the reasons for the impugned enactment, 
that “in the suits for correction of re~ 
cords ...... disputes relating to title and 
possession. are generally involved’, but 
it does not seem to be sound in law to 
enlarge the ambit of the power of the 
Revenue Courts for deciding complicat- 
ed title suits merely because in them are 
involved questions of correction of re- 
cord-of-rights, as the main plank of dis- 
pute in such cases would be title and 
possession. Compared to that, an alleged- 
ly wrong entry is an insignificant matter. 


32. For the reasons stated above, 
both the writ applications are allowed, 
the impugned ordér of the learned Mun~ 
sif dated 12-5-1970, contained in Anne~ 
xure 4 of C.W.J.C. 1428 of 1970, passed 
in Title Suit No. 48 of 1969 is quashed 
and so is also quashed the order dated 
5-12-1970, contained in Annexure Í of 
C.W.J.C, 2080 of 1970, passed in ‘Title 
Suit No. 175 of 1970. Both the title suits 
shall proceed in the Civil Courts in ac- 
cordance with law. Since C.W.J.C, 1428 
of 1970 has been allowed, it is not neces- 
sary to make any order in Civil Revision 
No. 847 of 1970, and it is dismissed as 
infructuous. There will be no order as 
to costs in any of the cases, 


S. N. P, SINGH, J.:— I entirely 
agree, 


S. K. JHA, J.:— I wholly agree. 
Petitions allowed, 
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Civil Revn. No. 1377 of 1973, D/- 
18-11-1973, against- decision of Girija 
Prasad Sharma, Addl, Sub-J., Bhagalpur, 
D/~ 3-7-1968. 


Land Acquisition Act (1894), Ss. 18 
and 26 — Reference case — Non-appear- 
‘ance of claimant — Dismissal for default 
ti Order is without jurisdiction — Court 
ean recall it under its inherent powers. 
(X-Ref:— Civil P. C. (1908), S. 151). 

(Paras 2, 3) 

Krishna Prakash Sinha and Ravi- 

nandan Sahay, for Petitioners, 


ORDER :— Certain land belonging 
to the petitioners was acquired under 
the Land Acquisition Act, 1894 (herein~ 
after called the Act). Collector’s award 
was made for a certain amount. The 
petitioners asked the Collector to make 
a reference under Section 18 of the Act 
as, according to them, the amount award- 
ed by the Collector was too inadequate. 
Accordingly reference was made by the 
Collector in Land Acquisition Case No. 
289 of 1964. On the 9th of Sentember, 
1967 a time petition was filed on behalf 
of the petitioners on certain grounds. 
The time petition was rejected and 
thereafter the court dismissed the land 
acquisition case for default. The peti- 
tioners filed an application, presumably, 
under Order 9, Rule 9 of the Code of © 
Civil Procedure (hereinafter called the 
Code) for restoration of the land. acquisi- 
tion case trying to make out a sufficient 
cause, The court below, on a consideration 
of the evidence adduced before it, did not 
find-in favour of the petitioners that 
sufficient cause prevented them from 
appearing when the land acquisition case 
was called out on 9-9-67. In that view of 
the matter, their application was dismiss- 
ed, The petitioners filed miscellaneous 
first appeal under Order 43, Rule 1 (c) of 
the Code, 


2a Learne counsel for the peti- 
tioners first pressed his miscellaneous 
appeal and endeavoured to persuade us, 
on the evidence adduced by the peti- 
tioners, to find sufficient cause for them 
for their non-appearance on 9-9-67. We 
did not feel persuaded to hold that there - 
was sufficient cause for their non-appear~ 
ance. Learned counsel for the petitioners 
then pointed out that the order of the 
court below passed on 9-9-67 dismissing 
the land acquisition case in default of 
appearance of the petitioners was with- 
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out jurisdiction as the court below had 
no power to dismiss a reference case 
under Section 18 of the Act for default 
, of the claimant. In support of the said 

proposition of law, learned counsel relied 
upon a Bench decision of the Madhya 
Pradesh High Court in Abdul Karim v. 
State of Madhya Pradesh. (AIR 1964 
Madh Pra 171) and some observations in 
a Bench decision of this Court in Bhadar 
Munda v. Dhuchua Oraon. (AIR 1970 Pat 
209). Learned counsel submitted that the 
application filed by the petitioners ought 
to have been treated as an application 
invoking the inherent jurisdiction of the 
court under Section 151 of the Code to 
recall the order dated 9-9-67 which was 
passed without jurisdiction. We were im- 
pressed by this argument. The claimant 
has to file a petition before the Collector 
under Section 18 of the Act asking him 
to make a reference to the court. On such 
reference being made, the claimant does 
mot become a plaintiff or a petiticner in 
the land acquisition case; rather under 
Section 20 of the Act the court has 
serve a notice even on the claimant who 
had filed the application before the Col- 
lector asking for a reference under Secs 
tion 18 of the Act. The court has to make 
an award under Section 26. Althoughi 
Section 53 provides— 


“Save in so far as they may be ins 
consistent with anything contained in 
this Act, the provisions of the Code of 
Civil Procedure (XIV of 1882), shall 
apply to all proceedings before the Court 
under this Act.” 


land acquisition reference case can- 
ot be dismissed for default on non-ap- 
earance of the claimant. Order 9, Rule 8 
read with Section 141 of the Code or 
Section 53 of the Act will not apply to 
uch a case. The court has to make an 
award even in absence of any evidence. 
The court may be obliged to accept and 
determine the amount of compensation 
mentioned in the Collector’s award as 
orrect. But that is not to say that a 
urt can dismiss the reference case for 
efault. An order passed by the court 
below. therefore, refusing to exercise the 
inherent jurisdiction of the court is not 
appealable. And, that is the reason that, 
t the request of the learned counsel for 
e petitioners, we treated this miscella- 
eous first appeal as a civil revision and 
roceeded to hear it as such. 
_ 3. In our opinion, the order dated 
(8-9-67 passed by the court below dis- 
missing Land Acquisition Case 289 of 
1964 for default was without jurisdic- 
tion; this ought to have been recalled in 
exercise of the inherent power of the 
court. We accordingly allow this civil 
revision, set aside the order of the court 
below dismissing the application for re- 
storation of the land acquisition ease and 
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direct the court below to recall the order 
dated 9-9-67 and proceed to make the 
award in accordance with Section 26 of 
the Act on such materials as were avail- 
able before the court on that date, ie, 
9-9-67. In this civil revision we cannot, 
justifiably in law, allow the petitioners 
to adduce any further evidence because 
ït is not for us to examine in this civil 
revision whether the time petition filed 
by them on 9-9-67 was rightly rejected 
or wrongly rejected. This matter may 
come up for consideration if a first ap- 
peal is filed in this Court from the award 
which may be made by the court below, 
in pursuance of our direction, on the 
materials available on 9-9-67. In that 
first appeal it may be possible for the 
petitioners to agitate that their time peti- 
tion was wrongly rejected and then it 
will be for the first appellate court to 
take such view of the matter as it may 
deem fit and proper to take for deciding 
the case in accordance with law. As the 
State of Bihar has not appeared to op- 
pose this application, there will be no 
order as to cost, 

Revision allowed. 





AIR 1974 PATNA 177 (V 61 C 50) 
N. L. UNTWALIA, C. J. AND 
NAGENDRA PRASAD SINGH, J. 


Anhia Mandalanin and another, Ap- 
pellants v. Baijnath Mandal and another, 
Respondents. 


A. F. A. D. No. 535 of 1969, D/- 6-11- 
1973, from decision ef Ramavatar Lal 
Das Addl. Dist, J.„ Dumka, D/- 28-5- 

Index Note:-—- (A) Hindu Succession 
‘Act (1956), S. 15 (2) (a) — “Heirs of the 
father” —— Whether the term includes 
the widowed step-mother who had re- 
ieee before coming into force of the 

et. 


Brief Note:-— (A) The suit proper- 
ties were inherited by a female Hindu 
from her father in 1947 as her step- 
mother remarried before 1956. She died 
unmarried after coming into force of the 
Hindu Succession Act surviving her step- - 
mother and father’s. sisters. In the cir- 
cumstances, the properties would not 
devolve on the step-mother who had re- 
married before coming into force of the 
Act but on the father’s sisters. Under 
the Hindu law, a widow on remarriage 
lost her right to succeed to her husband's 
estate. But if the widow has remarried 
after coming into force of the Act, as is 
clear from Sections 24 and 28 of the Act, 
then on the date the succession opens 
under it the widow is not disqualified 
from inheriting the property of her hus- 
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band. But the widow who had died a 
civil death so far as her right to become 
the heir of her husband is concerned 
cannot ‘be brought to life by virtue of 
Sections 24 and 28. Merely by her res 
. marriage she was not disqualified from 
inheriting property of her first husband 
because of Sections 24 and 28. These 
sections have not retrospective or retro~ 
active action. (Paras 3, 4, 5): 


Moreover, (Gj a steo-mother is not a 
mother even under the Hindu law as it 
‘was in vogue before coming into force of 
the Act (ii) The term ‘mother’ in Section 
15 (1} (c) will not cover the case of 2 
step-mother and (iii) even if it covers, 
Section 15 (2) (a) will exclude Section 15 
(1) (b) and (c). (Mulla’s Hindu Law, 13th 
Edition, P, 107 and ATR 1924 Bom 360, 
Rel. on.) (Para 6} 


Nawal Kishore Prasad Sinha, for 
‘Appellant; Thakur Prasad and Hari Pras 
sad Sharaf, for Respondents, 


UNTWALIA, C. J.:- There is an 
fnteresting and important point of Hindu 
law involved in this second appeal filed 
by the plaintiffs. The facts of the case 
may be stated in a narrow compass and 
at the second appellate stage they were 
no longer in dispute. One Chaitan Man- 
dal had a wife named Bhodia. Chaitan 
had a daughter Basia from Bhodia. Bho< 
dia died. Chaitan took a second wife 
named Budhia who was defendant No. 2 
in the action and is respondent No. 2 in 
this appeal. Chaitan had two sisters who 
are the plaintiff-appellants. Chaitan died 
sometime in or about the year 1947 leav- 
ing Budhia as his widow and Basia as 
his daughter from his first wife Bhodia, 
Some time after the death of Chaitan 
but before 1956 Budhia remarried onè 
‘Ananti Lal Mandal ‘Therefore, Basia 
came in possession of the entire property 
left by Chaitan being his only heir alive 
at that time. She was a minor and was 
living with her maternal grand father. 
There were some litigations—both cri- 
minal and civil—between the two sis~ 
ters of Chaitan, namely, the plaintiffs 
and Basia. In the year 1956 before com~ 
ing into force of the Hindu Succession 
‘Act, 1956 (hereinafter called the Act) a 
compromise was entered into between 
the two sisters and Basia, the latter act- 
ing through her guardian—the maternal 
grandfather. Basia died after coming in~ 
to force of the Act. She died unmarried. 
‘Budhia executed a sale deed in favour of 
defendant No. 1 respondent No. 1 in res- 
pect of the properties left by Basia. 
Budhia, it appears, claimed to be the heir 
of Basia’s property after her death. 
Plaintiffs filed the suit for declaration of 
title to, and recovery of possession of, 
the suit properties, alleging that after 
‘Basia’s death they were the heirs, unden 
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the Act, of the property left by her and 
mot Budhia; Budhia had no right to exe- 
cute a sale deed in favour of defendant 
No. 1. The suit was resisted by the said 
defendant. It was decreed by the trial 
court but dismissed by the lower appel- 
late court on the filing of appeal by de=- 
fendant No. 1. Hence the second appeal 
by the plaintiffs, 

2. There is no doubt that the in- 
heritance of the properties left by Basia 
‘will be governed by the Act. Section 15 
‘prescribes the general rules of succession 
in the case of female Hindus and it reads 
as follows:— 


_“(1) The property of a female Hindu 
‘dying intestate shall devolve according 
to the rules set out in Section 16,— 


(a) firstly, upon the sons and daugh-= 
fers (including the children of any pre~ 
HRe son or daughter) and the huss 

and. 

(b) secondly, upon the heirs of the 
busband; 

i (e) thirdly, upon the mother and 
er; 

(d) fourthly, upon the heirs of the 
father, and 

(e) lastly, upon the heirs of the 
mother. 

(2) Notwithstanding anything con~ 
tained in sub-section (1),— 

(a) any property inherited by a fe- 
male Hindu from her father or mother 
shall devolve, in the absence of any son 
or daughter of the deceased (including 
the children of any pre-deceased son or 
daughter) not upon the other heirs refer- 
red to in sub-section (1) in the order spe- 
ecified therein, but upon the heirs of the 
father, and 


(b) any property inherited by a fe- 
male Hindu from her husband or from 
her father-in-law shall devolve, in the 
absence of any son or daughter of the 
deceased (including the children of any 
pre-deceased son or daughter) not upon 
the other heirs referred to in sub-sec- 
tion (1) in the order specified therein, 
but upon the heirs of the, husband.” 


The order of succession and the manner 
of distribution among heirs of a female 
Hindu have been engrafted in Section 16 
of the Act. It is not necessary to quote 
that. Reading Section 15 (1) with the 
aid of sub-section 2 (a) in this case it is 
clear that Basia’s property would de= 
volve under clause (d) of sub-section (1) 
upon the heirs of the father of Basia, 
mamely heirs of Chaitan Mandal. She 
had no heirs of the type mentioned in 
clause (a) nor of clause (b). Even assum+4 
ing that the step-mother could be cover- 
ed by the word ‘mother’ in clause fe), ale 
though not accepting it, clauses (b) and 
{c) were excluded by sub-section (2) (a). 
The only question for determination 
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therefore, is who, after coming into force 
of the Act, on the death of Basia, was 
her father’s heir on whom devolved her 
property. Was that heir Budhia who had 
remarried before coming into force of 
the Act or were the plaintifis, the two 
sisters of Chaitan, such heirs? If Budhia 
was an heir of Chaitan when succession 
reopened on the death of Basia, un- 
doubtedly Chaitan’s sisters would be ex- 
cluded, the widow of Chaitan would get 
preference over his sisters. 

3. It was a well settled principle 
of Hindu Law which was in vogue be- 
fore coming into force of the Act that a 
widow by her second marriage forfeited 
the interests in her deceased husband’s 
estate and it passed to the next heir of 
her deceased husband as if she were 
dead. Vide Section 2 of the Hindu 
Widows’ Re-marriage Act, 1856, which 
reads as follows— 

“All rights and interests which any. 
widow may have in her deceased hus< 
band’s property by way of maintenance 
or by inheritance to her husband or to 
his lineal successors, or by virtue of any 
will or testamentary disposition confer- 
ring upon her, without express permis- 
sion to remarry, only a limited interest 
în such property with no power of ali- 
enating the same, shall upon her re- 
marriage cease and determine as if she 
had then died, and the next heirs of her 


position is different— 


4. Section 24 of the Act pro- 
wides—— i 
*Any heir who is related to an in- 


testate as the widow of a pre-deceased 
son, the widow of a pre-deceased son. 
of a pre-deceased son or the widow 
of a brother shall not be entitled to suc- 
ceed to the property of the intestate as 
such widow, if on the date the succession 
opens, she has re-married.” 

Section 28 says— 

"No person shall be disqualified from 
succeeding to any property on the 
ground of any disease, defect or defor- 
mity, or save as provided in this Act, on 
any other ground whatsoever. 

eading these two sections together, 
therefore, it is clear that if on the date 
the succession opens under the Act the 
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widow has remarried then she is not dis- 
qualified to be an heir of her husband be- 
cause she is not one of the disqualified 
widows mentioned in S. 24—widows who 
become disqualified by sre-marriage. 
There can, therefore, be no doubt that 
if the widow has re-married after com- 
ing into force of the Act then on the 
date the succession opens under it the 
widow is not disqualified from inheriting 
the property of her husband or getting a 
share in it by inheritance. But can it be 
Said that a widow who was in the eye of 
law dead and ceased to be the widow 
or surviving half of her husband before 
coming into force of the Act becomes en- 
titled to succeed as an heir of her hus- 
band because she is not disqualified 
under the Act in view of the provisions 
contained in Sections 24 and 28? In other 
words, is it correct to say that the widow 
who had died a civil death, so far as her 
right to become the heir of her husband 
is concerned, is brought to life by virtue 
of the operation of the law contained in 
Sections 24 and 28 of the Act? To my 
mind, the answers to the questions posed 
must be in the negative. On the 17th 
June, 1958 when the Act came into force 
Budhia in the eye of law was dead and 
gone as a widow of Chaitan, She was 
mot a widow of Chaitan on that date. She 
was the married wife of her second hus- 
band. By the re-marriage she had ceas- 
ed to be the widow of Chaitan. It is, 
therefore, difficult to accept the argu- 
ment put forward on behalf of respon- 
dent No. 1 that Budhia came back to life 
in the eye of law in 1957 and became 
the heir of Chaitan. If on the 17th June, 
1956 she was widow of Chaitan and had 
not ceased to be so by re-marriage, then, 
on the opening of the succession on the 
death of Basia, by legal fiction there 
was no difficulty in taking the view that 
in the death of Basia has to be imagin- 
ed the death of her father Chaitan, and 
then on that date it has to be seen whe- 
ther Budhia was a disqualified heir. 


Merely by her re-marriage she was not 


disqualified from inheriting the property 
of Chaitan because of Sections 24 and 28 
of the Act. The language of either of 
these two sections does not suggest that 
they have a retrospective or retroactive 
action. It is difficult to accept the argu- 
ment put forward on behalf of respon- 
dent No. 1 by his learned counsel that 
even a widow who had forfeited her 
right to inherit her husband’s property 
before coming into force of the Act by 
re-marriage becomes a qualified heir 
after coming into force of the Act. 


5. The view which I have ex- 
ressed above is amply borne out by the 
language of Sections 25 and 26 and espe- 
cially of the latter. Section 25 clearly is 
prospective and Section 26 which covers 
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the cases of both the periods—before or 
after..commencement of the Act—is 
couched in a different language and 
runs thus— 


“Where, before or after the com- 
mencement of this Act, a Hindu has 
ceased or ceases to be a Hindu by con- 
version to another religion, children Dorn 
to him or her after such conversion and 
their descendants shall be disqualified 
from inheriting the property of any cf 
their Hindu relatives unless such child- 
ren or descendants are Hindus at the 
time when the succession opens”, 


6. Mr. Thakur Prasad, fearned 
counsel for respondent No. 1 strenuously 
argued that there was no difficulty in 
- Budhia’s getting Basia’s property as the 
latter’s step-mother. There are obvious 
difficulties in accepting this argument as 
sound. Firstly, a step-mother is noz a 
mother even under the Hindu law ss it 
was in vogue before coming into force of 
the Act as is found mentioned at page 
107 of Mulla’s book, 13th Edition. Only 
a mother was entitled to get the ‘pro- 
perty of her son or her daughter, as held 
in the case of Bhiku Krishna v. Keshav 
Ramjiji, (AIR 1924 Bom 360). Step-mother 
was not So entitled. Even at page 799 the 
passage to which our attention was 
drawn by Mr, Thakur Prasad states— 


“A step-mother is nof entitled as 

mother to inherit to her step-son as oné 
of the heirs in Class I but she can be an 
heir as father’s widow under Entry 
of Clause If of the Schedule.” 
Secondly, the term ‘mother’ in clause fe) 
of sub-section (1) of Section 15 of ‘the 
Act, in my opinion, will not cover the 
case of step-mother and, thirdly, even if 
it covers, as I have already stated sub=- 
section (2) (a) of Section 15 in this case 
will exclude clauses (b) and (c) of sub- 
section (1). Undisputedly the suit pro- 
perties were Basia’s properties which 
she had inherited as a female ‘Hindu 
from her father Chaitan, 


1. For the reasons stated above, 
this appeal succeeds and is allowed, the 
judgment and decree of the lower ap- 
pellate court are set aside and the de= 
cree of the trial court is restored. There 
will be no order as to cost in this Court, 


NAGENDRA PRASAD SINGH, J. :— 
T agree, 


Appeal allowed, 


Ram Chander v, State 
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MADAN MOHAN PRASAD, J, 

Ram Chander Prasad Chaurasi 
Petitioner v. The State of Bihar and 
others, Respondents. 

Civil Writ Jurdn, Case No. 558’ of 
1973, D/- 7-9-1973. 

Index Note:— (A) Constitution of 
India, Art, 226— Replacement of manag- 
ing committee of a school by Board e 
Education — Can a petition by one o 
the trustees of the school be maintained. 

Brief Note:-— (A) The petitioner 
alleged a legal right as one of the truss 
tees of the school and as a member of 
the managing committee at least before 
the formation of the new committee 
which - was replaced. He was 
thus affected by the order of replacement 
and therefore had locus standi to main- 
tain the petition. It is not necessary thaf 
the petitioner must be the member of 
the committee which was being super= 
seded. AIR 1966 SC 828, Rel, on. 

(Para 10) 
index Note:— (B) Bihar High Schools 
(Constitution, Powers and Functions of 
Managing Committee) Rules (1964), R. 39 
= Can Ad Hoc Committee be appointed 
after the constitution of the first Manag+ 
ing Committee under the Rules? 


Brief Note:-— (B) Only when no 
Managing Committee in accordance with 
Rule 37 has been constituted, an Ad Hoe 
‘body can be appointed until a Managing 
Committee is constituted in accordance 
with Rules 3 to 10. Where the Board pur= 
ported to act on the ground that the 
Managing Committee’s term had come 
to an end, therefore, an Ad Hoc Commit- 
tee was being appointed, the Board acted 
without jurisdiction. Assuming that the 
power under Section 5 (2) of the Act was 
exercised by the Board, the appointmen 
was in violation of the rules of natural 
Hustice for not giving notice to the then 
existing Managing ittee under Sec- 
tion 5 (2). (1973 Bihar Bar Council J 396, 
Rel, on), (Paras 13, 16, 17) 

Index Note:— (C) Bihar High Schools 
(Constitution, Powers and Functions of 
(Managing Committee) Rules (1964), R. 39 
tm Has the Board jurisdiction to appoing 
Ad Hoc Committee even though the 
school is partially recognised? 

‘Brief Note:— (C) It is within the 
powers of the Board to grant recognition 
or withdraw it under Section 4 (b) of the 


Act. Where the Board granted recogni- - 


tion for the teaching in Classes VIII and 
TX and it was said by the Board (which 
is the final authority in this respect) that 
fit is continuing, the Board had jurisdic- 
tion to exercise its powers with regard 
to this school, even though the recogni- 
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Sion of the school was partial, od 
y (Paras 19, 20) 

C Basudeva Prasad, Radha Mohan 
Prasad and Narendra Prasad, for Peti- 
tioner; Krishna Prakash Sinha, Deogovind 
“Prasad and Uday Sinha, Standing Coun- 
sel No. 3, for Respondents, 

- ORDER :— This is an application 
“ander Article 226 of the Constitution of 
India for the issuance of a writ quashing 
jan order passed by the Secretary, Se- 
condary Board of Education, Bihar ap- 
pointing an Ad Hoc Committee in place 
of a Managing Committee of a school 
wand directing the respondents not to give 
effect to the same, 


2. The petitioner claims fo be a 
member of the Managing Committee 
‘which is sought to be replaced by the 
: împugned order as also a member of a 
'Board of Trust constituted in respect of 
the School. It is said that a high school 
called Uch Madhyamik Vidyalaya was 
started in the year 1964 by the petitioner 
and some others at Choukhandi Path in 
Sasaram in a rented building. This school 
‘was not functioning efficiently and there 
were financial difficulties, It was, there< 
fore, shifted to’ Rameshwarganj and it 
was renamed as Rameshwarganj Uch 
Widyalaya (hereinafter referred to as 
“the school’). In the year 1969 a Trust 
was created with regard to the owner- 
ship and the management of the school, 
‘A. Managing Committee was also consti- 
tuted. On the 2nd of November, 1970, the 
Board granted provisional recognition to 
the school for a period of-one year and 

is period was further extended upto 
the 31st .of December, 1971. The condi- 
tions upon which this provisional TEcog- 
mition had been granted having not been 
fulfilled, there was no further recogni- 
tion after the expiry of the same on the 
¿Bist of December, 1971. The school thus 
gemained an unrecognised institution, 


oe There was, however, : l: 
with the headmaster, one Sheopujan Rai, 
«who had defaleated some money of the 
chool and mismanaged it in other res- 
pects. Accordingly his services were ter- 
minated, This dismissed headmaster 
started another school af Choukhandi 
Path. There was then an effort on their 
behalf to amalgamate the two schools, 
The matter was placed before the 
(Managing Committee of the Rameshwar- 
ganj Uch Vidyalaya but they did not 
agree to amalgamation. This happened 
in May, 1972. Thereafter suddenly on the 
Yth of April, 1973 the Secretary of the 
school received a Ietter from the Secre- 
tary of the Board of Secondary Educa- 
Hon communicating the Board's decision 
of appointing an Ad Hoc Committee in 
place of the existing Managing Commit~ 
tee which is Annexure 5, This was done 
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trouble “No. 6 has, generally speaking, 


Pat. 181 


without any notice to the Managing 
Committee and without their being heard 
in this respect, The Secretary of the pro~ 
posed Ad Hoc Committee also wrote a 
letter dated the 6th of April, 1973 ask- 
ing the Managing Committee to hand 
over charge, which is Annexure 6, Hence 
this application, 


4. Neither the State of Bihar nor 
the officers of the Board of Secondary 
Education, nor the members of the Ad 
Hoe Committee who have been implead- 
ed as respondents to this application 
have filed any counter-affidavit. The act= 
ing headmaster of the school, respondent 
No. 6, alone has filed a counter-affidavit, 
This was, however, filed in respect of the 
matter of stay. When this application 
was admitted there was an order passed 
by this Court staying the operation of 
the impugned order in Annexure 5 and 
the demand in the letter (Annexure 6), 
It was, however,. ordered that if 
would be open to the respondents to 
move this Court for vacating the order 
of stay in case the statements made by 
the petitioner were not correct in res- 
pect of the matter of recognition and 
thel order by the Board having beem 
passed without any notice to the mems 
bers of the Managing Committee. Ress 
pondent No. 6, therefore, filed an appli-< 
cation for vacating the order of stay, 
This application came up for hearing 
before a learned Judge of this Court who 
directed that the main application itself 
may be placed for hearing since the 
points requiring decision for the confir-~ 
mation of, or vacating the stay order 
were themselves the main points in ress 
pect of the merit of the application. 
(Learned counsel for the respondents has, 
therefore, relied on the facts stated in 
this application controverting the alles 
gations made by the petitioner, 


ð: ` In this application respondent 
i contro- 
verted most of the important recitals in 
the petition, It has been denied that the 
petitioner is a trustee or a member of 
the Managing Committee of the school, 
It is denied that the petitioner and others 
named ‘by him had started the school, 
‘On the other hand, it is said that the 
‘school was started by the publie ou? of 
funds collected by them, It is said tha? 
soon after the coming into force of the 
Bihar High Schools (Constitution, Powers 
and Functions of the Managing Commit- 
tee) Rules, 1964 a meeting for the constix 
tution of the Managing Committee of the 
school was convened by the Subdivi- 
sional Education Officer as provided 
therein and a Managing ittee was 
constituted. Two members thereof, howa 
ever, resigned subsequently and in their 
place two persons, namely, Ramgopal 
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Kanodia and Sheonarain Ram .Chaurasia, 
were co-opted on the 25th of August, 
1969. Then the Subdivisional Education 
Officer issued a notice to members xing 
Tth of September, 1969 for the election 
of the President and Secretary and at 
that meeting the aforesaid two members 
were elected President and Secretary of 
the Committee, It is next said that the 


term of this Managing Committee hav-. 


ing expired on the 6th of September, 
1972 and the School being not managed 
properly, the Subdivisional Education 
Officer recommended creation of an Ad 
Hoc Body in its place, Accordingly, the 
aforesaid order was passed by the Board. 
It is said next that aforesaid Sheonarain 
Ram Chaurasia had filed a title suit chal- 
lenging the constitution of the Ad Hoc 
Committee but the plaint of the suit was 
rejected and thereafter he has set uo the 
present petitioner to make the same 
prayer before this Court. It is said that 
the Ad Hoc Committee started function< 
ing after its appointment and the order 
of stay ought, therefore, be vacated. 


6. A supplementary affidavit was 
also filed by the respondent wherein it 
is alleged that after proper inquiries he 
had found out that the school had been 


granted partial recognition (in respect of | 


teaching of classes VIII and EX) in the 
year 1966 and that was continuing. In 
support thereof the respondent produced. 
a letter from the Secretary of the Eoard 
(Annexure C}. Another supplementary 
affidavit was filed by this respordent 
producing different papers by way of 
annexures to show that the school was 
mot a proprietary school as claimed by 
the petitioner, 


7. The allegations In the pefition 
of the respondents and the supplement- 
ary affidavits aforesaid were again con< 
troverted by the petitioner in his re- 
Roinder. It is stated therein that the title 
suit aforesaid had failed on account of 
the notice under Section 80 of the Code 
of Civil Procedure and that an appeal 
was pending as against that order. An- 
mexure C was said to be a forged docu- 
ment. It was stated that the school had 
been treated as unrecognised after the 
expiry of the recognition on the 3lst of 
December, 1971 and its students ‘were 
allowed to appear as private candidates, 
in support of which fact the petitioner 
produced the letters, Annexures 7 and 
8. In another rejoinder to the sezond 
supplementary affidavit of respondent 
No. 6 it was said that the papers produc- 
ed to show that the school was not a 
proprietary one related to the school at 
Choukhandi Path which had continued 
to run as a separate school and not to 
the present school. It is also stated that 
tha partial recognition related to the 


school at Choukhandi Path and not fo: 
the present school, ; E 
_ 8 Learned counsel for the petis 
tioner has urged firstly that the order. 
appointing an Ad Hoe Committee is. 
without jurisdiction, whether it be an: 
order passed under Rule 39 of the Bihar 
High Schools (Constitution, Powers andi 
Functions of Managing Committee) Rules, ; 
1964 (hereinafter referred to as ‘tha; 
Rules’) or under Section 5 of the Act. | 
Secondly it has been urged that the: 
school having ceased to be a recognised: 
one the Board had no jurisdiction to 
appoint any Ad Hoc Committee. Learned . 
counsel for the respondents has, however, , 
urged that the petitioner has no locus: 
standi to maintain this application and - 
secondly that the school continued to be 
a recognised one though partially and, 
core the Board had such jurisdic<" 
m E 


_ 9. ¥ propose to deal first with the 
first objection raised by learned counsel 
for the respondents. The petitioner has 
alleged that he was one of the founders, 
of the school, that he is a member of the’: 
Board of Trust created in respect of the 
school and that he is also a member of 
the Managing Committee appointed by 
the Trust which is functioning. In order 
to substantiate the contention he has 
produced Annexure 1 which is the pro- 
ceeding of a meeting of the Managing 
Committee held on the i7th of May, 
1969 and which shows his presence there- 
in. This meeting of the Managing Com- 
mittee had dispensed with the services 
of the headmaster Sheopujan Rai. Annea 
xure 4 is a copy of the proceedings of 
another meeting dated the 5th of May, 
1972 which also show the petitioner as 
one of the members of the Managing 
Committee. At this meeting the Manag-. 
ing Committee had considered the pro- 
posal of amalgamation of the two schools 
at Choukhandi Path run by Sheopujan 
Rai and the Rameshwarganj School. IË 
appears. next from Annexure F (2) that 
the petitioner had received a sum of 
Rs. 110/- for the purpose of getting re- 
gistered sale deed in respect of the 
Jand being acquired for the school, In 
such circumstances } am not prepared to 
rely on the affidavit sworn by respondent 
No. 6 wherein he has stated that this 
petitioner had nothing to do with either 
the formation of the school or the Board 
of Trust or the Managing Committee, 
On the other hand, the respondent relies 
on Annexure A, a proceeding of a meete 
ing convened by the Subdivisional Edu- 
cation Officer on the 7th of September, 
1969, for the purpose of election of tha 
President and the Secretary of the 
Managing Committee. This petitioner has 
not been shown to be one of the mem- 
bers of the Committee present at the 


meeting. This document cannot conclu- 
‘sively show that the petitioner was nof 
“a member of the Managing Committee 
_at all. It only shows who were the per- 
sons present. It cannot be inferred there 
from that the petitioner was not a mem- 
ber at all In any case upon the docu- 
ments aforesaid it appears clear that the 
petitioner was a member of the Manag- 
. ing Committee at least before the forma- 
tion of this new Committee on the 7th of 
September, 1969. So far as the creation 
of the Trust is concerned, respondent 
: No. 6 merely says that it is a dishonest 
' ‘transaction. It appears that in the pre- 
-sent case the real fight between the par- 
ties is with regard to the ownership of 
. the school. It has already been mentioned 
that the admitted secretary of the school 
‘Sheonarain Chaurasia himself had filed 
-the title suit on the allegation aforesaid. 
It seems that the petitioner and others 
-claim the school to be a proprietary one 
whereas respondent No. 6 and others 
allege it to be a publie school. It seems 
thus that on this account the petitioner 
. and others are not recognising the Mana= 
ging Committee formed by the Suba 
divisional Education Officer. It appears 
that the trustees and others have set up 
a Managing Committee of their own. It, 
however, appears that the petitioner 
does not claim to be a member of the 
Managing Committee set up by the Sub- 
divisional Education Officer in accord- 
ance with the Rules aforesaid. The ques- 
tion whether one Managing Committee 
fs in control of the school or the other, 
has thus become a disputed question in 
the present case and upon the meagre 
materials it is difficult to say one way 
or the other. The fact, however, remains 
that the petitioner is a person who is 
undoubtedly interested in the school He 
fis making a claim that the . school is a 
proprietary one. It is not for him in 
order to be able to maintain a writ ap- 
plication to prove beyond doubt that his 
claim is correct. It is relevant to note 
that an appeal is pending against the re- 
flection of the plaint and the title suit 
filed by Sheonarain Chaurasia. Obvious- 
ly, therefore, the petitioner is a person 
yho is interested in the school and ad=- 
wersely affected by the impugned order, 


10. Learned counsel for the res- 
tpondents has urged that he cannot main- 
tain the present application because he 
fs not a member of the Managing Com- 
‘mittee which has been superseded by the 








ight as one of the trustees of the school 
foresaid and as a memoer of the Mana- 
ging Committee set up by the Board of 
ust, Obviously, therefore, he is a 


` tioner has urged firstly 
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person affected by the order. It is nof 
mecessary that the petitioner must be the 
member of the Committee which is be- 
ing superseded. True that such a mem- 
ber is directly affected by the’ order. 
However, even if a person is not a mem- 
ber of such Managing Committee and he 
has a legal right or interest, he can cer- 
tainly maintain an application for issu- 
ance of a writ. In the view which I have 
taken J am supported by a decision of 
the Supreme Court in the case of G. 
Venkateswara Rao v. Govt. of Andhra 
Pradesh, (AIR 1966 SC 828). In this case 
their Lordships held that a petitioner 
who seeks to file an application under 
‘Article 226 of the Constitution should 
ordinarily be one who has a personal or 
individual right in the subject-matter of 
the petition. A personal right need mot 
be in respect of a proprietary interest. It 
can also relate to an interest of a trustee 
and in exceptional cases, as the expres- 
sion “ordinarily” indicates, a person who 
has been prejudicially affected by an 
act or omission of an authority can fle 
a writ even though he has no proprietary 
or even fiduciary interest in the subject- 
matter thereof. Applying the principle 
of law laid down: therein to the circum- 
stances of this case there can be no doubt 
that the petitioner is a person who is 
prejudicially affected by the order, that 
he has a legal interest on the basis of 
his claim as a trustee and on the basis 
of the fact that he was a member of the 
Managing Committee before anothet 
committee was constituted by the Sub 

divisional Education Officer. In the case 
of Dr. N. V. Subba Rao v. Govt of An- 
dhra Pradesh, (AIR 1968 Andh Pra 98) 
a learned Single Judge has gone to the 
extent of saying that where the order is 
totally without jurisdiction the court 
would entertain an application for writ 
even at the instance of a stranger. It is 
not necessary for me in the present case 
to go to that extent in order to be able 
to hold that the petitioner is entitled to 
maintain this application. I do not, there« 
fore, find any substance in the prelimi“ 
nary objection raised by learned counsel 
for the respondents, 


11. 
the case, learned counsel 


Coming now to the merits of 
for the petix 
that assuming 
that the school was recognised and the 
Board had the right to pass orders under 
the aforesaid rules, it is obvious that the 
impugned order cannot be held to be 
with jurisdiction, firstly because they 
had no right to appoint an Ad Hoc Com= 
mittee under Rule 39 and secondly be- 
cause assuming that the order is unden 
Section 5 of the Act no notice was given 


to the Managing Committee before the 
order was passed and the principle o8 
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natural justice was violated, There is 
substance in this contention, 


12. It will appear that Chapter 
{II of the Rules contains the provisions 
relating to constitution of Managing 
Committee of a school other than a pro- 
prietary school Rule 3 lays down as to 
who would be the members of the Mana- 
ging Committee. Rules 4 to 383 provide 
for the manner in which such members 
are to be elected or selected or co- 
opted. Rules 9 and 10 provide for the 
manner of election of the President and 
Secretary of the Managing Committee. 
Rule 10-A about their suspension or re- 
moval, Rule 10-B with regard to the 
notices of meeting for election and Rule 
10-C with regard to the quorum at such 
meetings, Turning now to Chapter VIII 
which contains miscellaneous and transi- 
tory provisions, we find that Rule 36 pro- 
vides that the constitution of the Mana- 
ging Committee shall be deemed to be 
completed from the date on which the 
President and the Secretary are elected, 
appointed or nominated, as the case may 
be. Rule 37 lays down as follows:— 

“For each school a Managing Com- 
mittee shall be constituted in accordance 
with these rules, within a period of two 
years from the date of publication of 
these rules in the Official Gazette.” 
Next, Rule 38 provides that the Mana- 
ging Committee functioning in schools 
on the date when the Rules are publish- 
ed in the Official Gazette shall cease to 
function after a period of two years from 
the date of their publication or the day 
the Managing Committee is constituted 
under these Rules. The relevant Rule 39 
ig as follows:-— 


“Where a Managing Committee is 
mot constituted in accordance with these 
rules, within the period specified in the 
Rule 37, the powers and duties of the 
Managing Committee, President and Se- 
eretary shall, until its constitution in 
accordance therewith be exercised and 
performed by such persons as may be 
appointed by the President of the Board 
of Secondary Education for the purpose.” 


13. Reading these rules together 
it is obvious that the provisions of Rule 
37 are intended to provide a period of 
two years from the date of the publica- 
tion of these rules within which the 
Managing Committee has to be constitut- 
ed in accordance with the rules. Obvi- 
ously it has no application to a case 
where the Managing Committee has 
been once constituted in accordance with 
these rules and its term has expired, as- 
suming that it may so expire. In this 
connection it will be relevant to men- 
tion that it has been held by a Division 
Bench of this Court in the case of Ram 
Bilas Ojha v. President, Board of Secon~ 
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dary Education, Bihar reported in 1973 
Bihar Bar Council Journal 396, that tha 
Managing Committee as such does not 
come to an end and only the term of 
some of its members expires in accord= 
ance with the rules. Rule 39 thus obvi= 
ously means, because it refers to Rule 
37, that in case the first Managing Come 
mittee under the rules is not constituted 
within the period prescribed by Rule 37, 
the President of the Board may appoing 
persons to exercise the powers and duties 
of the Managing Committee its President 
and Secretary until the Managing Come 
mittee is constituted in accordance with 
the Rules. I have already mentioned that 
Rules 3 to 10 lay down the rules in ac-t 
cordance with which the Managing Com- 
mittee is to be constituted and its Presi- 
dent and Secretary appointed. Therefore, 
jt follows that where there has been no 
constitution of the Managing Committee 
in accordance with Rule 37 persons can 
be appointed to discharge the functions 
of the Managing Committee until a 
Managing Committee is constituted in 
accordance with Rules 3 to 10. Rule 39 
thus has no application to a case where 
a Managing Committee has already been 
constituted once in accordance with the 
Tules and a fresh Managing Committee 
has to be constituted subsequently. 

14, It is obvious that by these 
tules the rule making authority intend- 
ed to end the Managing Committees ex- 
isting at the date of the publication of 
these rules and for the constitution of 
Managing Committees in accordance 
with the rules. For that reason Rule 38 
provides that such Managing Committees 
as exist at the date of the publication of 
the rules shall cease to function after a 
period of two years from the date of 
publication of the rules or the day the 
Managing Committee is constituted under 
the rules. Thus the rule making autho- 
rity gave a period of two years as the 
time during which Managing Committees 
should be constituted in accordance with 
these rules. The positive direction to that 
effect is contained in Rule 37 and Rule 38 
is the resultant rule the effect of which 
is to prolong the life of the existing 
Managing Committee by two years or 
until the day the Managing Committee 
is constituted, 


15. I must point out that there is 
a lacuna in the wordings of Rule 38 in- 
asmuch as it does not say that the Mana- 
ging Committee shall cease to function 
after a period of two years from the’ 
date of publication of the rules or the 
day the Managing Committee is consti- 
tuted under these rules ‘whichever is 
earlier’, Rule 39 becomes meaningless if 
Rule 38 is to be read so as to provide 
for the continuance of the existing 
Managing Committee until the next 
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‘Managing Committee is constituted under 
‘the rules even though that be later than 
he expiry of the period of two years. If 
‘that were the meaning then Rule 39 
= would become absolutely redundant and 
‘there would be a conflict between Rules 
{88 and 39. If Rule 38 were intended to 
‘allow the existing Managing Committee 
‘fo continue to function even after two 
‘vears from the day of publication of the 
rules and until the constitution of the 
? Managing Committee under these rules, 
‘there would be no question of the Board 
appointing persons to exercise and per- 
form the powers and duties of the 
Managing Committee as laid down in 
Rule, 39. It is a well-settled rule of inter- 
pretation that an interpretation should 
be given so as to harmonise apparently 
conflicting provisions of law. Rule 38 
must therefore be read as providing that 
the existing Managing Committee shall 
-cease to function after the expiry of the 
period of two years from the’ date of 
‘publication of these rules or the day the 
Managing Committee is constituted, 
whichever is earlier. 


16. In any case, the purpose of 
“Rule 39 is to provide for the exercise of 
the powers and duties of the Managing 
Committee by persons appointed by the 
Board after the expiry of the period of 
two years specified in Rule 37. Reading 
the rules aforesaid the irresistible con- 
clusion is that Rule 39 has no application 
to the case where a Managing Commit- 
tee has been constituted in accordance 
with these rules within a period of two 
years from the date of the publication 
of the rules.. In the view which I have 
taken I am supported by the decision of 
the Division Bench of this Court in the 
ease of Ram Bilas Ojha, 1973 Bihar Bar 
Council J. 396 (supra) wherein in similar 
circumstances their Lordships held that 
Rule 39 was not applicable to the case 
before them as the Managing Committee 
had already been once-constituted after 
the rules had come into force. The posi< 
tion that Rule 37 did not apply was con- 
ceded in that case and for that reason 
the point did not require elaborate con- 
sideration. In the present case the Board 
purported to act on the ground that the 
Managing Committee’s term had come to 
an end and. therefore, an Ad Hoc Com- 
mittee was being appointed. The Board 
had no jurisdiction to appoint an Ad Hoc 
{Committee at least under Rule 39. 


17%. The only other provision 
which is relevant to the question under 
discussion is that contained in Section 5 
of the Act which is as follows:— 


5. Managing Committees. (1) For 
every high school there shall be a manag- 
ing committee constituted in such manner 
as may be prescribed, 


bees 


- 


(2) If the Board is of the opinion that 
the managing committee of a high school 
is not functioning in a’ way conducive to 
the maintenance of discipline among its 
teachers and pupils and is not carrying 
out the directions of the Board or ad= 
ministering the finances of such school 
properly it may, by an order, after giv- 
ing the managing committee a reasonable 
opportunity of being heard, suspend for 
a period not exceeding six months or dis« 
solve the managing committee: 


Provided that in case of high schools _ 
established and administered’ by minori- 
ties based on religion or language the 
Board shall not make such order. 


(3) Where the Board suspends or disa- 
solves a managing committee under sub- 
section (2), the powers and duties of the ; 
managing committee shall be exercised ° 
and performed by such person or persons 
as may be appointed by the Board until 
the expiry of the period of suspension or 
the reconstitution of the managing comas 
mittee, as the case may be. 

(4) Where a managing committee is 
dissolved under sub-section (2), a ‘new 
managing committee shall be constituted 
in accordance with the rules made in this 
behalf within one year of such dissolu< 
tion” 

It will be noticed that if the Board has 
formed an opinion as mentioned in sub- 
section (2) of Section 5 it has to give the 
Managing Committee a reasonable op- 
portunity of being heard. It can exercise 
the power of suspending or dissolving the 
Managing Committee only thereafter. 
Although the Board has not taken this 
as a ground in the present case for ap= 
pointing an Ad Hoc Committee in place 
of the Managing Committee, the respon- 
dent has produced a letter from the Dis- 
trict Education Officer (Annexure B 
dated 28-12-72) containing the recom- 
mendation that the Managing Commit- 
tee of the school should be dissolved and 
an Ad Hoc Committee be appointed. The 











be in violation of the principles of natu- 
ral justice for the ‘simple reason that no 
notice was given to the existing Manag- 
ing Committee nor were they heard in 
this respect as required by sub-section 
(2) of Section 5. The allegation that the 
Managing Committee was not heard has 
been made by the petitioner. There is 
however, no denial of this fact. The only 
answer given by the respondent is that 
no such notice was necessary. That is 
absolutely wrong. Before the Boar 
could exercise its powers under Section 
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5 (2) for dissolving the Managing Coms 
mittee it was bound to hear the Manag- 
ing Committee. Thus, even if the crder 
be taken to be one under Sections 5 (2) 
and 5 (8) of the Act it must be held to 
be bad in law, 


18. In either view of the matter 
the order cannot be supported either by 
the provisions of Rule 39 or of Section 
5 (3) of the Act. There is no other pro~ 
vision which entitles the Board to super- 
sede a Managing Committee and create 
an Ad Hoc body for the exercise of the 
powers and functions of the Manazing 
Committee. The order passed by the 
Board (contained in Annexure 5) must, 
therefore, be held to be without jurisdic- 
tion. Consequently the demand made by 
the Secretary of the Ad Hoc Committee 
(contained in Annexure 6) asking the 
existing .Managing Committee to hand 
over charge to him must also be held to 
be without any authority. Both these 
orders have, therefore, to be struck 
down, 


19. The other ground on which 
learned counsel for the petitioner has 
assailed the orders of the Board is that 
the school not being a recognised one 
the Board had no jurisdiction to appoint 
an Ad Hoc Committee. The argument is 
that the recognition having come to an 
end on the 3lst of December, 1971, it was 


no more a recognised school thereafter’ 


and the present order could nof, there~ 
fore, be passed. It has, however, been 
pointed out by the respondents that the 
school had been recognised partially in 
respect of teaching in classes VIII and 
TX as far back as 1966. It was in the year 
1970 that “full recognition” though pro- 
visionally, was given on the 2nd of Nov- 
ember, 1970 for a period of one year 
which again was extended for neerly 
another year, ie., until the 3ist of De- 
cember, 1971. The recognition beceme 
“full” inasmuch as the school was re- 
eognised for the purpose of teaching in 
classes X and XI also. Admittedly the 
terms ‘partial’ and ‘full’ recognition carry 
the sense that a partial recognition is for 
classes VIII and IX whereas full recog~ 
mition is’ for all the four classes from 
VIII to XI. The respondent has also pro- 
duced Annexure C, a letter from the 
Board saying that the partial recognition 
which had been granted to the school 
continued irrespective of the fact that 
the full recognition, ie, recognition with 
respect to teaching in classes X and XI, 
had come to an end. Section 4 of the Act 
defines the functions of the Board. Clause 
{b) of this section is as follows: 


“Subject to such conditions and re- 
striction as may be prescribed, the Board 
may grant recognition to schools im- 
parting instruction in secondary or high 
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er secondary education and suspend or 
withdraw such recognition and any res 
cognition granted by the Board to such} 
schools before the date of commence, 
ment of this Act and continuing on such! 
date shall be deemed to have been grants 
ed under this Act.” 


It will thus appear that it is within the 
powers of the Board to grant recogni“ 
tion or withdraw it. In the present case 
the Board had granted recognition for 
the teaching in classes VIII and IX and 
it is said by the Board that it is continu- 
ing. Obviously, therefore, even though 
the recognition of the school was par- 
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tial, the Board had the jurisdiction to, 


exercise its powers with regard to this 
school. Section 2 (b) of the Act defines 
a “high school” and says that it means 
@ recognised school imparting instruction 
im secondary or higher secondary educa- 
tion. The Act itself is, as the preamble 
shows, to control and regulate admin- 
istration of high schools. In my view, 
therefore, even though the recognition 
which continued after 1971, was partial 


and in respect of the teaching in classes} - 
VIII and IX alone the Board had juris+| , 


diction to pass such orders as were au- 
thorised by the Act or the Rules. The 
contention of learned counsel to the con- 
trary cannot, therefore, be accepted. 


20. Mr. Basudeva Prasad, hows 
ever, tried to get over this difficulty by. 
arguing that the “partial recognition’ 
which had been granted earlier must be 
deemed to have been merged in the “full 
Tecognition” granted subsequently and, 
therefore, when the “full recognition” 
had come to an end the “partial recogni 
tion” granted earlier had also come to 
an end. I am not prepared to accept this 
argument. So far as partial recognition 
was concerned, it was unconditional 
When the Board found that the school 
was fit to be granted recognition for the 
purpose of teaching in classes VIII and 
TX, it granted such recognition. For the 
purpose of teaching in classes X and XI 
they granted provisional recognition on 
certain terms. The period was again exs 
tended by another year so as to allow 
the school to fulfil the terms and condi 
tions in order that the recognition for 
the teaching in classes X and XI could 
be given permanently, It is not a case 
where a smaller right can be deemed to 
have merged in a bigger right. It is a 
case where recognition for one purpose 
was granted earlier and provisional re- 


cognition for another purpose was grant-j ‘ 


ed later though provisionally. Besides 
that, it must be borne in mind that the 
final authority in this respect is the 
Board itself. If the Board says as it does 
in the present case, that the recognition 
for teaching of classes VIII and IX still 
continues, it is not for the petitioner to 


Ye 
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say that if has come to an end. This 
‘argument is, therefore, of no avail, 

21. In view of my finding on the 
first contention of learned: counsel, how~« 
ever, this application has got to be allow< 
ed. The order passed by the Board con« 
tained in Annexure 5 is, therefore, quash~ 
ed. The demand made in Annexure 6 is 
also held to be without any authority. 
‘Let a writ of mandamus be, therefore, 
issued against the Board to forbear from 
giving effect to their order passed on the 
áth of April, 1973 appointing an Ad Hoc 
Committee. In the circumstances of this 
case, however, there will be no order as 


to costs, _. 
n Application allowed, 


-AWR 1974 PATNA 187 (V 61 C 52) 
S, SARWAR ALI AND LALIT MOHAN: 
SHARMA, JJ. 

_ Choudhary Janki Prasad and others, 
Petitioners v, State of Bihar and others, 
Respondents. 

Civil Writ Jur. Cases Nos. 1704 of 
1970 and 1409 of 1971, D/- 25-8-1973. 


Index Note: — (A) Constitution of 
India, Art. 30 — Can Theosophical So- 
ciety claim under Art. 30 protection re- 
garding administration pÍ educational in~ 
stitutions? 

Brief Note— {A) Under Art. 30 
minorities based on religion or language 
have right to establish/administer edu- 
cational institutions of their choice, 
Theosophical Society is neither based on 
religion nor on language. Therefore 
where Managing Committee of a school 
run by Theosophical Society was super« 
seded -by the Government, the conten- 
tion that the action was hit by Art. 30 
was negatived. AIR 1958 Pat 359; AIR 
1963 Pat 54; 1969 BLJR 343, Referred. 

(Paras 10 to 13} 
i Index Note:— (B) Bihar High Schools 
(Control and Regulation of Administra~ 
tion) Act, 1960, S. 5 — Can Ad Hoc 
(School) Managing Committees be recon~ 
stituted without complying with require 
ments of S. 5? 

Brief Note— (BY S, 5 envisages 
supersession/reconstitution of regular 
managing committees (of schools) form- 
ed under the Act. Where Ad Hoc mana- 


_ ging committee constituted under R. 39 


of the Bihar High Schools (Constitution, 


= Powers and Functions of the Managing 


Committee) Rules, 1964 was superseded 
‘and reconstituted under Rule 39 it was 


held that provisions of Section 5 could: 


not be attracted and applied to such ac- 
tion and that the impugned action was 
competent under Rule 39. (X-~Ref:— 


JQ/LQ/E316/73/VBM_ 


‘Tanki Prasad v. State (C, M. Sharma JJ < {Prs, 1-2] 
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Bihar High Schools (Constitution, Powers 
and Functions of the Managing Commit- 
tee) Rules, 1964, R. 39). (Para 14) 
Index Note:— (C) Constitution of 
India, Arts. 226, 227 — Recognition as 
fminority institution? (within Art. 30) 
under consideration — Without Govern- 
ment’s decision thereon, writ petition in- 
volving such recognition is premature. 
(X~Ref:— Constitution of India, Art. 30). 
(Para 15) 
C.W.J.C. No. 1704 of 19'70:— 
Gorakhnath Singh and Krishna Pd, 
Singh, for Petitioners; Birendra Pd. Singh 
(G. P. No. 2), K. N. Keshava and Prabhu 
Nath Roy, for Respondent. 


C.W.J.C. No. 1409 of 1971:—- 


Basudeva Pd.. Radha Mohan Pd. 
Om Prakash Sinha, Narendra Pd. and 
Mrs. Renuka Sharma, for Petitioners; 
Gorakh Nath Singh, Birendra Pd. Singh 
(G. P. No. 2) Prabhu Nath Roy, Awadh 
Kishore Pd.. Krishna Pd. Singh and Na- 
rendra Kumar Ambastha, for Respons 
dents. 

LALIT MOHAN SHARMA, J.: 
Both these writ applications relate to a 
High School in Gaya town and the main 
questions arising for decision are com~ 
mon and they, therefore, were heard to- 
gether and are disposed of by this com- 
mon judgment. C.W.J.C, 1704 of 1970 has 
‘been filed for quashing an order passed 
by the Secretary, Board of Secondary 
Education, as contained in Annexure ‘2’ 
to the writ application, whereby the Se- 
cretary has said that the Model High 
English School, Gaya, is fit to be recog= 
mised as an institution established by 
minority based on religion. C.W.J.C. 1409 
of 1971 has been filed with a prayer to 
quash the order passed by respondent 
No. 1 dated 26th August. 1971 consti- 
tuting an ad hoc committee consisting of ` 
respondents 3 to 5 in respect of the 
management of the said school as cona 
tained in Annexure ‘4 to the writ applis 
cation, 

Ze The petitioners’ case is that the 
said school was established in 1915 by 
the members of the Theosophical Society 
(hereinafter to be referred to as ‘the So- 
ciety’) and in accordance with the Memo- 
randum of Association, a true copy 
whereof is annexed to C.W.J.C. 1409 of 
1971 as Annexure ‘1’, a Board of Trus-< 
tees has been functioning as Governing 
Body of the school, and the ‘Trustees, 
under the provisions of the Memoran-= 
dum of Association, elect the offices 
bearers and other members of the Manaa 
ging Committee of the school. The peti- 
tioners further claim that the members 
of the Society profess a system of reli- 
gion on the notion that knowledge of 
divine things is gained by ecstasy, direct 
intuition or special individual inter- 
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course with God and superior things, 
and form a minority based on religion in 
Bihar. The school, as claimed to have 
been founded by the Society, is aczord= 
ingly protected by Article 30 of the Con- 
stitution of India and the order contain~< 
ed in Annexure ‘4’ to C.W.J.C. 1409 of 
1971, passed under the provisions of the 
Bihar High Schools (Constitution, Pow- 
ers and Functions of the Managing Com- 
mittee) Rules, 1964 (hereinafter referred 
to as ‘the Rules’) is illegal and ultra 
vires. The petitioners alternatively have 
submitted that even if the above plea on 
behalf of the petitioners be not accepted, 
the order (Annexure 4) is still illegal be- 
cause the supersession of the existing 
Managing Committee was permissible 
only under the provisions of Secticn 5 
of the Bihar High Schools (Control bee 
(hereinafter to be referred to as ‘the 
Act’) and the essential conditions in the 
said section have not been fulfilled. All 
the three petitioners of C.W.J.C. 1409 of 
1971 claim to be the members of the 
Model High English School Society and 
have filed the writ application in “hat 
capacity. 


3. Two persons, namely, Harihar 
‘Prasad Singh and Jaimangal Singh claim- 
ing respectively Secretary and Member 
of the Board of Trustees filed an appli- 
cation in C.W.J.C. 1409 of 1971 for being 
added as respondents and they also filed 
counter-affidavits challenging the claim 
made in the writ applications. No orders 
were passed on this application and 
when the case was taken up for hearing, 
we permitted the intervenors to oppose 


_ the writ application. There was no op30~ 


sition on behalf of the petitioners to their 
being added as party respondents to this 
writ case, I allow their prayer for being 
added as respondents in the writ csse 
They will be formally added as respon= 
dents 6 and 7 in the writ application. 
They have mainly asserted that the 
school was not established by the Son 
ciety and that the Society is not a reli- 
gious minority for the purpose of Artis 
cle 30 of the Constitution. They have 
also submitted that the last committee 
was itself an Ad Hoc Committee framed 
under Rule 39 of the Rules and, theres 
fore, the order in Annexure ‘4’ constitut~ 
ing another Ad Hoc Committee is not 
illegal and has been validly passed under 
Rule 39 itself and not under Section 5 
of the Act as suggested by the petition- 
ers, ‘They have further asserted that the 
writ application was premature inas- 
much as an application for recognition of 
the school as having been established by 
a religious minority is still pending be~- 
fore the Education Department of the 
State Government and also- because a 
suit being T, S. No. 336 of 1971 filed for 
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the same purpose is still pending in tha’ 
court of the Munsif, Ist Court. 

4. The main questions which: 
arise for decision are: S 

(a) Whether the school had ` been: 
established by the Society? 

(b) Whether the Society is a religīi= 
ous minority as claimed by the petition- 
ers in C.W.J.C. 1409 of 1971 within the 
meaning of Article 30 of the Constitus: 
tion? l 

(c) Whether the Writ Case No. 1409: 
of 1971 is premature? 

(d) Whether the order contained in 
Annexure ‘4’ to the writ application in 
C.W.J.C. 1409 of 1971 is illegal and ultra 
vires on account of non-fulfilment of the 
conditions mentioned in Section 5 of the | 
Act? 

(e) What order should be passed im . 
C.W.J.C. 1704 of 1970? a 

5. It has rightly been not dispuf® : 
ed that if the protection under Article ~ 
30 of the Constitution is available to the 
school, the order (Annexure 4) has to 
be quashed. (See Arya Pratinidhi Sabha .- 
v; State of Bihar, AIR 1958 Pat 359, Dia ` 
pendra Nath Sarkar v. State of Bihar, 
AIR 1963 Pat 54 and Md. Abu Sayeed 
Ahmad Khan v. State of Bihar, 1969 
BLJIR 343). 


6. In support of his contention 
that the school was established by the 
Society, Mr. Basudeva Prasad has refer 
red to the assertions made in paragraphs 
8, 9 and 17 of the writ application, Ans 
nexure 5 series which have been annex 
ed to the supplementary affidavit in 
reply to the intervention application and 
to Annexure 6 series to the petitioners’ 
reply to the counter-affidavits. Annexurad 
6/1 is the copy of a report of Mr. Pur= 
nendu Narain Sinha, Provincial Secre~ 
tary, Theosophical Society, Bihar and 
Orissa dated 4-10-1916 wherein the Se=- 
cretary had reported that at Gaya there: 
were two girls’ schools, established by, 
the Society which are functioning prox 
perly and a High English School also 
had been established in the town with 
the assistance of several persons named 
therein, Mr. Sinha had referred to those 
gentlemen as “our friends” which indi 
eates that they were also members of 
the society. It has also stated that the 
school was held in “Lodge House” means 
ing thereby the lodge building opened in 
1912 by Dr. Annie Besant, as mentioned 
in paragraph 3 of C.W.J.C. 1409 of 1971, 
Annexure 5 series as also the old origi- 
nal registers belonging to the school 
which were produced before us for our 
perusal clearly indicated that the full 
name of the school was Theosophical 
Model High English School, Gaya, Mz, 
Gorakhnath Singh, appearing ‘for the 
intervenor respondents contended ‘that 
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f? has not been established that 
tbe school was founded by the 
members of the Society and reli- 


.@d upon the recitals in Annexure ‘I’ 
which do not show that the Trustees 
were Theosophists, He further strongly 
relied on the lease (Annexure A/1) to the 
Intervention application, dated 1-5-1921 
whereby it appears that a lease was 
granted on behalf of the Society in 
favour of the school. He submitted that 

the school had been itself founded by 
the Society, there was no need for exe- 
wution of the lease. He also drew our at- 
tention to paragraph 5 of the lease 
wherein it was stated that if the School 
Committee failed to make necessary re- 
pairs as undertaken by them, the Society 
might get the premises vacated after giv- 
äng the school three months’ previous 
motice. I do not feel convinced by the 
arguments made on behalf of the inter- 
venor respondents. The document indi~ 
cates that a lease of the Theosophical 
lodge had been leased to the school for 
a period of 30 years on a nominal annual 
rent of Re. 1/- and this, to my mind, goes 
to support the contentions of the peti- 
f#ioners rather than to establish the case 
of the respondents. The statements made 
long time back in Annexures 6/1 and 6/2 
and the old registers belonging to the 
school are important pieces of evidence 
which fully establish the petitioners’ 
ease and I hold, therefore, that the 
Model School, Gaya, was originally esta~ 
blished by the members of the Society. 


4. The main question for decision 
is whether the Society is a religious 


minority within the meaning of Article » 


30 of the Constitution. It may be stated 
bere that it has not been asserted on be~ 
half of the petitioners that the Society 
is a minority based on language, Mr 
Basudeva Prasad has relied upon the dis~- 
cussion on the subject in the Encyclo< 
paedia Britannica and the meaning piven 
lin Webster's Dictionary and at the time 
of the hearing of the case he also placed 
‘before us the relevant discussions in En- 
cyclopaedia on Religion and Ethics. He 
has also placed great reliance on a Book 
2A Short History of the Theosophical So~ 
ciety’ compiled by Josephine Ransom 


and a booklet “Theosophy” by Annie 
Besant, 
8. The Encyclopaedia Britannica 


states that the main objects of the Sox 
ciety ares 

{1} To establish a nucleus of 
versal brotherhood of humanity; 

(2) To promote the study of compas 
rative religion and philosophy: 

{3} To make a systematic investiga~ 
gion into the mystic potencies of life and 
matter or what is usually termed occul< 
tis, 


unis 
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It was contended that having regard to 
the objects stated above, the Society has 
to be held as a community of religious 
denomination. 


9. The word ‘religion’, to my 
mind, has been used in Article 30 of the 
Constitution in the same sense in which 
an ordinary man in this country under~ 
stands. The word was not used in the ab- 
stract philosophical sense. It means what 
we understand by the word ‘religion’ in 
common parlance, for example, Islam or 
‘Budhism. The question is whether the 
Society is covered by the term. Mr. Basu< 
deva Prasad argued that the Society has 
& prayer of its own and members are 
interested in religious matter and in that 
view the petitioner's case should be 
accepted. He placed several portions 
from the Book “A Short History of the 
Theosophical Society” which stated that 
in the last century, soon after the forma~ 
tion of the Society, a decision was taken 
to merge the Society with Arya Samaj 
and the decision was implemented 
to some extent. However, soon the mem~ 
bers realised that the merger had taken 
place under some misapprehension and 
the two organizations hurriedly sepa- 
rated. Mr. Basudeva Prasad strongly: 
contended that this fact established that 
the Society had or has a religious cham 
racter so as to attract the protection of 
Article 30 of the Constitution. 


kind throughout the world. The Society 






"Society was neither a religious nor a 
charitable but a scientific body. Its ob~ 
fect was to enquire, not to teach, and its 
members comprised men of various creeds 
and beliefs”. It appears that the mem - 
bers of the Society disapproved many: 
of the dogmas of Christian religion and 
supported the oriental teachings and Col, 
Olcott was referred to as a friend of 
‘Aryan religion. One of the bye-laws 
adopted by London branch of the Society 
stated that no religious propaganda of 
any kind was within their contempla-~ 
tion. One of the three objects of the Sox 
ciety, as mentioned at page 105 of the 
Book, was: , 

*(2) to oppose the materialism ož 
science and every form of dogmatie theo- 
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logy, especially the Christian; to make 
known ‘the facts about Oriental religious 
philosophies, especially the pure esoteric 
teachings, in the Vedas, and in the philo- 
sophies of the Buddha, Zoroaster and 
Confucius’,” 
The fourth paragraph of the Circular on 
behalf of the Society, during the period 
when the question of its merger with 
‘Arya Samaj was under consideration, 
read as follows: 

(4) The Society is in connection and 
sympathy with the Arya Samaj of Arya- 
vart, one object of which Society is to 


elevate, by a true spiritual education, 
mankind out of degenerate, idolatrous 


and impure forms of worship wherever 
prevalent.” (See page 107) 


Tt appears, as stated on page 119 of the 
Book, that the decision to merge with 
Arya Samaj was taken by the Founders 
of the Society under some misapprehen-~ 
sion and when full rules of Arya Samaj 
were received in August, 1878, the mem- 
bers of the Society were of the opinion 
that the view of Arya Samaj was too 
sectarian for the Society to approve and 
the situation was hastily revised. Sub- 
sequently, there were bitter criticisms by 
the two organizations against each cther 
and the outcome of which was total se- 
_ werance of the two organisations. I am 
not ready to conclude from the fact, that 
there had been at one point of time mer- 
ger of the Society with Arya Samaj that 
the Society is a minority based on reli- 











It endeavoured to eliminate the hostility 
existing between different religions and 
promote goodwill. It also attempted that 
its members should take advantage of 


and Science as also in general betterment 
of the conditions of the mankind. It re- 
copnised the different religions and held 
em in great esteem, especially the 
teachings of the oriental saints. At page 
127 of the Book, it is mentioned that an 
idea was seriously considered at one 
point of time to establish a Parsi section 
of the Theosophical Society and at page 
162 it is stated that at Allahabad a brench 
of the Society was‘ formed exclusively 
for Hindus. Col. Olcott and another ima 
portant member of the Society Mr. Lead- 
beater, appeared to have been very sym- 
pathetic with Buddhists and the latter 
actually became a Buddhist, although 
continued as a member of the Society. 
When there was an attack on Buddkism 
by Christians, the Society gave a robust 
defence to the Buddhists. Priests of dif- 
ferent religions are stated to have given 
great support to the Society from time 
to time and some important personalities 
§n India including -certain Indian Rulers 


Janki Prasad v. State (L. M. Sharma J.J 


JA. I. R.: 


either became active members of the 
Society or were its supports withou® 
giving up or renouncing their religions. 


The Prime Minister of Egynt was also ; 
made an honorary member of the So«` 


ciety as stated at page 205. All these 
clearly go to show that the Society was 
mot an organisation of religious denomi- 
mation and it never meant to establish 
a new religion. Mrs. Annie Besant join- 
ed the Society and became an important 
member, and later its President. She 
delivered several lectures on subjects in- 
cluding ‘A World Religion’. It is stated 
at page 473 of the Book that ‘this title 
she presently changed to ‘Fellowship of 
Faiths’, as she found the former led to 


the idea that “a totally new religion was| . 


to be founded”. The anxiety on the part 
of Mrs. Annie Besant to dispel a doubt 
about a new religion being established 
is illuminating. 

ii. The other Booklet on which 
great reliance was placed on behalf of 
the petitioners is ‘Theosophy’ by Mrs. 
Annie Besant. She has stated that “Theo< 
sophy or mysticism, the direct knowledge 
of God by man, belongs equally to all 
great religions as their sustaining life 
and may be possessed by any individual, 
even outside any religious organisation.” 
She has further stated that “no man is 
truly a Theosophist who has not direct 
knowledge of God, but he may win this 
through any religion or by his own un= 
aided efforts,” 


12. .It was stated before us that 
the latest position of the Society is that 


admission to membership is obtained on ` 


recommendation of two members of tha 
Society and on the acceptance of the ob- 
jectives quoted from the Encyclopaedia 
Britannica above. In the Encyclopaedia 
of Religion and Ethics edited by James 
Hastings, it is stated that “the Theoso- 
phical Society is composed of students, 
belonging to any religion in the world 
or to none, who are united by their ap- 
proval of the above objects, by their 
wish to remove religious antagonisms, 
and to draw together men of good will, 
whatsoever their religious opinions, and 
by their desire to study religious truths 
and to share the results of their studies 
with others. Their bond of union is not 
the profession of a common belief, but 
a common search and aspiration of 
Truth They hold that Truth should be 
sought by study, by reflexion. by purity 
of life, by devotion to high ideals and 
and they regard Truth as a prize to be 
striven for, not as a dogma to be imposed 
by authority. They consider that belief 
should be the result of individual study. 
or intuition and not its antecedent, and 
should rest on knowledge, not on asser= 
tion, They extend tolerance to all, even 


a 
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to the intolerant, not as a privilege they 
bestow, but as a duty they perform and 
they seek to remove ignorance, not to 
punish it. They see every religion as an 
“expression of the Diviné Wisdom ang 
prefer its study to its cond@mnation and 
its practice to proselytism. Peace is their 
watchword as Truth in their aim.” 


13. It has not been suggested in 
the writ application that the memben 
belonging to a particular religion is con- 
verted to another religion when he be- 
comes a member of the Society. Having 
regard to all the circumstances which 
have been placed before us in this case, 
I think that the Society is not a minority 
based on religion within the meaning 

‘tof Article 30 of the Constitution. 


14. Mr. Basudeva Prasad next 
contended that the existing Managing 
Committee could be replaced by an Ad 
Hoc Committee only (by) an order 
passed under Section 5 of the Act and 
as the conditions mentioned in that sec- 
tion are not present in this case, the 
jurisdicti Mr. Gorakh 
Nath Singh, in reply, placed before us 
Annexure B/I to the intervention appli- 
cation which shows that 
Managing Committee itself was consti-~ 
tuted under Rule 39 of the 1964 Rules by 





deva Prasad has to be overruled as hav 
ing no force. Mr. Prasad has attempted 
to contend that the writ application is 
not premature, as was suggested on be- 
half of the intervenor respondents. It is 
not, however, necessary to decide this 
point. As the main point raised on be~ 
half of the petitioners is rejected, the 
writ application in C.W.J.C. 1409 of 1971 
is found fit to be dismissed, 


15. It has been contended on be~ 
half of the respondents that the observas 
tion of Shri Bhagwan Prasad in Anne~« 
xure 2 to the writ application in C.W.J.C. 
1704 of 1970 (which is also annexed as 
‘Annexure 3 to the writ application irm 
C.W.J.C. 1409 of 1971) has no force and 
is not a final order and the petitioners in 
‘C.W.J.C. 1409 of 1971 have moved the 
Education Department of the State Gov- 
ernment for recognition of the school as 
a minority institution. On the above 
ground, it was suggested that the writ 
application in C.W.J.C. 1409 of 1971 was 
premature and should be dismissed with- 
out being considered on merits, In view 


Ekawari v, Jadunandan Kamat 


the existing , - 


rr ll AAA A e EE RR fl 


Pat. 197 |! 
of this submission, I hold. that the writ 





tion. However, as I have already decided 
that the school has not been established 
by the petitioners in C.W.J.C. 1409 of 
1971 as a minority Institution, so as to 
entitle it to the protection of Article 30 
of the Constitution, the petitioner in C.W. 
J.C. 1704 of 1970 substantially succeeds, 
It is not, however, necessary to pass any 
formal order as prayed in this writ ap- 
plication, 


16. Tt appears that no regular 
(Managing Committee has been formed to 
look after the affairs of the school fon 
a long time and it is highly desirable 
that steps may be taken in that direction 
as soon as it may be possible. 


17. For the reasons discussed 
above, I dismiss both the writ applica- 
tions in C.W_J.C. 1409 of 1971 and 1704 
of 1970, but there will be no order as 
to costs. 

SAEWAR, ALI, J. :— I agree, 
Writ applications dismissed, 


“AIR 1974 PATNA 191 (V 61 C 53) 
MADAN MOHAN PRASAD, J. 
Ekawari and others, Appellants v, 
Jadunandan Kamat and others, Respon- 
dents. 
A. F. A D. No. 400 of 1968, Dj- 
31-10-1972, from decision of Manoranjan 


Prasad, Addi, Dist. J.. Darbhanga, D/- 
23-1-1967. 

Index Pe (A) Evidence Acf 
(1872), S. 44 — Cannot circumvent limi- 


tation in suit for setting aside decree ob- 
tained by fraud. 


Brief Note:— (A) In a suit for setting 
aside a decree on the ground of fraud 
and for possession, the fraud was held 
to be proved but the suit was dismissed 
being time-barred under Art. 95 of the 
Limitation Act. It was contended that by 
virtue of Section 44 of the Evidence Act 
plaintiff could still avoid the fraudulent 
decree and that the relief of setting 
aside the impugned decree may be ignore 
ed and relief of possession be granted. 

Held: That the pleadings had to be 
read as a whole and this suit being spe~ 
cifically covered by Art. 95, the benefit 
of Section 44 of the Evidence Act was 
not available. AIR 1955 Pat 66, Distin- 
guished. (K-Ref:— Limitation Act (1908), 


Art. 95). (X-Ref:— Limitation Act 1963), 
Art. 59). (Para 9} 
THQ/JQ/D387/73/CSI 
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Shree Nath Singh, Madhusudan 
Singh and Ram Nandan Prasad Singh, 
for Appellants; A, N, Chatterjee, for 
Respondents. 


JUDGMENT :— This second appeal 
is directed against the dismissal of the 
plaintiffs’ suit for setting aside a decreg 
on the ground of fraud and for recovery 
of possession of the properties involved. 


2. Briefly „stated, the plaintiffs” 
ease is that they were in possession of 
certain lands from which they were for- 
cibly dispossessed by defendant No. 1 on 
the 15th January. 1956. It is said that the 
said defendant had claimed to have pur- 
chased those lands in an execution sale 
arising out of a suit for money filed by 
the defendant against the plaintiffs. It is 
their case that they had no knowledge 
either of the money suit or of the decree 
passed therein or the proceedings in exe=« 
cution. arising therefrom. The processes 
în all those proceedings are alleged to 
have been suppressed fraudulently. On 
this allegation of fraud, the plaintiffs 
prayed in this suit for setting aside 
the aforesaid decree and the execution 
sale and in consequence thereof for re< 
storation of possession of the properties 
to the plaintiffs. It is said that it was only 
after their dispossession in January. 
1956, that they had made inquiries and 
learnt in February, 1956, about the afore< 
said fraud. The suit was filed on the 3rd 
January, 1959, 


3. The first defendant. who alone 
contested the suit, raised the plea that 
he had taken a sale of certain other lands 
from plaintiff No. 1. Sibu Sah. for a sum 
of Rs. 375/-, but he could not get posses= 
sion thereof, because those lands actually 
belonged to the branch of the uncle of 
Sibu Sah, and he wanted a refund of 
the money paid. but, not having got iti 
back from Sibu. he had filed' a money. 
suit and got a decree against the plain- 
tiffs Nos. 1 to 3. who alone were in ex= 
‘stence at that time. The aforesaid de= 
cree was put into execution and he had 
purchased those lands. During the course 
of the execution proceeding. once Sital 
Sah had appeared and filed a claim under 
Order XXI, Rule 58, of the Code of Civil 
Procedure, It is said that Sibu had actus 
ally made a Farzi transaction of sale in 
his favour, The miscellaneous judicial 
case was. however, dismissed. Thereupon, 
Sital Sah filed a title suit under Order 
XXI. Rule 63 of the Code against this 
defendant and the plaintiffs. This was 
also dismissed for default. This led to a 
miscellaneous judicial case under Order 
IX, Rule 9 of the Code, which was dis- 
missed on merits. There was an appeal, 
which also was dismissed. It is said that 
the notices were served on the plaintiffs 
' ån all those proceedings that they; 
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had definite knowledge of the decree and 
the execution relating to the money suit. 


. 4, Both the courts below came to 
the conclusion that the decree obtained: 
in the money suit and the execution sale 
were tainted with fraud. Both the courts 
held further that the plaintiffs had know= 
ledge of the aforesaid decree and execu~ 
tion as far back as December, 1952, whem 
notices were served in the title suii 
under Order XXI, Rule 63, of the Code, 
and the miscellaneous judicial case under: 
Order IX, Rule 9, of the Code. The trial 
court, however, held that the suit would 
have been barred, but, in view of the 
provisions of Section 44 of the Evidence 
Act, it was open to the plaintiffs to treaf 
the decree as a nullity, and get the re< 
liefs prayed for, The lower appellate 
court, however, came to the conclusion 
that this suit was specially framed as a 
suit for setting aside a decree on the 
ground of fraud, which would attract 
the provisions of Article 95 of the Limi« 
tation Act, and the suit was barred from 
the date of knowledge. The trial court 
had thus decreed the suit, which was 
reversed by the lower appellate court, 
Hence this appeal, 


5. Learned counsel for the appels 
lants has raised an interesting point, 
which appeared attractive in the begin< 
ning, but on a closer scrutiny I find that 
it is not tenable. The point raised is that 
fin view of Section 44 of the Evidence 
‘Act. the plaintiffs should be held to be 
entitled to show that the decree -was 
fraudulent and get rid of its effects, 
without asking for a declaration to tha 
effect that the aforesaid decree was ob< 
tained by fraud and thus without gete 
ting hit by the law of limitation prescrib< 
ed in Article 95 of the Limitation Act. 
Reliance has been placed on the decision 
in the case of Bishnunath Tiwary Va 
Mirchi (AIR 1955 Pat 66), 


6. In the aforesaid case, the ap-« 
peal had arisen out of a suit for redemp< 
tion of a usufructuary mortgage and for 
possession and mesne profits. The other 
side, however, had pleaded an earlier 
decree and court sale of the lands in 
question. The plaintiff had met the point 
by saying that the aforesaid sale ‘was 
tainted with fraud and, therefore, not 
binding. Admittedly. no suit for setting 
aside the earlier decree or court sale had 
been filed by the plaintiffs within the 
time prescribed. The question was whex 
ther it was open to the plaintiff to say 
that the decree and sale were tainted 
with fraud. There was a difference of 
opinion between the learned Judges, who 
heard the case initially, Lakshmi Kant 
Jha, C. J., and Rouben, J. one holding 
that in view of Section 44 of the Evia 
dence Act, it was open to the plaintiff to 
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show in a collateral proceeding that the 
decree and sale were fraudulent and not 
binding, the other learned Judge taking 
a contrary view. The matter was then 
placed before a third learned Judge of 
this Court, Ramaswami, J. He agreed 
with Lakshmi Kant Jha, C. J. So far as 
“the question of interpretation of Section 
44 of the Evidence Act was concerned, 
in the words of the learned Chief Jus- 
tice, the point fór decision was— 

“Whether the plaintiff can treat the 
sale as a nullity on the ground of the 
fraud of the mortgagee and seek redemp- 
sion of the mortgage without getting the 
sale set aside,” 


It may be mentioned that in that case, 
as in the instant case, both the courts 
below had held that the previous sale 
was vitiated by fraud of the mortgagee, 
but the plaintiff had no knowledge of the 
money suit or of the court sale. The 
learned Chief Justice, after reviewing the 
cases on the point, held— 


“But whatever may be the legal posi- 
tion of a party in England if a judgment 
or sentence be vitiated by his fraud, the 
law on the point is clear in India and 
well settled on authorities. It is true 
that so long as judgment, decree or order 
of a court of competent jurisdiction 
stands, it cannot be made the subject of 
a direct attack.” 


“Therefore, if a party to the proceed- 
ing in which it was obtained proceeds to 
enforce it in execution the adverse party 
affected by it cannot challenge its lega- 
lity on the ground of fraud or collusion. 
But it is the substantive right of every 
person affected by a judgment, decree or 
order of a court of competent jurisdic- 
tion to institute a suit for its avoidance 
on the ground of fraud or collusion with- 
in the time prescribed by the statute of 
limitation, and if the suit succeeds, the 
direct effect of it is avoided.” 


_ But the law does not require a judg- 
ment, decree or order to be set aside or 
reversed for a collateral attack on the 
ground of fraud, for Section 44, Evidence 
Act provides; 


“Any party to a suit or other pro- 
ceeding may show that any judgment, 
order or decree which is relevant under 
Section 40, 41 or 42, and which has been 
proved by the adverse party, was deli- 
vered by a Court not competent to deli- 
ver it, or was obtained by fraud or col- 
jusion.” 


The learned Chief Justice, therefore, 
held that the decree was a nullity for the 
purpose of a collateral attack. Reuben, 
J., however, held that a decree of a com- 
- petent court tainted with fraud is not 
a nullity, it is only voidable, In his view, 
Section 44 of the Evidence Act did not 
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make a fraudulent judgment, order or 
decree a nullity for all purposes and the 
power to challenge it is limited to cases 
in which the judgment or order is rele- 
vant under Section 40, 41 or 42 of that 
Act. He held that Section 44 had no ap- 
plication to the facts of the case. Rama- 
swami, J., held that fraud does not make 
a judicial act or transaction void but 
only voidable at the instance of the par- 
ties defrauded; that such a judicial act 
may be impeached on the ground of 
fraud or collusion in an active proceed- 
ing for rescission by way of a suit or by 
asking for a review of the judgment. The 
learned Judge, however, held that “the 
judgment may also be impeached in a 
collateral proceeding in which fraud may 
be set up as a defence to an action on the 
judgment or as an answer to a plea of 
estoppel or res judicata founded upon the 
judgment”. Applying the principle to 
the case before him, the learned Judge 
held that Section 40 of the Evidence Act 
applied and the plaintiff was entitled, 
under Section 44 of the same Act, to 
show that both the decree and sale in 
the execution proceeding were vitiated 
by fraud of the mortgagee and should 
be ignored and treated as a nullity in 
that suit. 


7. It follows from the decision of 
the aforesaid case that it is open to a 
plaintiff in a suit, other than a suit for 
setting aside a decree or sale, to chal- 
lenge a previous decree or sale as a nul- 
lity for the purpose of that case on the 
ground of its being tainted with fraud, 
and that section 44 of the Evidence Act 
enabled a party to do so, and in such a 
case Article 95 and the period of limita- 
tion prescribed thereby ‘would not stand 
in the way. 


8. The trial court, anois this 
principle of law to the present case, de~- 
creed the suit. The lower appellate Court 
did not do so on the ground that the pre- 
sent suit is one which is for the relief 
of setting aside the previous decree and 
sale themselves on the ground of fraud 
and Article 95 of the Limitation Act, 
therefore, stood in the wav of the plain- 
tiffs. I am of the view that the lower 
‘appellate court has correctly applied the 
principle of law laid down in the afore- 
said case. 


9. In order to decide whether the 
principle laid down in the reported case 
would apply to the present case, the 
frame, nature and scope of the present 
suit has to be determined. It is quite 
evident from the frame of the suit as 
evidenced by the plaint itself that the 
plaintiffs having stated all the details of 
nature of and the facts relating to the 
fraud, have prayed for the first relief, 
which is setting aside the decree and 


194 Pat, [Prs. 9-11] Ekawari v. Jadumandan (Madan Mohan Prasad J.) 


treating it as a nullity on the grourd of 
fraud. Relief No. 2 says that “as a conse- 
quence of relief No. 1,” a decree for pos- 
session be given. The other reliefs pray- 
ed for are mesne profits and costs. Learn- 
ed counsel for the appellants has tried 
to meet the situation by asking me to 
hold that it.is merely a suit for posses- 
sion and relief No. 1 was inartistizally 
framed. I have been asked to ignore re- 
lief No. 1 and to hold that even though 
the plaintiffs were not entitled to get-a 
declaration that the aforesaid decree and 
sale were fradulent, they were still en- 
titled to get a decree for possession, irres- 
nective of the first relief. I am afraid, I 
am unable to do so. It is well se-tled 
that the nature of a suit has to be deter- 
mined upon a reading of the entire 
plaint and finding out the essentials 
which go ta make up the case. Reacling 
the plaint as a whole I find that the pre- 
sent suit is nothing but a suit for setting 
aside the decree and the sale on the 
ground of fraud with the allegation that 
the plaintiffs had no knowledge of the 
aforesaid fraudulent decree and sale, 
until a particular date. The suit would 
have been within time if the plairtiffs 
had succeeded in proving the dat: of 
knowledge alleged by them. It appears, 
however, ‘that both the courts have fcund 
against them on this point and held that 
their case with regard to the date of 
knowledge is not true and it was not in 
February, 1956, that they came to kave 
the knowledge of the aforesaid dezree 
and sale, but that they had knowledge 
thereof long before, ie, in December, 
1952. It is not disputed that if the suit 
be, really and in essence, a suit for 
avoidance of the aforesaid decree and 
sale, it was barred by the law of limita- 
tion, if the date of knowledge alleged 
by the plaintiffs is not accepted, as has 
been done by the courts below. The de- 
cision in AIR 1955 Pat 66 has therefore, 
no application to the facts of the present 
ease. That was not a suit for seting 
aside a decree or sale on the grounc of 
fraud. On the other hand, the plaintiff 
of that-suit had not even mentioned a 
word about any fraud in respect of the 
previous decree or sale. Reliance was 
placed by the defendants on the facts of 
the previous decree and sale and it was 
only in defence that the plaintiff ^ad 
raised the plea in the suit for redemp- 
tion that the aforesaid decree and sale 
were nullity, tainted as they were with 
fraud, I am not prepared to accept that 
the decision in the case of Bishnurath 
Tiwary, AIR 1955 Pat 66 (supra) is an 
authority for the proposition that even 
though a person cannot file a suit for 
setting aside a decree or sale on the 
ground of fraud, the remedy being bar- 
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red by Article 95 of the Limitation Act, 
it is still open to him to file a suit for 
the same purpose, claiming the same re- 
lief and vet ask the court to ignore the 
mature of the suit and urge that it is 
open to him, in view of Section 44 of the 
Evidence Act, to show that the aforesaid 
decree or sale is tainted with fraud and 
a nullity. In this view of the matter, I 
am unable to hold that the plaintiffs can 
take any advantage of the concurrent 
findings in their favour with regard to 
the aforesaid decree and sale being taint- 
ed with fraud. They might be so, but the 
right of the plaintiffs to challenge the 
same by way of a direct attack and ask 
for their rescission was lost on account 
of lapse of time and got barred by Arti- 
ele 95 of the Limitation Act. 


10. In this connection, I may 
mention that upon the findings of the 
courts below, the plaintiffs had know- 
ledge of the aforesaid decree and sale, 
in the year 1952. The very fact that they 
did not challenge this transaction until 
the year 1959, is against them, and their 
conduct is one which would show that 
they had elected to rest content with 
things as they obtained. It appears that 
they took no steps whatsoever to chal- 
lenge the aforesaid decree and sale right 
up to the year 1959, even though they 
had knowledge thereof as far back as 
1952. In view of their right to challenge 
the same, by a suit for the aforesaid pur- 
pose, having been lost on account of 
Article 95 of the Limitation Act, there 
could be no escape from the conclusion 
that the suit was barred by time and the 
lower appellate court has rightly. come 
to this conclusion, 


11. Learned counsel has raised 
another point arising out of the findings 
of ‘the courts below with regard to the 
date of knowledge, My attention has 
been drawn to the fact that they have 
only found that these appellants had 
knowledge of the aforesaid decree and 
sale in December, 1952, and that there is 
no finding specifically to the effect that 
they had knowledge of the facts consti- 
tuting the fraud. It is said that time 
begins to run under Article 95 of the 
Limitation Act not from the date of 
knowledge of the decree or sale, but 
from the date of knowledge of the fraud. 
The words used in Article 95 are “when 
the fraud becomes known”. In this con= 
nection my attention has been drawn to 
Article 59 of the Limitation Act of 1963, 
according to which time begins to run 
from the period “when the facts entitl- 
ing the plaintiff to have the instrument 
or decree cancelled or set aside or the 
contract rescinded first becomes known 
to him”. Reference has next been made 
to Section 17 of the Limitation Act, 
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which says that “the period of limitation 
shall not begin to run until the plaintiff 
or applicant has discovered fraud or the 
_ mistake or could, with reasonable dili- 
-~ gence have discovered it,...... ” Upon the 
basis of the difference in the languages 
of the Articles and the section aforesaid, 
it has been urged that the law as it stood 
prior to the new Act of 1963 did not say 
about the point of time when with rea- 
sonable diligence the facts could have 
been discovered, and, therefore, that con- 
sideration does not apply to cases arising 
earlier than the aforesaid amendment of 
the Limitation Act. I am unable to accept 
that the law, as it stood prior to the 
amendment of the Limitation Act, did 

mot take into consideration the reason- 
' able time which a party ought to be 
allowed to make inquiries and discover 
the facts constituting fraud. When the 
law laid down that a suit would be with- 
in time if so from the date the plaintiff 
had become aware of the fraud, obvi- 
ously, while considering the question of 
the date of knowledge, the court did 
take into account the point as to whe- 
ther after having known of the exist- 
ence of the decree against him he had 
shown diligence in trying to gather the 
facts which constituted fraud. The dif- 
ference in language pointed out does not 


in my view enure to the benefit of the ‘ 


appellants, 


12. In the present case, it is obvi- 
ous that the plaintiffs had become aware 
of the existence of the decree and sale 
in the year 1952, and there is nothing 
on the record to show that 
made any: subsequent inquiries in the 
matter within a reasonable period and 
learnt of the fraud. On tne other hand, 
the case of the plaintiffs is that they 
learnt about the decree, the sale and the 
facts constituting the fraud long there- 
after, in the year 1956. In the present 
ease the plaintiffs were aware, according 


to their case, that notices, either of the, 


suit or of the execution proceedings, had 
not been served on them. No more facts 
were necessary for them to find out in 
order to arrive at the conclusion that 
the decree and sale were fraudulent. The 
knowledge of the decree and the sale, in 
the circumstances of the present case, was 
sufficient to make the plaintiffs aware of 
the fraud committed in the earlier suit 
and the execution proceeding. It is, there- 
fore, pointless to argue that in the cir- 
cumstances of the present case, there is 
any difference between the date of 
knowledge of the decree and sale and 
the date of knowledge of the facts con- 
stituting fraud. There is, thus no force 
in the contention that the courts below 
mot having said in so many words that 
the plaintiffs had become aware of the 


” 


Rameshwar Lal v. Sardar Amrik 


they had. 


Pat. 195 


fraud, interference with the judgment of 
the court below is required. 


13. Lastly, Mr. Shri Nath Singh 
has made an appeal to the conscience of 
this Court by: drawing attention to the 
fact that on the question of fact, the 
earlier decree and the sale have been 
found by the two courts below to be 
tainted with fraud and has urged that 
on equitable principles this Court ought 
to treat the relief for setting aside the 
decree as non-existent and give a decree 
for possession to the plaintiffs. I am 
afraid, it is not open to this Court to do 
so. Where the right of a party to chal- 
lenge a transaction has become .extinct, 
either by election on his part or by the 
law of limitation and a substantial right 
has thus accrued to the other party, and 
where there is a bar to the grant of a 
relief prayed for by a party, it will be 
stretching the law too far to say that 
the Court is entitled to do so, in spite of 
all these legal hurdles, on equitable 
principles. In the present case, I have 
shown that Section 44 of the Evidence 
Act does not enable the plaintiffs to do 
what they could have done by a suit 
within time under Article 95 of the 
Limitation Act. The suit having been 
framed for the purpose mentioned in 
Article 95 of the Limitation Act itself, 
Iam unable to hold that Article 95 
should be ignored. It would have been a 
different matter, if the point had been 
raised in a collateral proceeding or if 
the attack had been made for a collate- 
ral purpose. 


14, : In the result, I find that there 
is no substance in this appeal and it is 
accordingly dismissed with costs. 


‘Appeal dismissed, 
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Rameshwar Lal Sharma. Appellant v. 
Sardar Amrik Singh, Respondent. 

A. F, A. D. No. 96 of 1972. D/- 21-9- 
1973, from decision of N. N. Chakravarty, 
sat spat Dist. J., Hazaribagh, D/- 9-2- 

(A) T. P. Act (1882), Section 106 — 
— Evidence Act (1872), Section 116 — 
Landlord and Tenant — Suit for evic- 
tion of tenant — Question of title of land- 
lord raised by tenant — If Court bound 
to go into question of title, 


Where the plaintiff sues his tenant 
for eviction after due notice under Sec- 
tion 106, T. P. Act, and the tenant raises 
the plea that the plaintiff has no title to 
the property, the Court is not bound to 
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196 Pat. ({Prs. 1-4] 
decide the question of title if the tenancy 


is established. It is not the law that even 
though the relationship of landlord and 
tenant is proved it is still open to the 
tenant defendant to raise the question of 
title and insist on the suit being convert- 
ed into a title suit by a landlord agcinst 
his tenant, (Paras & 8) 

It is well known that in suits for 
eviction of tenants by Executors of a will 
of the Jandlord or by the agent of the 
landlord or by a Receiver appointed for 
the estate of the landlord. question of 
title of the plaintiff is not decided. AIR 
1968 Pat 415 (FB): (1968) ILR 47 Pat 730 
and (1903) ILR 25 All 498 (FB), Dist, 

(Para 8) 

(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (1947), Section 11 
(1) (d) — Ss. 2 (d) and 2 (f) — Land- 
lord’ — ‘Tenant?’ — Employee of land- 
lord is “tenant”. 

Questions arising in a suit under the 
above Act must be considered in the 
light of the definitions given in the Act. 
The employee of a landlord occupying a 
building of the landlord, is, under the 
Act. his tenant. by a fiction created by 
the Statute, (Para 8) 

(C) Evidence Act (1872), Section 115 
— Estoppel — Inconsistent pleas. 


Where, in the appeal in a suit for 


eviction by the landlord against the 
tenant, the tenant took up the position 
in argument that the Courts below had 
rightly not decided the question of title, 
he cannot. in the appeal from the de- 
cree passed after remand, turn round and 
argue that the lower Court should have 
decided the question of title. (Para 9) 


(D) Evidence Act (1872), Section 116 


—- Estoppel between landlord and tenant. ` 


The principle contained in S. 116 ap- 
plies to the title of the landlord who let 
the tenant in’. as distinct from any other 
person claiming to be reversioner. Al- 
though a tenant may have been put in 
possession by one lessor and there is a 
transfer of that interest to another par- 
son, if the tenant in possession attorns to 
the new transferee, the principle of estop~- 
pel will apply and the tenant will not 
have the right to question the title of 
such a plaintiff to whom he has attorned. 

(Para 10) 


(E) Registration Act (1908). S. 49, 
Proviso — Unregistered lease — Can be 
teceived in evidence of collateral tran- 
saction, 

An unregistered lease deed which ze- 
quired registration cannot be looked into 
for proving the tenancy, but may be can- 
sidered for the collateral purpose of as- 
certaining the nature and character of 
the possession of a party. (Para 12) 
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Cases Referred: Chronological Paras 


AIR 1968 Pat 302 = 1968 BLJR 93 (FB), 
ee! 


. Ugni y. Chowa Mahto 

AIR 1968 Pat 415 = 1968 BLJR 447 (FB), 
ee Ram v. Shiva Shankar Pra- 
a 6 
(1968) ILR 47 Pat 730, 

Mahabir 
AIR 1937 Pc 251 = 18 Pat LT 739. Kri- 
shna Prosad Singha v. Baraboni Coal 
Concern Ltd. 10 
(1903) 7 Cal WN 596, Ketu Das v. Suren- 
dra Nath Sinha 10 
Balmakund 
6 


Jiwan Ram v. 
6 


(1903) ILR 25 All 498 (EB), 
v. Dalu 


K. K. Sinha, Silesh Chandra Mishra 
and 8. S. Sinha ‘Shyam, for Appellant: 
J. C. Sinha, for Respondent. 


JUDGMENT :— This second appeal 
by the defendant arises out of a suit for 
his eviction from a house situate at Ram~< 
garh in the district of Hazaribagh. 


2. The case of the plaintiff was 
that the house belonged to one Sukhdeo 
Singh and the plaintiff had purchased it 
from him. The house was let out to the 
appellant as a tenant by Sukhdeo Singh 
near about the vear 1959 on a monthly 
rental of Rs. 18/-. There was, however, 
subsequently in the year 1962 an agree- 
ment entered into between Sukhdeo 
Singh and this. appellant that the latter 
would vacate the house by the 15th of 
November 1962, failing which he would 
be liable to pay rent at the rate of 
Rs. 40/- per month. The appellant did 
not vacate the house by the aforesaid 
date and continued to be in possession. 
Thereafter took place the sale of the 
house by Sukhdeo Singh to the plaintiff- 
respondent on the 4th July 1963. The 
appellant paid rent for the month of July 
and August 1963, to the respondent and 
Stopped the payment thereafter. There~ 
fore, a notice under Section 106 of the 
Transfer of Property Act was given by 
the respondent to the appellant for vacat- 
ing the house. The present suit was filed 
thereafter for his eviction as well as for 
arrears of rent. 


3. The defence of the defendant- 
appellant was that he was neither a 
tenant of Sukhdeo Singh nor of the pre- 
sent respondent. He claimed to have 
taken settlement of it from the Manager 
of the Court of Wards incharge of the 
Ramgarh Estate. He further alleged that 
there was a suit between him and the 
Rani of Ramgarh which ended in a com- 
promise between the two: in other words, 
the appellant claimed title in himself. 


4. Both the Courts below. held 
that the appellant was a tenant and 
decreed the suit. The appellant then 
filed a second appeal in this Court. At 
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the hearing of that appeal jit was con- 
tended on behalf of the appellant that 
two documents (Exhibits 14 and 14 (a}) 
-which were not registered ones were not 
admissible in evidence and the findings of 
the Courts below on the question of re- 
lationship of landlord and tenant having 
been mainly based on these two docu- 
ments, were vitiated in law. It was fur- 
ther contended that the Courts below 
had rightly not decided the question of 
title and the casual observation made by 
them that the plaintiff had title to the 
house was not of anv avail to him. The 
learned Judge who heard that second ap- 
peal agreed with the contention that 
Exhibit 14 {a), a document of lease, was 
not admissible in evidence. Ext. 14 was, 
however, found to be admissible. Ac- 
cordingly this Court directed the Court 
below to leave out of consideration Exhi- 
bit 14 (a) and to consider the evidence 
afresh in order to find out whether the 
relationship of landlord and tenant exist- 
ed. The matter having gone back on 
remand the lower appellate Court has 
considered the evidence on the point and 
found that the relationship of landlord 
and tenant existed between the parties, 
and, accordingly. decreed the suit. both 
in respect of eviction as well as in res- 
pect of arrears of rent. Hence, this ap- 
peal, 


5. Learned Counsel appearing on 
behalf of the appellant has raised two 
points before me; firstly that the lower 
appellate Court has refused to decide the 
question of title which it was bound to 


do, the question of title having been. 


raised by the appellant and secondly that 
the Court below has again relied upon 
Exhibit 14 (a) for the purpose of proving 
the tenancy. I must say at the outset 
that there is no substance in either of 
these two contentions. 


6. On the first point learned 
Counsel has urged that in every case as 
soon as a defendant sets up a plea of title 
either in himself or in some third party, 
irrespective of the fact that the suit is 
framed as between a landlord and a 
tenant and such relation is proved the 
question of title has got to be decided. 
In support of his arguments he has placed 
reliance on the decisions in the cases of 
Mahabir Ram v. Shiva Shankar Prasad, 
1968 BLJR 447 = (AIR 1968 Pat 415) 
(FB): Jiwan Ram v. Mahabir. (1968) 
ILR 47 Pat 730 and Balmakund v. Dalu, 
(1903) ILR 25 All 498 (FB). None of the 
cases aforesaid support the extreme pro- 
position of law urged by learned Coun- 
sel. In the case of Mahabir Ram, 1968 
BLJR 447 = (AIR 1968 Pat 415) (FB) 
(supra), the question was whether the de- 
fence regarding the eviction of a tenant 
under Section 11-A of the Bihar Build- 
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ings (Lease, Rent and Eviction) Con- 
trol Act, 1947 (hereinafter referred to as 
‘the Act’) having been struck down. the 
defendant had a right to put questions 
to the plaintiffs witnesses on the aues- 
tion of title. Tarkeshwar Nath. J., who 
delivered the judgment of the Full Bench 
held that the moment a defendant in such 
a suit takes the defence that he is ncé a 
tenant of the plaintiff landlord and no 
relationship of landlord and tenant was 
ever created, the position is that such a 
defence is taken by him not in the capa- 
City of a tenant, and. therefore, even on 
the striking out of his defence against 
ejectment he cannot be debarred from 
cross-examining the plaintiffs witnesses 
on the question of title. The question 
which fell for decision by their Lordships ` 
was not as to whether where the rela- 
tionship of landlerd and tenant is proved, 
it is still open to the defendant to set up 
his own or somebody else’s title. This case 
is, therefore, of no avail to the appellant. 
In the case of Jiwan Ram, (1968) ILR 47 
Pat 730 (supra), the suit was for evie- 
tion on the ground of non-payment of 
rent by the defendants, The defendants 
denied that they were tenants. The trial 
Court and the first appellate Court both 
found that the relationship of landlord 
and tenant between the parties had not 
been proved. They however. found that 
the plaintiff had title to the house. Ir 
such a situation the learned Judges who 
heard the case, held that where a ques- 
tion of title has been raised, the plaintiff 
could be called upon to pay proper court- 
fee as in a title suit. These decisions do 
not lay down the proposition of law that 
even though the relationship of landlord 
and tenant is proved, it is still open to 
the tenant defendant to raise the ques- 
tion of title and insist on the suit being 
converted into a title suit as distinguished 
from a suit by a landlord against his 
tenant. In the case of Balmakund. (1903) 
ILR 25 All 498 (FB) (supra), the plaintiff 
had filed the suit alleging the relationship 
of landlord and tenant. The defendant 
denied his title and set up in himself. 
The only issue framed was with regard 
to the relationship of landlord and tenant. 
Notwithstanding this, evidence as to 
title was also adduced on both sides. The 
Munsif came to the conclusion that the 
plaintiff had failed to prove the relation- 
ship of landlord and tenant, but being 
the owner of the property was entitled 
to eject the defendant. The lower ap- 
pellate Court held that the plaintiff 
could sueceed only if he proved his ten- 


ancy, and not on any other ground which 


was not an issue between the parties. 
The learned Judges held that the lower 
appellate Court had taken an erroneous 
view and referred the matter back to if 


- 
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for considering the question of title. It 
is significant that in this case as well as 
in the case of Jiwan Ram Nai. the plea of 
title was allowed to be investigated where 
the finding on the question of the rela- 
tionship of landlord and tenant went 
against the plaintiff. The reason is obvi- 
ous. The plaintiff mav have the right to 
eject a person treating him as a tenant 
in his capacity as a landlord and he may 
as well institute a suit for ejectment 
against a defendant, either as a tres- 
passer or in some capacity other than 
that of a tenant. Even though, therefore, 
he may fail to succeed in proving his 
case qua landlord v. tenant, he may still 
prove his case as the title holder against 
a defendant in any capacity other than 
that of a tenant. These cases do not lay 
down. the proposition of law that even 
though the plaintiff’s case has succeeded 
on the ground of the relationship of land- 
lord and tenant having been proved, it 
is still open to the defendant to sav that 
the plaintiff cannot succeed because he 
does not have in him the title to the 
property. Mr. K. K. Sinha has not been 
able to cite any decision directly support- 
ing his contention of law. 


7. The proposition of law enun- 
ciated by Mr. Sinha, if it were correct, 
would have the effect of laying down 
that in every case between a landlord 
and a tenant, as soon as the defendant 
raises the question of title by claiming it 
in himself or in somebody other than the 
landlord, the matter will have to be in- 
vestigated as if it were a full-fledged suit 
for declaration of title and possession. 
If that were so, it would belie the well- 
established principles of law that a tenant 
as such cannot challenge the title of his 
own landlord and he has a duty. rather, 
to support the title of his landlord. There 
are several other considerations which 
weigh against the arguments of learned 


Counsel, and I will deal with them 
hereafter. 
8. The present suit is one under 


Section 11 (1) (d) of the Act aforesaid. 
The word ‘landlord’ has been defined in 
Section 2 (d) as follows:— 


_ “ “landlord” includes the person who 
for the time being is receiving, or is en- 
titled to receive, the rent of a building 
whether on his own account or on behalf 
of another or on account or on behalf or 
For the benefit of himself and others or 
as an agent. trustee, executor. adminis- 
trator, receiver, or guardian or who 
would so receive the rent or be entitled 
to receive the rent, if the building were 
fat to a tenant.” 


Tenant’ has been defined in Section 2 
{f} as meaning “any person by whom. or 
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on whose account, rent is payable for a 
building and includes— ` 


(ij) a person continuing in possession 
after the termination of the tenancy in 
his favour: and 


(ii) a person who occupies building 
as an employee of the landlord of such 
building either on payment of rent or 
otherwise.” 


It will appear from the above that both 
the definitions of ‘landlord’ and setae 
are artificial for the purpose of the 
present Act and different from the 
definitions of ‘landlord’ and ‘tenant’ 
elsewhere. The definition of ‘tenant’ in 
Section 3 (3) of the Bihar Tenancy Act 
15, “a person who holds land under an- 
other person, and is. or but for a special 
contract would be liable to pay rent for 
that land to that person”. The definition 
of ‘landlord’ in S. 3 (4) of that Act is. “a 
person immediately under whom a tenant 
holds and includes the Government”. TIt 
will thus appear that the questicn arising 
under the Act has to be considered keep- 
ing In view the definitions given in the 
Act, and the general principles of law 
laid down without reference to the pre- 
sent Act _and irrespective of the limita- 
tion provided by this Act cannot be held 
to be applicable to the circumstances of 
a case under the present Act. Now read- 
ing the definition of ‘tenant’. even a per- 
son who is an employee of a landlord and 
is occupying a building, whether on pay- 
ment of rent or without it, is a tenant. 
This is a fiction created by the Statute. 
Could it be said, that in a suit bv a land- 
lord against such a person. the plaintiff ` 
has got to prove, over and above the 
existence of such relationship of land- 
lord and tenant, also his title to the pro- 
perty in the same manner? The ques- 
tion may very well be asked, whether an 
executor, appointed by a will, filing a 
suit for eviction of a tenant, will have to 
prove a title in himself apart from exist- 
ence of relationship of landlord and 
tenant, The question admit of no other 
answer except the negative. It is well 
known that when a will is probated the 
question of title to the property, the 
subject-matter of the will, is not decid- 
ed in such a proceeding. The executor 
appointed under a will cannot therefore, 
be asked in such a suit to prove either 
hig own title or that of the testator pro- 
vided he has proved the existence of 
relationship of landlord and tenant. An] 
agent does not have any title to anv pro-! 
perty in himself. It is only his principal 
who has such a title. If a suit is by an 
agent he cannot be asked to prove his 
own title. Similar is this case of an ad- 
ministrator to whom letters of adminis- 
tration has been granted his position be~ 
ing similar to that of an executant., in 
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such matter. A receiver appointed by 
a Court is an officer of the Court and 
does, not have any title to the property 
of which he is appointed a receiver, nor 
does the Court who holds the property 
in custodia legis, have any title to such 
'a property. The Court deals with the 
property for the benefit of such real 
owner, It is difficult to conceive that in 
suits by such persons who come within 
the definition of the term ‘landlord’ 
within the meaning of Section 2 (d) of 
the Act. the plaintiffs shall be. bound to 
prove their own title. to the property. It 
has, therefore, to be held that in a suit 
of the present Act, it cannot he laid 
down, as asked by Mr. Sinha, that ir- 
respective of the finding on the ques- 
tion of relationship as of landlord and 
tenant, the question of title has to be 
gone into and decided. The argument is 
without any substance and must be re- 
jected. 


9. , Another consideration which 
weighs against the appellant is that when 
he had come up in second appeal on the 
earlier occasion, his own argument be- 
fore this Court was that the Courts be- 
low had rightly not decided the question 
of title and that their observations with 
regard to the existence of title in the 
plaintiff were merely casual. The argu- 
ment was accepted bv this Court and no 
direction was given to the Court below 
to investigate into the question of title 
and decide it finally. It would be redicul- 
ous if the appellant is allowed to turn 
round and now sav in the present ap- 
peal that the Court below should have 
decided finally on its merit the auestion 
of title. The appellant is estopped from 
doing so, 

10. There is another rule of estop- 
pel which stares the appellant in his face. 
Mr. J. C. Sinha, appearing for the res- 
pondent has pointed out that in view of 
Section 116 of the Evidence Act. it is not 
open to the appellant to deny the title 
of the plaintiff. The said Section 116 
is as follows :— 

“No tenant of immovable property, 
or person claiming through such tenant, 
shall during the continuance of the ten~ 
ancy, be permitted to deny that the land- 
lord of such tenant had, at the beginning 
of the tenancy. a title to such immov~- 
able property: and no person who came 
upon any immovable property by the 
licence of the person in possession there- 
of, shall be permitted to deny that such 
person had a title to such possession at 
the time when such a licence was given.” 
It is obvious from a reading of the Sec~ 
tion that during the continuance of the 
tenancy, a tenant cannot be permitted 
to deny that his landlord had. at the be- 
ginning of the tenancy, a title to such pro~ 
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perty. This section has been the subject- 
matter of discussion in several cases, In 
the case of Krishna Prosad Lal Singha 
v. Baraboni Coal Concern Ltd., 18 Pat 
LT 739 = (AIR 1937 PC 251) their Lord- 
ships of the Judicial Committee consi- 
dered the effect of the Section and ob- 
served that.the Section does not deal or 
profess to deal with all kinds of estop- 
pel which may arise between landlord 
and tenant, jt deals with one cardinal and 
simple estoppel and states’ it first as ap-’ 
plicable between landlord and tenant and 
then as between lessor and lessee. Their 
Lordships held that in case of an ordi- 
nary lease. the Section applles against 
the lessee, anv assignee of the term and 
any sub-lessee or licensee. They ob- 
served, however, that the principle does 
not apply to disentitle a tenant to dis- 
pute the derivative title of one who 
claims to have since become entitled to 
reversion, though in such cases there 
may be other grounds of estoppel. for 
example, by attornment, acceptance of 
rent etc. It will thus appear that thej: 
principle contained in Section 116 of the 
Evidence Act applies to the title of the 
landlord who ‘let the tenant in’ as dis- 
tinct from any other person claiming to 
be reversioner. There is however no 
doubt that although a tenant may have 
been- put in possession by one lessor and 
there is a transfer of that interest to an- 
other person, if the tenant in possession 
attorns to the new transferee as a per- 
son entitled to receive rent from him, the 
principle of estoppel will apply and the 
tenant will not have the right to ques- 
tion the title of such a plaintiff-lessor to 
whom he has attorned (See Ketu Das v. 
ze Nath Sinha, (1903) 7 Cal WN 
6). 


i1. It is not disputed in the pre- 
sent case that the defendant-appellant 
had paid rent for the months of July and 
August 1963 to the plaintiff who had ac- 
quired interest'in the property from 
Sukhdeo Singh. the landlord. who had 
let the appellant in. The: payment of 
rent by the appellant to the present plain- 
tiff clearly shows that it is a case of at- 
tornment. The appellant having thus ac- 
cepted the relationship of landlord and 
tenant it is not open to him on the 
ground of estoppel to deny the title of 
the present plaintiff. The argument of 
learned Counsel cannot, therefore, be 
accepted even on this ground. 


12. The only other grievance is 
that the Court below has again relied on- 
Exhibit 14 (a). After the remand it was 
contended before the lower appellate 
Court that although the document of lease 
could not be taken into consideration for 
the proof of the creation of the tenancy, 
it could certainly be looked me for a 
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limited and collateral purpose, namely, to 
explain the nature of possession. The 
argument of the learned Counsel is that 
because of its being an unregistered 
one it cannot be looked into at all for 
any purrose whatsoever. He has gone 
to the extent of arguing that it is only 
the factum of execution of such a docu- 
ment which can be taken into conside- 
ration and not the contents of the docu- 
ment, whether for collateral purpose or 
Jotherwise. It is impossible to accept 
such an argument. The proviso to Sec 
tion 49 of the Indian Registration Act it- 
self lays down that an unregistered docu- 
ment may be received as evidence of anv 
collateral transaction not required to be 
effected by registered instrument. The 
Court of appeal below has been careful 
in saying that the document cannot be 
looked into except for the purpose of as- 
eertaining the nature and character of 
possession as held in the case of : 
Ugni y. Chowa Mahto, 1968BLJR93 = 
(AIR 1968 Pat 302) (FB). In the order of 
remand. the Court below had been asked 
to exclude this document from conside- 
ration obviously for the purpose of proòf 
of the tenancy. The lower appellate 
Court does not seem to have violated this 
mandate. In fact. it had been pointed 
out in the order of remand itself that the 
oral evidence of the witnesses did not it- 
self prove the existence of relationship 
of landlord and tenant, but this Court 
could not come to a finding because the 
lower appellate Court had not referred 
to that evidence and it was for that the 
Court, as a final Court of fact, to consi- 
der the oral evidence and decide whe- 
ther that was reliable to prove the afore- 
said relationship. The appellate Court 
has now considered the oral evidence 
also and upon the entire evidence held 
that the evidence of the plaintiff proves 
the existence of relationship of landlord 
and tenant between the parties. There 
is thus no substance even in this conten- 
tion. 


12-A. 
merit in this appeal. 
dismissed with costs. 


In the result, there iş no 
It is, accordingly, 


Appeal dismissed. 
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Ramioy Rewani, Appellant v. Kusum 
Mahatani and others, Respondents. 
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(A) Chota Nagpur Tenancy Act 
(1908), Section 46 — Whether -the con- 
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tract for sale executed by the occupancy 
raiyat In respect of his land could be 
enforced in spite of the restrictions im- 
posed by Section 46? Yes. 


3 
An agreement for sale does not 
amount to transfer of any interest in the 
property proposed to be sold by the ven- 
dor. However, on the failure: of the pro- 
miser to execute the sale deed, the pro- 
misee can get the contract specifically 
performed in accordance with law. There 
is, therefore. no bar under Section 46 (1) 
(b) for an occupancy raiyat against en- 
tering into a contract for sale and such 
a contract would be enforceable. What 
is required for enforceability is the sanc- 
tion of the Deputy Commissioner. It 
may be obtained at any time after the 
execution of the agreement for sale but 
before the execution of the actual deed 
of sale. What is prohibited is the ac- 
tual transfer in praesenti. 1964 BLJR 227 
and AIR 1930 PC 287, Rel, on. 
(Paras 3, 10. 12) 
Cases Referred: Chronological Paras 
1964 BLJR 227. Somra Uraon v. Mt. 
Somari Urain 12 
a 1930 PC 287, Motilal v. Da 
a 


L. K, Chaudhary and Sunil Kumar 
Chaudhary, for Appellant; J. C. Sinha, 
Ram Nandan Sahai Sinha and Lala 
Sachindrg Kumar, for Respondents. 


JUDGMENT :— This second appeal 
is by the defendant. 


2. The short question falling for 
decision in this case is, whether the Court 
below could pass a decree for specific 
performance ‘of the contract for sale ex- — 
ecuted by the defendant in favour of the 
original plaintiff in respect of 1.68 acres 
of his raiyati land on 28-7-1962 in view 
ofthe restrictions imposed by Section 46 
of the Chota Nagpur Tenancy Act. 

3. The facts of the case are as fol- 
lows: 

The original plaintiff and the defendant 
both belong to backward classes and are 
residents of two different villages situate 
within the Pergana of Jharia. in the dis- 
trict of Dhanbad. The plaintiff's case is 
that on the 28th July, 1962 the defendant 
approached him (the original plaintiff 
having died, his heirs have been substi- 
tuted in his place) and took an advance 
of Rs. 400/~ from him for paving off his 
debts and executed an agreement for sale 
of the land described in the schedule of 
the plaint in favour of the plaintiff for a 
consideration of Rs. 599/-. The defen- 
dant received a sum of Rs. 400/- as ad- 
vance on the same date and it was agreed 
that the final deed of sale would be ex- 
ecuted by the defendant in favour of the 
plaintiff by 13-2-1963. The agreement 
has been marked as Exhibit 3 in the suit. 
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The further case of the plaintiff is that 
the defendant also put the plaintiff in 
possession over one of the plots, namely 
plot No, 3. having an:area of 0-16 acre, 
over which the plaintiff erected boun- 
dary walls. As the defendant did not 
execute and register the sale deed in 
pursuance -of the agreement aforesaid. the 
plaintiff instituted a title suit, after due 
service of notice, in the Court of the 
Munsif, First Court, Dhanbad. 

4. The defendant challenged the 
genuineness of the agreement (Ext. 3) and 
he has given a different story for execut- 
ing a receipt of Rs. 400/-. The Court of 
appeal below has not accepted this de- 
fence of the defendant as correct and has 
held that the agreement was genuine and 
valid. This finding arrived at by the 
final Court of fact could not be challeng- 
ed in this Court in a second appeal, and 
as such it is not necessary to give details 
of this aspect of the defendant’s case. 

5. The further defence put for- 
ward by the defendant, and which has 
been pressed in this Court, as stated 
above. was that the agreement in ques- 
tion was hit by the provisions of Sec- 
tion 46 (1) (b) of the Chota Nagpur Ten- 
ancy Act, (hereinafter to be referred to 
as the Act). and, as such, the same could 
not be enforced. 

6. The trial Court dismissed the 
plaintiff’s suit, accepted the case of the 
defendant and held that the agreement 
(Exhibit 3) was not a genuine and valid 
document and that the suit was not main- 
tainable in view of the provisions of Sec- 
tion 46 of the Act. On appeal, the learn- 
ed Subordinate Judge has reversed both 
the findings of the trial Court and has 
held that the agreement for sale (Ext. 3) 
was a genuine and valid document and 
there was no bar in passing a decree in 
favour of the plaintiff for specific per- 
formance of the said agreement on ac- 
count of the provisions of Section 46 (1) 
(b) cf the Act. 

7. In order to decide the point at 
issue, it will be useful to quote the re- 
levant provision of Section 46 of the Act: 


“46. (1) No transfer by a raiyat of. 


his right in his holding or anv portion 
thereof— l 

(a) XX XX XX 

(b) by sale, gift or any other con- 
tract or agreement, shall be valid to any 
extent.” 


The above restriction in the case of an 
occupancy Yaiyat, who is a member of 
the scheduled castes or backward classes, 
has been however, not made absolute and 
transfer has been made permissible with 
the previous sanction of the Deputy Com- 
missioner. Proviso (b) to Section 46 
reads as follows: 
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tan occupancy raiyat who is a mem- 
ber of the scheduled castes or backward 
classes may transfer with the previous 
sanction of the Deputy Commissioner his 
right in his holding or a portion of his 
holding by sale. exchange, gift, will or 
lease to another person who is a mem- 
ber of the scheduled castes or, as the 
case may þe, backward classes and who 
is a resident within the local limits of 
the district within which_the holding is 
situate;” 


8. From the relevant provisions of 
section 46 of the Act referred to above, 
it would appear that there is no absolute 
bar for an occupancy raivat who is a 
member of the scheduled castes or back- 
ward classes from transferring his right 
in the holding or any portion of the same 
by sale, exchange, gift, etc. But what is 
required is that he has simply to obtain 
the sanction of the Deputy Commissioner 
prior to the transfer in question by any 
of the aforesaid modes of his right in the 
holding. 

9. It is well settled that an agree- 
ment for sale does not amount to trans- 
fer of any interest in the property pro- 
posed to be sold by the vendor and no 
right is conferred in favour of the per- 
son taking the agreement for the same, 
Save and except that on the failure of the 
promisor to execute the sale deed the 
promisee can enforce the agreement 
through the process of the Court and get 
the contract specifically performed in 
accordance with law. In my opinion, 
therefore, there is no bar under the pro- 
visions of the Act quoted above for an 
occupancy raiyat belonging to the cate- 
gories mentioned therein in validly en- 
tering into a contract for sale and such 
a contract would be perfectly legal and 
enforceable. The sanction of the De-i 
puty Commissioner may be obtained at, 
any time after the execution of the agree- 
ment for sale and before the execution 
of the actual deed of sale. I do not see 
any illegality in following this proce- 
dure. Any person who desires to sell 
any interest in his holding must find out: 
a ready purchaser before applying for the 
sanction of the Deputy Commissioner for 


transfer of his interest so that the 
botheration of obtaining the sanction 
may not go in vain, and in order 


to bind the purchaser, he may enter 
into an agreement for sale in anticipa- 
tion of the sanction to be obtained sub- 
sequently. The execution of a contract 
for sale in this situation would be just 
a link in the chain of the ultimate trans- 
action of sale. 

10. Confronted with this proposi- 
tion, learned counsel for the appellant 
referred to the expression “contract or 
agreement”? in clause (b) of sub-sec. (1) 
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of Section 46 of the Act and contended 
that the aforesaid expression even prohi- 
bits the mere execution of an agreement 
for sale also. According to the learned 
counsel, these two words occurring in 
the aforesaid clause are referable only 
to the contract or agreement for future 
transfer „as, according to him. there can 
be no transfer by an agreement or con- 
‘tract and therefore this expression must 
necessarily be held to apply to mere 
cases of contract or agreement for sale 
contemplating the actual transfer in 
future. It is not possible to accept this 
contention of the learned counsel. V/hat 
is prohibited or restricted under the sec- 
tion is the actual transfer in praesenti and 
the words “Contract or agreement” oc- 
curring in the above Cl. (b) have been 
used not for the purpose as contended by 
the learned counsel, but to cover cases 
where any other mode of transfer has 
been adhered to. apart from a deec of 
sale or gift by a raiyat of his right in 


his holding, There may be various oher 


modes of transferring the interest by a 


raiyat of his right in his holding. besides ' 


by wav of sale or gift, such as by way 
of exchange, or disclaimer or the like, 
and the above two words. therefore. in 
my opinion, have been used to make the 
restriction more exhaustive and compre- 
hensive so as to cover any other mode of 
transfer. 


11. In this case, admittedly, the 
purchaser also was a member of the 
backward class-and a resident within the 
local limits of the district in which the 
holding is situate and. therefore. the pro- 
posed transfer was permissible and not 
hit by the restriction imposed by Sec- 
tion 46 of the Act and only step for pre- 
vious sanction of the Deputy Commis- 
sioner was to be taken by the vendor. It 
may be that where any provision of _aw 
lays down an absolute bar to a sale by a 
raiyat of his right in his holding, the 
Court will not enforce the contract for 
sale of the rights of such a raivat. The 
restrictions imposed under Section 46 of 
the Act for sale by a raivat of his right 
in his holding are intended for the nro- 
tection of the interests of the scheduled 
castes and backward classes in the Chota 
Nagpur Division so that they might be 
saved from exploitation on account of 
their backwardness by more socially ad- 
vanced communities, and to keep a check 
upon the same, the right of open trans- 
fer has been prohibited. As already stated 
above, the purchaser in this case being 
a member of the backward class end 
resident within the same district, che 
condition imposed for transfer by che 
second proviso to Section 46, referred to 
above, was fulfilled and. therefore, ~he 
agreement for sale was not void, 
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l 12. In view of the above discus- 
Sions the agreement in question is not 
opposed. to the public policy and the 
Court could enforce the same. The only 
bar created for the transfer of the ral- 
yati interest in the holding is that it must 
have a prior sanction of the Deputy Com- 
missioner, In my opinion, that is simply a 
procedure for a valid transfer, and that 
procedure can validly be followed for 
the purpose of completing this agree- 
ment. A Bench of this Court in Somra 
Uraon v. Mt. Somari Urain. 1964 BLJR 
227 has considered the scope of the res- 
trictions of Section 46 of the Act. Their 
Lordships compared the language of Seca 
tion 46 of the Act with the language of 
Section 27 of Regulation III of 1872 ap< 
plicable to Santhal Parganas and came to 
the conclusion that whereas Section 27 
} an absolute 
bar upon the alienation of land in San- 
thal Parganas, there is no absolute bar 
or interdictions on the alienation of hold- 
ing in Chota Nagpur under the provi~ 
Sions of the Act. 


13. In the lower appellate Court 
as well as before me, reliance was placed 
on behalf of the plaintiff on a decision of 
the Privy Council in Motilal v. Nanhe~ 
Jal, AIR 1930 PC 287. This was a case 
where some restrictions imposed by the 
Central Provinces Tenancy Act were be- 
ing considered. Section 59 (1) of the 
Central Provinces Tenancy Act, 1920. has 
on quoted in the said decision as fol- 
ows: 


“Tf a proprietor desires to transfer 
the proprietary rights in anv portion of 
his sir land without reservation of the 
right of occupancy specified in Section 49, 
he may apply to revenue officer and, if 
such Revenue Officer is satisfied that the 
transferor is not wholly or mainly an 
agriculturist, or that the property is 
self-acquired. or has been acquired with- 
in the 20 years last preceding, he shall 
sanction the transfer.” 


In that case also, on the 4th September, 
1914, two agreements were executed for 
sale of certain interest of Mauza Raisal-« 
pur, including sir and khudkast lands. but 
the sale deed was not executed and a 
suit was filed praying for a decree that 
the defendants should be ordered to ex- 
ecute a Sale deed in favour of the plain- 
tiff for the share of the said village with 
cultivating rights in the sir lands, after 
obtaining sanction under the Central Pro-« 
vinces Tenancy Act. The suit was de« 
creed by the Judicial Commissioner and 
the matter went to the Privy Council, 
where it was held that the decrze for 
specific performance of the agreements 
was properly made and that the decrea 
could properly be carried out under the 
terms of Order 21. Rule 32 (4) of the 
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Code of Civil Procedure. The decree in 
that case had provided for making of an 
application by or on behalf of the de- 
fendants to the Revenue Officer for 
obtaining sanction for the transfer. 
This decree was challenged, which was 
answered by the Privy Council as indi- 
cated above. 

14. In the present case also, I 
find that the learned Subordinate Judge 
has directed the defendant to execute a 
sale deed in favour of the plaintiff after 
obtaining the necessary sanction from 
the Deputy Commissioner. Mr, Chou- 
dhary. learned counsel for the appellant, 
made a vague attempt to distinguish the 
Privy Council case, referred to above, 
with the present case. but. in mv opinion, 
the principles laid down in the said au- 
thority apply to the facts of the present 
case. l 
15. All the contentions raised on 
behalf of the appellant have, accordingly, 
mo merit and must fail. 

16. Before parting with this case, 
it ig necessary. however, to make some 
clarification in the decree of the Court 
below. The Court below has not provid- 
ed the procedure to be followed in case 
the defendant fails to take any step for 
obtaining the sanction of the Deputy 
Commissioner as directed. As. obtaining 
sanction of the Deputy Commissioner 1s 
a condition precedent for execution of a 
deed of sale, it is made clear that on the 
failure of the defendant to do so, the 
procedure prescribed under Order 21, 
Rule 34 of the Code of Civil Procedure 
will be followed. However. in case the 
Deputy Commissioner refuses to grant 
the sanction, the document of sale can- 
not be executed in favour of the plain- 
tiff. and in that event he will have to be 
content with the alternative relief pray- 
ed for, namely, for the refund of the 
earnest money of Rs. 400/- with interest 
at the rate of 6 per cent per annum pen- 
dente lite and future. 

17. The questions raised, there- 
fore. having no substance. the appeal is 
dismissed subject to the clarification made 
above, but there will be no order for 
costs. 

Appeal dismissed. 
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Bihar Land Refcrms Rules (1951), 
Rule 7-P (1) — Settlement of Hat, Bazar 
or Mela in favour of outgoing inter- 
mediary — \He can claim settlement for 
minimum three years without paying ex- 
tra over adjusted amount of compensa- 
tion — (X-Ref:— Bihar Land Reforms 
Act (30 of 1950), Section 7-C). 


If the compensation amount pavable 
to an outgoing intermediary is less than 
three times of the reserve jama of a Hat 
(Bazar), the outgoing intermediary for- 
going his compensation is entitled to set- 
tlement of the Hat for the minimum 
period of three years without paving anv 
extra amount by wav of rent over and 
above the amount of compensation. 1968 
BLJR 404. Distinguished. (Para 6) 


Cases Referred: Chronological Paras 


1968 BLJR 404, Sheo Prasad Mahto v. 
State of Bihar 7 


Jaleshwar Prasad. Vishwanath Pra- 
sad, Surendra Kumar Sinha and Parma- 
nand Sharma, for Petitioner: K. P. Varma 
(Govt. Advocate) assisted by G. P. Jais- 
wal, for Respondents. 


; UNTWALIA, C. J.:— The petitioner 
IS an outgoing intermediary within the 
meaning of the Bihar Land Reforms Act, 


1950, hereinafter called the Act. and 
the Bihar Land Reforms Rules, 1951, 
hereinafter called the Rules. He was a 


proprietor of the 
Lokeya-Narayanpur, consisting of seve- 
ral tauzies including tauzi No. 89 of 
village Pathara in the district of Palamau. 
The petitioner’s estate vested in the State 
of Bihar under the Act in the year 1955. 
In village Pathara alias WNarsinghpore, . 
tauzi No. 89, a Hat is being held 
on every Sunday on plot No. 1090 
of Khata No. 191 and plot No. 1220 
of Khata No. 147. Petitioners griev- 
ance is that no notice was sent to him 
in the matter of settlement of the Hat 
by the State of Bihar giving him the 
first option of ‘taking settlement in ac- 
cordance with the Act and the Rules. 
After having waited for sometime he 
filed an application before the Circle 
Officer, Chainpore, respondent No. 5, on 
1-11-1968 requesting him to settle the 
said Hat with the petitioner. A copy of 
this application is Annexure 1 to the writ 
application, wherein he stated that the 
petitioner was ready to forgo compensa- 
tion and execute a lease in Form P (3), 
appended to the Rules, for a period of 
fifteen vears or for such period as may 
ibe considered proper. In spite of the 
application filed by the petitioner. the 
‘Additional Collector, Palamau, respon- 
dent No. 3. proposed to settle the Hat by 
public auction on 22-1-1969. Thereupon 
tha petitioner filed an application on 


estate known as 
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16-1-1969., a copy of which is Annexure 2 
and the original of which application is 
Annexure 3, before respondent No. 3 in- 
Sisting for’ giving preference in the 
matter of settlement of the Hat to the 
petitioner in accordance with the Act 
and the Rules. But respondent Wo. 3 
insisted on holding the public auction on 
22-1-1969 and did not accept the veti- 
tioner’s application (Annexure 3). Res- 
pondent No. 3 actually held auction and 
settled the Hat with one Baijnath Sah 
for Rs. 5,300/-. Against the order of the 
Additional Collector the petitioner filed 
an appeal before the Deputy Commis- 
sioner, Palamau, respondent No. 2, re- 
questing him to settle the Hat with nim. 
The Deputy Commissioner allowed the 
appeal by his order dated 29-7-1969, set 
aside the settlement made by public auc- 
tion and remanded the case to the Addi- 
tional Collector for resettling the Hat with 
the petitioner in the first instance, Thare- 
upon respondent No. 3 ordered  sevtle- 
ment of the Hat with the petitioner for 
a term of three years only on the reserve 
jama of Rs. 5,900/- per year, ignoring the 
offer of the petitioner under Rule 7-P 
of the Rules to forgo his compensation. 
The petitioner was ordered to deposit 
Rs. 800/- in addition to Rs. 5,100/- which 
would be the total amount of compensa- 
tion available to the petitioner for the 
Hat. For the first vear of the settlement 
the petitioner was required to deposit 
Rs. 800/-, the balance of Rs. 5,900/- aiter 
adjustment of the compensation -amount 
of Rs. 5,100/- but he was to be required 
to deposit the sum of Rs. 5,900/- each 
year for the other two settlement years 
as per order dated 28-4-1970. a copy of 


` which is Annexure 4 to the writ appli- 


cation. Against the order dated 2&-4- 
1970 of the Additional Collector. the peti- 
tioner again filed an appeal before the 
Deputy Commissioner who, by his order 
dated 16-6-1970 (Annexure 5). dismissed 
the appeal, taking the view that the peti- 
tioner was liable to pav at the rate of 
the reserve jama fixed earlier by order 
dated 6-2-1970 and whatever amount was 
payable by the petitioner after adivst- 
ment of the compensation had to be peid. 
The petitioner’s stand is that he is not 
liable to pay’anv further amount for she 
settlement made with him for three 
years, i. e„ 1970-71. 1971-72 and 1972-73. 
He further claims that the period of three 
years has been arbitrarily fixed in his 
case and it ought to have been further 
extended by a reasonable period up to 
the maximum of fifteen vears. 


2. Mr. Jaleshwar Prasad. learr.ed 
Counsel for the petitioner. pressed the 
following points in support of this writ 
application— 
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(i) That the reserve jama fixed at 
Rs. 5,900/- was arbitrarily fixed; it is 
not fit to be sustained. 


Gi That the petitioner is not liable 
to pay any Sum on account of rent for 
settlement of the Hat with him, what- 
ever may be the period of setilement. 


(iii) That the period of three vears 
fixed in his case is arbitrary and with- 
out any basis: it should be revised. 


3 No counter has been led on 
behalf of the State. Learned Govern- 
ment Advocate appeared to oppose this 
application and combated the submis- 
sions made on behalf of the petitioner. 
I need not detain myself long on the 
first point. urged bv learned Counsel for 
the petitioner. The second and the third 
points, however, presented some difficulty 
and they will be dealt with togather in 
this judgment, 


4, The mode of fixings reserve 
jama is prescribed in Rule 7-U of the 
Rules. Here the figure which was avail- 
able to the authorities was for cne year 
and the highest bid of Rs. 5,300/- for the 
following year was not accepted by them 
as they thought that the iama of the Hat 
cannot be less than Rs. 5,900..In my 
opinion, therefore, on the facts and in 
the circumstances of this case the autho- 
rities were justified in fixing the reserve 


jama at Rs. 5,900/- in accordance with 


clause (ii) of Rule 7-U. It may also be 
added that the Deputy Commissioner in 
his impugned order (Annexure 5) has 
rightly taken the view that the Addi- 
tional Collector had fixed the reserve 
jama at Rs. 5,900/-. by his order dated 
6-2-1970. No appeal was preferred from 
that order. In the appeal preferred from 
the order dated 28-4-1970 the question 
of reserve jama could not be gone into 
as in that regard the order dated 28-4- 
1970 (Annexure 4) was merely refusing 
to review the order dated 6-2-1970 and 
was not appealable. 


5. To determine points (ii) and 
(iil) urged on behalf of the petitioner. it 
is necessary to read some, relevant pro- 
visions of the Act and the Rules and the 
forms appended thereto. Sections 7-A, 
7-B and 7-C were introduced in the Act 
by Bihar Act 16 of 1959 in the vear 
1960. Under the former two sections 
land on which Hat or Bazar was held is 
not to be deemed to be settled with the 
intermediary and the right to hold Mela 
vests in the State. Then Section 7-C 
reads as follows:— 


“(1) Where it is intended to settle, 
at any time after the first dav of Janu- 
ary, 1960. anv hat, bazar or mela held 
on cany land before the date of vesting 
and referred to in Section 7-A or Sec- 
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tion 7-B, the Collector or the prescribed 
authority shall. subiect to the rules made 
in this behalf in the first instance, invite 
applications for the purpose of settling 
such hat, bazar or mela. as the case mav 
be, from the: outgoing intermediary of 
such land or his heir whose name is re- 
gistered in this behalf in the prescribed 
manner with the Collector or the pres- 
eribed authority and shall, on receipt of 
such application. settle the hat, bazar or 
mela with the applicant in such manner 
and on such terms and conditions as may 
be prescribed. 

Explanation.— If there are two or 
more such intermediaries or heirs, the 
Collector or the prescribed authority 
may settle the hat, bazar or mela, as 
the case may be, with such of them as, 
in his or its opinion, appear ta be most 
suitable, 

. (2) If no application is received under 

sub-section (1), or if the applicant fails 
to take the settlement in accordance with 
the terms and conditions offered to him 
under the said sub-section. the Collec- 
tor or the prescribed, authority mav set- 
tle the hat. bazar or mela as the case 
may be, with any person. 


Explanation. In this | sub-section 
the word ‘person’ shall include a Society 
registered under the Bihar and Orissa 
Co-operative Societies Act, 1935 (B. & O. 
Act VI of 1935) and a Gram Panchayat 
established under the Bihar Panchayat 
Raj Act, 1947 (Bihar Act VII of 1948). 


(3) Sections 7~A and 7-B shall 
deemed- always to have been inserted.” 
Under this section, subject to the rules 
and in accordance with them, in the first 
instance, applications have got to be in- 
vited from the outgoing intermediaries. 
On receipt of such applications. settle- 
ment of the Hat with the applicant is to 
be made in such manner and on such 
terms and conditions as may be pres- 
cribed by the Rules. On the failure of 
the outgoing intermediary to take the 
settlement when first preference is given 
to him. the Hat can be settled with any 
other person as provided in sub-sec. (2). 
The facts stated by the petitioner have 
not been controverted by filing anv coun- 
ter-affidavit in this ease on behalf of the 
State. It has therefore. got to be assum- 
ed in his favour that he was an inter- 
mediary to whom the provisions of R. 7-P 
applied. Rule 7-P reads as follows— 


(1) The Collector or the prescribed 
authority shall, in the first instance, 
cause to be issued individual notices in 
. Form P (2) by registered post with ac- 
knowledgment due to the outgoing inter- 
mediaries and their heirs recorded in res- 
pect of such hat. bazar or mela enquir- 
ing whether an outgoing intermediarv is 
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prepared to forego compensation and to 
execute a lease in the form prescribed 
in Form P (3) for a specified period which 
shall not ‘be less than three years and 
not more than fifteen years in respect 
of such hat, bazar or mela for which set« 
tlement will be made in the event of - 
agreeing to forego compensation. and 
also inviting sealed tenders in Form T 
by an appointed date and time for set- 
tlement of such hat, bazar or mela. as 
the case mav be. The lease Form P (3) 
should be registered. 


(2) If the outgoing intermediaries 
and/or their heirs do not agree to forego 
compensation in respect of such hat, 
bazar or mela, the notice (Form P (2)} 
shall specify the period for which settle- 
ment will be made, and the Collector or 
the prescribed authority shall also invite 
Sealed tenders from such intermediaries 
in Form T (1) by an appointed date and 
time for settlement of such hat, bazar or 
mela. In such cases the successful tende- 
rer(s) shall execute a lease in Form P (4) 
which should be registered.” 


If no reply in response to the notice is 
received from outgoing intermediaries 
and/or their heirs, the Collector has been 
authorised by Rule 7-T to settle the Hat 
on the reserved jama fixed with a co- 
operative Society or a Gram Panchayat. 
I shall have to read now some portions 
of Forms P (2). P(3) and P (4) referred 
to in Rule 7-P as also the Tender Forms 
T and T (1). the former being meant for 
an outgoing intermediary of the kind 
covered by sub-rule (1) of Rule 7-P and 
the latter for an outgoing intermediary 
to be dealt with under sub-rule (2). The 
form of the notice contained in Form 
P (2) invites a registered outgoing inter- 
mediary to submit a sealed tender in 
Form T if he be agreeable to forgo com- 
pensation in respect of the Hat, intimat- 
ing’ to him what the reserve iama for 
the Hat in question is. The form of the 
notice to an outgoing intermediary who 
Is not prepared to forgo compensation is 
to file a tender in Form T(1). The ten- . 
der in Form T is to say that the outgoing 
intermediary is submitting his tender for 
taking settlement of the Hat for which 
the reserve jama is fixed at a particular 
amount, for a period of so many years 
to be mentioned in the tender. ‘ The 
terms and conditions given in Form T 
are to execute a lease in Form P (3) and 
give an undertaking that the amount due 
on account of the settlement including 
any penalty or compensation shall be re- 
coverable from the lessee with interest 
at the rate of 61 per cent per annum as 
if it were a public demand. On the 
other hand. in Form T (i) the interme- 
diary submits a tender for taking settle- 
ment of the Hat at an annual jama which 
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has to be specified as against the fixed 
reserve jama. He has also to state for 
what period he wants the settlement. 
The term and condition No. 1 provides 
for deposit of 2 per cent of the resarve 
jama and filing of the receipt along 
. with the tender and deposit of 25 
per cent of the amount tendered as an 
-advance on acceptance of his tender, 
whereupon he has to execute a leasa in 
Form P (4). On reference to Form P (4) 
it would be found that one of the terms 
of the indenture of lease is— 


“(1) That the Jlessee(s) shall pay 
annually to the Collector/Deputy Com- 
missioner of ..c.ccceeese (hereinafter celled 
the Collector) as rent the sum of Rs. 
POTERE (in. words ..ccccccoees ) pavable in 
equal quarterly instalments of Rs, .....+... 
each on the first day of each quarter in 
advance. On default of such payment 
the lessee(s) shall be liable to pay inte- 
rest on the arrears at the rate of 64 per 
tentum per annum.” 


But such a term is conspicuously absent 
in Form P (3). Clause (16) of the Form 
P (3) and clause (18) of Form P (4) are 
identical. But a clause like clause (16) 
of Form P (4) is again absent in Form 
P-3. It would thus be clear that an Jut- 
going intermediary who forgoes the 
amount of compensation payable to him 
in respect of the Sairat, e.g., the Hat, 
gets a settlement for a specified period 
which cannot be less than three y2ars 
and more than fifteen vears. But he is 
not required to pay on account of tent 
any additional sum over and above the 
amount of compensation which he has 
forgone to take. The period for which 
a settlement has to be made with an out- 
going intermediary of the first class, 
namely, one who foregoes the compen- 
sation, is to be determined in accordance 
with the Government instruction contain- 
ed in letter No. E./VII-1031-60-4932-L. R. 
dated Patna, the: 23rd June, 1960 ftom 
the Deputy Secretary to Government of 
Bihar, Revenue Department, to all Col- 
Tectors. which finds place at page 31 in 
Sairat Compendium, 1966 Government 
Edition. The instruction contained there- 
in, in so far as it is relevant. if I mav say 
so, is perfectly justified and correct. 
Even an illustration has been given lm 
paragraph 6 of the instruction. I will 
illustrate it by taking even a simpler 
example. If the compensation amount 
payable to an outgoing intermediary in 
respect of the Hat has been determined, 
say. at Rs. 20,000/-. the reserve jama of 
which has been determined. say, at Rs. 
4,000/- then such an outgoing interme- 
diary will get a settlement for five years 
(Rs. 20,000). And, that is the reason that 


Rs. 4,000 
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in Form P. (3) he is not reauired to pay 
any extra rent for the said five years. 
But after the entire amount of compen- 
sation payable in respect of the Sairat | 
has thus been adjusted in my opinion, he 
cannot claim a further preference to take 
the settlement at the reserve jama. It 
is not necessary for me to say where ex- 
actly his place will be thereafter: suffice 
it to say that he will not be an outgoing 
intermediary of the kind envisaged either 
in sub-rule (1) or sub-rule (2) of R. 7-P. 


6. If the compensation amount| 
payable to an outgoing intermediary is 
jess than three times of the reserve jama, 
as in this case undoubtedly it is, then, in 
my considered judgment, the outgoing 
intermediary forgoing his compensation 
is entitled to settlement of the Hat for 
the minimum period of three years with- 
out paving any- extra amount by way of 
rent. If the view taken by the Deputy 
Commissioner in this case were to be 
upheld that the outgoing intermediary 
will be required to pay extra amount of 
rent over and above the adiusted amount 
of compensation, it will be going against 
the express language of Rule 7-P (1), 
Tender Form T and deed of lease con- 
tained in Form P(3). In any event. it 
will be going against the spirit of the 
rule and the various statements in the 
various forms. It is, therefore, clear that 
the petitioner is not liable to pay any 
extra sum for the period of his lease of 
three years over and above the amount 
of compensation which he has already 
foregone. He is not liable to pay a sum 
of Rs. 800/- for the vear 1970-71 or a sum 
of Rs. 5,900/- for each of the years 1971- 
72 and 1972-73. But in the light of the 
observations which I have made above, 
he no longer remains entitled to get pre- 
ah after the expiry of the period 
72-73. 


ve There may be a third type of 
case of an outgoing intermediary ready 
to forgo his compensation. as was the 
position in the ease of Sheo Prasad Mahto 
vy, State of Bihar, 1968 BLJR 404. If 
the compensation amount payable to the 
outgoing intermediary in respect of the 
sairat has not been finally determined, as 
in many cases it is not determined for a 
long time, then in such a case the out- 
going intermediary will be entitled to a 
settlement for three years on his forgo- 
ing the compensation amount. whatever 
that amount may be, in accordance with 
Rule 7-P (1) without payment of extra 
sum of rent. On determination of the 
final amount of compensation, if if Is 
found that the amount of compensation 
was more than three times the reserve 
jama fixed at the time of giving him the 
lease then he has not completely exhaust- 
ed the right of getting the first prefers 
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ence; he will get a lease for the remain- 
ing period in accordance with the amount 
of compensation determined divided by 
the amount of reserve jama. This seems 
to be the position before the Bench which 
decided the case of Sheo Prasad Mahto 
as would appear from the observations, 
in paragraph 6 of the judgment at 
pages 407 and 408. I would do better to 
express myself clearly by again viving 
an example. The amount of compensa- 
tion payable to an outgoing intermediary 
was not determined, He-got a settle- 
ment of the Hat for three years fixing the 
reserve jama, say, at Rs. 5,000/- per 
year. Later on, the amount of compen- 
sation payable to him is determined, say, 
at Rs. 25,000/-. Then the total period 
for which the said outgoing intermediary 
was entitled to settlement will be five 
years (Rs. 25,000/-). He got a lease for 
Rs. 5,000 


three years only. He will be entitled to 
get a lease fo- a further period of two 
years before he exhausts his right of 
getting first preference, 


g. Learned Government Advocate 
drew our attention to clause (16) in 
Form P (3) and submitted that it indi- 
cates that an outgoing jntermediary who 
forgoes compensation has got to pay 
amount due on account of the settlement 
of the Hat. But then this amount due 
must be found out from the other terms 
and conditions of Form P (3) which does 
not contain, as I have already said. a term 
to pay rent. This interpretation finds 
support from paragraph 11 of the Gov- 
ernment instruction referred to above 
which reads as follows— 


“I am further to invite your atten- 
tion to clause 16 of the form of the lease 
prescribed in Form P (3) and to say that 
the words ‘any amount due on account 
of the settlem2nf’ do not imply payment 
of any instalment of rent as no such rent 
is due from intermediaries who forego 
compensation but it refers to such 
amounts other than rent as mav be found 
payable on account of the misuse of pro- 
perty settled or penalty imposed or com-= 
pensation for a loss or damage accord- 
ing to the terms of the lease.” 


9. Learned Government Advo-~ 
cate submitted that the petitioner has ex- 
ecuted an agreement and has undertaken 
to pay rent at the rate of Rs. 5,900/- per 
year from which the amount of Rs. 5,100/- 
was to be adjusted. No such counter 
affidavit has been filed before uS nor a 
copy of the said agreement has been 
produced. Ewen if there be anv such 
clause in the agreement, on the view of 
the law which has been expressed in this 
judgment, it is manifest that such a 
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clause would be void and severable from 
other clauses of the deed of lease. 


10. It is plain in this case that in 
the light of what I have said above. the 
petitioner was or is not entitled to the 
settlement of the Hat in question for a 
period of more than three years: that 
was the minimum period for which the 
settlement could be made with him. And, 
in his case that was the maximum period 
also. as the amount of compensation pay- 
able to him was not at all above three 
times the reserve jama. 


11. Before I part with this iudg- 
ment, I would like to point out one more 
thing. The difference of advantage be- 
tween an outgoing intermediary of the 
first class envisaged in sub-rule (1) of 
Rule 7-P and an outgoing intermediary 
of class II mentioned in sub-rule (2) is 
very substantial. The former gets the 
lease for a specified period — at least 
for three years — without payment of 
any extra sum but the latter does not 
necessarily get it for such a period. Nor 
does it appear from the rules and the 
forms referred to above that an outgo- 
ing intermediary of class II can insist on 
getting the settlement on reserve jama. 
He may get it at the reserve jama or the 
amount may be more. Another advan- 
tage to class I outgoing intermediary is 
that by forgoing his compensation he gets 
the full amount of it by adjustment im- 
mediately on the settlement of the Hat 
otherwise he would have got that amount 
many many years later. 

12. For the reasons stated above, 
this writ application is allowed to the 
extent and in the manner already indi- 
cated and the order dated 16-6-1970 of 
the Deputy Commissioner contained in 
Annexure 5 is set aside and it is held that 
the petitioner is not liable to pay any 
rent for any part of the period three 
years for which the Hat in question has 
been settled with him. I shall make no 
order as to cost. 

SARWAR ALI, J.:— I agree. 

Petition allowed. 
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Jaday Gilua, Petitioner v. Suraj 
Narain Jha and others, Opposite Party. 


Civil Writ Jurdn. Case No. 787 of 
1972, D/- 11-11-1972. 


) Bihar Panchayat Election Rules 


(A 
(1959), Rule 75 — Requirement as to 


verification of election petition is man- 


datory and its non-compliance Jeaves no 
option to the Election Tribunal but to 
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dismiss the petition ‘under Rule 77 — 
(X-Ref :— Civil P. C. (1908), O. 6, R. 15). 


It is the duty of the Election Tribu- 
nal to dismiss the election petition under 
Rule 77 of the Rules provided it is not 
in strict compliance with Rule 75. It 
does not depend upon the Election Tri- 
buna] not to do so unless the error, or 
non-compliance is pointed out by the op- 
posite party. Case law discussed. 

(Paras 6, 7. 8) 

(B) Bihar Panchayat Election Rules 
(1959), Rule 87 — Recounting of votes 
— Recountinge cannot be granted on mere 
ground that as many as 53 votes were 
rejected or that at the time of counting 
of votes the agent of the election peti- 
tioner was absent. (Paras 12, 13) 

N. N. Roy and B. N. Chatteriji, for 
Petitioner: Birendra Pd. Sinha (Govt. 
Pleader No. II) and Mojibur Haque, for 
Opposite Party. 

ORDER :— This is an application 
under Article 227 of the Constitution for 
quashing an order dated the 17th Mav, 
1972 (Annexure "4”) passed by the Elec- 
tion Tribuna] appointed for Panchayat 
Election in the district of Singhbhum, al- 
lowing a prayer of opposite party No. 1 
for re-opening the result of an election 
and allowing re-counting of ballot papers. 


2: It appears that an election 
took place for the office of Mukhiva of 
Kiriburu Gram Panchayat, in the dis- 
trict of Singhbhum. There were several 
candidates for this office. Polling was 
helid on the 27th May. 1971. and as a re- 


sult of counting it was found that the 
petitioner had secured 303 votes, oppo- 
site party No. 1 had vot 302 votes: and 


opposite Party No. 2 had got 140 votes. 
Besides these, 53 ballot papers had been 
rejected as invalid. The petitioner was, 
therefore, declared elected as the 
Mukhiya on the aforesaid date. 


3. ' An application was then filed 
by opposite party No. 1 before the Elec- 
tion Tribunal (Annexure “1’’) on the 31st 
May, 1971, challenging the election of the 
petitioner on the ground that the count- 
ing had not been done properly, inasmuch 
as 53 ballot papers were illegally reject- 
ed, his agent was not allowed entrance 
in all the booths, and counting was done 
In a haphazard manner and in the pre- 
sence of unauthorised person, which af- 
fected the decision that was taken for re- 
jection of ballot papers. The petitioner 
filed a rejoinder (Annexure “2”) on the 
6th July. 1971. controverting the allega- 
tions aforesaid and further alleged that 
the election petition was not maintain- 
able in law. It was further stated that 
no irregularity or illegality had been 
pointed out by the election-petitioner at 
any earlier stage. 
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4. In the aforesaid election peti- 
tion, the election-petitioner had implead- 
ed the Block Development Officer of 
Noamundi Block, who was the Presiding | 
Officer at the aforesaid election. as Op- 
posite Party No. 3, and the aforesaid 
Officer also filed a rejoinder (Annex, ‘3”) 
denying that the facts alleged in the 
election petition and stating that the 
counting was done legally and properly. 
Evidence was led by the election-peti- 
tioner by examining four witnesses, and 
the present . petitioner, the successful 
candidate, also examined two witnesses. 
The election-petitioner, however, did not 
examine himself in support of his allega- 
tions. The Election Tribunal carne to the 
conclusion that from the evidence ad- 
duced in the case “a prima facie case ap- 
pears to have been made out that large 
number of ballot papers had in fact been 
rejected in the course of counting and it 
also’has been brought out that petitioner’s 
polling Agent was not present at booth 
No. 1.” He found that in view of the 
prayer of the election-petitioner being 
merely for re-counting and in view of 
the fact that the election-petitioner had 
lost only by a margin of one vote, it was 
a case for ordering re-counting of ballot 
papers and, accordingly, passed that order 
(Annexure ‘4’). Hence this application. 


5. Learned counsel for the peti- 
tioner has urged two points before me; 
firstly that the election petition not being 
properly verified, as required by Rule 75 
of the Bihar Panchayat Election Rules, 
hereinafter called the “Rules”. read with 
Order 6, Rule 15 of the Code of Civil 
Procedure, the petition should heve been 
dismissed under Rule 77 of the Rules 
aforesaid, instead of being allow:d. Se- 
condly he has urged that the allegations 
providing a basis for the praver for re- 
counting were much too vague, no mate- 
rial facts had been stated that there had 
either been illegal or improper rejection 
of ballot papers and the Tribunal had not 
even come to a finding that there was a 
prima facie evidence to that effect. and 
as such the Tribunal had no jurisdiction 
to order re-counting in such circum- 
stances. Both the contentions put for- 
ward have great force. 


6. In the- present case, acmitted- 
ly the election petition had not been veri- 
fied in the manner required by Order 6, 
Rule 15 of the Code of Civil Procedure, 
as amended by the Patna High Court 
sub-rule (1) of which reads as follows: 


“Save as otherwise provided by any 
law for the time being in force. the facts 
stated in every pleading. shall be veri- 
fied by solemn affirmation or on path of 
the partv or of any of the parties plead- 
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ins or of some other person proved to 
the satisfaction of the Court to be ac- 
quainted with the facts of the case, be- 
fore anv officer empowered to adminis- 
ter oath under Section 139 of the Code. 
Rule 75 of the Rules requires the elec- 
tion petition to be verified in the manner 
laid down in the Code of Civil Proce- 
dure for the verification of pleadings. It 
is thus obvious that the verification of 
the election petition in the present case 
was not in accordance with Rule 75. 
Rule 77 of the Rules lavs down as fol- 
lows: 

‘Te there is any failure to comply 
with the provisions of sub-rules (2) and 
(3) of Rule 72. Rule 73, sub-rule (1) and 
clause (a) of sub-rule (2) of Rule 75. the 
Election Tribunal shall summarily dis- 
Miss the election petition: 


Provided that the petition shall not 
be dismissed without giving the peti- 
tioner an opportunity of being heard.” 
It işs thus obvious that the failure to 
comply with the provision - of Rule 5 
entails dismissal of the election petition 
in accordance with Rule 77. The con- 
clusion in thus irresistible that the Elec- 
tion Tribunal, in the circumstances of 
the present case, ought to have dismis~ 
sed the election petition after giving the 
election-petitioner an opportunity of þe- 
ing heard under Rule 77 aforesaid. 


T. The aforesaid view has been 
uniformly taken in several decisions of 
this Court to which my attention has 
been drawn. The latest decision on the 
point is reported in the case of Ram 
Narayan Yadav v. Garib Yadav, 1972 
BLJR 80 = (AIR 1972 Pat 164). In this 
case a learned Single Judge of this Court 
relying on a Bench decision of this Court 
and other decisions held that non- 
compliance with the mandatory provi- 
sions of Rule 75 of the Rules leads to 
the dismissal of the election petition 
under Rule 77 and that it. is the duty of 
the .Election Tribunal to summarily dis- 
miss the election petition. In a Bench 
decision of this Court in the case of 
Satyanand Singh v. Bujhal Singh. 1967 
BLJR 439, Narasimham, C€. J. and A. B. 
IN. Sinha, J. held that there was no dis- 
cretion left with the Election Tribunal in 
eases of non-compliance with the provi- 
sions of Rule 75 (1) of the Rules and the 
Election Tribunal ought to dismiss the 
election petition summarily under R. 77 
for non-verification of the petition. A 
Similar view has been taken in an un- 
reported decision of a learned Single 
Judge of this Court in the case of Upen- 
dra Jha v. Kinu Khan, C. W. J. C. No. 
28 of 1965 disposed of on 19-12-1966 
{Pat) to which reference has been made 
in the case of Ram Narayan Yadav 
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Jadav Gilua v. S. N. Jha (M. M. Prasad J.) 


.on 7-2-1967 (Pat). 
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(Supra). Similar view was taken by an- 
other learned Single Judge of this Court 
in an unreported decision in the case of 
Kusum Lal Yadav v. Sihip Lal Yadav, 
C. W. J. C. No. 549 of 1966 disposed of 
So far as this Court 
is concerned, the point appears to be well 
settled that the provisions contained in 
Rule 75 are mandatory and its non-com- 
pliance leaves no option for the Election 
Tribunal but to dismiss the petition under 
Rule 77. 


8. In the present case, learned 
counsel for the opposite party has not 
been able to place before me any mate- 
rial or law to the contrary. I have 
noticed. however, that no specific objec- 
tion, apart from saying that the election 
petition was not maintainable in law. was 
raised by the petitioner in his petition of 
rejoinder before the Election Tribunal. 
It can, therefore, be said on behalf of 
the opposite party that no such objec- 
tion had been taken. Even so. I am 
Satisfied that it does not improve the 
case of the opposite party. inasmuch as 
it is the duty of the Election Tribunal to 
dismiss the election petition under R. 77 
of the Rules provided it is not in strict 
compliance with Rule 75. It does not 
depend upon the Election Tribunal not 
to do so unless the error or non-Compli- 
ance is pointed out by the opposite party. 
In the unreported decision of this Court 
in the case of Upendra Jha. C. W. J. C. 
No. 28 of 1965, D/- 19-12-1966 (Pat) 
(supra) although the elected Mukhia had 
not taken any preliminary objection, 
challenging the verification of the elec- 
tion petition. nevertheless. the election 
petition, as it stood. being violative of 
the provision of Rule 75. it was held that 
irrespective of the objection, it was the 
duty of the Election Tribunal to dismiss 
it. I find myself in respectful agreement 
with the aforesaid view 


9. In the circumstances aforesaid, 
the only conclusion which is permissible 
is that the Election Tribunal had no 
jurisdiction to order re-counting in view 
of the election petition not complying 
with the mandatory provision of R. 75. 
The Election Tribunal should have. after 
giving an opportunity. to the opposite 
party No. 1 of being heard in this res- 
pect, dismissed the petition under R. 77 
aforesaid. On this ground alone, there- 
fore, the present application must suc- 
ceed and the order of the Tribunal has 
to be set aside. 


10. There is, however, another 
ground equally effective in the circum- 
stances of the present case. It appears 
that only vague allegations were made 
in respect of re-counting and the Elec- 
tion Tribunal merely came to the con« 
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clusion that a prima facie case was made 
out that 53 ballot papers had been re- 
jected, and further that at booth No. 1, 
the agent of the election-petitioner was 
not present. This finding has no rela- 
tion at all to the reasons which would 
justify a recounting of votes. In this 
connection learned counsel has drawn my 
attention to the case of Dr. Jagiit Singh 
v. Giani Kartar Singh, AIR 1966 SC 773. 
This was a case where the election to 
the Punjab Legislative Assembly was 
challenged. Their Lordships observed at 
page 783 (Paragraph 31) of the report as 
follows: 


“Vague or general allegations that 
valid votes were improperly rejected. or 
invalid votes were improperly accepted, 
would not serve the purpose which Sec- 
tion 83 (1) (a) has in mind. An applica- 
tion made for the inspection of ballot 
boxes must give material facts which 
would enable the Tribunal to consider 
whether in the interests of justice. the 
ballot boxes should be inspected or not. 
In dealing with this question, the im- 
portance of the secrecy of the ballot 
papers cannot be ignored. and it is al- 
ways to be borne in mind that the statu- 
tory rules framed under the Act are in- 
tended to provide adequate safeguard 
for the examination of the validity or in- 
validity of votes and for their proper 
cBunting. It mav be that in some cases, 
the ends of justice would make it neces- 
sary for the Tribunal to allow a party to 
inspect the ballot boxes and consider his 
objections about the improper acceptance 
or improper rejection of votes tendered 
by voters at any given election; but In 
considering the requirements of justice 
care must be taken to see that election 
petitioners do not get a chance to make 
a roving or fishing enquiry in the ballot 
boxes so as to justify their claim that the 
returned candidate’s election is void. We 
do not propose to lay down any hard and 
fast rule in this matter, indeed. to at- 
tempt to lay down such a rule would be 
inexpedient and unreasonable.” 

It will be useful to refer to another deci- 
sion which has been cited before me by 
the learned counsel. In Jagan Nath V. 
Jaswant Singh. AIR 1954 SC 210 their 
Lordships said that it is well settled that 
the statutory requirements of election 
law must be strictly observed. It was 
also held that it is also well settled that 
it is a sound principle of natural justice 
that the success of a candidate who has 
won at an election should not be light- 
ly interfered with and any petition 
seeking such interference must strictly 
conform to the requirements of the law. 

11. On the question of re-count- 
ing, it has been pointed out that there Is 
no provision in the Bihar Panchayat Raj 
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Act enabling a Tribunal to direct re- 
counting. But the law on the point has 
been laid down in some of the cases of 
this Court. In the case of Maksudan Ram 
v. Kamla Prasad, AIR 1967 Pat 305 a 
Bench of this Court held that the Tri- 
bunal has no such power. A Full Bench 
was constituted and the decision of their 


-Lordships on the point is reported in 


Rasik Lal Yadav v. Bhola Prasad Man- 
dal, AIR 1971 Pat 10 (FB). As a result 
of this decision, the earlier decision of 
the Division Bench was overruled and it 
was held that the Election Tribunal has 
Such power which may be exercised in 
appropriate cases. 


In the case of Chandrika Tiwary v. 
Thakur Roy. 1970 Pat LJR 529. Unt- 
walia, J.. (now C. J.) noticed the Full 
Bench decision. and observed: 


T it has to be pointed puf 

that ordering a recounting of ballot 
papers is not the rule. It is still an ex- 
ception, and a proper case has got to be 
made out for ordering re-counting.” 
In the case before the learned Judge also, 
re-counting had been ordered in a mecha- 
nical way, and bv the same order. the 
election netition had been allow2d to be 
amended, and it was held that the Tri- 
bunal had committed an error on both 
points, 


12. In the present case. as I have 
observed earlier, the allegations made in 
the election petition- were vasue and no 
material facts, as pointed out by their 
Lordships of the Supreme Court in the 
case of Dr. Jagjit Singh, AIR 1968 SC 773 
(supra) were stated. Even the finding of 
the Tribunal does not say that there was 
any prima facie case whatsoever which 
would have justified an order for re- 
counting. The order passed by the Tri- 
bunal is, therefore, based on no material, 
and for that reason also, it is fit to be 
set aside. 


13. I may mention that the mere 
fact that as many as 53 votes have been 
rejected is no pointer to the fact that 
they had been illegally or improperly re- 
jected. The mere fact, again that the 
Avent of the election-petitioner was not 
present at one of the polling booth is 
also not a pointer to the counting having 
been done improperly. It appeers that 
the case with regard to the absence of 
the Agent made by the election-peti- 
tioner was that he had gone there late 
and was not allowed to enter the booth. 
If he had gone late, he had to thank him- 
self for it. In this connection my atten- 
tion has been drawn to Rule 33 which 
lays down that where any act or thing 
is required by the rules to be done. in 
the presence of the candidate or his pol- 
ling agent, the non-attendance of any 





1974 


such candidate or his agent shall not 
invalidate the act or thing done. I have 
thus been unable to find, nor has learned 
Jcounsel for the opposite party been able 
to point out any material. which could 
be said to justify the order passed bv 
the Tribunal. 

14. In the result, the order pass- 
ed by the Election Tribunal in An- 
mnexure "4” is set aside. It will be now 
for the Tribunal to hear the election- 
petitioner on the question of verifica- 
tion of the election petition and act in 
accordance with law. 

15. The application is, according~ 
fy, allowed. In the circumstances of this 
case, there will be no order for costs. 

Application allowed, 
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Ranchhod Lodha, Petitioner v. 
Madhabii Kanji., Opposite Party. 

Civil Revn. No. 52 of 1971, D/- 14-8- 
1972, from order of B. K. Dubey, Munsif, 
Sst Court, Dhanbad, D/- 23-12-1970. 

Index Note:— (A) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(1947), Section 11-A — Flaintiff’s wìth- 
drawing delayed rent-deposit constitutes 
vee of right to get defence struck off 
under. 


Brief Note:— (A) Order under Sec-' 


tion 11-A directed the tenant-defendant 
to pay monthly rent on 15th of each sub~ 
sequent month. Defendant made delay 
but deposited. the rent of several months. 
Plaintiff withdrew the deposited rent and 
subsequently applied for striking off de- 
fence on the ground that defendant had 
committed breach of the Court’s Order. 


Held: That the plaintiff is deemed 
to have waived his right. to make such 
application, accrued to him under Sec- 
tion 11-A when he withdrew the amount 
(without any grievance) and that the 
trial Court. had committed material ir- 
regularity in exercise of its jurisdiction 
in striking out the defence. 1964 BLJR 
24 and AIR 1965 SC 101, Distinguished. 

(Para 4) 

Index Note:— (B) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(1947), Section 11-A -— Eviction suit — 
Dismissal for default and restoration — 
Order of deposit of rent ‘revives from 
the date of restoration. 


Brief Note:— (B) When suit stands 
dismissed the tenant cannot deposit the 
rent in compliance with Section 11-A 
Order. Hence to hold that restoration of 
suit revives Section 11-A Order from its 
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origina] date would create anomaly. The 


view that Section 11-A Order would be - 


deemed to have revived from the date 
of restoration of suit was preferred. In 
respect of accumulation of rent between 
the period of dismissal and subsequent 
restoration it was observed that the 
tenant would get 15 davs time from the 
date of the restoration for depositing such 
rent, (Para 4) 

R. S. Sinha and Rajendra Sinha. for 
Petitioner; Ram Nandan Sahai Sinha, 
Sunil Kumar Choudhuri and M. B. 
Benerjee, for Opposite Party. 

ORDER :— This application has been 
filed by the tenant-defendant of Title 
Suit No. 156 of 1967. The application is 
directed against an order, dated the 23rd 
December 1970; by which the defence of 
the defendant has been struck off. 

2e The plaintiff-opposite party in- 
stituted the suit in question for the evic- 
tion of the defendant from a portion of 
Holding No. 73, Ward No. 15 of Dhanbad 
Municipality on the ground of default in 
payment of rent, breach of condition of 
tenancy. and for personal necessity. By 
order, dated the 10th July 1968 passed 
under Section 11-A of the Bihar Build- 
ings (Lease, Rent and Eviction) Control 
“Act, 1947 (Bihar Act 3 of 1947). the trial 
Court passed an order for deposit of ar- 
rears of rent for November 1966 to June 
1968 and for deposit of rent thereafter. 
Tt is stated, that, the arrears were de- 
posited in time and for rent for the 
months of January to April 1970 a Chalan 
was passed on the 14th February 1970 for 
Rs. 120/-. The money was. however, de- 
posited on the 19th February. Then, the 
suit itself stood dismissed for default by 
order dated the 10th March 1970. The 
plaintiff had filed an application for res- 
toring the suit to its original file and on 
the 29th August 1970 a conditional order 
of restoration was passed and the actual 
restoration was made on the 8th Sep- 


tember 1970. It appears. that. in -the 
meantime, on the 0th June 1970. the 
plaintiff had withdrawn the rent for 


January to April 1970. deposited on the 
19th. February. Then. the Chalan for 
rent for the months of Mav to October, 
1970 was passed on the 15th September 
4970 but the money was actually de- 
posited on the 18th September. On the 
18th November 1970, the plaintiff filed 
an application before the trial Court, 
stating, that. the defendant was directed 
to deposit the current rent by the 15th 
of the subsequent month and as the de- 
fendant has failed to do so, the defence 
may be struck off. It is on this applica- 
tion that the impugned order was passed 
on the 23rd December 1970. 


3. The learned counsel for the 
petitioner has submitted, that, when the 
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plaintiff had withdrawn the rent for the 
months of January to April 1970. his 
grievance that the rent for these months 
was not deposited, strictly in terms of 
the order passed on the 10th July 1968, 
should not have been allowed to suczeed. 
It is. further, contended, that, so far 
as rent for the months of Mav to Octo- 
ber 1970, deposited on the 18th Serctem- 
ber 1970, was concerned, no breach of 
the order ‘dated the 10th July 1968 
could have been committed by the de- 
fendant and the order for strikine off 
the defence has been passed irregularly. 
The learned counsel for the  plaintiff- 
opposite partv has contended. that. the 
‘withdrawal of the rent for the months 
of January to April 1970, after the suit 
‘was dismissed for default, did not effect 
' the plaintiff's right to complain, that. the 
order dated the 10th July 1968 was not 
followed with respect to the rent for 
these months. On the question of rent 
- for the months of May to October 1970, 
it is argued, that, there has been a con- 
travention of Section 11-A of the Act 
and, therefore, the defence has been 
rightly struck off. We would consider 
the two points raised by the learned 
counsel for the parties separately, 


4. So far as rent for the mcnths 
of January to April 1970 was concerned, 
we are of opinion. that, the plaintiff 
could not have made a greivance of non- 
compliance of the order, dated the 10th 
July 1968, after withdrawing the renz for 
these months, Learned. counsel for the 
opposite party has referred to two de- 
cisions, one. in the case of Mahamood 
Hassan v. Parsutam Pande, reported in 
1964 BLJR 24. and another. in the case 
of Mangilal v. Sugan Chand, reported in 
AIR 1965 SC 101. Neither of these deci- 
sions assists the learned counsel for the 
plaintiff opposite party in the conten- 
tion raised ‘on this point. We are not 
determining the point as to whether the 
plaintiffs suit should be dismissed or 
mot, as he has accepted the rent for 
January to April 1970. so that he can be 
met with the point that there was no 
arrear for these months and. therefore, 
the suit based on non-payment of rent 
for these months cannot proceed. We 
are now concerned with the order passed 
by the Court on the 10th July 1968 under 
Section 11-A. Having accepted the rent 
for January to April 1970, the plain- 
tiff ought not to be allowed to raise the 
point, that, the order dated the 10th July 
i968 was not strictly followed. The 
Court must take it that the right accrued 
to the plaintiff under the order passed 
under Section 11-A to ask the Court for 
striking off the defence was waived by 
the plaintiff by withdrawing the rent for 


` 


the months of January to April 1970. So 
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far as rent for the months of May to 
October 1970 was concerned. the position; 
is rather anomalous in the facts and cir- 
cumstances of this case. If it is takeni. 
that the order dated the 10th July 1968 
was revived from that date, the anomaly: 
will be that upto the restoration of the 
title suit, the defendant could not have 
deposited any rent, after the suit stood 
dismissed for default on the 10th March 
1970. If it be taken that the order of 
restoration revived the order under Sec- 
tion 11-A from that date. then the ar- 


rears of rent could be deposited within 


fifteen days of the date of the order, 
namely, 8th September. All the anoma-~ 
lies in the case have arisen because of 
the dismissal of the suit for default. The 
Court below has not applied its mind at 
all to all these aspects of the case and 
the order for striking off the defence has 
been passed as if the suit remained on 
the file continuously upto the date when 
the plaintiff filed his application for 
striking off the defence. We are of the 
view, that, the order of the trial Court, 
to say the least has been passed in an 
irregular exercise of its jurisdiction. 
Therefore, we would set aside the order 
dated the 23rd December 1970. and the 
suit would now proceed as if the defence 
is still on the record. 


D. The suit is now a pretty old one 
and. if possible, it should be taken up for 
expeditious disposal, after the receipt of 
the record from this Court. 

6.- In the result, the civil revision 
is allowed. There will be no crder for 
costs. 

Petition allowed. 
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S. ANWAR AHMAD AND SHAMBHU 
PRASAD SINGH. JJ. 

R. D. Singh. Petitioner y. The Se- 
eretary, Bihar State Small Industries 
Corporation and another, Respondents. 

Civil Writ Jurisdiction Case No. 187 
of 1971. D/- 6-12-1973. 

Index Note:— (A) Constitution of 
India, Articles 226, 12, 298 — Industrial 
corporation incorporated under an Act 
is not “State” —- Whether writ ‘can issue. 

Brief Note:— (A) An industrial cor- 
poration incorporated under an Act, even 
when cent per cent shares of it are own- 
ed by the State cannot be called ‘State’ 
under Article 12 of the Constitution and 
is not amenable to writ jurisdiction as 
such. Article 298 of the Constitution 
does not make any difference to this 
position of law. 
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Note:— Writ held could not issue Managing Director respectively of the 
against Bihar State Small Industries Corporation, to pay provident fund de- 
Corporation. Case law referred. AIR posits of the petitioner. According to 
z1969 Cal 95, Rel. on. (Para 5) Piia E of the petitioner. the a 
. und deposit amounts to Rs. 11,000/-. In 

Cases Referred: Chronological Paras un : i 
1972 Lab IC 877 (Cal), Panchamananda the counter affidavit filed on behalf of 


Dutta v. State of West Bengal 

AIR 1971 Pat 137 = 1969 Pat LJR 476, 
K. C. Verma v. Managing Director 
Bokaro Steel Ltd. 3 

ATR 1971 Pat 174 = 1971 Lab IC 675 
Borhan Kumar v. Asst. Personnel g 
cer, Indian Oil Corporation 

AIR 1971 Pat 273 = 1970 BLJR 631, 
Chini Mazdoor Sangh v. State of 
Bihar 5 

AIR 1971 Puni & Har 113 = 1971 Lab 
Ic 320. Laipat Rai Mago v. GONGER 
of Haryana 

AIR 1970 SC-82 = 1970 Lab IC 919, 
Heavy Engineering Mazdoor Union v. 
State of Bihar 4 

ATR 1970 SC 1150 = 1970 Lab IC 1029, 
Dr. S. L. Agarwal y. General Manager 
Hindustan Steel Ltd. 

AIR 1969 SC 1806 = (1969) 3 3 SCR 113, 

Praga Tools Corporation v. C. V. en 

ual 

AIR 1969 Cal 95 = 1969 Lab IC 142, 
Raniit Kumar Chatterjee v. Union a 
India 

AIR 1966 SC 1364 = (1966) 3 SCR 40. 
Mafatlal Narandas Barot v. Divisional 
Controller State Transport, Mehsana ò 

ATR 1964 SC 600 = (1964) 5 SCR 6837 
Moti Ram Deka v. General Manager 
North East Frontier Rly. 

AIR 1964 SC 1486 = (1964) 7 SCR T 
Andhra Pradesh State Road Transport 

` Corporation v. Income-tax Officer 5 
AIR 1963 SC 1681 = (1964) 1 SCJ aa 
Union of India v. Ladulal Jain 

AIR 1959 Pat 36 = 1958 BLJR 339, 
Sindri Worker’s Union v. Commr. . of 
Labour, Bihar $ 

AIR 1958 SC 36 = 1958 SCR 828. Parsho- 
tam Lal Dhingra v. Union of India 5 

AIR 1955 SC 549 = (1955) 2 SCR A 
Ram Jawaya v. State of Puniab 

AIR 1951 All 257 = ILR (1951) 1 ah 
269 (FB), Moti Lal v. Govt. of the 
State of Uttar Pradesh 9) 


Basudeo Prasad, Bhalbhadra Singh 
and Renuka Sharma. for Petitioner: 
R. P. Katriar, S. K. Katrier and Tara 
Kant Jha (S. C. No. 2), for Respondents. 


-~ SHAMBHU PRASAD SINGH, J. :-— 
This application under Articles 226 and 
227 of the Constitution of India by the 
petitioner, who was in the service of 
the Bihar State Small Industries Corpo- 
ration (hereinafter referred to as ‘the 
Corporation’) and since retired, has been 
made for issuance of a writ in the nature, 
of mandamus calling upon respondents 
1 and 2, who are the Secretary and the 


the respondents it is admitted that the 
total balance accumulation of the provi- 
dent fund of the petitioner is Rupees 
10,678.05 P. 


ge Mr. Basudeo Prasad appearing 
for the petitioner has not challenged the 
correctness of the above statement in 
the counter affidavit of the respondents 
and submitted that a writ may issue only 
to the extent of that amount. In the 
counter affidavit filed on behalf of the 
respondents; it is further stated that 
payment of the said amount of provident 
fund has been delayed for the accounts 
of the time of the petitioner have 
mot been completed. According to this 
counter affidavit, for sometime the re- 
gular accountant was on leave and the 
petitioner was in charge of writing out 
of accounts and custody of cash as well 
and that earlier there had been defalca- 
tion of the amount of rupees one lac in 
the Common Facility Service Workshop 
when the petitioner was in charge and a 
departmental proceeding against the 
petitioner involving a sum of Rupees 
35,934.62 paise in respect of the supply 
of bicycles in excess of the prescribed 
limit is pending. | 
oe Mr. R. P. Katriar appearing for 
the respondents has raised a preliminary 
objection as to the maintainability of this 
writ application. He has submitted that 
as the Corporation is a Company in- 
corporated under the Indian Companies 
Act (hereinafter referred to as ‘the Act’), 
No writ under Article 226 of the Con- 
stitution can issue to it. In reply to this 
preliminary objection of Mr. Katriar, 
Mr. Basudeo Prasad, learned counsel for 
the petitioner, has urged that as the 
State of Bihar is the owner of entire 
shares of the Corporation, it is really 
‘State’ within the meaning of Article 12 
of the Constitution and a writ ‘can be 
issued against it. In K. C, Verma v. 
Managing Director, Bokaro Steel Ltd, 
AIR 1971 Pat 187 a Bench of this Court 
(of which I was also a member) held that 
the Bokaro Steel Lid. a public sector 
undertaking of the Government of India 
and cent per cent shares whereof were 
owned by the Government of India, was 
not ‘State’ within the meaning of Arti- 
cle 12 of the Constitution. This decision 
is binding upon us, but Mr. Prasad has 
contended that since the decision did not 
take into consideration Article 298 of the 
Constitution, it is not binding upon an- 
other Bench or at least requires reconsi- 
deration. Article 298 of the Constitution 
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inter alia says that the executive power 
ef the Union and of each State shall ex- 
tend to the carrying on of any trade or 
business and to the acquisition, holding 
and disposal of property and the making 
of contracts for any purpose. Art. 162 
of the Constitution, to which our atten- 
tion has also been drawn by Mr. Prasad, 
lays down that subject to the provisions 
of the Constitution. the executive power 
of a State shall extend to the matters 
with respect to which the Legislature of 
the State has power to make laws. Ac- 
cording to Mr. Prasad. since the State, 
while carrying on of any trade or busi- 
ness, exercises executive power, the Cor- 
porations or the Companies, which are 
entirely owned and controlled by the 
State, are run and managed in exercise 
of the executive powers and. therefore, 
they are also ‘State’ within the meaning 
of the term under Article 12 of the Con- 
stitution. On the other hand. Mr. Katriar 
has submitted that the Corporations or 
the Companies, which are incorporated 
under the Act, are separate legal entity 
and cannot be equated with their share- 
holder or share-holders. 


4. In Praga Tools Corporation v. 
C. V. Imanual, ATR 1969 SC 1306 it was 
held that the said Company being re- 
fistered under the Act and governed by 
the provisions of the Act was a separate 
Jegal entity and could not be said to be 
either a Government Corporation or an 
industry run by or under the authority 
of the Union Government. The Union 
Government owned 56 per cent shares 
of that Corporation: 32 per cent of the 
shares were owned bv the Government 
of Andhra Pradesh and the remaining 
12 per cent shares were owned by the 


public. This decision is also against the 
contention of Mr. Prasad but he has 
attempted to distinguish it on two 


grounds: firstly. that all the shares of 
the Praga Tools Corporation were not 
owned by the State and‘secondlv that in 
that case too Article 298 of the Constitu- 
tion was not considered, Mr. Prasad has 
also relied on a decision of this Court in 
Sindri Workers’ Union v. Commr. of 
Labour, Bihar (AIR 1959 Pat 36). In that 
case Article 298 of the Constitution was 
referred to and it was held that the 
Sindri Fertilizers and Chemicals Limited 
was an industrial establishment under 
the control of the Central Government 
and, therefore, the Labour Commissioner 
of the State of Bihar had no jurisdiction 
to certify the draft Standing Orders of 
the Company under Section 5 of the 
Industrial Employment (Standing Orders) 
Act. 1946 (Act XX of 1946). Really this 
is not a decision which holds that a com- 
pany or corporation, which is incorpo- 
rated under the Act, is ‘State’. It was 


~~ 
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observed: in that case “As a matter of 
law it does not make any difference that 
the President holds the majority of 
Shares in his name or that the authority> 
to issue directives or the authority to 
appoint or remove Directors is vested in 
the President of India. and not expressly 
fin the Central Government by name.” 
In my opinion. for the purpose of appli- 
cation of Article 298 of the Ccnstitution 
of India it is not material whether the 
State owns all the shares in a Company 
or owns only some of the shares Orders 
for carrying on of any trade or business 
by the States in either case shall have 
to be passed in exercise of the executive 
powers conferred upon the State under 
Article 298 of the Constitution. It has. 
been observed in Heavy Engineering 
Mazdoor Union v. State of Bihar, AIR 
1970 SC 82 that “the mere fact that the 
entire share capital of the Heavy Engi- 
neering Corporation Ltd. Ranchi. was 
contributed by the Centra] Government 
and the fact that all its shares are held 
by the President and certain officers of 
the Central Government does not make 
any difference.” In that case zhe ques- 
tion, which arose for consideration, was 
whether the Central Government or the 
State Government was the appropriate 
Government to make a reference under 
Section 10 of the Industrial Disputes Act. 
The Company concerned was the 
Heavy Engineering Corporation Limited. 
Ranchi, It was conceded before the High 
Court thatthe Company was not an indus- 
try carried on by the Central Government 
but it was contended that as the entire 
share capital was contributed by Central 
Government and extensive powers were 
conferred on it, the Company must be 
regarded as an industry carried on under 
the authority of the Central Government 
and, therefore. it was an agent of the 
Central Government. That contention 
was not accepted by the Supreme Court. 
Before the Supreme Court also it was 
conceded that the Company was not an 
industry carried on by the Central Gov- 
ernment and Justice Shelat, who deliver- 
ed the judgment for the Court, observed 
that it was rightly so conceded. After 
these decisions of the Supreme Court. in 
my opinion, it is not possible ta contend 
that corporations incorporated under the 
Act, entire shares whereof are cwned by 
the State, are ‘State’. within the meaning 
of the term as defined in Article 12 of 
the Constitution. True, it is that this. 
decision also does not expressly refer to 
Article 298 of the Constitution but that 
won't make any difference. 


5. I would now refer to some ‘of 
the decisions. which have been relied on 


by the learned counsel for the parties 


~~. 
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and which refer to Article 298 of 
(Constitution. In Union of India v. Ladu- 
lal Jain, ATR 1963 SC 1681, on which 
:Mr. Prasad has placed strong reliance, fb 
was merely held with reference to Arti-~ 
cle 298 of the Constitution. that running 
of railways by the Central Government 
was a business. The decision is no aus 
thority for the proposition that a corpo- 
ration incorporated under the Act the 
entire shares whereof are owned by the 
State is ‘State’ for the purpose of Artix 
cle 12 of the Constitution. The other 
decision relied on by Mr. Prasad is of 
Lajpat Rai Mago v. Governor of Har- 
vana, AIR 1971 Puni and Har 113. In 
this case a writ was praved for both 
against a Corporation and the State. The 
petitioner of that case was in service of 
the State Government and thereafter he 
was deputed to the Corporation. He was 
again reverted to the State service. No 
writ was issued against the Corporation 
but a writ was issued against the State 
for giving due place to the petitioner of 
that case in the State service. Some ob- 
servations no doubt have been made in 
this judgment by the learned single Judge 
of Punjab and Haryana High Court. 
which do support the contention of Mr. 
Prasad but those observations, it appears, 
mere not necessary for the decision of 
the case. In Raniit Kumar Chatterjee v. 


Union of India, ATR 1969 Cal 95. Basu. J... 


who is considered as an authority on the 
‘constitutional law, dealing with similar 
contention advanced before him, observed 
as follows :— 

“(iii) Mr. Dutt, for the petitioner re- 


“died strongly upon the provision in Arti- 


+ 


cle 298, as amended by the Constitution 
(Seventh Amendment) Act. 1956. to argue 
that when Government takes up a busi- 
mess. it does so in the exercise of its 
faxecutive power’ and, therefore. what- 
ever be the agency through which Gov- 
ernment may carry on a business, that is 
identified with the Government. 

This argument, however. overlooks 
the object and scope of the Amendment 
of the Article. 
it was held in some cases that since there 
was no express provision empowering the 
Government to enter into a trade. this 
could not be done without legislative 
sanction — Moti Lal v. State of U. P., 
AIR 1951 All 257 (FB). This view was 
oyerruled by the Supreme Court in the 
ease of Ram Jawava v. State of Puniab, 
{1955) 2 SCR 225 = (AIR 1955 SC 549} 
and the Amendment of 1956 simply codi- 
fies the effect of the decision in Ram 
Jawaya’s case, 1955-2 SCR 225 = (AIR 
1955 SC 549) namely, that legislation fs 
mot reauired to empower a Government 
to carry on a business. it can do so in the 
exercise of its executive power. excepf, 


R. D. Singh v. Secy., B. S. S. I. Corpn. (S. P. Singh J.) 
the ’ 


Prior to this amendment, , 
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of course, where a law is required bv 
some other provision of the Constitution, 
say, Article 19 (6). But the effect of the 
amendment is not to convert a commer- 
cial function of the Government into a 
governmental function. It is to be noted 
that even where a State Government 
carries on a business, it cannot be treated 
as a governmental function to claim im- 
munity from Union taxation, without a 
declaration by Parliament by law under 
‘Article 289 (3) — vide AIR 1964 SC 1486 
at p. 1492. If the Central Government 
carries on a business it can never be 
treated as a governmental function to 
claim immunity from State taxation be- 
cause Article 285 (1) simply speaks of 


‘the property of the Union’ and no busi- 
ness, 


It has been held by the Supreme 
Court that even when the Government 
carries on a business departmentally as 
in the case of a Railwav. it cannot be 
treated as a ‘sovereign function’ for the 
purpose of ‘suability’. But that princi- 
ple would not apply for the purpose of 
determining the status of its employees 
under Article 311. When the business is 
carried on by a Department of the Gov- 
ernment, as in the case of a Railway, 
obviously, the employees hold under the 
Government and not under any separate 
Huristic entity. and so it has been held 
Im numerous cases of Parshotam v. Union 
of India, ATR 1958 SC 36; Moti Ram | 
v, N. E. F. Rly., AIR 1964 SC 600. The 
reason is obvious, namely. where the 
employer is a Department of the Govern- 
ment, no question of a separate legal 
entity arises. 


The question, however. becomes dif- 
ferent, where the business is carried on 
through a separate legal person. e.g. a 
statutory corporation or a company—vide 
AIR 1966 SC 1364, because in such a 
case, the employee is a servant of a legal 
entity other than the Government.” 


T am in respectful agreement with the 
above observations of Basu. J.. and differ 
from the observations made by the 
learned single Judge of the Puniab and 
Haryana High Court as to the interpreta- 
tion of Article 298 of the Constitution. 
fn Panchamananda Dutta v. State of 
West Bengal, 1972 Lab IC 877 (Cal). P. 
Banerjee, J.. of the Calcutta High Court, 
relying on the decision of the Supreme 
Court in the cases of Praga Tools Corpo- 
ration, Heavy Engineering Mazdoor Union 
and Dr. S. L. Agarwal v. The General 
Manager, Hindustan Steel Ltd.. AIR 
T970 SC 1150 and that of Basu, J. in the 
ease of Raniit Kumar : Chatterjee, has 
held that the West Bengal Small Indus- 
tries Corporation, which is a limited 
Company incorporated under the Com- 
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panies Act and which has the entire share 
capital contributed by the State Govern- 
ment and its officers is not a ‘State’ with- 
in Article 12 of the Constitution but is a 
different entity and no writ would lie 
against it. In the case of Dr. S. L. Agar- 
wal it was held by the Supreme Court 
that Hindustan Steel Ltd. has its inde- 
pendent existence and by law relating to 
Corporations it is distinct even from its 
members. The observations made by 
the Supreme Court im various cases, re- 
ferred to above, leave no room for doubt 
that a corporation incorporated under 
the Act has got separate legal entity and 
has to be treated as distinct from its 
member or members. A corporation in- 
torporated under the Act, even when 
cent per cent shares of it are owned by 
the State. cannot -be ‘State’ under Arti- 
icle 12 of the Constitution and is not 
amenable to the writ jurisdiction of this 
Court as such. Article 298 of the Con- 
stitution does not make any difference to 
this position at law. 


6. Mr. Prasad also relied on two 
decisions of this Court in Borhan Kumar 
v. Assistant Personnel Officer. Indian Oil 
Corporation, AIR, 1971 Pat 174 and Chini 
Mazdoor Sangh v. State of Bihar, AIR 
1971 Pat 273. ‘The first case was a case 
under the Industrial Disputes Act and it 
fis wel] established that in such cases a 
writ can issue even to companies. In 
the latter case, the State Government had 
purchased a sugar mill from a limited 
company and was managing it as ‘State’. 
The sugar mill was not being managed 
by a corporation incorporated under the 
(Companies Act. These decisions, there- 
fore, are of no réal help to the peti- 
tioner. The preliminary objection taken 
by Mr. Katriar, .therefore. must prevail 
and the application must fail. 


1: T would like, however. to ob- 
serve that since the respondents have 
admitted that a sum of Rs. 10,678/05 Paise 
as provident fund accumulations of the 
petitioner is lving with the Corporation, 
it is expected that the Corporation and 
the State Government also, if necessary, 
would decide the question of payment of 
the said amount to the petitioner as ex- 
meditiously as possible and make pay- 
ment to him of whatever amount he is 
found legally entitled to. 


9. In the result, the application 
is dismissed. In the circumstances of the 
case, however, there will be no order as 
fto costs. 

ANWAR AHMAD, J.:— I agree. 

Petition dismissed. 


Jm 
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Taramani Devi, Petitioner- v. Union „ 


Of India and others, Respondenss. 
Civil Writ Jurisdiction Case No. 91 
of 1971, D/- 30-11-1973 (Application under 


Articles 226 and 227 of the Constitution 
of India), 


Index Note:— (A) Cantonments Act 
1924), Sections 52 (1) (b) and £85 (2) — 
Construction completed in pursuance of 
Sanction granted by Cantonment Board 
+ Suspension and cancellation of order 
lof sanction thereafter by Commanding 

fficer is not ultra ‘vires Section 52 
(1) (b) — Board ordering demolition | in 
furtherance of cancellation of sanction 
is not ultra vires, Section 185 (2). 


Brief Note:— (A) Where after a 
building was built and completed in pur- 
Suance of the sanction accorded by the 
Cantonment Board, the Commanding Offi- 
‘cer cancelled the sanction, and the Board 
therefore ordered the demolition of the 
building it was held that the words “the 


1 


decision shall not be carried into effect” - 


in Section 52 (1) (b) do not convey the 
meaning that something has remained to 
be done in pursuance of the decision of 
the Board. It is clear from the provi- 
sions of Section 185 (2) that the Board 
can direct the demolition of a building 
even when the erection is complete if 
the Officer Commanding-in-Chief directs 
that the order of the Board sanctioning 
the erection Shall not be carried into 
effect. In such circumstances the Board 


has only to pay full compensation to the — 


owner of the building for the loss in- 
icurred by him. 


The order of the Commanding Offi- 
cer cancelling the sanction is not ultra 
wires Section 52 (1) (b) and the order of 
the Board ordering demolition is not 
ultra vires Section 185 (2). 


(Paras 7 & 8) 

Index Note :— (B) Cantonments Act 
(1924), Sections 52 (1) (b) and 185 (2) — 
Natural qustice — Order for demolition 
of building passed against person without 
wiving him opportunity of being heard 
violates rules of natural justice and is 
mot valid — Existence of a right of ap- 
peal against order does not render the 
order legal. 


Brief Note:— (B) Even an adminis- 
trative order. which involves civil conse- 
guences, must be made consistently with 
the rules of natural justice. 


Where a building erected as per 
sanction was ordered to be demolished 
under Section 185 (2) without giving 
owner an opportunity of being heard, 
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held that the orders were contrary to` 


natural justice and must be quashed. 
The provision for- 
notice issued under Section 185 by the 
Board does not make any difference. 
The principles of natural justice require 
that before an order under Section 52 
(1) (b) is passed a reasonable opportunity 
to show cause must be given to the per- 
son whose right is affected bv the order. 
(Paras 9. 10) 

Cases Referred: Chronological Paras 
AIR 1973 SC 334 = 1973 Lab IC 440, 
State of Punjab v. K. R. Erry 9 
AIR 1967 SC 1269 = (1967) 2 SCR 625, 
State of Orissa v. Dr. Miss Binapani 
Dei 9 
11964 AC 40 9 


Basudeva Prasad, B. Choudhury and 
Mrs. Renuka Sharma, for Petitioner: 
Gupteshwar Pd. and Tara Kant Jha and 
IDebeshwar Prasad Jha, for Respondents. 

S. N. P. SINGH, J.:— In this writ 
application under Articles 226 and 227 of 
the Constitution Srimati Taramani Devi, 
the petitioner, has challenged the vali- 
dity of the notice dated the 19th of De- 
cember, 1970 issued bv the Cantonment 
Board, Dinapore. under Section 185 (2) 
of the Cantonments Act, 1924, hereinafter 
to be called “the Act” (Annexure 7) and 
the order dated the 22nd of July 1968, 
passed by the Officer Commanding-in 
Chief, Central Command (respondent 
No. 2) under Section 52 (1) (b) of the Act 
(Annexure 8). 

2. The petitioner resides in a 
house standing on survey plot Nos. 47/288 
and 47/289 bearing holding Nos, 86 and 
87 of Mehal I, Ward No. VI of the Dina- 
pore Cantonment. In the month of 
November, 1967. the petitioner made an 
application before the Dinapore Canton- 
ment Board (hereinafter to ‘be called 
‘the Board’) under Section 179 of the 
Act for addition of two rooms with lava- 
tory and bath room in the first floor of 
the building and submitted the plan. The 
application of the petitioner was consi- 
dered by the Board and by Resolution 
No. 2 dated the 30th of January. 1968. 
the sanction was accorded. According to 
the resolution the petitioner was required 
to start work within one year from the 
date of receipt of sanction and to com- 
plete the work within one vear from the 
date of commencement of the work. AS 
stated in paragraph 6 of the writ anpli- 
cation, the petitioner on receipt of the 
Sanction order immediately started con- 
struction in the first floor of the build- 
ing and completed it in the month of 
April 1968. It appears that when the 
matter came to the notice of the Officer 
Commanding-in-Chief, Central Command 
(respondent No. 2), he in exercise of 
the powers vested in him under Sec. 52 
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appeal against the 
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(1) (b) of the Act suspended for three 


months the resolution of the Board ac- 
cording sanction to the petitioner. Bv a 
letter dated the 26th of April, 1968. a 
copy whereof has been made Annex. ‘B’ 
to the show cause filed on behalf of res- 
pondents 3 and 4, the Officer Command- 
ing~in-Chief, Central Command, .inti- 
mated to the President of the Board 
the‘ order of suspension of the resolution 
No. 2 of the Board for three months and 
asked him to show cause as to why the 
direction be not issued to the effect that 
the decision as contained in the resolu- 
tion of the Board should not be carried 
into effect. On the 13th of May, 1968, 
the Executive Officer of Dinapore Can- 
tonment intimated to the petitioner that 
the higher authorities had suspended the 
resolution of the Board under Section 52 
of the Act as the sanction accorded by 
the Board was objectionable from land 
point of view and was contrary to the 
provisions of the letter of the Govern- 
ment of India, Ministry of Defence. The 
petitioner was warned that anv action 
taken on the resolution of the Board 
would be entirely at her risk and cost. 
A copy of that letter has been made An- 
nexure ‘2’ to the writ application. The 
petitioner on receipt of this letter sent 
a reply on the 18th of May. 1968. In her 
reply the petitioner asserted that the 
sanction of the plan having not been can- 
celled by the Board. the construction of 
the structure as per the sanctioned plan 
was immediately ‘taken up on receipt of 
the sanctioned plan and the construction 
was completed long time back. A copy 
of that letter has been made Annex, ‘3’ 
to the writ application. When no reply 
was received from the Board bv the. Offi- 
eer Commanding-in-Chief, Central Com- 
mand. he by his order dated the 22nd of 
July, 1968 (Annexure 8) directed under 
Section 52 (1) (b) of the Act that the re- 
solution of the Board should not be car- 
ried into effect. A copy of that order 
has also been made Annexure ‘E’ to the 
show cause filed on behalf of respondents 
3 and 4. Subsequently by a letter dated 
the 31st of October, 1968 (Annexure ‘F’ 
to the show cause filed on behalf of res- 
pondents 3 and 4), respondent No. 2 en- 
quired from the President of the Board 
as to what action had been taken by him 
in the case of those houses in respect of 
which the Board’s resolution sanctioning 
the plans had been set aside under the 
letter dated the 22nd of July. 1968. Ear- 
lier on the 14th of August. 1969, the Ex- 
ecutive Officer of the Dinapore Canton- 
ment had sent a notice to the petitioner 
to stop further construction of the build- 
ing. A copy of that notice has been 
made Annexure ‘6’ to the writ applica- 
tion. The Board ultimately resolved by 
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` a majority of votes on 10-11-1970 that a 
notice under Section 185 (2) of the Act 
be served upon the petitioner for demoli- 
tion of a portion of the first floor within 
a period of 30 days as sanction for the 
Same had been set aside by respondent 
No. 2 under Section 52 (1) (b) of the Act. 
The elected members of the Board dis- 
sented from the above resolution. A 
copy of that resolution has been made 
Annexure ‘G’ to the show cause filed on 
behalf of respondents 3 and 4. In pur~« 
suance of that resolution the notice 
under Section 185 (2) of the Act was 
issued on the petitioner on the 19th of 
December, 1970 (Annexure 7). The peti« 
tioner by that notice was asked to demo= 
lish the construction in the first floor of 
the building within thirty days of the 
receipt of the notice. 


3. Mr. Basudeva Prasad. learned 
counsel appearing for the petitioner, 
raised three contentions, In the first 
place, he submitted that the order (An- 
nexure 8) is ultra vires Section 52 (1) (b) 
of the Act and the notice (Annexure 7) 
is ultra vires Section 185 (2) of the Act. 
Secondly, he urged that the order (An<« 
nexure 8) has been passed in contraven-< 
tion of the principles of natural justice 
because no notice was given to the peti~ 
tioner by respondent No. 2 to show cause 
as to why the resolution of the Board 
according sanction of the plan be not 
carried into effect before passing the im-~ 
pugned order, Thirdly, he contended that 
Sections 52 (1) (b) and 185 (2) of the Act 
are ultra vires Articles 19 (1) (f} and 14 
of the Constitution. 


4, Before dealing with the con- 
tentions which have been raised on be~< 
half of the petitioner, I would indicate 
the stand which has been taken bv the 
respondents in this writ application. In 
the show cause filed on behalf of respon- 
dents 3 and 4 as well as in the counter- 
affidavit filed on behalf of respondents 1 
and 2 it has been asserted that survey 
plots Nos. 47/288 and 47/289 bearing hold- 
ing Nos. 86 and 87 of Mahal L Ward No. 
VI of the Dinapore Cantonment ere class 
B (3) lands of which the Government of 
India is the landlord and which is manag- 
ed by the Board and is held on the basis 
of old grant. On the lands of old grant 
character only the Government of India 
was competent to give approval. Ac- 
cordingly, when the sanction of the plan 
by the Board was communicated to the 
petitioner, a letter dated the 2nd of 
March, 1968. was sent by the Canton- 
ment Executive Officer to the petitioner 
to the effect that the sanction was not in 
conformity with the order of the higher 
authorities and the plan involved sub= 
division of site in the form of first storey: 
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nA copy of that letter has been made An- 


nexure ‘A’ to the show cause filed on be- 


‘half of respondents 3 and 4. The peti«. 


tioner did not pay any heed to that letter 
and started construction. When the 
matter came to the notice of respondent 
No., 2, he suspended the resolution of 
the Board according sanction for three 
months as he found the sanction objec- 
tionable from land point of view and 
contrary to the provisions of Govern-~ 
ment of India, Ministry of Defence (Mili« 
tary Lands and Cantonments Directorate) 
letter dated the 9th of Ausust, 1957. A 
copy of that letter has been made An- 
nexure ‘I’ to the counter-affidayit filed 
on behalf of respondents 1. and-2. The 
relevant portion of that letter reads as 
follows: i 


“Government have been advised in 
another analogous case that the construc~ 
tion in place of single storey building of 
a new building consisting of more storeys 
and or enlargement of existing buildings 
fo contain additional storeys or larger 
number of inhabitable tenements on sites 
held under Old Grant terms essentially 
entails variation in the terms of the 
grant and that such construction mav be 
refused unless the grantee is prepared to 
execute on payment of full annual ren~ 
tal for the site and suitable premium.” 
As stated in the show cause filed on be- 
half of respondents 3 and 4, the Board in 
according sanction of the building plan 
of the first. storey of the house of the 
petitioner had acted contrary to the 
directions of the Command and the deci- 
sion of the Board was rightly annulled 
by the Officer Commandiny-in-Chief, 
Central Command. A copy of thé letter 
dated the ist of May. 1967. containing 
the directions of the G. O. C.-in-Chief, 
Central Command, has been made’ An- 
nexure ‘I’ to the show cause filed on be- 
half of respondents 3 and 4. According 
to that letter whenever any building ap- 
plication is submitted requesting for con~ 
struction of additional storeys on a dis« 
tinct site held on old grant terms an ob- 
fection should alwavs be raised from land 
point of view and building plans should 
not be sanctioned. In case the holder of 
occupancy rights comes forward with a 
request for taking the site on lease the 
same should first be dealt with and after 
Government sanction js accorded to the 
lease of the site then only the building 
applications/plans should be entertained 
and considered. <A copy of the letter of 
the Government of India dated the 23rd 
of March, 1968, in which instructions have 
been given has been made Annexure ‘J’ 
to the show cause filed on behalf of res- 
pondents 3 and 4. Thus, accordine to the 
stand taken by the respondents, as the 
sanction has been illegally given. resvan« 
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dent No, 2 suspended the resolution of 
the Board and subsequently issued a 
direction that the resolution should not 
be carried into effect. As stated in the 
show cause filed on behalf of respon- 
dents 3 and 4, the Board was bound to 
execute the order of the Command and 
accordingly the notice {Annexure 7) has 
been issued to the petitioner. It has 
been further stated in the show cause 
that the petitioner would be entitled to 
full compensation for the loss actually 
incurred in consequence of the demoli- 
tion of any building which had been 
erected prior to the date on which the 
order of the Officer Commandiny-in- 
Chief, Central Command, was communi~ 
cated to her. 


5e In the rejoinders to the show 
cause filed by respondents 3 and 4 and 
the counter-affidavit filed on behalf of 
respondents 1 and 2 the petitionér has 
asserted that she is the actual owner of 
the land over which the building stands. 
She has denied the fact that the site of 
the building is on old grant. In my 
opinion, it is not nécessary to go into 
the controversial question as to whether 
or not the site on which the building of 
the petitioner stands is on old grant, 


6. Now I proceed to consider the 
points which have been raised by Mr. 
Basudeva Prasad appearing for the peti- 
tioner. Section 52 (D (b) of the Act 
reads as follows: 

(1) The Officer Commanding-in-Chief, 
the On may at any time 

A) eecsvete Sues 

(b) direct the suspension, for such 
period as may be stated in the order. of 
action on any decision of a Board. other 
than a decision which has been referred 
to him under sub-section (1) of Sec. 51, 
and thereafter cancel the suspension or 
after giving the Board a reasonable op- 
portunity of showing cause why such 
direction should not be made, direct that 
the decision shall not be carried into ef- 
fect or that it shall be carried into effect 


with such modifications as he may spe- 


tify”. 
It is clear from the iss provisions that 
_ very wide powers have been conferred 

on, the Officer Commanding-in-Chief, the 
Command. By an order he can direct 
the suspension of action on any decision 
of the Board other than a decision 
which has been referred to him under 
sub-section (1) of Section 51. He can 
also direct that the decision of the 
Board shall not be carried into effect or 
that it shall be carried into effect with 
such modifications as he may specify. In 
the latter case, namely, where he directs 
that the decision of the Board shall not 
be carried into effect or it shall be car- 
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ried into effect with modifications, he has 
to give the Board a reasonable opportu- 
nity of showing cause why such direc- 
tions should not be made. In the instant 
case admittedly the decision of the Board 
had not been referred to him under sub- 
section (1) of Section 51 of the Act and 
as such in terms of Section 52 (1) (b) res- 
pondent No. 2 had the authority to pass 
the impugned order (Annexure 8) direct- 
ing that the decision as contained in the 
Board’s resolution according sanction to 
the building plan of the petitioner shail 
not be carried into effect. 


7. Section 185 (2) of the Act runs 
thus: 

“185 (2) — A Board shall bv notice 
in writing direct the owner, lessee or oc- 
cupier of any land in the cantonment to 
Stop the erection or re-erection of a 
building in anv case in which the order 
under Section 181 sanctioning the erec- 
tion or re-erection has been suspended 
by the Officer Commanding-in-Chief, the 
Command.: under clause (b) of Sub-sec- 
tion (1) of Section. 52, and shall in 
any such case in like manner direct 
the demolition or alteration, as the 
case may be, of the building or any part 
thereof so erected or re-erected where 
the Officer Commanding-~in-Chief, the 
Command, thereafter directs that the 
order of the Board sanctioning the erec- 
tion or re-erection of the building shall 
not be carried into effect or shall be car- 
tied into effect with modifications speci- 
fied by him: 

Provided that the Board shall pay to 
the owner of the building compensation 
for anv loss actually incurred by him in 
consequence of the demolition or altera- 
tion of any building which has been 
erected or re-erected prior to the date 
on which the order of the Officer Com- 
manding-in-Chief, the Command, has 
been communicated to him.” 

A plain reading of sub-section (2) of Sec- 
tion 185 shows that in a case in which 
the order of sanction passed under Sec- 
tion 181 for erection or re-erection of a 
building has been suspended by the Offi- 
cer Commanding-in-Chief, the Command, 
under clause (b) of sub-section (i) of 
Section 52, the Board shall give a notice 
in writing directing the owner. lessee or 
occupier of the land to stop the erection 
or re-erection of the building as the case 
may be. In a case in which the Officer 
Commanding-in-Chief, the Command, 
gives a direction that the order of the 
Board sanctioning erection or re-erection 
of the building shall not be carried into 
effect, the Board shall give a notice in 
writing to the owner. lessee or occupier - 
of the land directing him to demolish the 
building. The proviso to the section 
makes it clear that the Board has to pay 
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compensation to the owner of the build- 
ing for any loss incurred þy him in conse- 
quence of the demolition of the building 
which had been erected prior to the date 
on which the order of ihe Officer Com- 
manding-in-Chief, the Command, has 
been communicated to him. Mr. Basu- 
deva Prasad submitted before us that the 
expression “the decision shall not be 
carried into effect’ occurring in Sec- 
tion 52 (1) (b) conveys the meaning that 
the order of the Board has not been 
fully implemented. Therefore, reading 
Sections 52 (1) (b) and 185 (2) harmoni- 
ously, only when the construction of the 
building js not completed an order under 
Section 52 (1) (b) can be passed and a 
notice for the demolition can be given 
under sub-section (2) of Section 185 of 
the Act. Thus, according to learned 
counsel, the Officer Commanding-~-in- 
Chief, the Command. had no authority to 
direct that the resolution of the Board 
sanctioning the plan to the petitioner 
shall not be carried into effect as the 
petitioner had completed the construc- 
tion of the upper storey. Annexure 8 is, 
therefore. ultra vires Section 52 (1) (b) 
~of the Act. Similarly. the ‘hotice (An- 
nexure 7) is also ultra vires Section 185 
(2) of the Act as such a notice cannot be 
given in respect of a building which has 
already been erected according to the 
sanctioned plan. It is difficult to accept 
the submission made by Mr. Basudeva 
Prasad. The expression “the decision 
shall not be carried-into effect? occur- 
ring in Section 52 (1) (b) does not con- 
vey the meaning that something has: re- 
mained to be done in pursuance of the 
decision of the Board. It is clear from 
the provisions of Section 185 (2) of the 
Act that the Board can direct the domoli- 
tion of a building even when the erec- 
tion is complete if the Officer Command- 
ing-in-Chief, the Command, directs that 
the order of the Board sanctioning the 
erection shall not be carried into effect. 
In such circumstances the Board has only 
to pay full compensation to the owner, of 
the building for the loss incurred bv him. 


8. For the foregoing reasons, I 
do not find anv substance in the conten- 
tion raised by Mr. Basudeva Prasad that 
Annexure ‘8’ is ultra vires Section 52 (1) 
(b) and the notice (Annexure 7) is ultra 
vires Section 185 (2) of the Act. 

9. Now I proceed to consider the 
second contention which has been raised 
by Mr. Basudeva Prasad. According to 
learned counsel, the petitioner was en- 
titled to a reasonable opportunity of 
showing cause before the direction (An- 
mexure 8) was given that the resolution 
of the Board sanctioning the building 
plan should not be carried into effect. 
There is substance in this contention. As 


æ ee i 


“provided under Section 52 (1) (b) of the 


Act, only the Board is given a reasonable 
opportunity of showing cause why such 
a direction should not be made. In a case 
where the cancellation of the arder or 
the resolution of the Board affacts the 
right of a third person, the order of the 
Officer Commanding-in-Chief, tke Com- 
mand, has to be made in a manner con- 
sonant with the rules of natural justice. 
It is a well-settled principle that even an 
administrative order, which involves civil 
consequences, must be made consistent- 
ly with the rules of natural justice. A 
reference may be made to the case of 
State of Orissa v. Dr. Miss Binapani Dei, 
AIR 1967 SC 1269. In a recent decision 
of the Supreme Court in the case af State 
of Punjab v. K. R. Erry. AIR 1973 SC 
834 = (1973 Lab IC 440) it has been ob- 
served as follows: 


“With: the proliferation of adminis- 
trative decisions in the welfare State it 
is now further recognised by Courts both 
in England and in this country. (especial~ 
ly after the decision of House of Lords 
in 1964 AC 40) that where a body or auth- 
ority is characteristically administra- 
tive the principle of natural justice is 
also liable to be invoked if the decision 
of that body or authority affects indivi- 
dual rights or interests and having re- 
gard to the particular situation it would 
be unfair for the body or authority not 
to have allowed a reasonable opportu- 
nity to be heard.” 


In the instant case the petitioner was not 
given any opportunity of showing cause 
before the order (Annexure 8) was pass~|- 
ed. Not only that, even the Board. to 
whom the notice to show cause was 
issued., did not file any show cause. The 
Board also did not give anv opportunity 
to the petitioner to be heard before 
issuing the notice (Annexure 7). There 
can be no dispute that the ovetitioner’s 
right to property was seriously affected 
by the order of the Officer Commanding- 
in-Chief, the Command (Annexure 8) 
and the notice (Annexure 7) which was 
issued to the petitioner in pursuance of 
the order. The second contention, there- 
fore, which has been raised on behalf 
of the petitioner must be upheld and the 
order (Annexure 8) and the notice (An- 
nexure 7) must be quashed on the simple 
Sround of violation of the basic rules of 
natural justice. 


10. It may be stated here that 
Mr. Tara Kant Jha made a submission te 
the effect that there is a provision for 
appeal against the notice of the Board to 
alter or demolish a building before the 
Officer Commanding-in-Chief. the Com- 
mand, and as such there was no viola- 
tion of the principles of natural justice 
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when no notice was given to the peti- 
tioner by respondent No. 2 before he 
passed the impugned order (Annex. 8). 
Section 274 of the Act provides that anv 
person aggrieved by any order described 
in the second column of Schedule V may 
appeal to the authority specified in that 
behalf in the third column thereof. As 
provided in Schedule V, as against the 
notice of the Board to alter or demolish 
a building under Section 185 an appeal 
lies before the Officer Commanding-in- 
Chief, the Command. within thirty days 
from the service of notice. In my opinion, 
it is doubtful whether in an appeal 
against the notice issued under Sec. 185 
of the Act. which lies before the same 
authority who has passed the order under 
Section 52 (1) (b). namely, the Officer 
Commanding-in-Chief, the Command, 
the aggrieved person can question the 
validity of his order under Section 52 (1) 
(b). In anv. view of the matter, the provi- 
sion for appeal against the notice issued 
under Section 185 by the Board does 
not make any difference. The principles 
of natural justice require that before an 
order under Section 52 (1) (b) is passed, 
a reasonable opportunity to show cause 
must be given to the person whose right 
is affected by the order. 

11. Mr. Basudeva Prasad submit- 
ted in course of his argument that if his 
contention on the second point is upheld 
then it is not necessary to decide the 
question regarding the constitutional 
validity of Sections 52 (1) (b) and 185 (2) 
of the Act. Mr. Tara Kant Jha. learned 
counsel appearing on behalf of respon- 
dents 1 and 2, however, urged that the 
question regarding the validity of the 
two sections may also be decided. In 
my opinion. since this application must 
succeed on the second point. it is not 
necessary to consider the third conten- 
tion, which has been raised on behalf of 
the petitioner. If and when an occasion 
arises in future the petitioner may raise 
the question regarding the validity of 
Sections 52 (1) (b) and 185 (2) of the Act. 


12. In the result, the application 


is allowed and the order as contained in: 


Annexure 8 and the notice as contained 
in Annexure 7 are quashed. There will 
be no order as to costs. 

13. Needless to add that if ad- 
vised, respondent No. 2 may pass a fresh 
order in accordance with law under Sec- 
tion 52 (D (b) ‘of the Act after giving a 
reasonable opportunity to the petitioner 
to show cause and to be heard. I may 
also add that if a notice to show cause 
is given to the petitioner, it will be open 
to her to raise all such questions of fact 
and law. which she may be advised to 
raise, before respondent No. 2. 


Raghumal v. 


rir winnie te 


Banmali Pat. 221 


S. P, SINHA, J.:— I agree, 
Application allowed. 
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Raghumal, Appellant v. Banmali 
Sahu, Respondent. 

A. F. A. D. No. 141... of 1970. Dj- 
26-11-1973. P 

Index Note :— (A) Civil P. C. (1908), 
Section 11 — Res judicata — During re- 
view, eviction suit dismissed for want of 
proper quit notice — Other favourable 
findings of personal necessity and tenant's 
default untouched — Fresh suit on same 
grounds if and when barred — (X~Ref:— 
Order 23, Rule 1 and Order 9. Rule 9 (1)) 
(X-Ref :— T. P. Act (1882), S. 106). 


Brief Note:— (A) Valid determina- 
tion of tenaney by a notice under S. 106, 
Transfer of Property Act is part of the 
cause of action for an eviction suit. When 
the suit is dismissed -for want of such 
valid determination but another suit is 
subsequently filed after a valid determi- 
nation, it is based on a fresh cause of 
action, 


When that dismissal made on a review 
petition has left untouched findings fav- 
ourable to the landlord on issues of per- 
sonal necessity and tenant’s default it is 
Clear that the decision does not operate 
as res judicata against the subsequent 
suit filed on the same two grounds. 

Order 23, Rule 1 and Order 9 Rule 9 
(1) are absolutely irrelevant in such a 
suit. That dismissal cannot be characte- 
rised as withdrawal bv the plaintiff with- 
out Court permission to institute a fresh 
suit or as dismissal in the absence of the 
plaintiff and in the presence of the de- 
fendant. AIR 1964 Pat 401 (FB), Fol- 
lowed: AIR 1971 Mad 150, Distinguished: 
(1897) ILR 24 Cal 900: AIR 1971 SC 
442:. AIR 1966 SC 1332 and AIR 1925 
PC 55, Referred. (Paras 11, 12 and 13) 


Cases Referred: Chronological Paras 
AIR 1971 SC 442 = (1971) 2 SCR 691. 
Gangappa Gurupadappa Gurwad v. 
Rachawwa 8.13 
‘ATR 1972 Mad 150 = 1970-2 Mad LJ 
386, K. N. Ramkrishnan v. C. Keral 
Chand 8,13 


AIR 1966 SC 1332 = 
Sheodan Singh v, 


(1966) 3 SCR 300, 
Daryao Kunwar 
8, 13 

AIR 1964 Pat 401 = 1964 BLJR 583 (FB), 
Niranjan Pal v. Chaitanyalal Ghosh 
8, 10, 12 

AIR 1925 PC 55 = 52 Ind App 100, Fateh 
Singh v. Jagannath Baksh Singh 8,13 
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(1897) ILR 24 Cal 900. Peary Mohun 
Mukherjee vy. Ambica Churn Bando- 
padhya 8, 13 


R. S. Chatterji, N. N. Roy and B. N. 
Chatterji, for Appellant; J. C. Sinha and 
S5, K. Chattopadhya, for- Respondent, 


UNTWALIA, C. J.:— This is a de- 
fendant’s second appeal which has come 
before us for hearing, as it was referred 
by a learned Single Judge of this Court 
for decision by a Division Bench. The 
case of the plaintiff respondent is that he 
had purchased the disputed building from 
the original owner. The Defendant ap- 
pellant was a tenant of the suit premises 
from before on a monthly rental of 
Rs. 60. besides electric charges. After 
the purchase by the plaintiff. he as well 
as the vendor informed the defendant 
about the sale and asked him to pay rent. 
The defendant did not pay rent since 
August 1959. He also made out a case 
that he required the suit. premises for 
his bona fide personal necessity. The de- 
fendant had violated the terms of the 
tenancy. A notice to quit was given to 
him, but he refused to accept it and did 
mot vacate the premises. 

2. In 1959 this very plaintiff had 
filed a suit for ejectment against this 
very defendant. The matter came un to 
the High Court and the plaintiff’s suit 
was dismissed on technical ground of non- 
service of notice. The plaintiff’s case is 
that the, question of default and personal 
necessity was left open. The defendant 
has made further default and, therefore, 
the present suit out of which this second 
appeal arises was instituted, 


3. The defendant in his written 
Statement denied that the plaintiff re- 
quired the suit premises for his own use 
or that there has been any breach of 
the terms of the tenancy on his part. He 
also denied the plaintifi’s assertion that 
the former had defaulted in payment of 
rent since August 1959. According to the 
Case of the defendant, no notice was 
served on him. 


A, The learned Munsif decreed 
the suit, holding that the defendant had 
defaulted in payment of rent for the 
months of August and September. 1959. 
On the point of notice, a finding was re- 
corded in favour of the plaintiff, but on 
the question of personal necessity and 
alleged breach of the terms of the ten- 
ancy, the trial Court recorded findings 
against him. 


5. The defendant filed an appeal 
in the lower appellate Court and the 
plaintiff filed a cross-appeal from the 
decision of the trial Court on two points, 
wiz.. (D personal necessity and (2) breach 
of the terms of the tenancy, 


Raghumal v. Banmali (Untwalia C. J.) 


A.I. R. 


6. The learned Subordinate Judge 
has maintained the Judgment and de- 
cree of the trial Court on the point of 
notice as also on the point of non-pay= © 


ment of rent for two months. viz., August 


and September 1959, by the defendant. 
He has also recorded a finding in favour 
of the- plaintiff on the question of his 
personal necessity for the suit premises. 
The finding of the trial Court as regards 
the alleged breach of the terms of the 
tenancy by the defendant has been af- 
firmed. The defendant has come up in 
second appeal. 


y When the case came up before 
me when I was sitting singly on 4-11- 
1970 a point was raised on behalf of the 
defendant appellant whether in view of 
the dismissal of Title Suit No. 785 of 
1959 the present suit was maintainable 
and not barred. The point had not been 
specifically taken in the grounds of ap- 
peal. yet. treating it as a pure question 
of law, it was allowed to be argued, and 
then the case was referred for hearing 
to Division Bench. 

8. The concurrent finding of the 
Courts below that she defendant had de- 
faulted in payment of rent for August 
and September 1959 could not be attack- 
€d in second appeal by pointing out any 
error of law, nor could the finding of the 
lower appellate Court that the plaintiff 
required the suit premises for his per- 
sonal use be assailed. On the roint of 
motice also, there was no point to be 
urged and could not be urged. The only 
point which was pressed strenuously by 
Mr. R. S. Chatterji, learned counsel for 
the appellant, was that in view of the 
dismissal of Title Suit No. 785 of 1959 
earlier, the present suit was barred. 
Learned counsel developed this point by 
submitting that it was barred on three 
grounds (1) on the ground of the law of 
res judicata engrafted in Section 11 of 
the Code of Civil Procedure (hereinafter 
referred to as the Code). (2) because of 
the provision of the law contained in 
O. 28. R. 1 of the Code, and (3) because 
of the bar provided for in O. 9, R. 9 (1) of 


the Code. 

In support of his contention. learned 
counsel for the appellant placed reliance 
upon the following decisions, viz. Peary 
Mohun Mukherjee vy, Ambica Churn 


Bandopadhya, (1897) TLR 24 Cal 900, 
Gangappa  Gurupadappa Gugwad v. 
Rachawwa, AIR 1971 SC 442: K. N. 


Ramakrishnan v. C. Keral Chand, AIR . 
1971 Mad 150 and Fateh Singh v. Jagan- 
math Baksh Singh, AIR 1925 PC 55. Mr. 
J. C. Sinha, while combating the argu- - 
ment put forward on behalf of the an- 
pellant, drew our attention to the Full 
Bench decision of this Court. in Niran- 
ian Pal v. Chaitanyalal Ghosh. AIR 41964 
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Pat 401 and. the decision of the Supreme 
Court in Sheodan Singh v. Daryao Kun- 
war, AIR 1966 SC 1332, 


9. I may at the outset state, in 
substance, the ratio of the principles de- 
cided în the various decisions cited at 
the Bar. If in a suit are involved two 
issues, one, a technical one and the other 
an issue as to the merits of the suit, then, 
if the suit fails only on the technical 
ground, and the issue as to merit is not 
decided at all, în a subsequent suit the 
decision given earlier dismissing the suit 
will not operate as res judicata in the 
trial of an identical issue of merit in that 
suit. If. however, both the issues have 
been tried and the suit has failed because 
of the decision in the earlier suit being 
against the plaintiff on both the issues, 
then no matter whether the suit would 
have failed on a technical ground, the 
decision in an earlier suit on the issue of 
merits of the case would operate as res 
judicata in the trial of the same issue in 
the second suit, although the technical 
difficulty might have been overcome be- 
fore instituting the second suit. After 
stating the facts of the instant case and 
applying the principle of law which I 
have just enunciated in nutshell, I shall, 
briefly, advert to the various decisions 
cited at the Bar. 


10. Title Suit No. 785 of 1959 was 
dismissed by the trial Court. It held 
against the plaintiff on both the points, 
one of ‘non-payment of rent. for August 
and September 1959 and the other on 
the question of personal necessity of the 
plaintiff. On appeal by him, however, 
both the points were decided in his fav~ 
our and the suit was ‘decreed. The de=- 
fendant came up in second appeal fo this 
Courty; this was Second Appeal No. 356 
of 1962. It came up for hearing before 
Ahmad, J. He allowed the appeal by his 
judgment dated 28th March 1963 and re- 
manded the case to the lower appellate 
Court for a fresh decision of the appeal 
filed by the plaintiff before that Court. 
A civil review application was filed by 
the plaintiff after the decision of the se- 
cond appeal on 28th March 1963, on the 
ground of there being an apparent error 
of record on the face of the High Court 
judgment. This application came up for 
admission ` before Ahmad. J, on 19th 
July 1963. It was admitted and a rule 
was issued. Eventually. when it came 
up for hearing. Ahmad, J.. had ceased to 
ibe a member of this Court. The civil 
review application was heard and’ dis- 
posed of by S. N. P. Singh J. on 20th 
‘April 1965. 

I need not refer to other exhibits, 


as, for the purposes of disposing of the 
point in this second appeal. it will be 
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sufficient to refer to Ext. 12. the judg- 
ment and order of S. N. P. Singh, J. in 
Civil Review No. 14 of 1963. It would 
appear from this judgment that one of 
the errors which was apparent on the 
face of the judgment of Ahmad, J. in the 
second appeal was that although the 
lower appellate Court had set aside the 
finding of the trial Court on the point of 
mon-payment of rent and had decided the 
point in favour of the plaintiff holding 
that there was non-payment of rent for 
more than two months, Ahmad. uv., as- 
sumed in his judgment that the ground 
Of non-payment of rent had been nega- 
tived by both the Courts below. After 
referring to the order of admission pass- 
ed by Ahmad, J., on 19-7-1963 wherein 
the learned Judge was pleased to notice 
this error, S. N. P. Singh, J., finally 
said - 

“In my opinion, if is not necessary 
to review the judgment on the ground 
taken in the review application itself in 
view of the admitted position that no 
notice under Section 106 of the Transfer 
of Property Act was served on the de- 
fendant by the plaintiff before he in- 
stituted the suit. Mr. J. C. Sinha. ap- 
pearing on behalf of the plaintiff-appli- 
cant, fairly conceded that his suit must 
fail because of want of notice under Sec- 
tion 106 of the Transfer of Property Act 
fin view of the Full Bench decision of 
this Court in 1964 BLJR 583 = (AIR 
1964 Pat 401 (FB)). Mr. N. N. Roy. learn- 
ed counsel appearing for the defendant- 
opposite party also conceded the legal 
position.” 

After having said, so, the learned 
Judge allowed the review application. re- 
called the judgment passed on 28th 
March 1963 in Second Appeal No. 356 of 


1962 and dismissed the plaintiff’s suit only 


ion the preliminary ground that no notice 
under Section 106 of the Transfer of 
Property Act was served on the defen- 
dant before the institution of the suit. 


11. It would thus be seen that 
the final judgment of this Court in the 
second appeal on the allowing of the re- 
wiew application was to dismiss the suit 
only on the ground of want of notice 
tunder Section 106 of the Transfer of Pro- 
perty Act. The judgment of the lower 
appellate Court, strictly speaking. on the 
two questions, namely. personal necessity 
and non-payment of rent, was not touch- 
ed. If I were to apply strictly the prin- 
ciples of res judicata. I could have said 
that the trial of those two issues is 
barred by res judicata, because the final 
judgment of the lower appellate Court 
on the two {issues of merits was in favour 
of the plaintiff. But I do not think that 
fin view of the final iudgment of this 
Court it would be quite proper and 
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legitimate to sav SO. The effect of the 
judgment of this Court clearly, in my 
opinion, is to dismiss the plaintiffs suit 
only on the preliminary and technical 
ground that there was no determination 
of tenancy by service of notice under 
section 106 of the Transfer of Property 
lAct. and that being so even if it could 
be assumed that the plaintiff was right 
in other respects, he could not get a de- 
‘eree for eviction, 


12. I have, therefore, no doubt in 
my mind, on a careful consideration of 
the matter. that the earlier decision in 
Title Suit No. 785 of 1959 by which ulti- 
mately the suit stood dismissed does not 
operate as res judicata on anv of the 
Issues in the present case. The tenancy 
was validly determined bv service of a 
motice under Section 106 of the Trans- 
fer of Property Act by the plaintiff be- 
fore instituting the present suit. As ob- 
served by the Full Bench in the case of 
Niranian Pal, AIR 1964 Pat 401 this 
is a part of the cause of action: the 
plaintiff cannot succeed until he proves 
that he has determined the tenancy in 
accordance with law. So far as this 
issue jg concerned, it was a fresh cause 
of action: so far as the issue of the 
liability of the defendant to be evicted 
from the suit premises on the two 
‘grounds mentioned in Section 11 (1) of 
ithe Bihar Buildings (Lease, Rent and 
- Eviction) Control Act is concerned. the 
previous judgment does not operate as 
res judicata. The present findings are 
unassailable in second appeal, and, there- 
fore, the bar of the trial of the suit 
urged on behalf of the appellant with re- 
ference to the law of res judicata en- 
ae in Section 11 of the Code must 
fail, 


13. The reference to the provi 
sions contained in Order 23. Rule 1 and 
Order 9, Rule 9 (1) to plead the bar to 
the maintainability of the second suit 
seems to be misconceived. The point 
does not merit any detailed discussion. 
The suit was dismissed on a technical 
ground, which. one can say. had the ef- 
fect of rejecting the plaint under O. 7, 
R. 11 of the Code. Same result will fol- 
low. But by no stretch of imagination, 
the dismissal of the suit can be characte- 
rised as its withdrawal by the plaintiff 
without permission of the Court to in- 
stitute a fresh one, or its dismissal in 
absence of the plaintiff and in presence 
of the defendant, within the meaning of 
Order 9, Rule 8 of the Code. In the case 
of Peary Mohun Mukerjee. (1897) ILR 
94 Cal 900 the suit had been decided both 
on merits and on technical grounds. The 
Supreme Court has pointed out in the 

lease of Gangappoa Gurupadappa Guewad. 
GIR 1971 SC 442 that “it would be open 
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to a Court not to decide all the issues 
which may arise on the pleadings before 
it if it finds that the plaint on the face 
of it is barred by any law”. I see no. 
difference between a case- where the - 
plaint is rejected on that ground and 
when a suit is dismissed on it. If, of 
‘course, all the issues are tried and de- 
cided, then the judgment may operate as 
res judicata on all the issues. as seems 
to have been pointed out by the Supreme 
Court even in the case relied upon by 
learned counsel for the respondent in 
ATR 1966 SC 1332. 

The Privy Council in the case ‘of 
Fateh Singh, AIR 1925 PC 55 was con- 
cerned with the ultra vires permission 
granted by the trial Court without be- 
ing asked for it to institute a fresh suit. 
In that connection, ignoring the permis- 
sion granted by the learned Judge which 
he had no power to grant, the second suit 
was held to be barred because of the 
dismissal of the first suit. The decision 
of the learned Single Judge of the Mad- 
ras High Court in the case of K. N. Rama- 
krishnan, AIR 1971 Mad 150 is not of 
any help to the appellant. I do not 
think that anything has been said in this 
ease which goes contrary to the well- 
settled principles. 

14. For the reasons stated above, 
I hold that this second appeal must fail. 
It is accordingly dismissed with costs. 


NAGENDRA PRASAD SINGH, J.— 
T agree, 
Appeal Hoet. 
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ANWAR AHMAD AND B. D. SINGH, JJ. 
Harbansh Narain Singh and another, 


Appellants v. State of Bihar, Respon- 
dent. 
A. F. O. D. Nos. 79, 80 and 81 of 


1964. D/- 12-7-1973, from decision of 
Muneshwari Sahay, Addl. Dist. J.. Patna, 
D/- 15-10-1953. 


Index Note: (A) Land Acquisition 
‘Act, Section 23 = Market value — De- 
termination ‘of, 


Brief Note:— (A) Some of the rele- 
vant aspects are, (1) Sales prior to and 
after Section 4 (1) notification — Sale 
deeds three years old on the date of Sec- 
tion 4 (1) notification are irrelevant. 
Similarly sales of land even two months 
after the notification cannot be consider- 
ed of much value and sales more than 
six months after the notification should 
be ignored. AIR 1933 Bom 361, Rel. on. 

(Paras 10, 11) 
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(2) Location: Frontage ahd back- 
lands — Even if two pieces of land are 
contiguous the piece which opens on the 
front of a road fetches far better price 
han the one which is on the back. 

: (Para 13) 

(3) Area — Value fetched for small 
pieces of land is no criterion to deter- 
mine value for large area acquired. Large 
area cannot generally fetch a price at 
the same rate at which small plots are 


sold. AIR 1959 Mad 462 and AIR 1971 - 


SC 2015, Followed. | (Para 10) 
(4) Average method — This method 
can be adopted only if there are sale 
deeds relevant in point of time, situa- 
tion and quality. AIR 1959 SC 429 Re- 
ferred. to. (Para 12) 
Cases Referred: Chronological Paras 
AiR 1971 SC 1253 = (1971) 3 SCC 820, 
_M/s. The All India Tea and “Trading 
Co., Ltd. v. Collector of Darrang 15 
AIR 1971 SC 2015 = 1971 UJ (SC) 274, 
Collector of Lakhimpur v. Bhuban 
Chandra Dutta 10 
(1967) First Appeal No. 441 of 1962. D/- 
11-9-1967 (Pat), State of Bihar v. Jotir- 
moyee Devi 10 
(1963) First Appeals Nos. 276 to 288 and 
290 to 292 of 1963 (Pat), State of 
Bihar v. Bindeshwari Singh 15 
AIR 1959 SC 429 = 1959 Supp (1) SCR 
404, Special Land Acquisition Officer 
v. T. Adinarayan Setty 12 
AIR 1959 Mad 462 = 1959-1 Mad LJ 348, 
Velayudam Chettiar v. Special Tahsil- 
dar for Land Acquisition, Madurai 10 
AIR 1933 Bom 361 = 35 Bom LR 7683, 
Asstt. Development Officer Trombay 
v. Tayaballi Allibhoy Bohori , }1 
Kailash Roy Sankat Haransingh si 
ishore Sharma (in No. 79 0 

ioe aad Kailash Roy, Jagdish aI 
Si Bi Kumar Singh (in, F. A. 
Naha oa 39) for Appellants; Birendra 
Pd. Sinha (Govt. Pleader 2) (with Suren- 


dra Narain Jha). for the State. 
B. D. SINGH, J.:— These three ap- 


peals are directed against the common 
judgment of the Additional District 
Judge passed under reference under 


Section 18 of the Land Acquisition Act 
of 1894 (hereinafter to be referred to as 
the Act). First Appeal No. 79 of 1964 
arises out of Land Acquisition Case No. 
716/163 of 1961/62 whereas First Appeals 
Nos. 80 and 81 of 1964 arise out of Land 
Acquisition Cases Nos. 715/162 of 1961/62 
and 714/161 of 1961/62 respectively. Be- 
fore the learned Additional District 
Judge. there were two other references 
arising out of Land Acquisition Cases Nos. 
712 and 713 of 1961. but it seems that no 
appeal has been preferred in this Court 
by the awardees of the said two land ac- 
quisition cases. By notification under 
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Section 4 of the Act dated 7-5-1960 which 
was publishcd on the 8th April, 1960, 20.343 
acres of jand were acquired in four villages 
namely, Bakhtiarpur, Bulan Buzrug, Ba‘vaich 
and Hakikatpur. The object of the acquisi- 
tion was for junction arrangement In connec- 
tion with the construction of broad-guage 
railway line at Bakhtiarpur. A total area of 
9.43 acres of land was acquired in Bulan 
Buzrug but under the reference arising cut 
of land acquisition cases Nos. 713, 714 and 
716 the subject matter of the total area was 
only about 2.241 acres in,the said village. 
Similarly in village Hakikatpur the total wea 
of land acquired was 3.013 acres but the re- 
ference arising out of Land Acquisition Cases 
Nos. 712 and 715 was confined to an area 
about 2.33 acres only. 


2. The Land Acquisition Collector 
classified the lands under the two heads 
namely Bhit-1 and 2 for ascertaining their 
market value. The Bhit-1 lands, according to 
the Land Acquisition Collector were near the 
residential part of the village and they were 
also better in quality than the lands under 
Bhit-2. He was of the opinion that Bhit-1 
lands of village Bakhtiarpur were similar in 
quality to the lands of Bulan Buzurg and 
Hakikatpur. He fixed the market value of 
those lands under Bhit-1 at the rate of Rupees 
300/- per katha on the basis of a sale deed 
dated the 13th July, 1957 (Ext. F/) under 
which one katha of land was sold for Rupees 
300/- which comes to Rupees 9,600 per acre. 
Accordingly he awarded the market value of 
Bhit-1 lands at the rate of Rupees 9,600/- per 
acre. The lands which were the subject- 
matter of Land Acquisition Case No. 713 
were classified as  Bhit-2 lands and the 
Land Acquisition Collector fixed the market 
value at the rate of Rupees 3,913/- per acre 
but as mentioned earlier no appeal has been 
preferred in this Court arising out of Land 
Acquisition Case No. 713. . Therefore, we 
are not required to consider the market value 
of Bhit-Land No. 2. 


3. The lands acquired under Land 


Acquisition Cases Nos. 714 and 
715 with which these three appeals are 
concerned were classified as  Bhit-1 
lands. Therefore the Land Acquisition 


Collector fixed their market value at the rate 
of Rupees 300/- per katha. The land acquir- 
ed in Land Acquisition Case No 716 was only 
0.07 acre, namely 7 decimal, in survey plot 
No. 2194 bearing touzi No. 7867 in village 
Bulan Buzrug and the Collector fixed the 
market value at the rate specified above. The 
Land Acquisition Collector, therefore, award- 
ed Rs. 807.81 paise only, to the awardee of 
that case. The land of Must. Deokal Kuer 
acquired under Land Acquisition case No. 714 
was 1.2] acres comprised under plot Nos. 165 
and 166 bearing touzi No. 7867 situated in 
the same village Bulan Buzrug. In Land 
Acquisition case No. 715 also it was her lands 
measuring 1.294 acres comprised in survey 
plot Nos. 151, 148, 155, 157 and 161 which 
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were in village Hakikatpur bearing Khata 
No. 2/2 and touzi No. 8537. The Land 
Acquisition Collector as mentioned earlier had 
awarded compensation for her lands at the 
same rate, that is at the rate of Rs. 300/- per 
katha. In Land Acquisition Case No. 715 
the Land Acquisition Collector had also 
awarded Rs. 1161/- as compensation for the 
tubewell and the pump-house on her land. 


4. The awardees were not satisfied 
with the compensation of their lands fixed 
by the Collector. Under the reference before 
the learned Additional District Judge they 
claimed the valuation of their lands at the 
rate of Rs. 1,500/- per katha. They con- 
tended that their lands produced three crops 
in a year and were irrigated by electric tube- 
well. The lands were close according to them 
to the Bakhtiarpur railway station, the Bazar, 
Dakbunglow and School, and those lands 
were suitable for building purposes. In Land 
Acquisition Case No. 174 Must. Deokal 
Kuer claimed that there were six palm trees 


and one mango tree on her land which were 


acquired, but the Collector did not award 
any compensation to her for those trees. In 
Land Acquisition case No. 715 she claimed 
Rs. 18,000/- for her tube-well and electric 
pump. She also claimed damages for rever- 
ance in respect of her land comprised in six 
plots referred to above. According to her, 
she was entitled to compensation for her land 
at the rate of Rs. 2,000/- per katha. 

5. On behalf of the State it was urged 
that the market value fixed by the Collector 
was in accordance with law. 


6. On behalf of both parties oral and 
documentary evidences were adduced. The 
learned Additional District Judge after con- 
sidering the evidence on the record held that 
the Collector had rightly taken the sale deed 
dated 13-7-1957 (Ext. F/3) as the basis for 
fixing the market value. Accordingly the 


- learned Additional District Judge confirmed 


the order of the Collector so far as the lands 
acquired under Land Acquisition Case No. 716 
was concerned. However, for the lands under 
Land Acquisition Cases Nos. 714 and 715 he 
observed that the Collector was not right in 
fixing the valuation at the rate of Rs. 300/- 
per katha for the lands of Must. Deokal 
Kuer who had set up a tube-well on her land 
for irrigation purpose and thereby the pro- 
ductivity of her land had increased. There- 
fore he fixed the valuation at the rate of 
Rs. 450/- per katha equivalent to Rs. 14,400/- 
per acre, for her land acquired under both 
the land acquisition cases. (Vide para- 
graph 14 of his judgment). In Land Acquisi- 
tion Case No. 714 he also awarded compen- 
sation for her six palm trees at the rate of 
Rs. 25/- each and Rs. 100/- for her one 
mango tree, the total being Rs. 250/-. In 
Land Acquisition Case No. 715 he did not 
accede to her claim of Rs. 18,000/- for the 
tube-well and electric motor pump. He how- 
ever confirmed the payment of compensation 
of Rs. 1161/- being the price of the tube- 
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well and pump house as awarded by the Col- 
lector. In this case she was also allowed 
Rs. 5.76 paise as damages for severance. In 
both the cases the learned Additional District 
Judge allowed her statutory compensation of 
15 per cent. on the excess amount to which 
she was held to be entitled.. She was also 
allowed interest from the date of possession 
till the date of payment of the excess amount 
held payable to her at the rate of 6 per cent. 
per annum. 


Ta Mr. Kailash Roy, learned counsel 
appearing on behalf of the appellants in all 
the three appeals assailed the judgment of the 
learned Additional District Judge and con- 
tended that he had failed to appreciate the 
evidence on the record. According to him, 
there were sufficient materials to hold that 
the appellants were entitled to receive com- 
pensation at least at the rate of Rs. 1500/- 
per katha. He placed before us the extracts 
of various sale deeds which were filed on be- 
half of the appellants. He pointed out that 
Ext. I was the sale deed executed by one 
Must. Kapura Kuar widow of Deo Sharma, 
in favour of Dholan Prasad Singh with re- 
gard to 3% decimal of land for Rs. 1,000/- on 
7-12-1959, He submitted that the sale rate 
in this sale deed works out at Rs. 1,000/- per 
katha. The land under the said deed com- 
prises in plot No. 168. The other sale deed 
Ext. 1 (a) was executed by Must. Deokal 
Kuer (who is the appellant in the two appeals 
in this Court) in favour of Harbansh Narain 
Singh on 2-12-1959 in respect of 3 decimals 
in plot No. 194 for Rs. 1,000/-. The sale 
rate in this sale deed also therefore works out 
at about Rs. 1,000/- per katha. 


8. Mr. Roy urged that the learned 
Additional District Judge has not given valid 
grounds for not considering those sale deeds 
as basis for fixing the valuation of the land 
acquired. The notification under Section 4 of 
the Act was published on the 8th of April, 
1960. The sale under Exts. 1 and 1 (a) also 
took place in December, 1959. Therefore the 
two transactions were very close to the period 
of the notification under Section 4; hence 
they were relevant. That apart he submitted 
that the land under Ext. 1 (a) was comprised 
in survey plot No. 194 out of which the land 
was acquired under Land Acquisition Case 
No. 716. Therefore the land which was sold 
under Ext. 1 (a) was contiguous to the land 
under the said acquisition. In my opinion 
this submission of the learned counsel cannot 
be accepted. The learned Additional District 
Judge has given valid reasons for not relying 
on Exts. 1 and 1 (a). The order sheet Ext. E 
of the present land acquisition proceeding 
shows that the first order is dated 9-11-1959 
when the Land Acquisition Officer had direct- 
ed H. S. Upadhya to prepare a draft notifica- 
ton and draft declaration after getting the 
land for acquisition measured. ‘The order 
dated 15-12-1959 indicates that measurement 
of the lands was also made as per demarca- 
tion made by the railway authorities. Refer- 
ence may also be made to Ext. A which is 
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a petition dated the 4th of June, 1960 filed by 
a large number of persons of the locality in- 
cluding Mahabir Sharma (A. W. 5) and 
Chandrika Singh (A. W. 4) objecting to the 
acquisition of the lands in question. In the 
petition inter alia they requested the autho- 
rities to arrange for another piece of land 
for extension of the railway yard. The above 
materials clearly indicate that the people of 
the locality might have known about the 
impending acquisition before the notification 
under Section 4 (1) of the Act was published. 
Besides, Must. Deokal Kuer who is the vendor 
under Ext. 1 (a), as mentioned earlier, is the 
awardee in Land Acquisition case Nos. 714 
and 715. In my view, therefore, the learned 
Additional District Judge has wnghtly not 
relied upon Exts. 1 and 1 (a). 


9, Mr. Roy then referred to the sale 
deed Ext. 1 (b) dated the 24th of February, 
1960. The vendor in this sale-deed is Musst. 
Hasina and the vendee is Surendra Kumar 
Sinha, who purchased 1 katha 10 dhurs of 
land for Rs. 2,000/-, which works out at 
Rs, 1,300/- per katha. Mr. Roy contended 
that the learned Additional District Judge 
ought to have taken it as the basis for fixing 
the valuation of the land. In my judgment 
this submission of Mr. Roy is also not ten- 
able. The land which was the subject-matter 
of sale under Ext. 1 (b) is situate in village 
Madhopur, whereas the lands under the pre- 
sent acquisition are situate in villages Bulan 
Buzrug and Hakikatpur. In this connection 
Mr. Roy referred to the evidence of A. W. 2 
who stated that Madhopur is situate to the 
east of the acquired land. In my view that 
is not sufficient to hold that the land under 
Ext. 1 (b) was contiguous to the land under 
acquisition or in any way close to it. In my 
opinion Ext. 1 (b) also cannot be taken as 
the criteria for fixing the. valuation of the 
land under consideration. 


10. Mr. Roy then placed before us 
Ext. 1 (c) which is another sale-deed dated 
the 23rd September, 1954 which was execut- 
ed by Dakho Kuer wife of Raghu Singh in 
favour of Sasank Dhar Pd. Singh who had 
purchased 2% decimals of land for Rupees 
2,000/-. The sale rate under this sale deed 
works out at Rs. 2400/- per katha. Learned 
counsel also referred to Ext. 1 (d) which is 
still another sale deed executed by Ram- 
chandra Patwa in favour of Sohagdhar 
Prasad Singh who had purchased one decimal 
of land for Rs. 500/- on the 22nd of Decem- 
ber, 1952. Learned counsel pointed out that 
the sale rate under this sale deed works out 
at Rs. 1500/- per katha. In my opinion the 
transaction of these two sale deeds cannot 
be taken as the guide-line for the purposes of 
the present case on two grounds namely :— 


(1) It is well established that the valua- 
tion of petty extents cannot be made to 
govern the valuation for acquisition of large 
extents (vide in the case of M. S. O. S. P. V. 
Velayudam Chettair v. Special Tashildar for 
Land Acquisition Madurai, AIR 1959 Mad 
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462). In the recent judgment of the Supreme 
Court in the case of the Collector of Lakhi- 
pur v. Bhuban Chandra Dutta. (AIR 1971 
SC 2015) their Lordships held that in deter- 
mining compensation, the value fetched for 
small plot of land cannot be applied to the 
lands covering a very large extent. The large 
area of land cannot possibly fetch a price at 
the same rate at which small plots are sold 


(2) In the ‘case of State of Bihar v. Jotir- 
moyee Devi an unreported judgment of this 
Court in First Appeal No. 441 of 1963 de- 
cided on 11-9-1967 (Pat) ‘their Lordships 
A. B. N. Sinha and M. P. Verma, JJ. observ- 
ed that the sale deeds removed from the date 
of publication of the notification under Sec- 
tion 4 (1) of the Act by more than three 
years could not be taken into consideration. 
It may be noticed that the sale deed Ext. 1 (c) 
is dated the 23rd September, 1954, whereas|. 
the sale deed Ext. 1 (d) is of 22nd Decem- 
ber, 1952; they are obviously more than three 
years prior to the notification under Sec- 
tion 4 (1) of the Act, which was published 
in the present case on the 8th of April, 1960. 
Therefore, in my view, there is no merit in 
the contention of Mr. Roy so far thesé two 
Sale-deeds are concerned. 


11. Mr. Roy then referred to Ext. 1 
(e) which is a sale deed dated the 11th of 
June, 1960 executed by Jadu Nandan Prasad 
Singh in favour of Gobind Sao in respect of 
1 katha 12 dhurs and 7 dhurki of lands for 
Rs. 2,000/- at the rate of about Rs. 1,240/- 
per katha. Exts. 1 (f) and 1 (g) are two other 
sale deeds of the same date that is 16-12-61. 
The executant of both the sale deeds is the 
Same person Ram Prasad Singh and in favour 
of the same persons Jagarnath Mistry and 
Lakhan Mistry. Under both the sale deeds 
an equal area of land namely 1 khatha 7 dhurs 
10 dhurkis were sold at the rate of Rs. 1485 
per katha. It may be noticed that all the ` 
three sale deeds referred to above were ex- 
ecuted subsequent to the date of publication 
of the notification under Section 4 (1) of the 
Act, that is, after 8th of April, 1960. Learned 
counsel however submitted that Simply be- 
cause those sale deeds came into existence 
after the publication of the notification the 
Court below erred in not taking them into 
consideration for fixing the valuation of the 
lands under acquisition. I am conscious of 
the case of Assistant Development Officer, 
Trombay v. Tayaballi Allibhoy Bohori, (AIR 
1933 Bom 361) where Rangnekar and Broom 
Field, JJ. had occasion to consider the provi- 
sion contained in Sections 23 and 24 of the 
Act. Broom Field, J. had delivered the judg- 
ment for the Court and observed at page 363: 


“The learned counsel who appeared for 
the respondents in most of these appeals has 
conceded that the transactions in 1923 are not 
valuable as evidence. But transactions only 
a month or two after. the notification may 
sometimes perhaps have some value as evi- 
dence. It must largely depend on the pur- 
pose of the acquisition. If lands have been 
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acquired as in the present case, for the 
development of a locality and the improve- 
ment of its communications and amenities, it 
is a reasonable inference that the value of 
property will increase, and the Court, I think, 
must consider that factor, even though it is 
not directly proved that the transactions in 
question have been affected by the notifica- 
tion. Direct proof would hardly ever be 
available. I would therefore not exclude sales 
in 1922 entirely from consideration, but I 
would treat them as evidence of rather doubt- 
ful value.” 


In view of the above observation in my 
opinion the sale-deeds 1 (f) and 1 (g) were 
rightly ignored since there was a gap of about 
nine months after the notification. It is true 
that the gap between the execution of sale 
deed Ext. 1 (e) and the notification was only 
about two months and it should not be ex- 
‘cluded entirely from consideration but I 
would treat it as evidence of rather doubtful 
ivalue and it would not be safe to treat it as 
the criteria for fixing the valuation in the 
[present case. 


12. Mr. Roy in the alternative then 
suggested that an average may be worked out 
by taking into consideration all the sale deeds 
filed by the appellant and the respondent. Ac- 
cording to him the average will work out 
approximately at the rate of Rs. 964/- per 
acre. Reference was made to the case of 
Special Land Acquisition Officer v. T. Adina- 
rayan Setty, (AIR 1959 SC 429) where it was 
observed that compensation may be fixed on 
the basis of average price in different sale 
deeds of the relevant time. In my view the 
method pointed cannot be adopted in the pre- 
sent case. I have already discussed above the 
various sale-deeds which were filed on behalf 
of the appellants and I have given reasons 
why they cannot be considered as a criteria 
for fixing the valuation in the present case. 
In that view of the matter those sale deeds 
therefore, cannot be. adopted for working out 
the average, either. The average method, 
in my opinion can be adopted in those cases 
where there are more than one sale-deeds 
which are relevant for consideration in point 
of time, situation and quality. 


13. Mr. Roy then drew our attention 
to Ext. 4 which is the certified copy of the 
order sheet of the Land Acquisition Collector 
in Land Acquisition Case No. 127 of 1957/58 
relating to the acquisition of land for con- 
struction of P. W. D. Godown at Bakhtiar- 
pur. The market value of the acquired land 
in that case was fixed at Rs. 1,250/- per katha. 
It was contended that the acquired lands in 
the present case are also situate near P. W. D. 
Godown and therefore Ext. 4 should serve 
as a criterion for fixing the valuation in the 
present case. In my view the valuation fixed 
in that case cannot be considered as criterion 
in the present case. The appellants have not 
filed survey map to show that the lands which 
were acquired in that case were contiguous 
to those in the present case. It is common 
knowledge that even if two pieces of land 
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are contiguous, the piece of land which opens 
on the front of a road fetches far better price 
than the other piece which is on the back of 
it though contiguous. Therefore the price of 
land mostly depends on the location. l 


14. Mr. Birendra Prasad Singh, learn- 
ed counsel for the State in making reference 
to Ext. 4 pointed out that in that case inspec- 
tion was made and the land was found situat- 
ed in between Patna-Ranchi road and Eastern 
Reilway line. Therefore the land of that case 
was located at an important place. Counsel 
for the State referred to the evidence of 
A. W. 1 who stated that Patna-Ranchi Road 
would be at a distance of about 100 steps 
from the acquired land. In the above cir- 
cumstances I am not inclined to adopt Ext. 4 
as a criteria for fixing the valuation in the 
present case. l 

15. Mr. Roy then referred to Ext. 2 
which is a certified copy of judgment of land 
acquisition case Nos. 6 to 24 of 1962. He 
submitted that in that case notice under Sec- 
tion 4 (1) of the Act was published on 14-5- 
1958 and the lands of that case were also 
close to the lands of the present case. In that 
case the valuation was fixed at Rs. 700/- per 
katha. On that basis according to him the 
Court below in the present case also ought 
to have fixed the valuation at least at Rupees 
700/- per katha although according to him 
it could not be less than Rs. 1,000/- per katha 
considering the trend in rise of prices which 
have gone up since 1958. The notification in 
the present case was made two years after 
the notification in that case. Learned counsel 
pointed out that the Court below had not 
taken Ext. 2 into consideration as at that 
time First Appeals Nos. 276 to 288 and 290 
to 292 of 1963 (State of Bihar v. Bindeshwari 
Singh) against the judgment in Land Acqui- 
sition Cases Nos. 6 to 24 of 1962, were pend- 
ing in this Court. Now by the judgment 
dated the 25th of June, 1963, the judgment, 
Ext. 2 has been affirmed and this Court has 
approved the market value of the land at the 
rate of Rs. 700/- per katha. Learned Counsel 
also submitted that on the materials on -re- 
cord this Court should take judicial notice of 
the trend in rise of prices of the lands in 
general, and particularly in the locality where 
the lands were acquired fn the present case. 
In the case of M/s. The AJl India Tea and 
Trading Co. Ltd. v. The Collector of Darrang, 
(AIR 1971 SC 1253) it was observed that the 
evidence relating to gradual rise in prices in 
area under acquisition should be considered 
in determining the amount of compensation. 
Their Lordships in that case further held at 
page 1254: 


“Moreover, this land is very similar to 
the Hat land in the connected appeals i.e. C. 
As. 1781 and 1979 of 1966 in which judg- 
ment has been delivered today and for which 
we have upheld an award at the rate of 
Rs. 15,000/- per bigha.” 


Therefore Mr. Roy submitted that the rate 
of compensation at the rate of Rs. 700 which 
was affirmed by this Court in that land acqui- 
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sition case should now be considered as the 
basis for fixation of valuation in the present 
case. On the other hand Mr. Birendra Prasad 
Sinha, learned counsel for the State contend- 
ed that the Court below has rightly fixed the 
compensation of the land in Land Acquisition 
Case No. 716 on the basis of the sale-deed 
Ext. F (3) which was filed by the State. In 
Land Acquisition Case Nos. 714 and 715 Mr. 
Sinha urged that the learned Additional Dis- 
trict Judge was already liberal in increasing 
the rate of compensation of the lands from 
Rs. 300/- to Rs. 450/- per katha on mere 
guess. He further pointed out that the ap- 
pellants should not be allowed to take the 
advantage of the judgment, Ext. 2, which was 
affirmed by this Court. He referred to the 
evidence of A. W. 1 who stated in examina- 
tion-in-chief that land for the N. E. S. Block 
was acquired at a distance of 150 to 200 steps 
from the lands acauired. On the basis of 
his evidence he urged that Ext. 2 also could 
not have been made criteria for fixation of 
the valuation in the three cases with which’ 
We are concerned. 

16. In my opinion the valuation of 
immovable property is not an exact science. 
In this connection it will be relevant fo give 
an exttact of the judgement of their Lordships 
of the Madras High Court in AIR 1959 Mad 
462 (supra) at p. 463: 

“There is nothing secret or mysterious 
about the value of land. It is a commodity 
commonly dealt in, and like every other com- 
modity it has a price which can be ascertain- 
ed within certain limits. This price, however, 
constantly varies according to the variations 
of the supply and demand and it is imvossi- 
ble to fix it at anv given time with mathemati- 
cal accuracy. Valuation of immovable pro- 
perty is not exact science. It is an enquiry 
relating to a subject abounding in uncertain- 
ties, where there is more than ordinary guess 
work and where it would be very unfair to 
require an exact exposition of reasons for the 
conclusions arrived at. 


It has been held repeatedly that in all 
valuations judicial or otherwise, there must 
be room for inference and inclinations of 
opinion which being more or Jess conjectural 
are difficult to reduce to exact reasoning or 
to explain to others and it is unfair to re- 
quire an exact exposition of reasons for the 
conclusions arrived at.. In short. the ques- 
tion of fair compensation is not an algebraic 
problem which would be solved by an ab- 
stract formula. Certain methods of valua- 
tion have however been recognised by the 
various judicial decisions viz., (a) the price 
paid, within a reasonable time for the land 
(b) rents and profits of the land received 
shortly before the acquisition, (c) price paid 
for adjacent lands possessing similar advan- 
tages and (d) the opinion of valuators or ex- 
perts.” een 
I have already discussed the documentary evi- 
dence filed by the parties and have also re- 
ferred to oral evidence of some of the wit- 
nesses examined on behalf of the appellants 
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which were relevant on the point. Mr. Roy 
further referred to the evidence of Suraj 
Kumar Soni, O. P. W. 1 who was Additiónal 
Land Acquisiticn Officer. He stated in his 
evidence that the acquired Jands which have 
been placed in Bhit-1 class of land yielded 
three crops in a year. He further stated that 
he had not considered the feasibility of con- 
structing a house while fixing the price of 
the acquired land. He also stated that the 
acquired land was near the land which was 
acquired for the godown of P. W. D. Mr. Roy 
emphasised therefore, that the land which was 
acquired for godown of P. W. D. under 
Ext. 4 was near the land acquired in the pre- 
sent case. He also pointed out that the wit- 
ness deposed that Bakhtiarpur railway station 
was also very near the acquired land. In my 
opinion from his evidence also we cannot 
gather the exact location of the acquired 
land in absence of the survey map. It may 
be noticed that this witness also stated that 
without seeing the sketch map he could not 
say at what distance the land of N. E. S. 
block was from the acquired land. He 
further stated that the acquired land may be 
at a distance of 100 yards from Patna-Ranchi 
Road. It may be recalled that Ext. 1 (a) was 
sold to Harbans Narain Singh who was ex- 
amined as A. W. 7 on behalf of the appel- 
lants. I have already given reasons why 
Ext. 1 (a) should not be ‘considered as cri- 
terion for fixing the valuation in the present 
case. This witness has stated in cross-ex- 
amination that he had not seen any other 
document other than Ext. 1 (a) in respect of 
the neighbouring land which would show the 
rate of sale at Rs. 1,000/- per katha. 


17.. Keeping all these facts as well as 
the observations of their Lordships made in 
various cases referred to above I increase 
the rate of compensation fixed by the learn- 
ed Additional District Judge from Rs. 300/- 
to Rs. 550/- per katha in Land Acquisition 
Case No. 716; and from Rs. 450/- to Rupees 
675/- per katha for the lands acquired under 
Land Acquisition Cases Nos. 714 and 715, as 
lands under acquisition in these cases are 
situated at some distance, from the land 
which was the subject matter of the acquisi- 
tion under Ext. 2. I have maintained the 
difference between the rate of compensa- 
tion in Land Acquisition Cases No. 716 on 
the one hand, and 714 and 715 on the other, 
because the Court below had found that the 
lands under Land Acquisition Cases Nos. 714 
and 715 were of better quality, than that 
under Land Acquisition Case No. 716. The 
appellants shall also be entitled to statutory 
compensation of 15 per cent on the excess 
of the amount to which they have been held 
to be entitled. They shall also receive in- 
terest till the date of payment of the excess 
amount payable to them, at the rate of 6 
per cent. per annum. I confirm the order of 
the Court below as regards the compensation 
for the trees as well as tubewell and the 
pump house referred to above in Land Acqui- 
sition Case No. 715. 
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18. In the result all the three ap- 
peais are allowed in part, and the judgment 
and the award of the learned Additional Dis- 
trict Judge is modified to the extent noted 
above. The parties shall bear their own 
costs of this Court. 


ANWAR AHMAD, J. :— I agree. 
Appeals partly allowed. 
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N. L. UNTWALIA, C. J. AND 
S. K. JHA, J. 


B. K. Sinha, Petitioner v. State of Bihar 
and others, Respondents. 


Civil Writ Jrdn. Case No. 129 of 1973, 
D/- 9-5-1973. (Application under Arts. 226/ 
227 of the Constitution of India). | 

Index Note :— (A) Constitution of India, 
Art. 226 — Writ. of Mandamus — Cannot be 
issued compelieg Government to remedy a 
simple breach of contract. 


Brief Note:— (A) High Court in exer- 
cise of power under Art. 226 cannot remedy 
Government’s breach of contract when it does 
not involve any violation of public or statu- 
tory duty. AIR 1959 SC 490, Rel. on; AIR 
1973 SC 964 and AIR 1966 SC 334, Referred; 
AIR 1968 SC 718; ATR 1954 SC 592; AIR 
1973 SC 205 and AIR 1971 SC 1021, Dis- 
tinguished. i (Paras 3 to 5) 
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AIR 1972 SC 1242 = (1972) 3 SCR 629, 
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Ltd. v. Ulhasnagar Municipal Council 5 
AIR 1968 SC 718 (1968) 2 SCR 366, 
Union of India v. M/s. Anglo Afghan 
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AIR 1966 SC 334 
Lekhraj Sathramdas v. N. M. Shah 

AIR 1959 SC 490 = (1959) Supp (1) SCR 
733, C. K. Achutan v. State of Kerala 3 

AIR 1954 SC 592 = 1955 SCR 305, K. N. 
Guruswamy v. State of Mysore 5 


Basudeva Prasad and Indu, for Petitioner: 
Balbhadra Pd. Singh, L. S. Sinha, Shivanand 
Pd. Sinha and Uday Sinha, for Respondents. 


UNTWALIA, C. J. :— On 29-12-1971 the 
petitioner who was an unemployed Engineer 
was given a contract by the Superintending 
Engineer, Flood Investigation Circle, Muzaf- 
farpur, for earth-work in Gupta Bundh from 
chain 340 to 427. This was in accordance 
with the policy laid down by the Government 
contained in Annexure 1. A copy of the 
agreement dated 29-12-1971 is Annexure 2. 
Work order was issued on the same day and 
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a copy of this order is Annexure 3. The 
work was to be completed by 31-1-1972. Ac- 
cording to the .petitioner’s case he had com- 
pleted the earthwork upto chain 382, when 
at the instance of some villagers an order of 
injunction’ was issued, on 14-1-1972 in a title 
suit filed by them. The order of injunction 
was vacated by the trial Court on 19-2-1972 
(Annexure 4). But in a miscellaneous appeal 
filed by the plaintiff again an order of in- 
junction was made on 10-5-72. A copy of 
the appellate court’s judgment is Annexure 5. 
A civil revision was filed in this Court, a 
copy of which application is Annexure 6. 
This civil revision (No. 1125 of 1972) was 
allowe by a learned Judge of this 
Court on 22-1-1973. The injunction order 
was vacated. It is not necessary to 
refer to the letter of the Executive 
Engineer dated 19-1-1972 
to one Karyanand Sahu. The main grievance 
of the petitioner in this writ application is 
that during the continuance of the injunction 
order he could not work and as soon as the 
injunction order was vacated by this Court 
on 22-1-73 he approched the authorities on 
23-1-1973 for permitting him to complete the 
work, but they did not do it. On the other 
hand, by an advertisement’ published in the 
Indian Nation on 14-12-1972, a copy of which 
is Annexure 7, fresh tenders were invited in- 
cluding tenders in relation to Gupta Bundh. 
In this advertisement the earth work from 
chain 340 to 427 was also included. Tenders 
were opened on 4-1-1973 and ultimately a 
fresh contract was given to respondents 6 
and 7. Thus the petitioner’s grievance is that 
arbitrarily he was not allowed to perform his 
part of the contract and complete it. Arbi- 
trarily and illegally his part of the work was 
given to respondents 6 and 7. On these 
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allegations the prayer in the writ application . 


is “to declare the allotment order and the 
agreement in respect of the work in question 
in favour of Respondents 6 and 7 as ultra 
vires, void and illegal, and be further pleased 
to issue a writ in the. nature of a writ of 
mandamus commanding the Respondents 
Nos. 3 and 4 to grant adequate extension of 
time for completion of the work in question 
by the petitioner and honour, implement and 
act on agreement between the State Govern- 
ment and the petitioner at Annexure 2 and 


restrain the respondents from implementing ` 


and acting on the impugned agreement with 
Respondents Nos. 6 and 7”. Cause has been 
shown in this case on behalf of respondents 
2 to 5, who are the Chief Engineer, Superin- 
tending Engineer, Executive Engineer and the 
S. D. O., Tubewell, by filing a counter-af- 
fidavit and by the learned Standing Counsel 
No. 3 at the time of the hearing of the writ 
application. A separate counter-affidavit has 
been filed by respondent 6 and his case was 
argued by the learned Advocate General. Mr. 


Basudeva Prasad appeared in support of the, 


rule. - 


2. In the counter-affidavit filed on be- 
half of respondents 2 to 5 reasons mentioned 
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for not allowing the petitioner to complete 
his contract and for giving a fresh contract 
to respondents 6 and 7 are to be found in 
paragraphs 4, 8, 9 and J3 of the said counter- 
affidavit. In nutshell the stand taken therein 
is that the petitioner had attempted to do 
piecemeal earthwork upto chain 382 and he 
had also been paid for that work. It is no 
doubt true that he did approach respondent 
3 with an application on 23-1-1973 to allow 
him operation of the work under his agree- 
ment executed for the work of Flood Damage 
Repair to Gupta Bundh, but then that agree- 
ment was executed in pursuance of the Cen- 
tral grant whose fund and target period had 
already expired upto June 1972. Therefore the 
petitioner was verbally informed that his con- 
tract had already been closed on account of 
the expiry of the period and fund for the 
- work. It is further stated that the old design 
for widening, raising and strengthening of the 
Bandh had been dropped and fresh and dif- 
ferent design with different specification had 
been drawn up which was being sought to be 
executed by him under a new agreement as 
it was essential to be sé done. Jt is again 
repeated in paragraph 13 that the cost of 
the execution of the work entrusted to the 
petitioner was to be met out of the Central 
grant for a different work i.e. Flood Damage 
Repairs to Gupta Bundh, the time limit of 
which expired in June 1972. The work 
which was given to respondents 6 and 7 was 
of a different kind and could not be entrust- 
ed to the petitioner. 


3. Without examining the legality or 
validity of the stand taken on behalf of res- 
pondents 2 to 5 in their counter-affidavit I 
Shall assume in favour of the petitioner that 
he was illegally prevented from completing 
his work under the contract (Annexure 2). 
Thus the State and its officers committed 
breach of the contract. I shall also assume 
in favour of the petitioner that he was not 
responsible for the delay caused in the ex- 
ecution of the contract. He was helpless in 
the matter because from time to time in- 
junction orders were issued. When ultima- 
tely the injunction order was vacated by this 
‘Court on 22-1-1973. he rightly approached 
the authorities for permitting him to com- 
plete the work. In spite of assuming all these 
facts in favour of the petitioner I do not 
feel persuaded to hold in this case that the 
fresh contract given to respondents 6 and 7 
can be quashed by grant of a writ of certio- 
rari or a writ of mandamus can be issued 
against respondents 1 to 5 commanding them 
to allow the petitioner to complete his con- 
tract. To do so, in my opinion, would be to 
decree a specific performance of contract in 
question though the petitioner was not en- 
titled to such a decree in a Civil Court. At 
best in a Civil Court he would be entitled 
to get a decree for damages if he proved 
that the contract had been illegally broken 
by the State and its officers. I am conscious of 
the fact that under certain circumstances a 
writ of mandamus can issue to compel the 
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authorities concerned to do certain acts even 
though they reiated to contractual rights. But 
in such a situation the contractual right of a 
petitioner is affected not merely by breach of 
contract on the part of the authorities con- 
cerned but also because of their violation of 
statutory duties. The matter stands on a dif- 
ferent footing if the action which is taken 
by the authorities concerned is in violation to 
their statutory duties. In the instant case, 
however, it is clear on the fact and in the 
circumstances of this case that as between 
the two contracting parties to the contract, 
pure and simple, one of them is said to have 
committed a breach. As observed by the 
Supreme Court in C. K. Achutan v. State of 
Kerala, (AIR 1959 SC 490) in paragraph 8 
at page 492, there is hardly any difference in 
that regard between the breach committed by 
a private party and the breach of contract 
brought about by the Governmental authorities, 
It is neither possible in law nor expedient 
that every breach of contract committed by 
the Governmental authorities should be re- 
medied by, issue of a writ of mandamus. If 
if were to be so, then in every case of breach 
of contract entered with various Departments 
of the Governments concerned a petitioner 
wouid be entitled to an order from this Court 
which will have the force of a decree or 
specific performance of contract which other- 
wise such a petitioner would not be entitled 
from a Civil Court. I am, therefore, defini- 
tely of the view that until and unless in the 
breach is involved violation of certain legal 
and public duties or violation of statutory 
duties to the remedy of which the petitioner 
is entitled by issuance of a writ of mandamus, 
mere breach of contract cannot be remedied 
by this Court in exercise of its powers under 
Article 226 of the Corstitution. 


4. H the petitioner is not entitlea to 
get the breach of contract remedied ty this 
Court it follows as a corollary that the con- 
tract given to respondents 5 and 7 which is 
much larger contract for execution of more 
works than the one given to the petitioner 
cannot also be quashed. ‘The action or order 
of giving contract to respondents 6 and 7 
cannot be set aside by grant of a writ of cer-| 
tiorari as there was no duty cast upon the} 
Governmental authorities while giving the 
contract fo respondents 6 and 7 to hear the 
petitioner and then to give the contract. After 
they took a decision that the petitioner could 
not be allowed to complete the work. whe- 
ther this decision be correct or wrong the 
contract could very well be given to respon- 
dents 6 and 7. It was not the duty of res- 
pondents 6 and 7 to investigate and find out 
whether the contract which was being given 
to them was after a justifiable order of re- 
fusal made against the petitioner in not per- 
mitting him to complete his work. 





5. Learned counsel for the petitioner 
placed reliance on Union of India v. M/s. 
Anglo Afghan Agencies, (AIR 1968 SC 718), 
K. N. Guruswamy v. The State of Mysore, 
(AIR 1954 SC 592); The D. F, O. South 
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Kheri v. Ram Sanehi Singh, (AIR 1973 SC 
205) and Century Spinning and Manufactur- 
ing Co. Lid. v. Ulhasnagar Municipal Council, 
(AIR 1971 SC 1021). The case of Messrs 
Anglo Afghan Agencies is clearly distinguish- 
able. The aggrieved party there on a repre- 
sentation of the Governmental authorities was 
made to export woollen goods to the tune of 
5 lacs and odd. When he wanted an import 
licence for an equal amount under certain 
scheme framed under certain statutes he was 
given the import licence for a sum of rupees 
two lacs approximately. For the grant of 
the balance of the amount he approached the 
High Court. The High Court allowed the 
writ. The Union of India failed in ‘the 
Supreme Court in appeal. In that connec- 
‘tion it was observed— 


“Under our constitutional set-up, no per- 
son may’ be deprived of his right or liberty 
except in due course of and by authority of 
law: if a member of the executive seeks to 
deprive a citizen of his right or liberty other- 
wise than in exercise of power derived from 
the law—common or statute—the Courts will 
be competent to, and indeed would be bound 
to, protect the rights of the aggrieved 
citizen.” 


It would be noticed that the right which was 
affected in that case was a right to get the 
import license. Here on breach of contract 
by the governmental authorities, even assum- 
ing there was a breach, the petitioner’s right 
is to get damages. It is not his right in 
law always that he should be permitted to 
complete the work and get the money. Doc- 
trine of estoppel was applied in the case of 
Anglo Afghan Agencies with reference to the 
exercise of the power of the authorities 
under the various schemes framed under the 
Statutes under consideration in that case. Here 
the position is different. In Guruswamy’s 
case the matter under challenge was giving 
of excise contract to Thimmappa, although at 
the auction the highest bid was of Guru- 
swamy. On a consideration of the provisions 
of the Mysore Excise Act, 1901, and the rules 
made under it, it was found as a fact that 
the action of the authorities concerned was 
not illegal. In that connection a question was 
posed whether -Guruswamy who was the ap- 
pellant before the Supreme Court could com- 
plain of the breach by the governmental 
authorities by way of a writ. The answer 
given was—‘“In our opinion, he could have 
done so in an ordinary case. The appellant 
is interested in these contracts and has a right 
under the laws of the State to receive the 
same treatment and be given the same chance 
as anybody else. Here we have Thimmapps, 
who was present at the auction and who did 
not bid—not that it would make any dif- 
ference if he had. for the fact remains that 
he made no attempt to outbid the appellant. 
If he had done so it is evident that the ap- 
pellant would have raised his own bid.” This 
is a case which falls on the other side of 
the dividing line which though subtle is dis- 
tinct in relation to contract cases. Here the 
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petitioner’s right flowed from the contract but 
then the grievance against the governmental 
authorities is not referable to breach of any 
statutory duty. Mr. Basudeva Prasad en- 
deavoured to place before us governmental 
instructions defining the powers of the super- 
intending and the Executive Engineers of the 
Public Works Department of the Government 
of Bihar. But, in my opinion, those instruc- 
tions are mere executive instructions and are 
not incorporated in any statutory rule. In 
order to enable the State to enter into con- 
tracts -with the citizens some officer of the 
Government has got to be authorised by an 
executive instruction to enter into contract 
laying down the manner of entering into it. 
It does not affect the position of the State 
that it is a mere contracting party through 
its officers. In Century Spinning and Manu- 
facturing Company’s case AIR 1971 SC 102) 
the applicability of the doctrine of estoppel 
against the State enunciated in the case of 
Anglo Afghan Agencies was reiterated. The 
relief which the Company had sought in that 
case was not merely and purely based upon 
a contract. The Company had done some- 
thing on the assurance of the authorities 
which was assented to by the District Muni- 
Cipality also but later on the Government 
and the Municipality wanted to back out 
from the assurance and levy certain amounts 
of octroi. The Company filed a writ appli- 
cation in the High Court to restrain the res- 
pondent Municipality from enforcing the pro- 
visions of the Maharashtra Municipalities Act 
relating to the levy of octroi. This petition 
was dismissed by the High Court in limine. ` 
The Company went to the Supreme Court. 
In that connection the principle of estoppel 
was reiterated in paragraphs 11 and 12 of 
the judgment. It was observed — “A public 
body is in our judgment, not exempt from 
liability to carry out its obligation arising out 
of representations made by it relying upon 
which a citizen has altered his position to his 
prejudice.” In my opinion, invoking the 
doctrine of estoppel in this case is wholly mis- 
conceived. The petitioner entered into a con- 
tract with Government.. He executed the con- 
tract to a certain extent but was not allowed 
to execute the ret. There is no question of 
the petitioner changing his position because 
of some representations of the governmental 
authorities. The principle decided in Century 
Spinning and Manufacturing Co’s case can- 
not be invoked and applied in the present 
case. In Ram Sanehi’s case (AIR 1973 SC 
205) it would be noticed from para- 
graph 3 of the judgment that the High 
Court had held that the order made by the 
Divisional Forest Officer in exercise of the 
statutory authority was liable to be quashed. 
In that connection, following Guruswamy’s 
case it was observed by Shelat, J. in para- 
graph 4. “There can be no doubt that the 
petition was maintainable, even if the right 
to relief arose out of an alleged breach of 
contract, where the action challenged was of 
a public authority invested with statutory. 
power.” In Haridwar Singh v. Begum 
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Sumbrui, (AIR 1972 SC 1242) the question 
for consideration was whether Rule 10 (1) of 
the Rules of Executive Business was violated. 
A coup was settled in that case firstly with 
the appellant before the Supreme Court but 
later on with the respondent. The order 
passed by the Minister of Forest was unsuc- 
cessfully challenged in the High Court. It 
was held by the Supreme Court that R. 10 (1) 
was mandatory and it was violated. Hence 
the order was set aside. The question which 
was decided in Haridwar Singh’s case does 
not fall for decision in this case. In Dr. 
Umakant Saran v. State of Bihar, (AIR 1973 
SC 964) it has been pointed out in para- 
graph 10. ‘ in order that mandamus 
may issue to compel the authorities to do 
something it must be shown that the statute 
imposes a legal duty and the aggrieved party 
had a legal right under the statute to enforce 
its performance.” Here in the very nature of 
the contract in question the petitioner had 
no right to claim its specific performance. 
The statute did not impose any legal duty 
on the authorities concerned that if they 
thought that the petitioner should not be 
allowed to complete the work—even assuming 
they thought so wrongly—they could not stop 
the work. Same view has been expressed in 
an earlier decision of the Supreme Court in 
Lekhraj Sathramdas v. N. M. Shah, (AIR 
1966 SC 334). In paragraph 5 it is observed: 


eciuvtis writ of mandamus may be grant- 
ed only in a case where there is a statutory 
duty imposed upon the officer concerned and 
‘there is a failure on the part of that officer 
to discharge that statutory obligation. The 
chief function of the writ is to compel the 
performance of public duties prescribed + 
statute and to keep the subordinate tribunals 
and officers exercising public functions with- 
in the limits of their jurisdictions.” 


A writ of mandamus cannot issue to compel 
the authorities to remedy a breach of con- 
tract pure and simple. In my considered 
judgment, therefore. in this case the peti- 
tioner is not entitled to any relief. 

6, In the result, the writ application 
fails and is dismissed. In the circumstances 
there will be no order for costs. 


S. K. JHA, J.:— I agree. 
Petition dismissed. 
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S. ANWAR AHMED AND SHAMBHU 
PRASAD SINGH, JJ. 
The Union of India through the Mana- 
ging Director, National Coal Development 


Corporation Ltd., Appellants v. M/s. Borrea 
Coal Co. Ltd. and others, Respondents. 


A. F. O. O. Nos. 177, 180, 182, 183 and 
184 of 1964, D/- 15-1-1974, from decision 
of Rameshwar Prasad Sinha Tribunal consti- 
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tuted under Section 14 (2) of the Coal Bearing 
Areas (Acquisition and Development) Act, 
1957, at Ranchi, D/- 30-4-1964. 

Index Note: — (A) Coal Bearing Areas 
{Acquisition and Development) Act (1957), 
Sections 13 (2), 13 (4) — interpretation — 
Section 12 (4) does not provide for additional 
compensation. 

Brief Note:— (A) While Section 13 (2) 
of the Act provides for compensation where 
an acquisition is made under Section 9, Sec- 
tion 13 (4) provides for compensation in 
such cases where no such acquisition is made 
and the notification under Section 4 ceases 
to have any effect in accordance with the 
provisions of Section 7 (2) of the Act. Sec- 
tion 13 (4) does not provide for an additional 
compensation over and above’ the compensa- 
tion payable under Section 13 (2) of the 
Act. 1971 BLIR 335 and AIR 1974 Pat 48 
Followed. (Para 14) 


Index Note:— (B) Coai Bearing Areas 
(Acquisition and Development) Act (1957), 
Section 14 (5) — “Dispute? — Meaning of. 

. Brief Note:— (B) The dispute under 
sub-sec. (5) means the difference between 
the fair amount of compensation stated by 
the Central Government and the person or 
persons interested in the compensation. It: 
is not open either to the Central Government 
or to the person or persons interested in com- 
pensation to resile from the fair amount of 
compensation stated by them unless they 
make a prayer for amendment in respect 
thereof and that is allowed’ by the Tribunal. 

(Para 16) 


Index Note:— (C) Coal Bearing Areas 
(Acquisition and Development) Act (1957), 
Section 15 — Avrard of costs under Section 
15 is a matter of discretion of the tribunal 
— Court in the circumstances of the case 
declined: to interfere with the discretion of 
tribunal in ordering claimant to bear their 
own costs. (Para 26) 


Index Nofe:— (D) Coal Bearing Areas 
(Acquisition and Development) Act (1957), 
Section 13 (2) @ and Gi) — Expenses of 
litigation —- Can be allowed as compensa- 
tion. 

Brief Note:-—- (D) The expenditure in- 
curred in obtaining the licence has to be al- 
lowed as compensation under Section 13 (2) 
(i) of the Act. Reference to clause (i) of 
sub-section (1) of Section 13 over again in 
clause (ii) of sub-section (2) of that Section 
manifestly shows that the compensation to 
be allowed under Section 13 (2) (fi) read with 
Section 13 (1) (G) must be different from 
the expenditure actually incurred in obtain- 
ing the licence. The expressions “of the na- 
ture referred to” and “in relation to the 
lease” in clause (ii) of sub-section (2) are of 
significance. "These expressions make the im- 
port of clause (ii) of sub-section (2) wider 
and if any licensee is forced to a litigation 
for obtaining a lease which should kave been 
granted to him, he is entitied as compensa- 
tion to expenditure actually incurred by him 
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in that litigation as a reasonable and bona 
fide expenditure of the nature referred to in 
clause (i) of sub-section (1) of Section 13 in 
relation to the lease as provided in clause (ii) 
of sub-section (2) of that section. (Para 27) 


Index Note: — Œ) Coal Bearing Areas 
(Acquisition and Development) Act (1957), 
Section 13 (2) and (5) — Acquisition of rights 
under 2 miming lease — Even if land is ac- 
quired, im absence of reference fo it, tribu- 
ual cannot award any compensation in res- 
peet of land — Tribunal held correctly dis- 
akowee any compensation in respect of re- 

maining land. (Para 30) 
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AIR 1974 Pat 48 = Misc. Appeal No. 267 
of 1967, D/- 31-8-1973, East India Coal 


Co. Ltd. v. Union of India is 
1971 BLIR 335, Union of India v. Karan- 
pura Development Co. Ltd. 15 


AIR 1967 SC 887 = (1967) 1 SCR 707, 
Bihar Mines Ltd. v. Union of India 8 


K. D. Chatterjee and Bindabashani Pra- 
sad Sinha, for Appellant in M. A. Nos. 177 
and 180 of 1964 and for Respondents in 
M. A. Nos. 182, 183 and 184 of 1964; Umesh 
Prasad Singh, for Appellants in M. A. Nos. 
182, 183 and 184 of 1964 and for Respon- 
dents in M. A. Nos. 177 and 180 of 1964. 


SHAMBHU PRASAD SINGH, J.:— Al 
these five appeals have been heard together 
and are being disposed of by this commoa 
judgment. They are appeals under Sec- 
tion 20 of the Coal Bearing Areas (Acquisi- 
tion and Development) Act, 1957 — herein- 
after referred to as ‘the Act’ against awards 
of the Tribuna! constituted under Section 14 
(2) of the said Act. Miscellaneous Appeal 
Nos. 177, 183 and 184 of 1964 are against 
the award made in Reference Case No. 1 of 
1960 and Miscellaneous Appeal Nos. 180 and 
182 of 1964, are against the award made in 
Reference Case No. 1 of 1961. Miscella- 
neous Appeal Nos. 177 and 180 of 1964 are 
by the Union of India through the National 
Coal Development Corporation Limited. Mis- 
cellaneous Appeal Nos. 182 and 184 of 1964 
are by M/s. Karanpura Development Com- 
pany Limited, (hereinafter referred to as the 
‘Karanpura Company’). Miscellaneous Ap- 
peal No. 183 of 1964 is by M/s. Borrea Coal 
Company Limited (hereinafter referred to as 
the Borrea Company). The Borrea Company 
is a sub-lessee from the Karanpura Company. 


2. Facts relevant for the disposal of 
these appeals, which are not in dispute, may 
briefly be stated on 26th of March, 1915, 
the proprietor of the Ramgarh Estate, acting 
through the Court of Wards, granted a pros- 
pecting licence of coal mining rights in res- 
pect of the areas in dispute in favour of M/s. 
Bird and Company with option to the said 
company to acquire mining lease from the 
proprietor. The terms of the license were 
modified by another deed dated 23rd of Nov- 
ember, 1917. In May, 1921, M/s. Bird and 
Company assigned their said right to the 
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Karanpura Company. There was a litigation 
between Karanpura Company and the pro- 
prietor of Ramgarh Estate. Pending the said 
litigation, on the 17 of June, 1948, the pro- 
prietor of the said estate granted a lease of . 
mining rights in 3,228 bighas of land in vil- © 
lage Bachra to the Karanpura Company for 
a term of 999 years effective from 5th of 
September, 1945. The Karanpura Company 
in their turn granted a sub-lease of mining 
rights in respect of the said property in 
favour of the Borrea Company on the 29th 
of April, 1948, for the said period of 999 
years less two days effective from 20th of 
I On 25th of September, 
1950, the Bihar Land Reforms Act (Bihar Act 
30 of 1950) came into force and in conse- 
quence of a notification under Section 3 of 
that Act, the intermediary interest of the pro- 
prietor of Ramgarh Estate including his inte- 
rest in all sub-soil together with rights in 
Mines and minerals, whether discovered or 
undiscovered or whether being worked or not- 
with such rights of a lessee of mines and 
minerals, vested in the State of Bihar free 
from all encumbrances. By a Notification 
No. SRO 20 dated 8th of February, 1958, 
published by the Central Government under 
Section 9 (1) of the Act, mining rights in the 
aforesaid 3,228 bighas of land were ac- 
quired. Determination of the amount of 
compensation for this acquisition was and 
is the subject-matter of Reference Case No. 
1 of 1960 and of Miscellaneous Appeal Nos. 
177, 183 and 184 of 1964. 


3. By an earlier notification D/- 15th 
of January, 1958, No. SRO 252 published by 
the Central Government under Section 9 (1) 
of the Act. mining rights in 987.74 bighas of 
Jand in village Saunda and other lands of 
the said village and villages Giddi and Kar- 
katta were acquired. Determination of the 
amount of compensation payable under the 
Act in respect of acquisition of 987.74 bighas 
of lands in village Saunda was and is sub- 
ject-matter of Reference’ No. 1 of 1961 and 
of Miscellaneous Appeal Nos. 180 and 182 
of 1964. The 987.74 bighas of land was part 
of 1147 bighas of land in village Saunda, 
mining rights wherein were granted to the 
Karanpura Company by the proprietor of the 
Ramgarh Estate during the pendency of ‘he 
litigation already referred to. by another lease 
dated the 17th of June, 1948. 

4, In Reference Case No. 1 of 1960, 
the Karanpura Company had claimed a sum 
of Rs. 8,89,619.00 from the Central Govern- 
ment by way of compensation. ‘The Borrea 
Company had claimed Rs. 7,32,217.27 P. as 
compensation. The Union of India admitted 
the claim to the extent of Rs. 6,90,609.34 P. 
in favour of the Borrea Company and de- 
posited the said amount before the Tribunal. . 
It disputed the claim of the Karanpura Com- 
pany fo receive any compensation. [In its 
written statement before the Tribunal, the 
Karanpura Company first claimed a compen- 
sation of Rs. 8,71,708.17 P. and by subse- 
quent amendment got it raised to Rupees 
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929,510.11 P. - In its written statement be- 
fore the Tribunal, the Borrea Company en- 
hanced its claim. According to it it was en- 
titled to compensation of Rs. 11,67,939.48 P. 

5. In Reference Case No. 1 of 1961, 
the Karanpura Company had claimed a sum 
of Rs. 2,70,827.00 P. as compensation. It 
was subsequently revised and the claim was 
teduced to Rs. 2,68,700.14 P. The Union of 
India admitted the claim to the extent of 
Rs. 1,28,982.91 P. and deposited the said 
amount before the Tribunal. By a subse- 
quent petition of amendment, which was al- 
lowed by the Tribunal, the Karanpura Com- 
pany again raised its claim to Rupees 
2,94,204.48 P. In reply, the Union of India 
admitted the claim to the extent of Rupees 
1,37,430.78 P. 

6. In Reference No. 1 of 1960 the 
Tribunal held that the claimants were entitled 
to a compensation of Rs. 46,694.50 P. over 
and above the amount deposited by the Union 
of India. Out of this, only a sum of Rupees 
4.04 P. was payable to the Karanpura Com- 
pany and the remaining amount was payable 
to the Borrea Company. The amount pay- 
able to the Borrea Company also included 
interest under Section 16 of the Act on the 
excess amount from 8-2-1958 to 30-4-1964 
the date of the award at the rate of 5 per 
cent. per annum. 


7. In reference Case No. 1 of 1961, 
the Tribunal has awarded a sum of 
Rs. 77,875.17 P. to the Karanpura company 
over and above the sum of Rs. 1,374,30.78 P. 
deposited by the Union of India. This in- 
cludes interest under Section 16 of the Act 
on the excess amount from 15-1-1958 to 30- 
4-1964 at the rate of 5 per cent per annum. 


; When the appeals were first plac- 
ed for bearing before us, we formulated the 
following two questions. In miscellaneous 
appeal Nos. 177 and 184 of 1964 and re- 
ferred them to a larger Bench: 


(i) Whether the rights of a sub-lessee in 
mines and minerals vest in the State under 
the Bihar Land Reforms Act and a statu- 
tory new sub-lease is created in his favour 
by Section 10 of the said Act. 


(ii) Whether holders of a Jease and a 
sub-lease in mines and minerals from. before 
the vesting of the estate in which their lease- 
hold is situate any or both of them are en- 
titled to compensation under Section 13 of 
the Act, with reference to expenses incur- 
red by them before the lease or sub-lease 
was granted to them, in prospecting or after 
the grant of the lease together with salami, 
if any, paid by them for obtaining that lease 
or sub-lease before the vesting~ 
The Full Bench answered the first question 
in the affirmative. Misra, C. J., who gave a 
Separate judgment concurring in the judg- 
ment of G. N. Prasad, J., elaborated the 
answer as follows: 


“(1) In view of the decision of the Sup- 
reme Court in the Bihar Mines Ltd. v. Union 
of India, AIR 1967 SC 887, it must be held 
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that the rights of the sub-lessee in mines and 
minerals vest in the State of Bihar under the 
Bihar Land Reforms Act and a statutory 
lease is created in his favour by Section 10 
of the said Act. The point for considera- 
tion in that case was whether the lease grant- 
ed in 1928 could be regarded as existing 
lease on the 25th of October, 1949, the terms 
of which could be modified by the Controller 
as he could do if the lease would be deemed 
to have-been executed prior to the 25th of 
October, 1949. The estate vested in the State 
of Bihar under Sections 3 and 3-A of the 
Bihar Land Reforms Act. The observation 
stands thus: 

“We are therefore of opinion that the 
Statutory lease now held by the head lessee 
from the State Government is a new lease 
granted after October 25, 1949. It follows 
that the Controller had no jurisdiction to 
modify the terms of the lease which is grant- 
ed by the State Government to the head lessee 
in view of sub-section (1) of Section 10.” 
G. N. Prasad, J., answered the second ques- 
tion as follows: 


“The lessee not being the holder of the 
mining rights on the date of the acquisition 
made by the Central Government is not enti- 
tled to compensation under Section 13 of the 
Act of 1957. The compensation payable to 
the sub-lessee has to be determined with re- 
ference to all the relevant items of reason- 
able and bona fide expenditure actually in- 
curred by it under the various heads indi- 
cated in sub-sec. (2) of Section 13 with refer- 
ence to its subsisting sub-lease which was re- 
placed by the statutory sub-lease under the 
Bihar Land Reforms Act, 1950. The sub- 
lessee, however, will not be entitled to any 
compensation in respect of any item of ex- 
penditure which had been incurred by the 
lessee before the grant of the sub-lease,.” 
Misra, C. J., elaborated the answer to this 
question as follows: 


“(2) So far as question No. 2 is concern- 
ed, the sub-lessee actually in possession of 
and working the mine is alone entitled to 
compensation under Section 13 (2) of the 
Act, but the lessee whose interest has been 
terminated by the Bihar Land Reforms Act is 
not entitled to any compensation at all under 
that section. As to the amount of compen- 
sation payable to the sub-lessee, he can only 
claim compensation under the various clau- 
ses of sub-section (2) of Section 13. But all 
these expenditures must have been incurred by 
the person interested who is deprived of his 
right to possess the mine and minerals, in the 
present case the sub-lessee. If any prospect- 
ing was done by the lessee in possession, the 
sub-lessee cannot claim any compensation for 
it independently, for, it is likely that this 
amount was included in the expenditure in- 
curred in paying the salami to his lessor under 
clause (i). In any view, any amount spent 
by the sub-lessee itself in conformity with all 
these four clauses alone can be recovered 
by it by way of compensation from the Union 
other. It cannot tack on to 
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it amy expenditure incurred by the lessee 
whose interest is no longer subsisting on ac- 
count of the Bihar Land Reforms Act.” 


My learned. Brother, Anwar Ahmad, J., an- 
other Member constituting the Full Bench, 
agreed with them. G: N. Prasad, J., who 
gave the main Judgment and discussed the 
matter in detail expressly held that the Karan- 
pura Company was not entitled to any fur- 
ther compensation than that allowed by. the 
Tribunal and the Borrea Company too was 
not entitled to the compensation of Rupees 
1,23,004.00 claimed under clause (i) of Sec- 
tion 13 (2) of the Act. The decisions and 
findings arrived at by the Full Bench are 
‘ binding upon us. They are also relevant for 
the decision of Miscellaneous Appeal No. 183 
of 1964 arising out of Reference Case No. 1 
of 1960 and the two Miscellaneous Appeal 
Nos. 180 and 182 of 1964 arising out of 
Reference Case No. 1 of 1961. 


9. Learned counsel for the appel- 
lants in all the appeals have challenged the 
decision and the findings of the Full Bench 
before us and they have requested us to 
make a note of this fact so that they may 
take up these grounds before the Supreme 
Court if they appeal against our judgment 
and award. Mr. K. D. Chatterjee appearing in 
Miscellaneous Appeal Nos. 177 and 180 of 
1964 on behalf of the Union of India has 
further challenged the award of the Tribunal 
on the ground that the amounts of -compen- 
sation allowed by the Tribunal under the 
head minimum royalty are arbitrary, against 
the provisions of the Act and based on no 
evidence. Elaborating this contention he has 
submitted that under Section 13 (2) (iii) of 
the Act, the expenditure if any, incurred by 
way of payment of minimum royalty could 
be allowed as compensation only for the 
year or years when there was no production 
of coal and there was no evidence that there 
was no production of coal during the years 
in respect whereof compensation on account 
of payment of minimum royalty was claim- 
ed by the Karanpura company and the 
Borrea company. According to him, these 
two companies are not entitled to any com- 
pensation under the head minimum royalty, 
even to what was admitted by the Union of 
India before the Tribunal. In Miscellane- 
ous Appeal No. 180 of 1964 he has advanc- 
ed a further argument that there was no evi- 
dence of prospecting done and, therefore, the 
Karanpura Company was not entitled to any 
oon under Section 13 (2) G) of the 

ct. 

1@. Learned counsel for the Borrea 
Company in Miscellaneous Appeal No. 183 
of 1964 has made the following submis- 
sions: 

(i) The Tribunal ought to have allowed 
the company additional compensation under 
Section 13 (4) of the Act. 

(ii) It ought to have allowed more in- 
terest to the company under Section 13 (2) 
(iv) of the Act. 


08 NR seins 2 


Union of India v. Borrea Coal Co. (S. P. Singh J.) 


kj 


A LR. 


(iii) The interest awarded under Section 
16 of the Act has not been correctly cal- 
culated by the Tribunal in the award and 
the company is entitled to more interest. 


(iv) The Tribunal ought to have allow- . 


ed costs under Section 15 of the Act to the ° 


company to the extent of its success. 


1i. Learned counsel for the Karan- 
pura company in Miscellaneous Appeal 
No. 182 of 1964 has advanced the same 
arguments which have been advanced on be- 
half of the Borrea Company in Miscellane- 
ous Appeal No. 183 of 1964. He has fur- 
ther advanced the following arguments: 


(i) The Tribunal ought to have allow- 
ed expenses of litigation to the Karanpura 
Company under Section 13 (2) (ii) of the 
Act. 

(ii) The award ought to have allowed 
more costs of prospecting to Karanpura Com- 


any. 

Git) The Tribunal should have also al- 
lowed compensation in respect of 159.26 
aes under Section 13 (5) (c) or (d) of the 

ct. 

12. For the reasons already recorded 
by the Full Bench in its judgment dated 25th 
of March, 1969, the Karanpura Company, the 
appellant in Miscellaneous Appeal No. 184 of 
1964, arising out of Reference Case No. 1 of 
1960, is not entitled to an amount of com- 
pensation more than that awarded to it by 
the Tribunal. Miscellaneous Appeal No. 184 
of 1964 must, therefore, fail. 


13. I next take up for consideration 
Miscellaneous Appeal No. 177 of 1964. As 
observed earlier, learned Counsel for the ap- 
pellant in this appeal has urged that the com- 
pensation awarded by the Tribunal to the 
Borrea Company under the head minimum 
royalty is arbitrary, against the provisions of 
the Act and based on no evidence. 
bunal in its judgment has said that the claim 
of the Borrea Company as to the amount of 
royalty paid by them up to the date of the 
vesting was Rs. 1,80,016.30 paise and the 
Central Government (the appellant) admitted 
the claim to the Extent of Rs. 1,50,124.14 P. 
As stated by the Tribunal, the difference be- 
tween the Borrea Company and the Central 
Government was that while the Borrea Com- 
pany claimed that it was also entitled to the 
amount of minimum royalty paid from April, 
1956, when the notification under Section 4 
of the Land Acquisition Act was made till 
the date of notification under Section 9 of 
the Act, according to the Central Govern- 
ment, the Borrea Company was not entitled 
to any compensation on account of payment 
of minimum royalty after the date of the 
notification under Section 4 of the Land Ac- 
quisition Act which under the provision of 
Section 28 of the Act was to be deemed to 
be a notification under Section 4 of the~Act. 
The Tribunal has overruled the contention of 
the Central Government on the ground that 
it had to make a notification under Section 9 
of the Act for acquiring the mining rights. 
No doubt, Section 28 (1) of the Act shows 
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that every notification issued before the com- 
mencement of the Act whether by the Cen- 
tral Government or by a State Government 
under Section 4 of the Land Acquisition Act 
in which lands were stated to be needed for 
prospecting of coal seams for the develop- 
ment of collieries to be worked by the Union 
of India shall be deemed:to have been issued 
by the Central Government under Section 4 
of this Act as if this Act had been in force 
on the date of the notification, Section 4 of 
the Act provides only for a preliminary noti- 
fication giving notices of the intention of the 
Central Government to prospect for coal in 
any area. Section 5 of the Act lays down 
effect of a notification u/s. 4 on prospecting 
the license and mining leases existing from 
before. Any prospecting license authorising 
any person-to prospect for coal or any other 
mineral shall cease to have effect on the issue 
of a notification under Section 4 and any 
mining lease in so far as it authorises the 
lessee or any person claiming through him to 
undertake any operation in the land shall also 
cease to have effect for so long as the notifi- 
cation under Section 4 is in force. It is im- 
portant to note that a mining lease is not 
completely extinguished on the issue of a 
notification under Section 4. It ceases to 
have effect only temporarily so long the noti- 
fication is in force. Section 6 provides for 
payment of compensation for damages to the 
person who suffers on account of any action 
of the nature described in sub-section (3) of 
Section 4 of the Act. Learned Counsel for 
the appellant was not able to place any evi- 
dence before us showing that any compen- 
sation of the nature described in sub-sec- 
tion (3) of Section 4 of the Act was in fact 
paid or tendered under Section 6. Section 7 
(1) of the Act confers on the Central Gov- 
ernment power to issue a notification of its 
intention to acquire land or right in and over 
land notified under Section 4. Section 7 (2) 
says that if no notice to acquire land or any 
rights in or over such land is given under 
sub-section (1) within the period allowed 
thereunder, i.e., three years, the notification 
issued under Section 4 shall cease to have 
effect. . Section 8 lays down that objections 
may be filed by any person interested in any 
land in respect of which notification under 
Section 7 is issued. Then comes Section 9 
which authorises the Centra] Government to 
issue declaration of acquisition. The decla- 
ration can be issued only after any objection 
under Section 8 has been considered. Ác- 
cording to Section 10, the land or the rights 
in or over the land, as the case may be, shall 
vest absolutely in the Central Government 
only on the publication in the official gazette 
of the declaration under Section 9. Posses- 
sion can be taken under Section 12 of the 
Act only after the acquisition. Section 13 (2) 
of the Act provides for payment’ of com- 
pensation where rights under mining lease are 
acquired under this Act. Under clause (iii 


of sub-section (2) of Section 13, the person 
interested is entitled as compensation the ex- 
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penditure incurred by way of payment as 
minimum royalty during any year or years 
when there was no production of coal. Sub- 
section (4) of Section 13 says that where a 
mining lease ceased to have effect for any 
period under ci. (b) of Section 5, there shall 
be paid as compensation for the period during 
which the lease so ceased to have effect, a 
sum equivalent to five per centum of any 
such expenditure as is referred to in cls. (i) 
and (iii) of sub-section (2) for each year du- 
ring which the lease remained suspended. 


14. Mr. Chatterjee, learned Counsel 
for the appellant, has urged that the Boriea 
Company was entitled, if at all, as compen- 
sation to only 5 per centum of minimum 
royalty paid by it for the period between ths 
date of the issue of the notification under 
Section 4 and the publication in the official 
gazette of the declaration under Section 9 of ` 
the Act. On the other hand, according to 
learned Counsel for the Borrea Company, the 
compensation under sub-section (4) of Section 
13 was an additional compensation to be paid 
over and above the compensation under ci. (iii) 
of sub-section (2) of Section 13. The ques- 
tion has been considered in two Bench deci- 
sions of this Court (1) Union of India v. 
Karanpura Development Co, Ltd., 1971 BLIR 
335 and (ii) East India Coal Co. Ltd. v. Union 
of India, Miscellaneous Appeal No. 267 of 
1967, judgment D/- 31-8-1973 not reported 
as yet. = (since reported in ATR 1974 Pat 
48). In both these cases it has been held that 
while Section 13 (2) of the Act provides for 
compensation where an acquisition is made 
under Section 9, Section 13 (4) provides for 
compensation in such cases where no such 
acquisition is made and the notification under 
Section 4 ceases to have any effect in accord- 
ance with the provisions of Section 7 (2) of 
the Act. It has further been held in these 
cases that Section 13 (4) does not provids 
for an additional compensation over and 
above the compensation payable under Sec- 
tion 13 (2) of the Act. In view of the rule 
laid down in these decisions, contentions of 
learned counsel for the appellant as well 
the Borrea Company as to interpretation of 
Section 13 (4) have to be rejected. The 
Borrea Company, therefore, is entitled to 
compensation under Section 13 (2) (iii) of the 
Act in respect of minimum royalty paid by 
it. Under Section 13 (2) compensation is 
to be paid with reference to the notifica- 
tion of the declaration under Section 9 of 
the Act. Thus the Tribunal, though it has 
not discussed the question in detail, has right- 
ly held that compensation on the basis of pay- 
ment of minimum royalty was to be allow- 
ed for the entire period up to the date of 
the notification of ‘the declaration under Sec- 
tion 9 of the Act. 


15. In support of his contention that 
there was no evidence of the payment of 
minimum royalty by the Borrea Company. 
Mr. K. D. Chatterjee, learned Counsel for 
the appellant has drawn our attention to a 
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passage in the evidence of claimant’s witness 
No. 1 which runs as follows: 


“The minimum royalty not pzid for the 
subsequent years up to 31-12-1957 is entered 
in the ledgers as liability. The liability has 
not been discharged for the period 1-1-1949 
to 4-5-1953.” 

This statement by the witness is not with 
reference to payment of minimum royalty 
by the Borrea Company but by the Karan- 
pura company. It is clear from the very 
next sentence in the evidence of the witness 
where he has said that for the period 5-5- 
1953 to 14-2-1958 the royalty payable was 
discharged by depositing the amount in Cal- 
cutta High Court in inter-pleader case filed 
by the Karanpura Company. So far the 
Borrea company is concerned, its claim that 
it had paid minimum royalty up to the date 
of the issue of the notification under Sec- 
tion 4 of the Act was not challenged by the 
Central Government; rather, it was expressly 
admitted and the amount claimed on that 


account was deposited before the Tribunal.. 


In the circumstances, it was not necessary at 
all for the Borrea Company to lead any evi- 
dence that it had actually paid minimum 
royalty up to the 9th of April, 1956 when 
the notification under Section 4 was issued. 
For the subsequent period in respect of which 
the claim was challenged by the Central Gov- 
eo Claimant’s witness No. 1 has stat- 
ed: i 

“Borrea paid royalty to K. D. also for 
TE oe 9th April, 1956 to 14th February, 
The witness has also referred to various folios 
ètc., in support of the aforesaid statement. 
Thus, there is evidence in support of the pay- 
ment of minimum royalty by the Borrea 
Company to its lessor the Karanpura Com- 
pany for the period in between the notifica- 
tion under Section 4 of the Act and the noti- 
fication of declaration under Section 9 of the 
Act in respect of which its claim was chal- 
lenged by the Central Government. 

16, There is also no substance in the 
contention of learned Counsel for the appel- 
lant that no compensation at all on account 
of payment of minimum royalty could be 
allowed as there was no evidence as to ab- 
sence of production of coal. No doubt, 
under Section 13 (2) (iii) of the Act, ex- 
penditure, if any, incurred by way of pay- 
ment of minimum royalty can be allowed 
only for the year or years during which 
there was no production of coal, but in this 
case it is not open to the Central Govern- 
ment to say that there was production of 
coal up to the date of the issue of the notifi- 
cation under Section 4 of the Act. It admit- 
ted before the Tribunal the claim of the 
Borrea Company for compensation on the 
basis of payment of minimum royalty up to 
that date. Thus it also admitted absence of 
production of coal up to that date. Mr. 
K. D. Chatterjee has urged that under Sec- 
tion 14 of the Act, the Tribunal is entitled 
to refuse compensation even what is admitted 


A.I. R. 
by the Central Government. I am not in- 
clined to accept this contention. Sub-sec- 


tion (1) of Section 14 says that where the 
amount of ‘any compensation payable unde 
this Act can be fixed’ by agreement it shall 
be paid in accordance with such agreement. 
Sub-section (2) of that section, lays down that 
where no such agreement can be reached, the 
Central Government shall constitute a Tribu- 
nal for the purpose of determining the 
amount. Sub-section (4) states that at the 
commencement of the proceeding before the 
Tribunal the Central’ Government and the 
person interested shall state what in their res- 
pective opinion is the fair amount of com- 
pensation and then sub-section (5) provides 
that the Tribunal shall after hearing the dis- 
pute make an award determining the amount 
of compensation which appears ‘to be just. 
“The dispute” under sub-section (5) means 
the difference between the fair amount ofl. 
compensation stated by the Central Govern- 
ment and the person or persons interested in 
the compensation. It is not open either io 
the Central Government or to the person or 
persons interested in compensation to resile 
from the fair amount of compensation stated 
by them unless they make a prayer for 
amendment in respect thereof and that is al- 
lowed by the Tribunal. In the circumstances, 
it was not necessary for the Borrea Company 
to lead any evidence as to absence of pro- 
duction of coal up to the date of notifica- 
tion under Section 4 of the Act. So far the 
period after the issue of the notification 
under Section 4 of the Act is concerned, 
under Section 5 (2) of the Act, which 
has already been referred to earlier; the 
mining lease of the Borrea company ceased 
to have effect from that date. The Central 
Government also could not raise coal from 
the mine; it could do only prospecting. Ob- 
viously, therefore, it can safely be presum- 
ed that there was no production of coal du- 
ting that period. If there was really any 
production of coal during that period it was 
for the Central Government to allege that 
fact before the Tribunal and lead evidence in 
support of that allegation. The appellant 
having not made such allegation before the 
Tribunal and having led no evidence on the 
question before it, cannot be allowed to raise 
this point for the first time before this Court. 
Thus, there is no substance in any of the 
contentions of Mr. Chatterjee. Miscellaneous 
os No. 177 of 1964 must, therefore, also 
ail. 


17. In Miscellaneous Appeal No. 183 
of 1964 one of the points raised by learned 
Counsel for the petitioner is that the Borrea 
Company is entitled to compensation regard- 
ing costs incurred in prospecting under Sec- 
tion 13 (1) of the Act. That contention has 
already been overruled by the judgment of 
the Fuil Bench and need not be examined 
any further. One of his other contentions for 
additional compensation under Section 13 (4) 
of the Act has also been discussed earlier 
while dealing with Miscellaneous Appeal 
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No. 177 of 1964. In view of the two Bench 
decisions of‘this Court, referred to earlier, 
that argument is also not tenable and it has 
to be held that the Borrea Company is not 
entitled to any additional compensation 
under Section 13 (4) of the Act. 


i$.. The contentions of learned coun- 
sel for the Borrea Company as to interest 
under Section 13 (2) (iv) and Section 16 of 
the Act so far this Miscellaneous Appeal 
No. 183 of 1964 is concerned, may cen- 
veniently be taken up together. The amount 
of compensation claimed by the Borrea 
Company as interest under Section 13  {2) 
(iv) of the Act was Rs. 3,70,069.92 paise. 
Earlier in its claim submitted to the Cen- 
tral Government the Borrea company had 
claimed Rs. 2,10,151.63 paise under this 
head. The Central Government admitted the 
claim under this head to the extent of 
Rs. 2,04,269.95 paise. The Tribunal while 
disposing of this claim has observed:— 


“The amount of interest is a matter of 
calculation and certainly Borrea Coal Com- 
pany are entitled to interest on the amount 
of compensation which they are found en- 
titled to and allowed by the Tribunal.” 


The award shows as interest Rs. 2,04.269.95 
paise, i.e., what was admitted by the Central 
Gevernment under this head. According to 
learned counsel for the Borrea Company, it 
should have been allowed more interest. 
However, learned counsel has not made cal- 
culations himself, and been able to convince 
us on the basis of such calculations that 
the amount of interest under Section 13 (2) 
Gv} shown in the award was less than what 
it ought to have been according to the judg- 
ment of the Tribunal. Learned counsel for 
the Central Government has also not been 
able to show us that this amount of interest 
was correctly calculated. Clause (iv) of sub- 
section (2) of Section 13 lays down method 
according to which the interest is to be cal- 
culated. But in the circumstances of the 
case, it does not appear desirable to make 
the necessary calculations here for that may 
lead to wastage of public time. It is ac- 
cordinsly directed that office while prepar- 
ing the award will make the necessary cal- 
culations as to interest under Section 13 (2) 
(iv) of the Act. If the Borrea Company is 
entitled to an interest under Section 13 (2) 
(iv) of the Act more than what has been 
shown in the award of the Tribunal. the 
award prepared by the office of the Court 
should show the higher amount of interest, 
if any, to which the Borrea Company is 
found entitled under this head. However, 
the calculations made by the office should 
be brought to the notice of learned counsel 
for the parties so that they may make any 
objection if they so desire to the calcula- 
tions made by the office. After objections 
made, if any, are considered and decided 
by the Deputy Registrar and if parties do 
not agree with his decisions, then by us, the 
award should be signed by the Deputy Re- 
gistrar. í 
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19, While dealing with the question 
of interest under Section 16 of the Act, the 
learned Tribunal has observed as follows:— 


“The Central Government has deposited 
Rs. 6,90,609.34 np. with the Tribunal under 
S. 17 (2) of the Act. But if the Borrea Coal 
Company is found entitled to an amount of 
compensation on calculation of interest ete. 
higher than the amount of Rs. 6,90,609.34 NP. 
already deposited by the Central Govern- 
ment then in that case under Section 16 of the 
Act the Borrea Coal Company can be award- 
ed interest on the amount in excess of the 
sum which the Central Government had al- 
ready deposited, that is, in excess of the sum 
of Rs. 6,90,609.34 NP. at the rate of 5 per 
cent. per annum from the time the compen- 
sation became due till the excess amount, if 
any, is deposited by the Central Govern- 
ment. Under the provision of Section 16 of 
the Act I direct that the Central Govern- 
ment shall pay interest to the Borrea Coal 
Company at the rate of 5% per annum on 
the excess of the amount which the Borrea 
Coal Co. are found entitled to on calcula- 
tion after setting off Rs. 6,90,609.34 NP. 
towards the total sum of compensation.” 


The award of the Tribunal shows that a sum 
of Rs. 10,967.65 only has been allowed as 
interest under Section 16 of the Act. On this 
point also there is no error in the judgment 
of the Tribunal. But learned Counsel for the 
Borrea Company has submitted that this 
amount too has not been correctly calculated 
and the company is entitled to more intezest 
under this head. Here also learned Counsel 
for the Borrea Company has not been able to 
convince us with reference to figures and cal- 
culations based thereon that there was any 
mistake in calculation of interest under Sec- 
tion 16 in the award. Learned Counsel for 
the Central Government has also not been 
able to show us that this interest was cor- 
rectly calculated. Therefore, the observa- 
tions made with regard to interest under Sec- 
tion 13 (2) (iv) of the Act with regard to 
calculation thereof by the office of this Court 
Shall mutatis mutandis apply to the interest 
under Section 16 of the Act as well. 


20. The last point urged by learned 
Counsel for the Borrea Company in this ap- 


. peal is with regard to costs which is award- 


ed under Section 15 of the Act. The Tri- 
bunal though it has increased the amount of 
compensation than what was admitted by the 
Central Government as fair compensation, 
has not awarded any cost to any of the 
claimants including the Borrea Company. 
Learned Counsel for the company has urge 
that costs must follow the event and the tri- 
bunal ougkt to have allowed costs to the 
Borrea Company. In both the Bench deci- 
sions referred to earlier while dealing with 
the claim of additional compensation under 
Section 13 (4) of the Act, Section 15 of the 
Act also came up for consideration and it 
has been held in both of them that award of 
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costs under Section {5 of the Act is a mat- 
ter of discretion of the Tribunal. In the cir- 
cumstances of the case, I do not think that 
this Court can interfere with the discretion 
|exercised by the Tribunai in ordering the 
claimants to bear their -own costs. Thus Mis- 
cellaneous Appeal No. 183 of 1964 must also 
fail except with regard to interest under Sec- 
tion 13 (2) (iv) and Section 16 of the Act 
which may be found cue to the Borrea Com- 
pany over and above the interest under these 
heads allowed in the award on calculations 
to be made by the office of this Court in ac- 
cordance with the observations made in this 
judgment. 


Zi. I now take up for consideration 
Miscellaneous Appea: No. 180 of 1964. Mr. 
X. D. Chatterjee in this appeal has also urg- 
ed the same points with regard to minimum 
royalty which re has urged in Miscellaneous 
Appeal No. 177 of 1964. The claim of the 
Karanpura Company for compensation as ex- 
penditure on payment of minimum royalty 
under Section 13 (2) (ili) of the Act was 
Rs. 54,677.50 P. The Central Government, 
ie.. the appellant of this appeal, admitted the 
claim to the extent of Rs. 45,368.39 paise. In 
this case also the Central Government disput- 
ed the claim for the period between the date 
of notification under Section 4 and the date 
of notification of declaration under Section 9 
of the Act. For the reasons already stated 
while dealing with Miscellaneous Appeal No. 
177 of 1964, the Central Government is liable 
to pay compensation urder Section 13 (2) (iti) 
of the Act till the date of the notification of 
the declaration under Section 9 of the Act. 
Evidence was also led on behalf of the 
Karanpura Company to show the payment. 
The only witness examined in the case on 
behalf of the said company has stated about 
the payments orally and has also proved the 
necessary documents. He has said:— 


“The minimum royalty payable in res- 
pect of village Saunda from January 1949 
upto the date of acquisition has been depo- 
sited in the Calcutta High Court along with 
the royalty dues in respect of other proper- 
ties under the orders of the Calcutta High 
Court in the inter-pleader suit. The salami 
and minimum royalty payment in respect of 
Saunda property relate to 1147 Bighas.” 





This shows that the Karanpura company has 
not only paid the minimum royalty for the 
aforesaid period, but it was also not volun- 
tary payment. It had to be paid under the 
orders of the Court. It is, therefore, entitled 
to get that amount as compensation. The 
observations made while dealing with Miscel- 
laneous Appeal No. 177 of 1964 with regard 
to the arguments of Mr. Chatterjee as to the 
want of evidence to prove absence of produc- 
tion of coal also apply witb equal force to 
his arguments in this appeal and in absence 
of any allegation or evidence before the Tri- 
bunal on behalf of the Central Government 
that there was production of coal during the 
relevant period, the point cannot be allowed 
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to be raised for the first time before this 
Court. 


22. Mr. Chatterjee has further argu- 
ed in this appeal that there was no evidence 
of any prospecting done by the Karanpura 
Ccmpany and, therefore, the Tribunal has 
wrongly awarded compensation under Sec- 
tion 13 (2) (i) of the Act. Mr. Chatterjee 
is not correct in his submission that there 
is no evidence that the Karanpura Company 
did any prospecting. In paragraph 3 of his 
evidence, Prabhat Kumar Banerjee, the wit- 
ness examined on behalf of the Karanpura 
Company, has said that the lease for mining 
in village Saunda was obtained after the 
prospecting operations were carried on the 
strength of the prospecting license. The ac- 
tual expenses were also proved by documents. 
Therefore, there is no substance in this con- 
tention of Mr. Chatterjee either. Mr. Chat- 
terjee has not challenged the judgment and 
award of the Tribunal on grounds other than 
as discussed above. Miscellaneous Appeal 
No. 180 of 1964 must also, therefore, fail. 


23. I lastly take up for consideration 
Miscellaneous Appeal No. 182 of 1964. In 
this appeal also learned Counsel for the 
Karanpura Company, as stated earlier, has 
contended that the company was entitled to 
additional compensation under Section 13 (4) 
of the Act and to costs. Similar arguments 
advanced on behalf of the Borrea Company 
in other appeals have already been discussed 
and not accepted. For the same reasons, 
which need not be repeated over again, it 
has to be held that the Karanpura Company 
is not entitled to any additional compensation 
under Section 13 (4) of the Act, and the 
discretion exercised by the Tribunal in not 
awarding costs under Section 15 of the Act 
need not be interfered with. 


24, Learned counsel for the Karan- 
pura Company has advanced similar argu- 
ments for interest under Section 13 (2) (iv) 
and Section 16 of the Act as have been ad- 
vanced on behalf of the Borrea Company in 
Miscellaneous Appeal No. 183 of 1964. The 
Karanvura company claimed a sum of 
Rs. 92,240.21 P. as interest under Section 
13 (2) (iv) of the Act. The Central Gov- 
ernment admitted the claim only to the ex- 
tent of Rs. 35,109.87 P. In the Reference 
from which this appeal arises the Tribunal 
has similarly disposed of this question as 
follews— b 


“The amount of interest is a matter of 
calculation and certainly Karanpura Develop- 
meni is entitled to interest on the amount 
of compensation which is it found entitled 
to end allowed by the Tribunal.” 


The award shows that the interest allowed 
under Section 13 (2) (iv) is Rs. 35,109.87 P. 
admitted by the Central 
Government. In this case learned Counsel 
for the Karanpura Company made certain 
calculations which are given below accord- 
ing to which the amount of interest comes 
to Rs. 1,08,501.02 P.:— 
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' (i) Proportionate cost of assignment Interest 
: Rs. 28,841.55 Rs. 43,603.52 
(ii) Proportionate cost of stamp .- 
duty on the assignment 268.41 
(iii) Proportionate cost of registra- 
tion ..... ; 29.44 
(iv) Proportionate cost of arhount 
paid to Solicitor 30.5.31 563.09 860.94 1,283.85 
SS ee 
860,94 
(v) Proportionate cost of prospecting 
and analysing over 36 years 
(from 1922 to 1956) Rs. 32,179.00 24,141.15 
(vi) Proportionate amount of Salami | 
27.12-45...-- Rs. 39,510.00 Rs. 21,735.00 
(vii) Proportionate amount on stamp 
duty 17-6.48... 4,779.44. 
(viii) Proportionate registration char- 
; ges. .... 341.01, 
(ix) Proportionate cost of prepara. 
. tion of tha Leage..e.er 373.72 
5494.17 Rs. 5494.17 Rs. 2,252.50 
(x) Proportionate minimum royalty’ : 
Rs. 54,677.50. 15,485.00 


1946 to 1958...... 


Learned Counsel, however, admitted that the 
company was entitled to only half of the 
total amount of compensation allowed under 
clauses (i), Gi) and (iii) under sub-section (2) 
of Section 13, as interest permissible under 
Section 13 (2) (iv) of the Act. ‘These figures 
were supplied to us and learned Counsel for 
the Central Government at the stage of reply, 
therefore, was not able to check up these 
figures and in the circumstances we also did 
. not check them up. Prima facie, it appears 
that the Karanpura Company may be entitl- 
ed to some more interest. In the circumstances 
this argument is disposed of with similar 
directions as have been given in Miscellaneous 
Appeal No. 183 of 1964. 


25. The claim of the Karanpura 
company with regard to interest under Sec- 
tion 16 of the Act has also been disposed of 
by the Tribunal in the way as it has dis- 
posed of similar claim of Borrea Company 
in the other reference. The award shows 
that an amount of Rs. 18;632.92 has been 
allowed as interest under Section 16 of the 
Act. Arguments advanced by learned Coun- 
sel for the Karanpura Company and the 
Central Government in this appeal on this 
question were similar to those advanced by 
learned Counsel for the Borrea Company and 
the Central Government in Miscellaneous 
Appeal No. 183 of 1964. This matter is, 
therefore, also disposed of with the same 


directions as have been given in the aforesaid - 


appeal on the question of interest under Sec- 
tion 16 of the Act. 


26. As noticed earlier, three further 
arguments were advanced by learned Counsel 
for the Karanpura Company in this appeal. 
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Rs. 1,08,501.02 


One of these arguments is that the Tribunal 
ought to haye allowed expenses of litigation 
to the Karanpura Company under Section 13 
(2) Gi) of the Act. The claim of the Karan- 
pura Company under this head was Rupees 
17.606.00 paise only. This claim has been re- 
jected by the Tribunal on the ground that 
there is no provision under the Act for pay- 
ment of such items of expenditure. Sec- 
tion 13 (2) Gi) of the Act on which learned 
Counsel for the Karanpura Company has 
placed reliance is as follows:— 


“Any reasonable and bona fide expendi- 
ture of the nature referred to in cls. (i), (ii) 
and (iii) of sub-s. (1) actually incurred in rela- 
tion to the lease, together with the salami, 
if any, paid for obtaining the lease.” 
Clauses (i), (ii) and (iii) of sub-section (1) 
Section 13 read as follows:— 

“() the expenditure incurred in obtaining 
the licence: , 

(ii) the expenditure, if any, incurred in 
respect of the preparation of maps, charts and 
other documents relating to the land, the 
collection from the land of cores or other 
mineral samples and the due analysis 
thereof and the preparation of any other rele- 
vant records or material; 

(iii) the expenditure, if any, incurred in 
respect of the construction of roads or other 
essential works, on the land, if such roads 
or works are in existence and in a usable 
condition.” 


_ 27, Obviously the expenses of litiga- 
tion cannot be allowed as compensation under 
clauses’ (ii) and (iii) of sub-section (1) of Sec- 
fion 13 read with Section 13 (2) (ii) of the 


-a me 


‘lference to clause 
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Act. Arguments were advanced, however, be- 
fore us on the question whether it can be al- 
lowed as compensation under Section 13 (2) 
(ii) read with clause (i) of Section 13 (1) of 
the Act. According to learned Counsel for 


- the Central Government, this was not an ex- 


penditure incurred in obtaining the licence 
within the meaning of Section 13 (1) @ of 
the Act and, therefore cannot be allowed as 
compensation under Section 13 (2) (ii) of the 
Act. On the other hand, it has been con- 
tended by learned Counsel of the Karanpura 
Company that the expenditure incurred in 
obtaining the licence is to be allowed as com- 
pensation under Section 13 (2) G) of the Act 
when the mining right under a lease is ac- 
quired and, therefore, for the purposes of 
Section 13 (2) (ii) of the Act, the word 
‘licence’ under Section 13 (1) (i) of the Act 
has to be read as lease and any expenditure 
incurred in relation to a lease has to be al- 
lowed as compensation over and above the 
salami paid in obtaining the lease. In my 
opinion, there is substance in this contention 
of learned Counsel of the Karanpura Com- 
pany. The expenditure incurred in obtaining 
the licence has to be allowed as compensa- 
tion under Section 13 (2) (i) of the Act. Re- 
(i) of sub-section (1) of 
Section 13 over again in clause (ii) of sub- 
section (2) of that section manifestly shows 
that the compensation to be allowed under 
Section 13 (2) Gi) read with Section 13 (1) @ 
must be different from the expenditure ac- 
tually incurred in obtaining the licence. The 
expressions “of the nature referred to” and 
“in relation to the lease” in clause (ii) of sub- 
section (2) are of significance. These expres- 
sions make the import of clause (ii) of sub- 
section (2) wider and if any licensee is forc- 
ed to a litigation for obtaining a lease which 
should have been granted to him, he is en- 
titled as compensation to expenditure actual- 
ly incurred by him in that litigation as a rea- 
sonable and bona fide expenditure of the 
nature referred to in clause (i) of sub-sec- 
tion (1) of Section 13 in relation to the lease 
as provided in clause (ii) of sub-section (2) 
of that section. The Tribunal, therefore, was 
not correct in observing that there was no 
provision under the Act for payment of such 
items as expenditure. 


28. The litigation between the Karan- 
pura Company and the proprietor of Ram- 
garh Estate started in 1940. The Subordinate 
Judge gave his decision in favour of the com- 
pany on 30th of April, 1943. The High Court 
reversed the decision of the Subordinate 
Judge on 27th of October, 1949. The Sup- 
reme Court reversed the judgment of the 
High Court on 10th of April, 1956. The 
lease in favour of the Karanpura Company 
was executed by the proprietor of Ramgarh 
on 17th of June, 1948, during the pendency 
of his appeal before the High Court. The 


-lease shows that it was granted under pro- 


test and but for the success of the company 
before the trial Court the proprietor of Ram- 
garh Estate would not have granted that 
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lease to the Karanpura Company. The oral 
evidence of the only witness examined on 
behalf of the Karanpura Company on this 
question is as follows:— 


“The litigation expenses had to be incur- 
red because the Raja Bahadur had challeng- 
ed the validity of the prospecting licence and 
had refused to grant any lease in pursuance 
of the prospecting licence. The Karanpura 
Dev Co. had to contest the suit of Raja 
Bahadur and in order to obtain leases on the 
basis of the prospecting licence, the Co., had 
to file suit. Both the suits were contested up 
to the Supreme Court. 


In respect of village Saunda, the cost of 
obtaining licence, the expenses over prospect- 
ing operation, the expenses over litigation 
have been claimed on proportionate basis. The 
basis has been “that the total expenses over 
each of these heads have been divided by 
49072 because 49072 bighas are the total area 
of mining leasehold interest obtained under 
several leases by Karanpura Dev. Company 
on the strength of that prospecting licence. 
The result represents the cost per bigha. The 
tate of expenses per bigha has been multi- 
plied by 987.74 which is, the area in bigha 
acquired by the Central Govt. under this 
present Reference Case No. 1 of 1961.” 


It may be stated here that for the sake of 
convenience the exhibits filed in Reference 
Case No. 1 of 1960 were treated as exhibits 
in this Reference Case No. 1 of 1961 as well 
and not marked separately by the Tribunal. 
Those exhibifs prove the amount actually in- 
curred as expenditure in the said litigation. 
The witness examined on behalf of the 
Karanpura Company was cross-examined with 
reference to those exhibits but it does not 
appear that any serious attempt was made on 
behalf of the Central Government to show 
that the amount of Rs. 17,606.00 claimed 
under this head was not correct. In my 
opinion, therefore, the Karanpura Company 
is entitled to aforesaid sum as compensation 
under Section 13 (2) Gi) of the Act. 


29. I next take up for consideration 
the argument of learned counsel for the 
Karanpura company that the award ought to 
have allowed more cost of prospecting to 
the Karanpura company. It appears that in 
the written statement as originally filed on 
behalf of the Karanpura company only 
Rs. 32,179.00 was claimed as proportionate 
cost for prospecting and analysing samples 
of coal. The company got the written state- 
ment amended and raised the claim under 
this head to Rs. 37,526.00. This is apparent 
from paragraph 23 of the judgment of the 
Tribunal. The following portion of para- 
graph 23 of the judgment of the Tribunal 
shows that it allowed the full claim of 
Rs. 37,526.00:— , 


“Similarly Rs. 37,526.00 np. has been 
claimed by the Karanpura Development as 
the proportionate cost of prospecting and 
analysing the sample of coal. In support of 


i 
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this amount also both oral and documentary 
evidence had been adduced by the Karanpura 
Development Company. The amount afore- 
said has been claimed on the basis of the en- 
tries made in the Books of Account of the 
company. In my opinion, there is nothing 
to doubt regarding the amount of claim made 
by the Karanpura Development Company in 
view of the Books of Account and the oral 
evidence of the witnesses. In my opinion, 
the Karanpura Development Company is en- 
titled to this amount also under Section 13 
(2) i) of the Act. I therefore, allow the 
claim in respect of this amount also.” 

But the award, however, mentions only 
Rupees 32,179.00 as compensation on the 
basis of proportionate cost of prospecting 
and analysing samples of coal. This appears 
to be a clerical mistake and has to be cor- 
rected. I accordingly direct that the award 
should be corrected by raising the amount of 
compensation as proportionate cost of pros- 
pecting and analysing samples of coal to 
Rs. 37,526.00. Interest under Section 13 (2) 
(v) of the Act as well as under Section 16 of 


_the Act should also be recalculated in ac- 


cordance with the award prepared by this 
Court. l 


30. Another contention which’ has 
been advanced by learned Counsel for the 
Karanpura Company is that the Tribunal 
‘should have also allowed compensation in 
respect of 159.26 bighas under Section 13 (5) 
(c) or (d) of the Act. It appears that on 25th 
of January, 1962, the Karanpura Company 
filed an additional written statement making 
a claim of Rs. 45,272.85 P. in respect of 
159.26 bighas of land on the ground that the 
company had obtained on the 17th of June, 
1948, mining lease in respect of 1147 bighas 
of land in one block but the acquisition was 
in respect of 987.74 bighas only out of it 
and as a result of the said acquisition, the 
remaining 159.26 bighas of land have been 
rendered useless. Learned Counsel for the 
Karanpura Company has contended that the 
Tribunal ought to have allowed compensa- 
tion to it in respect of 159.26 bighas of land 
under sub-section 5 (c) or (d) of Section 13 
of the Act. Relevant portion of sub-sec- 
tion (5) on which learned Counsel for the 
company has placed reliance reads as fol- 
ows:— 


“Where any land is acquired under Sec- 
tion 9, there shall be paid compensation to 
the person interested the amount of which 
shall be determined after taking into consi- 
deration— 


“(c) the damage, if any, sustained by the 
person interested, at the time of taking pos- 
session of the land, by reason of severing 
such land from other land; 


(d) the damage, if any, sustained by the 
person interested, at the time of taking pos- 
session of the land, by reason of the acqui- 
sition injuriously affecting his other immo- 
vable property in any other manner, or his 
earnings.” 
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There is no substance in the contention of 
learned Counsel for the Karanpura Company 
for the compensation which has been award- 
ed by the Tribunal is in respect of the ac- 
quisition of mining rights. The reference it- 
self was in respect of acquisition of mining 
rights. Learned Counsel for the Karanpura 
Company has not placed sufficient materials 
before us to show that land was also acquired. 
Even if land was acquired, in absence of 
a reference to it, the Tribunal could not 
award any compensation in respect of the 
land. Sub-section (5) of Section 13 deals with 
the acquisition of land. It is sub-section (2) 
of Section 13 which deals with the acquisi- 
tion of rights under a mining lease and there 
are no provisions in it similar to clauses (c) 
and (d) of sub-section (5). The Tribunal, 
therefore, could not have, and rightly has 
not allowed any compensation in respect of 
159.26 bighas of land under clauses (b) or (c) 
(sic) of sub-section (5) of Section 13 of the 
Act. Really the point was not pressed before 
it. 

31. There still remains a small point 
raised by learned Counsel for the Borrea 
Company and the Karanpura Company in 
Miscellaneous Appeals Nos. 183 and 182 of 
1964. Though the Tribunal has awarded inte- 
rest under Section 16 of the Act in the award, 
the interest under that Section has been cal- 
culated only upto the date of the judgment 
and there is no direction for future interest 
under Section 16 till the date of its deposit 
or realisation. This also appears to be a case 
of clerical omission in the awards. The awards 
should be corrected by inserting directions 
therein that the Borrea Company and the 
Karanpura Company shali be paid interest at 
the rate of 5% per annum on the amount of 
compensation awarded, excluding the amount 
of interest under Section 16 of the Act, till 
the date of the judgment of the Tribunal, up 
to the date of the deposit of the excess 
amount by the Centrai Government and in 
case of non-deposit, till the date of its rea- 
lisation through court. 


32. In the result, Miscellaneous Ap- 
peals Nos. 177, 180 and 184 of 1964 are dis- 
missed. Miscellaneous Appeal No. 183 of 
1964 is allowed in part on the question of 
interest under Section 13 (2) (v) and Sec- 
tion 16 of the Act in the light ‘of the obser- 
vations made. Miscellaneous Appeal No. 182 
of 1964 is also allowed in part in respect of 
proportionate litigation expenses under Sec- 
tion 13 (2) (ii) of the Act to the extent of 
Rs. 17,606.00 and further proportionate cost 
of prospecting and analysing samples of coal 
to the extent of Rs. 5,347.00. It is also al- 
lowed on the question of interest under Sec- 
tion 13 (2) (v) and Section 16 of the Act 
in the light of the observations made. The 
appellants of Miscellaneous Appeals Nos. 182 
and 182 of 1964 shall also get costs so far 
this court is concerned in proportion to their 
Success in the appeals. In the circumstances 
of the cases, there will be no order for costs 
in the other three appeals, namely, Miscel- 
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laneous Appeals Nos. 177, 180 and 184 of 
1964. 


ANWAR AHMED, I agree. 


Order accordingly. 


AIR 1974 PATNA 244 (V 61 C 65) 
LALIT MOHAN SHARMA, J. 


Abdul Hai, Petitioner v. Rahatullah Mian 
and another, Opposite Party. 

Civil Revn. No. 59 of 1972, D/- 3-1-1974, 
against judgment of Addi. Sub. J., Patna, D/- 
29-10-1971. 

Index Note:— (A) Civil P. C. (1908), 
0. 5, R. 5 — Expression — “First hearing” 
— Meaning. 

Brief Note :— (A) By the expression ‘first 
hearing’ of the suit, the day for the appear- 
ance of defendant fixed under the rule is 
meant and in a case where summons has 
been issued for settlement of issues only, the 
date mentioned in the summons is the first 
date of hearing of the suit. There is no pro- 
vision saying that fresh summons for the final 
disposal of the suit shall be issued after sum- 
mons for settlement of issues has been issued. 
AIR [961 Pat 152, Ref. to. (Para 5) 


Index Note :— (B) Civil P. C. (1908), 
0. 34, R. 5 — Ex parte steps for preparation 
of final decree — Notice to non-appearing 
parties is necessary. AIR 1961 Cal 534, Rel. 
on. (Para 7) 


Cases Referred: Chronological Paras 


AIR 1961 Cal 534 = 65 Cal WN 535, Suresh 
Chandra v. United Bank of India Ltd. 7 
AIR 1961 Pat 152 = 1961 BLIR 478, Binda 
Prasad v, United Bank of India Ltd. 5 
AIR 1918 Pat 62 = 48 Ind Cas 192, Firm 
Har Chand Rai Anand Ram v. Raja Ram 
Bahadur Singh 5 
S. Ali Ahmad, for Petitioner; Devendra 
Kumar Sinha, for Opposite Party. 


ORDER :— The petitioner was a defen- 
dant in Title Suit No. 79 of 1965 filed by 
opposite Party No. 1. Opposite Party No. 2 
was another defendant in the suit. The suit 
was heard ex parte and a preliminary decree 
was passed on 19th April, 1956. Thereafter, 
“steps for preparation of final decree were 
taken and final decree was passed on 5-10- 
1966. The petitioner filed an application 
under Order EX, Rule 13 of the Code of 
_ Civil Procedure (hereinafter referred to as 

‘the Code’) for setting aside the ex parte 
decree, preliminary as well as final, - passed 
against him on the allegation that he learnt 
about the decision in the suit on the 4th April, 
1967 for the’ first time. The application was 
filed four days later on the 8th April, 1967. 


2. The case of the opposite party No. 1 
plaintiff is that the petitioner had full know- 
ledge of the suit and summons was duly 
served on him on 27th July, 1965. The date 
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of knowledge mentioned by the petitioner 
was also denied. , 

3. Both the courts below have decid- 
ed the points against the petitioner and re- 
jected his application for setting aside the 
decree. He has thereafter moved this Court 
by the present civil revision application. 


4, Mr. Ali Ahmad, learned Counsel 
appearing for the petitioner, has drawn my 
attention to the nature of the summons, which 
is for settlement of issues, served on the peti- 
tioner on 27th July, 1967 and has contended 
that even assuming that the finding of the . 
Court below about the service of summons 
be correct, the suit could not have been heard 
and disposed of without fresh summons for 
the final disposal of the suit being served on 
the petitioner. The summons issued and serv- 
ed on the petitioner on 27-7-1965 was for 
settlement of issues only and the argument 
is that the trial Court was-not authorised 
to proceed to judgment in absence of the peti- ' 
tioner without serving fresh summons for the 
final disposal of the suit. 


5. It will be necessary to take into 
account the scheme of the Code of Civil Pro- 
cedure and its various provisions for consi- 
deration of the point. Order V deals with 
the issue and service of summons and the 
provision regarding issue of summons to the 
defendant to appear and answer the claim 
made in the plaint is dealt with in Rule 1, 
Rule 5 lays down that at the time of issuing 
the summons, the Court shall determine whe- 
ther it shall be for the settlement of issues 
only or for final disposal of the suit. Rule 1 
does not distinguish between the two kinds 
of summonses contemplated in R. 5 and the 
provision of Rule 1 applies to both kinds of 
summonses. The provision of Rule 2 is also 
similar and states that every summons shall 
be accompanied by a copy of the plaint (or 
if so permitted, by a concise statement). There 
is no provision anywhere in the body of the 
Code saying that fresh summons for the final 
disposal of the suit shall be issued after sum- 
mons for settlement of issues has been served. 
On the other hand, Rule 1 of Order XV of 
the Code says that where at the first hearing 
of a suit it appears that the parties are noft 
at issue on any question of law or of fact, 
the Court may at once pronounce judgment. 
By the expression ‘first hearing’ of the suit, 
the day for the appearance of defendant fixed] - 
under Rule 5 of Order V of the Code is meant 
and in a case where summons has been 
issued for settlement of issues only, the date 
mentioned in the summons is the first date 
of hearing of the suit. Where in a case, the 
defendant does not appear in answer to the 
summons for settlement of issues served on 
him, it will be open to the Court under 
Order XV, Rule 1 of the Code to dispose 
of the suit on the date mentioned in the 
summons. The provision of Order IX, Rule 1 
is also relevant in this regard which says that 
on the date fixed in the summons the party 
shall be in attendance at the Court house in 
person or through lawyers and the suit shall 
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then be heard unless the hearing is adjourn- 
ed to a future date. No distinction in this 
rule is made between summons for settlement 
of issues and summons for disposal of the 
suit. Even if the parties are at issue on some 
question of law or of fact and issues have 
been framed by Court, power has been given 
to the Court under Order XV, Rule 3 of the 
Code to proceed on that very date with the 
trial “whether summons have been issued tot 
settlement of issues only or for final dis- 
posal of the suit.” If the aforesaid power 
under Rule 3 is not exercised or cannot be 
exercised, the suit should be adjourned in ac- 
cordance with the other provisions of the Code. 
Nowhere in the Code either expressly or 
impliedly it is provided that fresh summons 
has to be issued to the defendant if he does 
not appear after service of summons on him 
for settlement of issues. Rule 10 of O. VII 
of the Code says that where any party from 
whom written statement is reauired to be 
filed fails to present the same, the Court 
may pronounce judgment against him. This 
provision also suggests that on the first date 
of hearing itself, the Court is entitled to pass 
an ex parte decree. The contention of Mr. 
Ahmad is not supported by any provision in 
the Code. He has relied upon the decision 
in Binda Prasad v. United Bank of India Ltd., 
(AIR 1961 Pat 152). But, I think, the said 
decision instead of helping him gives support 
to the view which I am taking. In para- 
graph 21 of the judgment, it has been held 
that the expression ‘first hearing’ used in 
Rule 1, Order VIKI of the ‘Code, when sum- 
mons issued as required by Rules 1 and 5 of 
Order. V is for settlement of issues only, 
means the date of settlement of issues and in 
paragraph 15 of the judgment it has been 
laid down that if the defendant does not pre- 
sent a written statement of his defence, the 
Court may pronounce judgment against him 
or make such order in relation to the suit 
as it thinks fit under Order VIH, Rule 10 
of the Code. Mr. Ahmad has been fair 
enough to place before me another decision 
of this Court in the case of Firm of Har 
Cand Rai Anand Ram v. Raja Ram Bahadur 
Singh, (48 Ind Cas 192) — (AIR 1918 Pat 
62) which he concedes, takes a view adverse 
to his argument. The Division Bench decid- 
ing this case held that: 


“With regard to the contention that the 
date fixed for settlement of issues is not a 
date fixed for the hearing it is sufficient to 
read Order XIV, Rule 1, Clause 5. It is 
clear from the use of the word ‘hearing’ in 
that clause that the date fixed for settlement 
of issues is as much a date fixed for the 
hearing of the suit as any other date fixed.” 


I, therefore, reject the argument of Mr. 
Ahmad and hold that the petitioner was not 
entitled to service of another summons for 
final disposal of the suit. 


6. Mr. Ali Ahmad has further con- 
tended that assuming that the provisions of 
the Code do not require a second summons 
to be issued on a defendant who does not ap- 
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pear in a suit after the service of summons 
for settlement of issues, it must be held that 
the Court should take such steps on the prii- : 
ciples of natural justice. A defendant served 
with summons for settlement of issues can- 
not be deemed to have notice of the final 
hearing of the suit. I do not agree with this 
argument also. If a defendant is served with 
a summons for settlement of issues, he gets 
notice of the suit against him and he must 
be presumed to have sufficient warning that 
the suit will proceed in accordance with the 
provisions of the Code and he is put under 
a duty to appear in Court and take necessary 
steps in that case. Besides, the form of the 
summons for settlement of issues as included 
in Appendix B of the Code itself indicstes 
that a proper notice is given to the defendant 
about final hearing of the suit itself. The 
second paragraph of the said form reads as 
follows : 

“Take notice that in default of your ap- 
pearance on the day beforementioned, the 
suit will be heard and determined in your 
absence.” 


The records of the present case show that 
the summons served on the petitioner was in 
the prescribed form. I do not, therefore, agree 
that on the view which I am taking. there 
will be any violation of the principles of 
natural justice. 


T The next point taken on behalf of 
the petitioner is that after passing of the 
preliminary decree, ex parte steps were taken 
by the plaintiff for preparation of the final 
decree and having regard to the facts and cir- 
cumstances of the case the petitioner was en- 
titled to fresh notice in the matter of prepara- 
tion of the final decree. There appears to 
be considerable force in this argument. 
Although the steps in regard to preparation 
of final decree are also steps in the suit it- 
self, but all the parties to a suit who are not 
themselves desirous of getting final decree 
prepared cannot be expected to attend the 
Court regularly for finding out when a 
prayer is made by one of the parties for pre- 
paring a final decree and specially so in a 
suit for partition where every party is entitl- 
ed to make such a prayer. A copy of an 
application in this regard is always served on 
the counsels for the other parties in the suit: 
and a pleader commissioner appointed for 
the purpose invariably serves notice on all 
the parties before proceeding further, and I 
am of the view that a notice should be sent 
to the non-appearing parties also before steps 
can be taken for the preparation of the final 
decree. This view gains support from the 
decision of the Calcutta High Court in Suresh 
Chandra v. United Bank of India Ltd., (AIR 
1961 Cal 534). It has not been contended 
on behalf of the opposite party that any at- 
tempt was miade to inform the petitioner about 
the proceedings for preparation of the final 
decree in the suit and, therefore, I would have 
been inclined to set aside the final decree, 
but for another serious diffculty in the way 
of the petitioner. It has already been mention- 
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ed earlier that the final decree was passed 
on the 5th October, 1966 and the applica- 
tion under Order IX, Rule 13 of the Code 
out of which the present civil revision ap- 
plication arises had been filed on the 8th 
April, 1967. The petitioner explained the 
delay in filing the application by saying that 
he was informed about the existence of the 
suit and decree from one Mr. B. P. Sinha 
of Alamganj on 4-4-67 for the first time. 
Both the courts below have disbelieved this 
explanation of the petitioner. The petitioner 
did not examine the said Sri B. P. Sinha 
and said that he neither knew the father of 
the said Shri B. P. Sinha nor the mohalla 
where he resided. Both the courts below 
have rightly pointed out that in his very ap- 
plication, the petitioner had mentioned the 
parentage of the said Shri B. P. Sinha as also 
his -address and the petitioner was certainly 
making a false statement in order to ex- 
plain as to why he did not intend to examine 
the said Shri B. P. Sinha. Both the courts 
below, therefore, held that the applicant was 
not successful in proving his case of know- 
ledge on the 4th April, 1967 and his applica- 
tion for setting aside the ex parte decree was 
barred by limitation. I do not find any 
reason for interfering with this finding arriv- 
ed at by both the courts below. The result 
is that the petitioner’s application is barred 
by limitation and has to be dismissed on that 
ground. i 


a. In the result, this civil revision ap- 
plication is dismissed. But there will be no 
order as to costs. f 


Revision dismissed. 
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H. L. AGRAWAL, J. 
Smt. Janki Devi, Petitioner v. Mt. Murta 
Kuer and others, Respondents. 
A. F. A. D. No. 452 of 1969, D/- 25-2- 
1974, from decision of Angad Ojha, 2nd 
Addl. Dist. J., Saran, DJ- 14-6-1968. 


Index Note: — (A) Transfer of Property 
Act (1882), Section 58 (c) — Sale or mort- 
gage by conditional sale — Question is one 
of intention of parties. 


Brief Note: —- (A) The question whether 

4 transaction is a sale or a mortgage by con- 

ditional sale depends upon the real intention 
of the parties to the document. 

(Para 4) 


The fact that the document describes 
the transaction as a mortgage by conditional 
sale would not be the determining factor in 
judging the intention of the parties. Where 
the condition referred to in Section 58 (c) is 
embodied in the document, it need not neces- 
sarily be deemed to have been intended to 
be a mortgage. The presumption, however, 
will be that the parties intended to regard 
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the transaction as one of mortgage, and un- 
less that presumption is displaced by other 
cogent circumstances, the document must be 
construed as a mortgage by conditional sale. 
One of the vital factors in interpreting the 
document will be the fact of the condition 
being embodied in the document. AIR 1954 
SC 345, AIR 1960 SC 301 and AIR 1966 SC 
902, Rel. on. (Paras 5 and 7) 


Cases Referred: Chronological Paras 


AIR 1966 SC 902 = (1966) 2 SCR 918, 
P. L. Bapuswami v. N. Pattay Gounder 


AIR 1960 SC 301 = (1960) 2 SCR 117, 
Bhaskar v. Shrinarayan 5 
AIR 1954 SC 345 = 1955 SCR 174, Chun- 
chun Jha v. Ebadat Ali 5 


Kailash Roy, Prabha Shankar Mishra 
and Kamala Prasad Roy, for Appellant. Arun 
Behari Mathur, for Respondents. 


JODGMENT.:— This second appeal is 
by defendant No. 1 and arises out of the 
following circumstances: 


The plaintiffs are descendants of one 
Batukdhari Singh since deceased and defen- 
dant No. 2 Mahamaya Saran Singh is the 
son of one Kalika Singh a brother of the 
said Batukdhari Singh. On 17th of August, 
1957 this defendant No. 2 executed a deed 
which has been described as Baineyadi deed 
in favour of defendant No. 1 wife of one 
Prithivichand for a sum of Rs. 6,000/- with 
respect to a portion of a house situated in 
the town of Chapra. 


2. The plaintiffs instituted the present 
suit inter alia for a declaration that the said 
deed was null and void and not binding on 
the plaintiffs. Various grounds for invalidity 
of the said document were stated in the plaint 
namely, that the same was collusive, fraudu- 


ent, without consideration or for legal neces- 


sity and the like. It was also alleged that 
defendant No. 2 was a man of indecent ha- 
bits and addicted to wine and women and 
was not looking after the affairs of the family 
of the plaintiffs and the recital of the various 
necessities were all false and untrue. The 
suit was contested only by the first defen- 
dant and she, in her written statement denied 
all the allegations made by the plaintiff chal- 
lenging the deed in his favour. It is not ne- 
cessary to deal with all those pleas of de- 
fence as the question raised for decision in 
this second appeal is entirely different. 


3: The trial court dismissed the suit 
on a finding that the document in question 
executed by defendant No. 2 was valid and 
binding upon the plaintiffs. On appeal by 
the plaintiffs in the lower appellate court, an 
amendment of the plaint was allowed to the ` 
effect that if the deed in question was found 
to be genuine and for consideration, then 
it should be held that it was a deed of mort- 
gage by conditional sale and not a deed of 
sale outright with a condition of repurchase. 
Their alternative prayer succeeded in the 
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jower appellate Court. The learned Addi- 
tional District Judge has held the document 
(Exhibit‘O’) to be a mortgage by conditional 
sak and held the plaintiffs to be entitled te 
a preliminary decree for redemption under 
the provisions of Order 34,. Rule 7 of the 
Civil Procedure Code. 


to Mr. Kailash SOY learned coun- 
se] appearing for the plaintifs in support © 
this aoe contended that the learned Addi- 
ticnal District Judge has committed an error of 
law in interpreting Exhibit 'O' as a docu- 
ment of mortgage by conditional sale and 
not a deed of sale outright The questicn a$ 
to whether a given transaction is a mor‘gabe 
by conditional sale or a sale outright with 
a condition of repurchase is a vexed one and 
has been subject to a judicial determinaton 
in various cases and must be decided on the 
facts of each case on the real intention of 
the parties. Therefore. it would be necessary 
to refer to some of the relevant stipulations 
of the document in question for its fair con- 
struction. Although according to the descrip- 
tion of the document in the third columa 
meant to describe it has been described as a 
Bai Meyadi i.e., deed of conditional sale, in my 
opinion that by itself would not be the de- 
termining factor to judge the intention of 
the executant. The document, with which 
we are concerned, i.e. Exhibit ‘O° provides 
the following terms:— 


(1) I, the executant have executed the 
deed of conditional sale for one year in the 
ame of claimant in respect of the eastern 
portion of the house by fixing consideration 
money of the sale at Rs. 6000/- 


(2) 1, the executant put the claimant in 
possession and occupation of the same as 


_ conditional vendee from this day. 


(3) The claimant and her heirs and re- 
presentauves who remained in possession and 
occupation personally or through settlement 
of rent till the period mentioned and conti- 
ve to appreciate the produce income there- 
o 


(4) The claimant will pay municipal 
tax and rent of the Mallik to the extent of 
one third share on obtaining receipt in the 
name of me, the executant through himself. 

(5) Only the annual repair of the house 
is and will be the concern of me, the execu- 
tant. 


(6) I solemnly declare that I shall repay 
the entire amount of consideration of this 
deed -in cash and in one lump sum and re- 
turn .on the ist Asin 1356 fasli and get 
deed of exchange executed in the name of 
me, the executant. In case of default in 
making the payment within the above men- 
tioned period the claimant shall be compe- 
tent to remain in possession and occupation 
as vendee or owner. 


(necessary stipulations have been para- 
graphed by me for convenience of construc- 
tion and unnecessary recitals -have been 
omitted). 
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5. The mortgage by conditional sale 
has been defined in Section 58 (c) of the 
Transfer of Property Act and reads as 
follows :—- 

“Where the mortgagor ostensibly sells the 
morigaged property. 

on condition that on default of payment 
of the mortgage money on 2 certain date the 
sale shail tecome absolute, of 

on condition that on such payment being 
made the sale shali become void, or 

cn condition that on such payment being 
made the buyer shall transfer the property 
to the seller ` 

the transaction is called a mortgage by 
conditional sale and the mortgagee a mort- 
gagee by condificnal sale. 

provided that no such transaction shalf 

be deemed to be a mortgage unless the con- 
dition is embodied in the document which 
effects or purports to effect the sales.” 
The proviso to this clause was added in the 
year 1929 by amending the Act XX of 1929 
and it was specifically provided that in order 
that a transaction be deemed to be a mort- 
page the condition must be.embodied in the 
document itself which effects or purports to 
effect a sale. Therefore, after this amendment 
if the parties chose to incorporate this term 
in the same document i.e, the document in 
question and not by a separate document the 
presumption that inevitably follows is that 
their intention was to take a document of 
mortgage by conditional sale. This view finds 
well support from a decision of Supreme 
Court in the case of Chunchun Jha v, Ebadat 
Ali, (AIR 1954 SC 345). Mr. Justice B. K, 
Mukherjee, (as he then was) has already laid 
down in the said authority that the Legis- 
lature has made a clear cut classification and 
excluded transaction embodied in more than 
one document from the category of mort- 
gage. It may be mentioned that prior to the 
amendment there was a conflict of decisions 
on this question as to whether the condition 
contained in a separate deed could be taken 
into account in ascertaining whether a mort- 
gage was intended by the principal deed. The 
Legislature resolved this conflict by enacting 
that a transaction shall not be deemed to be 
a mortgage unless the condition referred to 
in the clause is embodied in the document 
which effects or purports to effect the sale. 
But it does not follow that if the condition 
is incorporated in the deed effecting or pur- 
porting to effect a transaction a mortgage 
transaction must of necessity be deem- 
ed to have been intended. But from 
this a reasonable inference can be drawn 
with respect to the intention of the parties 
and unless that presumption is displaced by 
other circumstances by clear cut ang in ex- 
press words and if the condition of Sec- 
tion 58 (c) of the Transfer of Property Act 
is fulfilled, then the deed should be constru- 
ed as a deed of mortgage by conditional sale. 
In Chunchun Jha’s case one of the stipula- 
tions was as follows :— 

(6) If we, the executant, shall repay the 
consideration money to the said yendee with- 


"~ 


248 Pat [Prs. 5-9] Janki Devi v. Murta Kuer (H. L. Agrawal J.) 


in WO YeaYS.........00-4- ...the property vended 
under this deed of conditicnal sale attached 
Shall come in exclusive possession and occupa- 
tion of us, the executant” 


Relying upon this stipulation ʻin the document 
their Lordships of the Supreme Court 
construed the document as a deed of mort- 
gage by conditional sale. The Supreme 
Court had to consider this question again in 
the case of Bhasker v. Shrinarayan, (AIR 
1960 SC 301). In the document which was 
under consideration in that case the ‘relevant 
recital was as follows :— 


“Tf our heirs or ourselves demand recon- 
veyance of one. two or all the three houses 
of the above estate at any time within 5 (five) 
years of this date (this time limit shall be 
followed very .strictly. It has been finally 
settled that we will lose this right if one 
more day expires), you or your heirs shall 
reconvey to us at our expenses the respective 
houses for their respective prices mentioned 
in this deed of sale. With a view that both 
sides should have equal rights in respect .of 
this condition, it has been agreed between 
us that if your heirs or ourselves do not ex- 
ercise this right of reconveyance in respect 
of all the three houses or any one of them 
within four and a half years of this day and 
if for any reason you or your heirs do 


not deem it proper to retain anyone or all. 


these houses hereafter, you and your heirs 
have a right to take back from us or our 
` heirs the amount of consideration of this deed 
of sale and to return all the three houses or 
any of them in the condition in which the 
same may be at that time and if you or your 
heirs express such a desire and if we or our 
heirs fail to comply with it, it shall be tant- 
amount to our- breaking the agreement of 
teconveyance and we and our heirs will be 
liable to pay damages. It has. been further 
agreed between us that in the event of such 
a reconveyance our heirs and ourselves will 
pay full prices (as mentioned in this deed 
of sale) of the estate in the condition in 
which it may be at that time, that is, in the 
condition in which it may be on account of 
heavenly mishap or Government action, on 
account of any reason whatsoever or on ac- 
count of all in prices.” 


6. The courts below in that case had 
differed in the interpretation of the true 
effect of this condition and when the matter 
‘went to the Supreme Court the document in 
- question was held to be a document of mort- 
gage by conditional sale. It is no doubt true 
that various other circumstances attending to 
the transaction were taken notice of by the 
learned Judges but the term being contained 
in the same document was also considered to 
be as a vital factor in interpreting the docu- 
ment in question. The next case of the 
Supreme Court which was referred to on be- 
half of the appellant and which has also 
been relied upon by the learned Additional 
` District Judge is the case of P. L. Bapu- 
swami v. N. Pattay Gounder, (AIR 1966 SC 


eee en ne a Ř a eerie 
7 z 


A IR. 


902). In this case the amendment referred 
to above has again been emphasised as a re- 
levant consideration but in determining the 
nature of the document in question a caution 
of course has been stressed that the form in 
which the deed was couched was not decisive. 
It has however, been observed that if the 
language is plain and unambiguous it must in 
the light of the evidence of surrounding cir- 
cumstances be given its true legal effect, and 
if there -is ambiguity in the language em- 
ployed, the intention may be ascertained from 
the contents of the deed with such extrinsic 
evidence as may by law be permitted to be 
adduced to show in what manner the lan- 
guage of the deed was related to existing 
facts. While considering the document in 


question in this case it was observed as 
follows :— 


“We consider that in the present case 
there are several circumstances to indicate 
that Ext. B-l was a transaction of mortgage 
by conditional sale and not a sale with a 
condition for retransfer. “In the first place 
there is the important circumstance that the 
condition for repurchase is embodied in the 
same document. In the second place, there 
is the significant fact that the consideration 
for Ex. B-1 was Rs. 4,000/- while the real 
value of the property was, according to the 
Munsif and the Subordinate Judge, Rupees 
8,000. The High Court has dealt with this 
question and reached the finding that the 
value of the property was Rs. 5,500, but it 
is submitted by Mr. Ganapathi Iver on be- 
half of the appellant that the question of 
valuation was one of fact and the High Court 
was not entitled to go into the question in 
the second appeal......... we are of the opinion 
that the transaction under Ex. B-1 was mort- 
gage by conditional sale.” 


7. Coming to the document in hand, 
the condition of the proviso which will 
render this document as a mortgage by con- 
ditional sale is fulfilled and no other cir- 
cumstance has been brought to my notice by 
the learned Counsel for the appellant which 
would displace the presumption by clear or 
expressed words. 


8. From the relevant recitals also re- 
ferred to above, I am satisfied that the inten- 
tion of the executant is well evidenced to 
execufe a deed of mortgage by conditional 
sale and not a deed of sale outright with the 
condition of repurchase. In the latter event 
there could be no possible reason for the 
mortgagor to undergo the burden of annual 
repairs of the house on himself as well as 
for directing the claimant (beneficiary) to pay 
the Municipal taxes and demand in the name 
of the ‘mortgagor. 


9. The 
Judge has also come to a finding that the 
consideration of Rs. 6,000/- was not an ad- 
equate consideration and was much lower 
than the market value of the property which 
should have been for a deed of sale. According 
to him the value was Rs. 10,000/- Mt. Kailash 
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Rai has endeavoured to argue that this find- 
ing is vitiated and suffers from errors in cal- 
culation. I must confess that f could not 
clearly follow those calculations that the 
learned Counsel emphasised before me. Be 
that as it may, on the materials and con- 
sideration of all the circumstances, I have 
got no doubt in my mind that the document 
(Exhibit ‘G’) in question was a deed of mort- 
gage by conditional sale and not an outright 
sale with the condition of repurchase. In that 
view of. the matter this appeal has got no 
merit and must be dismissed. Jn the circum- 
stances, however, I shall make no order as 
to costs. 

Appeal dismissed. 
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Index Note :— (A) B. & O. Agricultural 
Service Class I Rules, 1935, Part IH — Posts 
in category I of Class I — Are promotional 
posts —- Even when predominant criterion 
for appointment to them be merit, it does 
not necessarily mean that they are not pro- 
motional posts. AIR 1971 SC 1318, Refer- 
red. (Para 5) 


Index Note:— (8) Bihar Agricultural 
Service Class I & II Recruitment Rules 1945, 
R. 12 — Appointment of respondents to cate- 
gory I of Class I —- Not discriminatory with- 
in . 14 — Interference with executive or 
. policy decision — When permissible — (X- 
Ref :— Constitution of India, Art. 14). 

It is not for this Court to sit in judg- 
ment on matters of executive decision or 
policy. If, on the materials that are avail- 
able, it is possible to hold that a view could 
be formed that the posts in question should 
be manned by only those who have gained 
particular experience, the Court will not be 
entitled to declare such a decision as con- 
stitutionally invalid. It is only where the 
decision is such that it has no reasonable 
nexus to the object which is sought to be 
achieved, or the classification is such that no 
reasonable person could make the classifica- 
tion, that the Court will be entitled to inter- 
fere. (Para 13) 


From what has been stated in the coun- 
ter-affidavit of the State and the other mate- 
rials placed in the course of arguments, the 
underlying idea in the Government decision 
appears to be to stream-line the field adminis- 
tration. It is to appoint persons, who, being 
in a category, have gained sufficient expertise 
and experience, to carry out the work in the 
higher post, that the appointments have been 
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made. On the materials that have been 
adduced, it is difficult to hold that there is 
no nexus between the object sought to be 
achieved and the decision that has been taken. 
It is also clear that the classification, for the 
purposes of promotion, is based on substan- 
tial difference, distinguishing officers of Cate- 
gory I from the officers of other categories. 
It is also not such a decision which no rea- 
sonable person could take. On the materials 
on the record therefore it is not possible to 
hold that the decision of the Government 
to confine the impugned appointments to 
Officers of category I was discriminatory. 


There are no rules made in relation to 
impugned appointments. Were such rules in 
existence then the executive instructions or 
poney decisions conflicting ‘with them would 

invalid. AIR 1974 SC 1; AIR 1972 SC 
995, Rel. on; 1971 BLIR 555, Referred. 

(Paras 14, 15) 
Cases Referred : Chronological Paras 


AIR 1974 SC 1 = 1974 Lab IC 1. State 
of Jammu and Kashmir v. Triloki Nath 
G5 


AIR 1972 SC 995 = 1972 Lab IC 543, Lalit 
Mohan v. Union of India 7 
AIR 1971'’SC 1318 = 1971 Lab IC 833, 
Dr. J. N. Mishra v. State of Bihar 5 
1971 BLIR 555, G. S. Prasad v. State of 
Bihar 6, 11, 14 
AIR 1967 SC 839 = (1967) 2 SCR 29, G. D. 
Kelkar v. Chief Controller of Imports and 
Exports 6 


Radha Raman and Dinesh Chandra 
Sinha, for Petitioners; Uday Sinha, Standing 
Counsel No. 3 and Prabhu Nath Roy, Jr. 
Counsel to Govt. Pleader No. 1, for the State, 
Balabhadra Prasad Singh, Advocate-General 
a C. B. Belwariar, for Respondents Nos. §, 


SARWAR ALI, J. :— This judgment will 
govern both the writ applications, namely. 
C. W. J. C. Nos. 1503 of 1971 and 1560 of. 
1971, which were heard one after the other. 


2. In these writ applications the peti- 
tioners pray for quashing the appointments 
of certain respondents (respondents 5 to 9 
in the two cases). They further pray that 
a direction may be issued to the State and 
its officers to reconsider the whole matter 
and consider the cases of the petitioners, 
along with those of respondents, in relation 
to the posts to which the said respondents 
have been promoted. The petitioners and 
the aforesaid respondents (hereinafter refer- 
red to only as ‘respondents’ for the sake of 
convenience) were formerly members of the 
Bihar Agricultural Service Class II. Subse- 
quently, they were promoted to Class I. Be-. 
fore the impugned promotions, all of them 
were in Class I of the Bihar Agricultural Ser- 
vice (hereinafter referred to as the ‘Service’). 
By the impugned annexures, the respondents 
have been appointed to posts in the grade of 
Rs. 900-1400 for a period of six months on 
ad hoc basis. The concurrence of the Bihar 
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Public Service Commission is being sought in 
respect of these appointments. 


3. Rules relating to Bihar and Orissa 
Agricultural Service Class I were made in 
the year 1935 (At that time Bihar and Orissa 
were not separate Provinces). Part II of 
the rules aforesaid give the sanctioned 
strength of Class I posts as 10 only. In the 
year 1953 the number of posts had increas- 
ed considerably. This will be clear from a 
letter of the Deputy Secretary to Govern- 
ment cf Bihar, Development Department 
{Agricultural Section), to the Director of Agri- 
culture, Bihar, on the 13th August, 1953, 
being letter No. D/- AG-232/53-Agri. R-149. 
A copy of this letter is annexure 1 to C. W. 
J. C. No. 15€3 of 1971—aithough the differ- 
ent categories referred to in that letter, have 
not been mentioned there. Before stating 
the policy.contained in this letter, it may, 
however, be stated that in the year 1945, in 
exercice of the powers conferred by Cl. (b) 
of’ sub-section (1) of S. 241 of the Govern- 
ment of India Act. 1935. the Governor framed 
certain vules. These rules relate to the re- 
gulation of recruitments to the Bihar Agri- 
culturai Service — Class I, the Bikar Agricul- 
tural Service — Class IT, the General Pro- 
vincial Service and Special Posts outside these 
cadres. It will be necessary to refer to these 
rules in some detail later. I have already 
referred to the letter of the Government, 
dated the 13th August, 1953. This related 
to the. confirmation of officers in Class I and 
Class I. of the Service. It appears that the 
practice that was being followed in the Agri- 
culture Department at that time was to con- 
firm officers in individual posts in the Service, 
as distinct from their confirmation in the 
Service itself. This was considered to be ir- 
Teguiar. ivecessary directions were, therefore 
issued that, in future, officers should not be 
confirmed in specified posts, but in Class I 
or Class II of the Service, as the case may 
be. The letter also gave 2 statement show- 
ing the groups of interchangeable posts both 
in Class I and Class Ti of the Service. ft 
also mentioned thet promotions of officers of 
Class H wouid be ordinarily confined only to 
the corresponding groups of posts in Class I 
as shown in the statement annexed. Hight 
categories have been mentioned therein. It 
is not necessary to give the details thereof. 
But it appears that, by and large, the cate- 
gories related to different groups or branches 
of work in connection with the Department. 
For instance, in Category I, we find posts of 
Deputy Director of Agriculture, Cane 
Development Of€cer, Professor of Agricul- 
ture and Agronomist. 
find only two posts, namely, those of Agri- 
cultural Engineer and Agricultural Engineer 
Research Gf sanctioned). In Category VII, 
for instance, there is only one post of Horti- 
culturist. It may be stated that I have men- 
tioned only Class I posts in the different 
categories. It appears that in the Depart- 
ment there ave posts of various kinds, some 
of them may be described as genera? list posts, 
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others relate to research and some of the 
posts are for special branches in Agriculture 
or Horticulture. The State Government has 
sanctioned a number of posts in the scale of 
Rs. 900-1400 in the Agriculture Department. 
Some of these are by upgrading of the posts 
that were in Class I of the Service. The 
impugned appointments have been made after 
consideration of the cases of those officers 
who were in Category I of Class I of the 
Service. The grievance of the petitioners is 
against this Order. It is the admitted posi- 
tion in these writ applications that Govern- 
ment decision is that the appointments to 
these posts would be confined to officers who 
were at the relevant time serving on one of 
the posts in Category I. 


4. The contention raised on behalf of 
the petitioners is basically two-fold. It is 
contended that the recruitment or appoint- 
ment to the impugned posts had to be made 
in accordance with the rules framed under 
Section 241 (1) (b) of the Government of 
India Act, 1935, as printed in Government 
Notification No. 1923-D, dated the 9th July, 
1945. The other contention is that the State 
Government is discriminating against the peti- 
tioners in the matter of promotion by confin- 
ing the choice to the officers in Category I 
of Class I of the service. 


5. I propose to deal with the first 
contention rather briefly, for, in order to 
succeed in these writ applications, the peti- 
tioners have to establish that they have a 
right of consideration for appointment to the 
posts covered by the impugned annexures; if 
they do not have such a right, the question 
whether the rules do apply or not cannot be 
raised at their instance. So far as these rules 
are concerned, they regulate the recruitment 
to the Service Class I. the General Provincial 
Service and Special Posts outside these cadres. 
The contention of the petitioners is that these 
posts are covered by the expression “special 
posts outside these cadres” and, as such, when 
appointments to these posts are being made, 
the rules aforesaid have to be followed. The 
contention raised on behalf of the respon- 
dents is that the posts in question are selec- 
tion posts and, as such, the rules do not 
apply. Selection posts. it is contended on the 
basis of the decision in Dr. J. N. Mishra v. 
State of Bihar, (AIR 1971 SC 1318), are not 
promotional posts, ‘and since the relevant 
rules contained in Part III of the rules relate 
to promotions or transfers of officers already 
in service of Government, they have no ap- 
plication. At this stage, I would only like 
to mention that, without finally deciding the 
question, I am inclined to think that the posts . 
in question cannot be deemed to be selec- 
tion posts in the sense in which the learned 
Counsel for the respondents is suggesting. 
The State affidavit only states that they are 
ex-cadre posts. Ex-cadre posts can be filled 
up by promotion. As-to what is the criterion 
for appointment to those posts is a different 
matter. It may be seniority-cum-merit, or 
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merit-cum-seniority. The emphasis in the two 
cases will be different. Nevertheless, even 
where the predominant feature is merit, it 
does not necessarily mean that the post is not 
a promotional post. From the materials on 
record it does not appear that the State Gov- 
ernment has treated these posts to be non- 
promotional posts. In fact, in ome case a 
paper promotion has been given to one of 
the officers because officers junior to him have 
been promoted. If it was a pure and simple 
case of selection like the selection envisaged 
for the post of Director of Agriculture, the 
question of paper promotion to any officer 
would not arise. I, therefore, do not propose 
to consider the question in any greater detail 
at this stage and, if necessary, reference will 
again be made to this aspect of the matter 
after I have dealt with the main submission 
in the case. 


6. The main question for considera- 
tion, therefore is whether the Government 
decision to confine the appointments to the 
officers of Category I is discriminatory and 
violates the fundamental rights of the peti- 
tioners guaranteed to them under Arts. 14 
and 16-of the Constitution. Learned counsel 
for the petitioners’: says that the Government 
decision is clearly discriminatory. The con- 
tention of the respondents and the State, on 
the other hand, is that it is not so. It is 
further contended that the onus to establish 
discrimination is on the petitioners and in 
these cases the onus has not been discharged. 
Dealing with the question of onus first I may 
state that the question has been considered 
in several cases of the Supreme Court, includ- 
ing a very recent decision of that Court in 
the State of Jammu and Kashmir v. Triloki 
Nath, (AIR 1974 SC 1). It has been observ- 
ed by Chandrachud, J. in paragraph 24 of 
the judgment (page 9) that the burden is on 
the person asserting discrimination to set out 
facts necessary to sustain the plea of discri- 
mination and to adduce ‘cogent and convine- 
ing evidence’ to prove those facts, for there is 
a presumption that every factor which is rele- 
vant or material has been taken into account 
in formulating the classifications. There is a 
reference in this judgment to the observations 
of Subba Rao, C. J. (as he then was) in 
G. D. Kelkar v. Chief Controller of Imports 
and Exports, (AIR 1967 SC 839), where his 
Lordship observed “unless the classification is 
unjust on the face of it, the onus lies upon 
the party attacking'the classification to show 
by placing the necessary material before the 
Court that the said classification is unreason- 
able and violative of Art. 16 of the Constitu- 
tion.” It is in the light of these observations 
that the contention has to be examined. So 
far as the main petition is concerned, I do not 
find any clear averment regarding discrimina- 
tion. The main emphasis in the case is that 
this Court has held in G. S. Prasad v. State 
of Bihar, (1971 BLIR 555) that the statutory 
rules of recruitment do not permit any divi- 
sion of categories in the cadre of the Ser- 
vice. In the rejoinder of the petitioners ‘to 
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ter-affidavit filed on behalf of the 
ea CW. J. C. No. 1503 of 1971, there 
is a general statement that the promotion to 
posts carrying higher pay on the adminis- 
trative side cannot be confined to any cate- 
gory exclusively and that the attitude of the 
Government is highly discriminatory. General 
assertion of discrimination is made at several 
other places. In para. 3 of the aforesaid re- 
joinder, it has been stated that appointments 
are made in the cadre, and not to the cate- 
gory. Certain instances have ‘been given 
where promotions, transfers and postings of 
officers of one- category to another had taken 
place previously. It would thus appear that 
there is considerable force in the argument 
put forth on behalf of the respondents that 
the writ applications do not give sufficient 
materials on the basis of which discrimina- 
tion could be held to have been establish- 
ed in this case. I, however, do not propose 
to rest the decision on this aspect of the 
matter and like to consider the question in 
some detail. 


de Before I do so, I must notice one 
other argument raised on behalf of the peti- 
tioners. It is contended that the basis of the 
appointment or selection is the Government 
decision that the appointments are to be con- 
fined to the officers of Category I. This, it 
is contended, could not be done, because it 
is contrary to the rules of the year 1945. Any 
executive decision or order, which is against, 
or in conflict with the rules, it is contended, 
cannot be allowed to stand. The correct posi- 
tion in law, as I conceive, is that, if there. 
are rules in relation to appointments in ques- 
tion, then any executive instruction or Gov- 
ernment policy decision, which is contrary to 
or in conflict with the rules, cannot be 
held to be valid. But, if there is no conffict, 
then it is possible for the Government to 
lay down certain standards or policy which 
may be deemed to be supplemental to the 
rules, always remembering that they should 
not be contradictory to or in conflict with 
the rules. This has been so held in Lalit 
Mohan Deb v. Union of India, (AIR 1972 
SC 995). Examining the matter from this 
point of view, a reference may be made 
to Rule 12. This rule authorises the Director 
of Agriculture to nominate officers for pro- 
motion. It does not lay down any standard 
or give any guidance in the matter of selec- 
tion. I am, therefore, of the view that stan- 
dards can be laid down and guidance can be 
given by executive instructions which would 
not, in the circumstances, be held to be con- 
tradictory to or in conflict with the rules. 


8. So far as the argument regarding 
discrimination is concerned, the contention of 
the learned Counsel for the petitioners is that 
there are a number of officers who are all 
officers in Class I. They, at the time of their 
appointments, would, presumably, have iden- 
tical qualifications. The minimum qualifica- 
tion, it was contended, was a graduate’s 
degree in Agriculture. It was just a matter of 
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chance that some of them were appointed 
in different categories where posts were avail- 
able. In those circumstances, there is no 
rational basis for excluding those officers from 
appointment to the higher posts in the grade 
of Rs. 900-1400. It was further contended 
that, having been promoted to Class I ser- 
vice, the officers in categories IT to VUI 
would have -the door of further promotion 
closed for ever. It was only Category I 
officers who had all opportunities to reach 
higher posts. This itself was discriminatory. 
As an illustration, it was pointed out that 
whereas Professor of Agriculture, who is in 
Class I, will have sufficient opportunity of 
promotion, the Professor of Agricultural 
Chemistry in category III, will have no such 
opportunity. There was, it has been contend- 
ed, no rational basis for the same. 

9. It would, perhaps, be better at this 
stage to consider the circumstances under 
which the Court will be justified in striking 
down any Government action as discrimina- 
tory. Proper guidance for the purpose is 
again available from the decision in T. N. 
Khosa’s case (AIR 1974 SC 1). It would 
be pertinent to quote a few observations from 
the judgment. In paragraph 26 it was ob- 
served : 

“But we cannot sit in appeal over the 
legislative judgment with a view to finding 
out whether on a comparative evaluation of 
rival theories touching the question of pro- 
motion, the theory advocated by the respon- 
dents is not to be preferred. Classification 1s 
primarily for the legislature or for the statu- 
tory authority charged with the duty of fram- 
ing the terms and conditions of service; and 
if, looked at from the standpoint of the 
authority making it, the classification is found 
to rest on a reasonable basis, it has to be 
upheld.” - 

In paragraphs 37 and 38, it was observed :— 
cs y Ae meee Classification, therefore, must 
be-truly founded on substantial differences 
which distinguish persons grouped together 
from those left out of the group and such 
differential attributes must bear a just and 
rational relation to the object sought to be 
achieved. l 

38. Judicial scrutiny can therefore, ex- 

tend only to the consideration whether the 
(Contd. on next Col.) 
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classification rests on a reasonable basis and 
whether it bears nexus with thè object in 
view. It cannot extend to embarking upon 
a nice or mathematical evaluation of the 
basis of classification, for were- such an in- 
quiry permissible it would be open to the ` 
courts to substitute their own judgment for 
that of the legislature or the rule-making 
authority on the need to classify or the desira- 
bility of achieving a particular object.” 


Still another observation of Justice Holmes 
was also approved in paragraph 42 where 
Justice Holmes said :— 

“We must remember that the machinery 
of Government would not work if it were not 
allowed a little play in its joints.” 

It is in the light of these principles that the 
matter has to be further examined. 


10. 
statements as made in the counter-affidavit 
filed on behalf of the State. In paragraph 4 
of the counter-affidavit in C. W. J. C. No. 
1503 of 1971, it is stated :— 

“Government has categorised different 
posts of Agriculture Department on the basis 
of different branches of Agricultural Science. 
Officers of particular category have to’ per~ 
form duties conforming to the sphere of the 
subject of the Agricultural Science of parti- 
cular category. Thus the officers of particular 
category are suitable to perform the duties 
of any post of that very category and not 
of other categories.” 


In paragraph 8 it is asserted that the nature 
of duties of the posts of Joint Director of 
Agriculture etc. “are akin to that of Deputy 
Directors of Agriculture or District Agricul- 
ture Officers which are in category I.” It 
has further been asserted that, taking into 
consideration the nature of the duties of the 
vacant posts and considering the suitability 
of the officers of category I, the appointments 
have been made. In the counter-affidavit 
filed in C. W. J. C. No. 1500 of 1971, in 
paragraph 5 it is stated that for a very long 
time the Service has been divided into several 
categories according to the nature of work 
and that the general administration falls in 
category I 

11. Posts which are mentioned in 
Classes I and Il of Category I may be men- 
tioned here. 


Category I 


“Class I Bihar Agricultural 
Service. 


. Dy. Director of Agriculture. 

. Cane Development Officer. 

. Professor of Agriculture. 

. Agronomist. ; 

Dy. Director of Extension Service. 
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ing Centres. 


These posts, generally speaking, do appear to 
be posts of general nature and many of these 
posts are posts connected with genera] ad- 
ministration. Of course, there is also a teach- 


. Chief Instructors IjC. Extension Train- 


Class IT Bihar 
Agricultural Service. 


1. Astt. Director of Agriculture, 

2. Dist. Agri. Officers. 

3. Asstt. Professors of Agriculture. 
4. Agronomist or Asstt. Agronomist 
5. Field Agronomist. 

6 


. Agrl. Extension Officer, 
7. Agriculturists.” 


ing post, namely, that of Professor of Agri- 
culture. But this post is not confined to any 
particular branch or section of Agriculture. 
The post of Agronomist is, perhaps, a post, 
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1974 


which may be deemed to be connected with 
research. So far as the other categories are 
concerned, it would be noticed that they are 
not posts where experience of general admi- 
nistration would be available.’ The research 
posts are confined to a particular specialisa- 
tion. Even a teaching post like that of Pro- 
fessor of Agricultural Chemistry is confined 
to only one subject. It is in the background 
of this distribution or categorisation of work 
that the matter has to be further examined. 
This categorisation, which was held in 
G. S. Prasad’s case 1971 BLIR 555 (supra) 
to be only an administrative arrangement, 
was found to be on scientific basis, and not 
violative of Article 16 of the Constitution. 


42. After these preliminary observa- 
tions, it may be pertinent to refer to the 
Manual of the Department of Agriculture, 
Bihar (1959 edition), on which reliance was 
placed on behalf of the State. In order to 
explain the nature and duties of the work 
connected with the post of Deputy Director 
of Agriculture, reference was made to the 
enumeration of duties as given at page 3. 
Reference was also made to the various duties 
as given in this Manual in relation to other 
posts. It is not necessary to give a detailed 
analysis thereof, or to quote the duties from 
this Manual in this judgment in Te- 
lation to duties of the Sub-Divisional Agri- 
cultural Officer and the Additional Sub-Divi- 
sional Agricultural Officer. Reference was 
also made to the Farm Manual, 1962 edition. 
All this was done to show that the nature of 
duties which have to be performed by most 
of the officers in Category I are of a general 
administrative nature and the experience that 
is required for those posts will not be avail- 
able to the specialists or those who have ex- 
perience. even though administrative, of a 
particular branch. It may further be stated 
that the posts of Deputy Director of Agri- 
culture, which were in Category I of Class ¥, 


have been upgraded to those of Joint Direc- 
tors. 


43. Tt is in the light of these mate- 
rials that the question has to be examined 
and decided. It is not for this Court to sit 
in judgment on matters of executive decision 
or policy. If, on the materials that are avail- 
able, it is possible to hold that a view could 
be ‘formed that the posts in question 
should be manned by only those who 
have gained particular experience, the 
Court will not be entitled to declare 
such a decision as constitutionally in- 
valid. It is only where the decision is such 
that it has no reasonable nexus to the object 
which is sought to be achieved, or the classi- 
fication is such that no reasonable person 
could make the classification, that the Court 
will be entitled to interfere. 


14. From what has been stated in the 
counter-affidavit of the State and the other 
materials placed in the course of arguments, 
to which reference has been made, the under- 
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lying idea in the Government decision ap- 
pears to be to stream-line the field adminis- 
tration. It is to appoint persons, who, being 


in a category, have gained sutlicient expertise! / 
and experience, to carry out the work in the 

higher post, that the appoinments have been 
made. On the materials that have been 
adduced, it is difficult to hold that there is 
no nexus between the object sought to be 
achieved and the decision that has been 
taken. It is also clear that the classification, 
for the purposes of promotion, is based on 
substantial difference, distinguishing officers of 
Category I from the officers of other cate- 
gories. It is also not such a decision which 
no reasonable person could take. I may at 
this stage refer to annexure 9, which is con- 
tained in the rejoinder of the petitioners to 
counter-affidavit of the State in C. W. J. C. 
1503 of 1971. There it has been stated that 
some of the persons appointed in Class H in 
one category were transferred to the other 
category. It has also been mentioned there 
that some persons who were not in Category I 
have been appointed to posts which appear 
to be on the statement made by the State in 
its counter-affidivat, connected with that cate- 
gory. It has thus been contended that Gov- 
ernment had not been following in the past 
what it has now decided to do. Apart from 
the fact that this annexure has been given 
in the rejoinder to the counter-affidavit and 
the Rules of this Court do not envisage any 
reply to the rejoinder, it is clear that there 
is no clear assertion with respect to at least 
items 12 to 14 whether the higher appoint-’ 
ments were by promotion or by direct re- 
cruitment. So far as item No. 15 is con- 
cerned the appointment of Dr. Shastri was 
in Category VIII. The first promotion men- 
tioned in column 5 appears to be of the same 
category. So far as transfer is concerned, 
we do not know under what circumstances the 
transfer did take place. So far as the other 
items are concerned, it does appear from this 
annexure that there was change of categories 
in certain cases. But we do not know what 
were the circumstances in which the change 
took place. Government decision of the year 
1953 -speaks that categorisation has to be 
adhered to ordinarily. There may be special 
circumstances warranting change of category. 
In any event, this material, in my view, is 
not such as to lead to the conclusion that 
the State has not generally adhered to the 
policy made in the year 1953. I find in the 
counter-affidavit of the State that it has been 
Stated that even in the past the same polic 

had been followed as has been done in the 
case of the impugned appointments. Learn- 
ed Counsel for the petitioners referred to 
some portions of the judgment of G. S, 
Prasad’s case 1971 BLJR 555 (supra). In that 
case at one place it appears to have been 
mentioned, in summarising the counter-affi- 
davit of the State, that it is wrong to say 
that the posts in the scale of Rs. 900-1400 
were filled up by promotion from officers on 
the administrative side only. From this, 
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learned Counsel tried to infer that there has 
been a change in the policy. I have looked 
into the counter-affidavit filed in that case. 
It is not clear as to which paragraph of the 
counter-affidavit was in the mind of the 
Bench in making the aforesaid observation. 
I have very carefully examined the counter- 
affidavit. I do not find that the stand taken 
in that .case was contrary to or inconsistent 
with what has been taken in the present 
cases. There also in the counter-affidavit it 
was stated that the promotions had been made 
from officers of Category I. There is thus 
no inconsistency between the stand in G. S. 
Prasad’s case and the present cases. 


15. I am thus of the view that, on 
the materials on the record, it is not possible 
to hold that the decision of the Government 
to confine the impugned appointments to the 
officers of Category I was discriminatory. It, 
however, appears that there is some substance 
in the grievance of the petitioners, who 
really represent the officers who may be 
termed to be specialists or having experience 
only in a particular branch, that, whereas 
avenues are open to officers who have served 
in Category I, so far as the rest of the cate- 
gofies are concerned, the door of further 
promotion or rise appears to be at present 
closed for ever for Class I officers. As I have 
already pointed out, this could not be, in 
the circumstances of the case, a basis for in- 
terference by this Court on the ground of 
_|discrimination. Whether such a policy is just 
to the officers or not, using the expression in 
the larger sense, is a matter, which the State 
has to decide. The petitioners, if they have 
any grievance, should approach the State for 
the redress of their grievances, which would 
naturally be considered on its merits. 


16. In the result, I do not find any 
scope for interference in the exercise of writ 
jurisdiction of this Court. These applications 
are, accordingly, dismissed, but without costs. 

ANWAR AD, J.:~— I agree. 


Petition dismissed. 
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dents. 
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Index Nofe:—- (A) Civil F. C. (2908), 
O. 21, R. 103 — Suit fox declaration and pos- 
session — Limitation —- (X-Ref.:— Limita- 
tion Act (1908), Art. 47). 

Brief Note :— (A) In proceedings under 
Section 145, Criinmal P. C. between the mem- 
bers of two distinct villages, the order was 
passed jin favour of eleven persons of one 
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village and entries in their names were also 
made in record of rights. After a suit for 
partition amongst themselves, the plaintiffs 
filed cases under Order 21, Rule 100 that they 
were in possession on their own account and 
in their own right. Those cases were decided 
against the plaintiffs and they filed a suit 
under Order 21, Rule 103. It was found con- 
currently in both the courts below that the 
names of eleven members had been recorded 
in record of rights not in their individual 
capacity but in their representative capacity 
including the interests of the plaintiffs’ pre- 
decessors in interest, 


Held that the order in proceedings under 
Section 145, Criminal P. C. did not attract 
the three years rule of limitation. (Para 7) 


Index Note:— (B) Civil P. C. (1908), 
O. 6, R. 2 — Variance between pleadings 
and proof. 


Brief Note:— (B) It is a well settled 
principle of law that where a claim has never 
been made in the pleadings presented on a 
question of fact no amount of evidence can 
be looked into upon a plea which was never 
put forward. AIR 1930 PC 57 (1), Rel. on. 
(Para 8) 


Index Note:— (O) Civil P. C. (1908), 
$. 11 — Res judicata — Applicability be- 
co-defendants — Pre-requisite condi- 
tions. 

Brief Note :— (C) It is a settled principle 
of law that if the relief given to the plaintiff 
does not require or involve a decision of any 
case between the co-defendants, the co-defen- 
dants will not be bound as between each 
other by any proceedings which may be 
necessary only to the decree the plaintiff ob- 
tains. The three pre-requisite conditions to 
be fulfilled’ in order to attract the doctrine of 
res judicata between co-defendants are: 
(1) the conflict of interest between the co- 
defendants (ii) the necessity to decide that 
conflict in order to give the plaintiff appro- 
priate relief and (iii) a decision of the ques- 
tion between the co-defendants. (Para 11) 


Index Note :— (D) Evidence Act (1872), 
S. 115 — Estoppel by conduct — Rule when 
attracted. 

Brief Note:— (D) Where the plaintiffs 
by their conduct allowed the defendants to 
remain in exclusive possession of the lands 
in suit on payment of the entire rent for 
the areas allotted to them and the plaintiffs 
in their turn came in possession of different 
lands for which they were paying their own 
rent, the doctrine of estoppel by conduct was 
attracted. The contention that there could 
not be any estoppel by conduct unless there 
was a representation made by the parties 
against whom estoppel was pleaded and that 
the party complaining must have acted upon 
that representation and must have altered his 
position to his prejudice, could not be ac- 
cepted. AIR 1965 SC 1812, Rel. on. 


Where the plaintiffs or their ancestors 
had a right to object to the compromise 
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being recorded between the landlord and the 
defendants’ ancestors, which they failed to do 
though the compromise decree was recorded 
in their presence, the plaintiffs are estopped 
from challenging the compromise decree. 
(Para 12) 


Index Note :— (Œ) Limitation Act (1908), 
Art. 144 — Complete ouster of plaintiffs — 
Suit not filed within 12 years — Barred. 


Brief Note :— (E) Where after the com- 
promise decree of 1940 the defendants and 
their co-sharers came in exclusive possession 
of the lands allotted to them to the complete 
exclusion of the plaintiffs or their ancestors 
and that too with their knowledge since they 
were parties to the compromise decree, the 
defendants must be deemed to have continu- 
ed in possession to the complete ouster of 
the plaintiffs or their ancestors and if the 
suit was not instituted within twelve years 
after the date of the compromise, and they 
have not proved their possession and dis- 
possession within 12 years, the suit instituted 
in 1959 must be held to be barred. 

(Para 13) 
Cases Referred : Chronological Paras 


AIR 1965 SC 1812 = (1965) 3 SCR 283, 
R. S. Maddanappa v. Chandramma 2 
AIR 1930 PC 57 (1) 58 Mad LJ 7, 
Saddik Mahomed Shah v. Mt. Saran 8 
(1860) 3 HLC 829 = 3 LT 130, Cairneross 
y. Lorimer 12 


Thakur Prasad and Akhoury Satyendra 
Narain Sinha, for Appellants; K. D. Chatterji 
and Chunni Lal, for Respondents. 
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S. K. JHA, J.:— The only two defen- 
dants in the suit are the appellants in this 
appeal against a judgment and decree of re- 
versal. The respondents had instituted the 
suit out of which this appeal arises under 
Order 21, Rule 103 of the Code of Civil 
Procedure (hereinafter referred to as the ‘code’ 
for declaration of their title and recovery of 
possession over the lands described in Sche- 
dule A of the plaint which comprised portions 
of plots 98 and 108 appertaining to khata 
No. 48 of village Chakki Nawanga Mausame 
Rasoolpur Ramkarhi. The total area of both’ 
these plots is 435 bighas and odd out of which 
plaintiff No. 1 respondent No. 1 claimed 29 
bighas 15 kathas 10 dhurs, plaintiff No. 2 
respondent No. 2 an area of 5 bighas 9 
kathas 2 durs, plaintiff No. 3 respondent No. 
3. 6 bighas 8 dhurs and plaintiff respondent 
No. 6, 5 bighas 12 kathas 18 .dhurs, the total 
area involved in the ‘suit thus being 59 bighas- 
19 kathas 13 dhurs out of the aforesaid 425 
bighas and odd. The learned Subordinate 
Judge who tried and heard the suit dismis- 
sed it, but on the plaintfis having appealed, 
the learned Additional District Judge, who 
heard the appeal decreed the suit. The de- 
fendants have challenged the appellate decree 
of the learned Additional District Judge. 

2. Shortly stated the respondents’ case 
as set out in the plaint was as follows. The 
village in question was cadastrally surveyed 
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in the year 1936-37 and the names of the 
father of plaintiffs- respondents Nos. 1, 2, 4 
and 5 and uncle of plaintiff respondent No. 6 
and plaintiff respondent No. 3 himself were 
entered in the survey record of rights im 
respect of the kast lands in their possession, 
but the unculturable lands were entered in 


_Gairmazarua- Gang Barar, khata No. 48 hav- 


ing an area of 425 Bighas 6 khatas. Since 
this huge area was mostly Munj and Junge 
and sand at that time, it was entered in the 
names of eleven leading persons of the village, 
who represented the plaintiff’ ancestors as 
well as the other kastkars of the village. In 
a proceeding under Section 145 of the Code 
of Criminal Procedure these eleven persons 
representing the entire village were declared 
to be in possession of the entire area in the 
village in question. During the survey pro- 
ceedings in spite of the fact that the afore- 
said eleven persons asserted their claim with 
respect to the entire area of the village, in a 
‘proceeding under Section 103-A of the Bihar 
Tenancy Act the Settlement Officer rejected 
their contentions with regard to the cultur- 
able lands of the village, but since the Gair- 
mazatua Gang Barar Khata was not capable 
of actual physical possession at the time, he 
left it jointly in the names of those eleven 
persons, 

The further case of the plaintiffs res- 
pondents was that on the strength of the 
entry against khata No. 48 of the village in 
question the eleven persons recorded in the 
khatian and their descendants brought a col- 
lusive suit for partition in the court of the 
Subordinate Judge, Arrah of which the plain- 
tiffs had no knowledge and a collusive final 
decree was obtained in that suit on 10-4- 
1956 and a prayer for delivery of possession 
was made in two execution cases being Nos. 
9 and 11 of 1958. A pleader commissioner 
was appointed by the learned Subordinate 
Judge to give delivery of possession and when 
he went to the spot, he dispossessed the plain- 
tiffs from their respective areas in dispute 
and put the appellants in possession of those 
areas, and it was then that for the first time 
the plaintiffs came to know of the fraudulent 
intentions of the group of those eleven lead- 
ing members of the village. 


The plaintiffs thereafter filed nine miscel- 
laneous cases under Order 21, Rule 100 of 
the Code before the First Additional Subor- 
dinate Judge, Arrah claiming that they were 
in possession on their own account and in 
their own right. The defendants entered ob- 
jections in the aforesaid proceeding and their 
main defence was that the eleven recorded 
persons did not represent the whole village 
and in a subsequent suit brought by the 
Maharaja of Dumaraon against the record- 
ed tenants claiming the lands to be his zirat, 
the raiyats entered into a compromise with 
the Maharaja by which they were recognised 
as tenants and rents were fixed. The plaintiffs 
further came to know from the objections 
filed by the defendants in the proceeding 
under Order 21, Rule 100 of the Code that 
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there were rent suits brovght in respect of 
` the holding in question by the Maharaja of 
Dumaraon against the recorded tenants, but 
the plaintiffs or their ancestors were not even 
parties to those rent suits. 


The case of the plaintiffs further was that 
in the aforesaid proceeding evidence was led 
by them to prove that they were in posses- 
sion of the lands on their own account and 
that in the suits brought by the Maharaja of 
Dumaraon either for title or for rent they 
were not parties, and, therefore, those judg- 
ments shall have no binding effect on them. 
And further that the persons who entered 
into compromise with the Maharaja had no 
right or authority to compromise on behalf of 
the plaintiffs and their ancestors. The proceed- 
ing under Order 21, R. 100 of the Code was, 
however, decided against the plaintiffs and 
hence they were compelled to file this suit 
under Order 21, Rule 103 of the Code. 


3. The appellants’ defence, in short; 
was that the plaintiffs or their ancestors were 
never in possession of the suit lands; that the 
aforesaid eleven persons did not represent the 
_ others; that in the Title Suit No. 30 of 1935 
brought by the Maharaja of Dumaraon against 
the plaintiffs and defendants’ ancestors as 
well as other raiyats of the village, the lands 
of khata No. 48 were allotted to the share 
of the family of the eleven persons aforesaid 
including the defendants’ ancestors and not 
to the plaintiffs’ family, who chose to take 
other lands and gave up their claim, if any, 
to the lands of khata No. 48. The plaintiffs 
and/or their ancestors having chosen to take 
other lands under the compromise in Title 
Suit No. 30 of 1935 and in the compromise 
decree of the same date, the lands of this 
khata having been allotted to the family of 
those eleven persons including the defendants’ 
predecessors in interest, and the defendants 
having been in possession ever since 
to the complete exclusion of the plaintiffs, 
the plaintiffs’ suit was barred both by limi- 
tation and the principles of estoppel. 


4. The trial Court framed the follow- 
ing televant issues: 


“3, Is the suit barred by limitation?. 
4. Js the suit barred by estoppel ?. 


6. Did the recorded tenants of khata No. 
48 of villages Chakki Nawanga Mausuma 
Rasoolpur Ramkarhi represent the plaintiffs 
or their ancestors at the time of survey in 
respect of the said khata?. 


7. Have the plaintiffs got title to the 
lands in suit? If so, are they entitled to reco- 
very of possession? 


8. Is the story of possession and dispos- 
session as set up by the plaintiffs correct? 
So far as issue No. 6 is concerned, the trial 
Court held in favour of the plaintiffs that 
the disputed plots Nos. 98 and 108 of khata 
No. 48 were recorded in the khatian in the 
names of the eleven leading members not in 
their individual capacity, but in the represen- 
tative capacity representing the other co-sha- 
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rers including the plaintiffs or their ances- 
tors. With regard to the other issues, the 
learned Subordinate Judge held that the story 


-Of possession and dispossession as set up by 


the plaintiffs respondents was: incorrect, the 
suit was barred by limitation as well as estop- 
pel and the plaintiffs had got no title to the 
Suit lands. On the question of estoppel the 
trial Court held that since in Title Suit No. 
30 of 1935 brought by the Maharaja of 
Dumaraon against the plaintiffs and/or their 
ancestors on the one hand and defendants 
and/or their ancestors on the other the Jands 
involved in the present suit were allotted under 

€ compromise decree to the share of the 
defendants’ predecessors-in-interest along with 
the other family members of those eleven 
persons in whose names plots 98 and 
108 were recorded in the cadastral survey 
and the plaintiffs or their predecessors in inte- 
rests impliedly gave up their claim to any 
portion of these two plots and got lands of 
Other plots in other khatas under that very 
compromise decree, the plaintiffs were, there- 
fore, estopped by their conduct from claiming 
any title tc any portion of the aforesaid two 
plots. It was further held by the trial Court 
on the question of limitation that since the 
plaintiffs were out of possession, at least since 
1940, amounting to their ouster openly and 
exclusively by the defendants or their pre- 
decessors-in-interest and since they had failed 
to substantiate their story of dispossession by 
the pleader commissioner in course of the 
delivery of possession under the final partition 
decree between the defendants and their co- 
Sharers inter se, the plaintiffs’ suit was ob- 
viously barred by limitation. On, inter alia 
the aforesaid findings the learned Subordinate 
Tudge dismissed the plaintiffs’ suit. 


5, On appeal, however, the Lower 
Appellate Court held that the plaintiffs were ` 
not expected or required to prove possession 
within twelve years from the date of the suit 
and their suit could not fail on that account, 
that no case of ouster had been made out in 
the present suit and, therefore, there could 
not be any question of the plaintiffs losing . 
their title on account of adverse possession. 
It was further held that there was no evidence 
that the plaintiffs or their ancestors had know- 
ledge of the compromise between the Maha- 
taja of Dumaraon and Govind Missir and 
others. Therefore, there could not be any 
question of estoppel nor could the compro- 
mise decree bind the plaintiffs or their ances- 
tors. The Lower Appellate Court also ac- 
cepted the argument advanced in course of 
the hearing of the appeal before it on behalf 
of the plaintiffs, who were appellants before 
it that the aforesaid title Suit No. 30 of 1935 
instituted by the Maharaja of Dumaraon did 
not relate to the present suit lands which are 
in Rasoolpur Ramkarhi whereas the lands in- 
volved in Maharaja’s Title Suit related to 
Mahaji Ramkarhi. It was further held that 
Since the lands of khata No. 48 of the pre- 
sent suit were not subject-matter of the afore- 
said Maharaja’s suit, it was evident that the 
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compromise was fraudulent in character and 
that was an additional ground as to why 
that compromise decree could not be binding 
on the plaintiff-respondents. It followed as 
«a necessary corollary that the partition suit 
of 1951 between Govind Missir and his co- 
sharers was also collusive and fraudulent with 
a view to defeat the rights of the plaintiffs. 
Thus on the aforesaid findings the learned Ad- 
ditional District Judge reversed the decree of 
the trial Court and decreed the plaintiffs-res- 
pondents’ suit. i 


6. Mr. Thakur Prasad, learned Coun- 
sel for the defendant urged the following 
points in support of this appeal: 

(1) The compromise decree in Title Suit 
No. 30 of 1935 would operate as res judicata 


In the present suit. 
(2) in any event, the plaintiffs and their 


predecessors-in-interest would be estopped by 
their conduct to. put forward any claim of 
right, title or interest in the suit lands in view 
of the fact that by the same compromise dec- 
ree they got exclusively lands of other plots 
and khatas. Plots Nos. 98 and 108 of khata 
No. 48 of the present suit were allotted ex- 
clusively to the share of the defendants and 
their other co-sharers of their predecessors-in- 
interest whose names had been recorded in 
the cadastral survey. 


3. The order passed in the proceeding 
under Section 145 of the Code of Criminal 
Procedure in 1933 in favour of the eleven 
setsons of the village including the defen- 
Jants’ predecessors-in-interest would be bind- 
ing on everyone claiming any lands within 
that area and that thérefore, a suit was neces- 
sary to be instituted within three years of the 
final order passed in that proceeding in order 
to evict the persons in whose favour the order 
swas passed. That not having been done the 
suit was barred by limitation. 


4. It was incumbent on the plaintiffs in 
ejectment suits of the present nature to have 
proved possession and dispossession within 
twelve years. That not having been done, 
‘since evidently after the compromise decree 
at least from the year 1940 the defendants 
and their co-sharers of their predecessors in 
interest had been coming in uniterrupted 
possession by force of the compromise dec- 
tee and, therefore, in their own right to the 
exclusion of the plaintiffs, the present suit of 
the plaintiffs must be held to be barred even 
by the twelve years rule of limitation. 


5. In any event, the present suit of the 
plaintiffs was incapable of being decreed, as 
they cannot be held to be entitled to any spe- 
cific portion as claimed by them from out of 
the large area of Plots Nos. 98 and 108 of 
khata No. 48, the total area of which, as al- 
eady stated, is 425 bighas 6 kathas 5 dhurs. 


6. The Lower Appellate Court was not 
at all justified in holding that the lands in 
the present suit were not involved in Title Suit 
No. 30 of 1935 instituted by the Maharaja of 
Dumaraon, as such a fact had neither been 
pleaded nor any issue raised thereon. Con- 
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sequéntlys based on this reasoning the find- 
ings of the Lower Appellate Court that the 
compromise decree in Title Suit No. 30 of 
1935 and the decree in Partition Suit No. 
105/18 of 1951/52 were fraudulent and col- 
lusive could not be *sustained. 


. 7. The findings of fact in the judgment 
of reversal of the Lower Appellate Court 
were not binding in the second appeal, as the 
documentary evidence considered and discus- 
sed by the trial Court in paragraph 26 of its 
judgment had not at all been considered by 
the Lower Appellate Court. 


T: For the sake of convenience I shall 
first deal with point No. 3 urged by Mr. Tha- 
kur Prasad. There is no substance in the 
contention that the tbree years period of 
limitation from the 24th March, 1933 on 
which date the proceedings under Section 145 
of the Code of Criminal Procedure were de- 
cided (see Ext. 7) would apply. This is for 
the simple reason that on the strength of this 
very order the subsequent entry of the names 
of the aforesaid eleven members of the village! 
had been made in the cadastral survey record 
of rights and the courts below have concur- 
rently come to a finding that the names of 
those eleven persons had been so recorded 
not in their individual capacity, but in their 
representative capacity including the interests 
of the plaintiffs’ predecessors-in-interest. It 
is further to be noted that the proceedings 
under Section 145 of the Code of Criminal 
Procedure were not between the aforesaid 
eleven members on the one hand and the re- 
maining persons of the village on the other. 
As a matter of fact, the proceedings were be- 
tween the members of two distinct villages, 
who had set up their respective claims with 
regard to 976 bighas and odd of lands includ- 
ing the lands in the present suit. The Ext. 7 
was not an order against the plaintiffs or their 
predecessors-in-interest which would attract 
the three years rule of limitation. 





8. I shall now take up the short ques- 
tion involved in point No. 6 of learned Coun- 
sel for the appellants. I have no hesitation 
in holding that there is much substance in 
the contention put forward that the Lower 
Appellate Court was absolutely unjustifed in 
bolding that the lands in the present suit were 
not those that were involved in Title Suit No. 
30 of 1933, These are two strong reasons 
which would vitiate such a finding of the 
Lower Appellate Court. I have set out in 
detail the case of the plaintiffs as pleadéd in 
the plaint. Nowhere has it been pleaded nor 
could anything be shown to us in the plaint 
by Mr. K. D. Chatterjee, learned Counsel ap- 
pearing for the respondents that there was 
any pleading to this effect nor was any issue 
on `such a question of fact raised before the 
trial Court nor was it canvassed there even 
in course of argument. It is a well settled 
principle of law that where a claim has never 
been made in the pleadings presentsd on a 
question of fact no amount of evidence can 
be looked into upon a plea which was never 
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put forward. (See Saddik Mahomed Shah v. 
Mt. Saran, AIR 1930 PC 57 (1)). 


Apart from this technical reason, even 
as a matter of substance there could have been 
no justification for the Lower Appellate Court 
to have directed itself to the question as to 
whether the lands involved in Title Suit No. 
30 of 1935 were or were not those involved in 
the present suit. It is the admitted case of the 
parties that the present suit lands, namely, 
Plots Nos. 98 and 108 of khata No. 48 were 
included in the 976 bighas and odd of lands 
which were the subject-matter of the proceed- 
ings under Section 145 of the Code of Cri- 
minal Procedure decided on the 24th March, 
1933. It is also not in dispute that the-entry 
in the cadastral survey subsequently in the 
year 1936-37 was made on the basis of the 
aforesaid order. Admittedly also the suit ins- 
tituted by the Maharaja of Dumraon was in 
respect of the entire 976 bighas and odd of 
lands which has been the subject-matter of 
the 145 proceedings. It also appears from 
Ext. B which is the plaint of Title Suit No. 
30 of 1935 that in paragraph 6 thereof speci- 
fic mention has been made with regard to 
those lands having been the subject-matter of 
145 proceedings which were decided on the 
23rd March, 1933. Thus there could not be 
any doubt that the proceedings under Sec- 
tion 145 which were admittedly in respect of 
the present suit lands also were directly the 
subject-matter of Title Suit No. 3 of 1935. 
The reference to village Chakki Nawanga 
Mausume Mahaji Ramkarhi in the plaint of 
Title Suit No 30 of 1933 (Ext. B) instead of 
village Chakki Nawanga Mausume Rasoolpur 
Ramkarhi must evidently have been on ac- 
count of the confusion prevailing at that time 
as to in which village the lands of these two 
plots Nos. 98 and 108 fell. It is to be noted 
that the cadastral survey records of rights of 
these villages came into existence in 1936-37 
and the aforesaid title suit of the Maharaja of 
Dumaraon had been instituted in the year 
1935. For both these reasons the finding of 
the Lower Appellate Court that the identity 
of the lands involved in the present suit would 
not be the same as those involved in Title 
Suit No. 30 of 1935 (was wrong). Consequent- 
Jy, therefore, the finding with regard to fraud 
and collusion which was based mainly on this 
ground must also be held to be vitiated. The 
entire chain of reasoning advanced by the 
learned Additional District Judge for coming 
to a conclusion about the fraudulent and 
collusive nature of the compromise decree in 
Title Suit No. 30 of 1935 and Partition suit 
No. 105/18 of 1951/52. between the defen- 
dants and their other co-sharers inter se must 
fall to the ground. 

5. The questions involved in points 
Nos. 5 and 7 by learned Counsel for the ap- 
pellant are also of substance. It does not ap- 
pear from the entire records of the case as 
to how and when the plaintiffs got any ex- 
clusive right, title or interest to the specific 
areas of lands claimed by them in the pre- 
sent suit. No picture emerges in the case as 
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to how and when these 59 bighas 19 kathas . 
and. 13 dhurs involved in the suit out of 
Plots. Nos. 97 and 108 having a total area 
of 425 bighas and odd came to be the ex- 
clusive properties of these six plaintiffs nor, | 
as to how these six plaintiffs in their turn 
came exclusively to own and possess distinct 
area as Claimed by them. There is also subs- 
tance in the contention put forward on behalf 





of the appellants that the documentary evi- 
dence (numerous rent receipts etc.) considered 
by the trial Court in paragraph 26 of its 
judgment had not even been referred to by the 
Lower Appellate Court. As such the finding 
on the question of fact may not be binding 
in second appeal, but it is not necessary to 
dispose of this appeal on such points alone, 
as I shall presently show that the appeal is 
fit to be allowed on other more substantial 
grounds that the plaintiffs’ suit is liable to be 
dismissed. 


10. I shall presently deal with points 
1, 2 and 4 of learned Counsel for the appel- 
lants. Before doing so, it may be necessary 
to recapitulate some salient facts and features 
of this case relevant for the determination of 
these points. As would appear from the `“ 
judgment of the trial Court as also the plaint 
of Title Suit No. 30 of 1935 (Ext. B), origi- 
nally the ancestors of the present plaintiffs 
had not been made parties to: the aforesaid 
title suit. Subsequently, however, on their 
applications having been made to add them 
as party defendants, they were so added as 
defendant No. 41 Jagesar Rai, defendant No. 
44 Nagina Rai, defendant No. 46 Nihora Rai, 
defendant No. 49 Ramjanam Ral, defendant 
No. 52 Sheotahal Missir and defendant No. 66 
Sheopujan Rai to that suit. The aforesaid 
Jagesar Rai was the father of the present 
plaintiff No. 5, Nagina Rai was the uncle of 
the present plaintiff No. 2, Nihora Rai wast 
the uncle of the present plaintiff No. 6, Ram 
Janam Rai was the father of the present 
plaintiff No. 6, Sheotahal Missir was the 
father of the present plaintiff No. 1 and Sheo- 
pujan Rai was the present plaintiff No. 3 him- 
self. In that title suit there were sixty six ° 
defendants in all which included the plain- 
tiffs’ ancestors as well as the ancestors of 
the present defendants along with the remain- 
ing family members of the aforesaid eleven 
leading persons of the village. The reliefs 
sought for in that suit by the Maharaja of 
Dumaraon were for declaration of title and 
recovery of khas possession in respect of 976 
bighas and odd of lands including the present 
suit lands and in the alternative for fixation 
of fair rent at the rate of Rs. 10/- per bigha 
per annum as against such of the defendants 
of that suit, who may be found to be not 
liable to eviction. Subsequent to the filing of 
the suit and the entering of the defence com+ 
promise petitions between the Maharaja of 
Dumaraon on the one hand and most of the 
defendants on the other were filed on differ- 
ent dates all of which were disposed ‘of on 
the same date under the compromise decree 
dated the 26th September, 1940. (Ext, G) 
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By virtue of the aforesaid compromise decree 
fhe plaintifs ancestors got settled different 
kands to which they had not set up any claim 
and the entire lands of these two plots were 
settled with the present defendants’ ancestors 
end their other co-sharers and rent was since 
ciso fixed under the compromise decree. 
Uhéreafter, the different parties, who had been 
sllotted different pieces of lands under the 
iforesaid Compromise decree came in respec- 
ive possession of the lands so allotted to 
‘hem on payment of rent and obtaining rent 
receipts. In paragraph 26 of the trial Court 
fadgment reference is made to numerous rent 
‘eceipt (Exts. A series) showing payment of 
‘ont of the disputed plots by the defendants’ 
mcestors and their co-sharers to the Maha- 
‘aja of Dumaraon. On failure of some of 
hem to pay the rent due for some years, 
‘nt suits were brought by the Maharaja 
rgainst the defaulting tenants which were de- 
aided one way or the other from time to 
ime. In this background it will have to be 
udged as to whether there is any substance 
n points 1, 2 and 4 urged on behalf of the 
ippellant. 


1i. So far as the question of res judi- 
rata is concerned the argument of learned 
Counsel for the appellants must be rejected. 
2 is a settled principle of law that if the re- 
ief given to the plaintiff does not require or 
mnvolve a decision of any case between the 
'3-defendants, the co-defendants will not be 
yound as between each other by any pro- 
eding which may be necessary only to the 
fecree the plaintiff obtains. The three pre- 


‘2quisite conditions to be fulfilled in order to` 


attract the doctrine of res judicata between co- 
tefendants are (i) the conflict of interest be- 
ween the co-defendants (ii) the necessity to de- 
side that conflict in order to give the plain- 
cff appropriate relief and (iii) a decision 
cf the question between the co-defendants. 
None of the aforesaid three requisites is 
fulfilled in the present case so as to hold that 
the compromise decree in Title suit No. 30 of 
1935 may operate as res judicata between 
the parties to the present suit who were all 
>0-defendants in that suit. 


12. There is, however, much sub- 
stance in the argument put forward that the 
present plaintiffs by their conduct must be 
held to be estopped from setting forth any 
claim in respect of the lands in suit. Evident- 
ly, as stated earlier the plaintiffs’ ancestors 
were putting forward a claim and setting up 
litle in them also in respect of the present 
plots in dispute in the aforesaid title suit 


Wo. 30 of 1935. Subsequently, however, they: 


filed a petition for compromise wherein they 
were satisfied with lands given to them from 
other plots and khatas for which rent was 
diso fixed and which were not being claimed 
by them in that Title Suit. By separate com- 
promise petitions the lands in the present suit 
were allotted exclusively to the present defen- 
dants’ ancestors and other, persons and rent 
was also accordingly separately fixed and the 


. [compromise decree in terms of the aforesaid 
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compromise petitions was passed on the sarne 
date in presence of the parties’ representa- 
tives. It would in these circumstances be too 
much to hold that the present plaintiffs and/or 
their ancestors were not aware of any such 
compromise decree or that there had been 
any fraud or collusion in obtaining that com- 
promise decree to which they themselves were 
parties. It is also clear from Exts. A series 
that rents were thereafter being paid by the 
different persons including the present defen- 
dants in respect of the two plots in dispute 
in whose favour the lands had been settled 
under the compromise decree aforesaid. 
Plaintiffs also came in possession of the lands 
allotted to them under the compromise dec- 
ree appertaining to other plots of other khatas 
and this act of possession by the respective 
parties to their respective portions of lands 
commenced as far back as in 1940 when the 
aforesaid compromise decree was passed. 
Evidently, therefore, the plaintiffs by their 
conduct allowed the defendants to remain in 
exclusive possession of the lands in suit on 
payment of the entire rent for the areas al- 
lotted to them and the plaintiffs in their 
turn came in possession of different lands for 
which they were paying their own rent. The 
doctrine of estoppel by conduct in my view 
must be attracted in the aforesaid fasts and 
circumstances. While contesting this position 
Mr. K. D. Chatterji, learned Counsei for the 
respondents urged that there could not be 
any estoppel by conduct unless there was a 
representation made by the parties against 
whom estoppel is pleaded and that the party 
complaining must have acted upon that re- 
presentation and must have altered his posi- 
tion to his prejudice. Reliance was placed in| 
this connection on ths case of R. S. Madda- 
nappa v. Chandramma, ATR 1965 SC 1812. 
This argument of learned Counsel does not 
take notice of the full discussion of law by 
their Lordships of the Supreme Court in the 
aforesaid case. In paragraph 10 of the judg- 
ment their Lordships have quoted with appro- 
val the general principle of estoppel stated 
by the Lord Chancellor in Cairncross v. 
Lorimer, (1860) 3 HLC 829 thus: 


“The doctrine will apply, which is to be 


‘found, I believe in the laws of all civilized 


nations that if a man cither by words or by 
conduct has intimated that he consents to an 
act- which has been done, and that he will 
offer no opposition to it, although it could 
not have been lawfully done without his con- 
sent, and he thereby induces others to do 
that from which they otherwise might have 
abstained, he cannot question the legality of 
the act he had not sanctioned, to the pre- 
judice of those who have so given faith to 
his words or to the fai: infexene2 to bs drawn 
from his conduct.......... s.. 2 Art? Of Opinion, 
that, generally speaking, if a pasty having 
an interest to prevent an asi being done has 
fall notice of its being done, and aequiesces 
in it, so as to induce a reasonable belief tsat 
he consents to it, and the position of others 
is altered by their giving credit to his sities ' 


260 Pat. 


rity, he has no more right to challenge the 
act to their prejudice than he would have 
nad if it has been done by his 
license.” 


in my view, the principle enunciated above 
applies on all fours to the facts of the pre- 
sent case. The plaintiffs or their ancestors 
had a right to object to the compromise te- 
ing recorded between the Maharaja of 
Dumaraon and the defendants’ ancestors 
which they failed to do though the compro- 
mise decree was recorded in their presence 
as under the same compromise decree 


previous 


different lands were allotted to their share. | 


Thus they having an interest to prevent an 
act being done with full notice of its being 
done acquiesced in it inducing a reasonable 
belief in the minds of the defendants or their 
ancestors that they consented to it. The defen- 
dants also altered their position by under- 
taking the obligation to pay the entire rent 
for the areas so allotted to them and their 
co-sharers by giving credit to the plaintiffs’ 
sincerity, and, therefore, the plaintiffs have 
‘ no more right to challenge the act, name-y, 
the compromise decree to the prejudice of 
the present defendants. 


13. Apart from the question of es- 
yjtoppel by conduct, another insurmountable 
difficulty that is presented in the present 
case before the plaintiff respondents is that 
after the compromise decree of 1940 
the defendants and their co-sharers came in 
exclusive possession of the lands allotted to 
them, namely, the suit Jands on payment of 
rent therefor to the complete exclusion of tie 
plaintiffs or their ancestors and that too with 
their knowledge since they were parties to 
the compromise decree. That being so, from 
1940 the defendants must be deemed to have 
continued in possession to the complete ouster 
of the plaintiffs or their ancestors and if the 
present suit not having been instituted within 
twelve years after the 26th September, 1940, 
which was the date of the compromise, there 
does not seem to be any reason as to why 
the order passed under Order 21, Rule 100 
. 1of the Code of Civil Procedure against the 
- }plaintiffs be set aside. The plaintiffs not hav- 
ing proved their possession and dispossessicn 
within twelve years of the suit which was ins- 
tituted on the 27th July, 1959, the suit must 
be held to be. barred, as the plaintiffs res- 
pondents cannot be held to have any subsist- 
jng title to the suit lands. 

14, For the aforesaid reasons, I hold 
that the plaintiffs’ suit must be dismissed, the 
judgment and decree of the Lower Appellate 
Court must be set aside and that of the trial 
Court restored. The appeal is accordingly 
allowed, but in the circumstances of the case 
there will be no order as to costs. 


UNTWALTA, C. J..— I agree. 
Appeal allowed. 
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Smt. Saraswati Devi, Petitioner v. Ram. 
Nandan Sharan, Opposite Party. 


Civil Revn. No. 1021 of 1972, DJ- 18-127“ 
1973, against order of Shivanugrah Narain, 
Dist. J. Muzaffarpur, D/- 7-8-1972. 


Index Note :— (A) Hindu Marriage Act 
R. 13, S. 151 — Applicátion under Q. 9, R. 13 
for setting aside decree for judicial separation 
itself, dismissed for default — Application 
could be treated as one filed under S. 10 (2) 
— Subsequent application for its restoration 
under S. 151, C. P. C. maintainable. 


Brief Note :— (A) A decree for judicial 
separation was passed ex parte. An applica- 
tion was filed under Order 9,. Rule 13 fom 
rescinding the decree for judicial separation it- 
self, and not for setting aside the ex parte 
decree and rehear the original case. The ap- 
plication was dismissed for default and sub- 
sequently application under S. 151, C. P. C. 
for restoration was’ filed. 


Held, that the application under Order 9, , 
Rule 13 could not be treated as an applica- 
tion under Order 9, Rule 13, pure and simple. 
It could be treated as an application under 
Section 10 (2) of the Hindu Marriage Act. 
The application under Section 151, Civil P. C. 
for its restoration on the ground that oppo- 
site party was prevented by sufficient cause 
from appearing in the case was fully com- 
petent and maintainable. AIR 1972 Orissa 
163, Rel. on; AIR 1960 Pat 504, Dist. 

(Para 5) 
Cases Referred : Chronological Paras 


AIR 1972 Orissa 163 = ILR (1971) Cut 1447, 


Anupama Misra v. Bhagaban Misra 3 
AIR 1960 Pat 504 = 1960 BLIR 3254 
Chandrika Singh v. Parsidh Narayan 


Singh 3 
AIR 1959 Pat 121 =-1958 BLIR 783 (EB), 
Doma v. Ram Naresh Lal 3 


Awadh Kishore Prasad and N. K.. 
Ambastha, for Petitioner; Yogendra Mishra, 
for Opposite Party. | 


. ORDER :—— The petitioner has moved 
this Court in its revisional jurisdiction against 
an order of the learned District Judge of 
Muzaffarpur, by which he has allowed the 
application of the opposite party for restor- 
ing a miscellaneous case for fresh hearing 
which had been dismissed for default. 


2. The short facts giving rise to the 
present application are as follows :— 


The petitioner is the wife of the opposite 
party. She made an application under Sec- 
tion 10 of the Hindu Marriage Act (herein- 
after referred to as the ‘Act’) for a judicial 
separation and other reliefs on the ground 
that the opposite party was of unsound mind 
for the last five or six years, in the Court 
of the District Fudge, Muzaffarpur, which 


BR/ER/C162/74/SGR re 


a rere 


1974 


was registered as Miscellaneous Case Ne. 76 
cf 1961. This case was transferred to the 
Court of the First Additional District Judge. 
The opposite party did not appear in spite 
cf all attempts by the Court below and the 
matter was taken up for ex parte hearing on 
14-9-1963, and by his judgment and order 
Gated 30-9-1963, the Additional District Judge 
allowed the application of the petitioner and 
rassed a decree for Judicial separation. There- 
efter on 16-2-1965 an application purporting 
to be under the provision of Order 9, Rule 13 
of the Code of Civil Procedure (hereinafter 
referred to as the ‘Code’) was filed by the 
Opposite party for setting aside the ex parte 
decree, This was registered as Miscellaneous 
case No. 7 of 1965. In this application various 
grounds were taken for setting aside the ex 
parte decree, such as, the question of jurisdic- 
Son of an Additional District Judge to decide 
fhe application under Section 10 of the Act 
and others. This application was filed not In 
the Court of the Additional District Judge 
which had passed the ex parte decree, but in 
the Court of the District Judge himself. This 
miscellaneous case was dismissed for default 
nn 8-6-68. Thereupon the opposite party filed 
an application under Section 151 of the Code 
-ead with Sections 19 and 21 of the Act on 
-he ground that on 8-6-1968, he was 
-1 and was not in a position to attend 
-he Court. The application was resisted by 
-he petitioner, but the learned District Judge 
>y the impugned order allowed the same on 
a finding that the opposite party was serious- 
‘y il on the relevant date and was not in a 
position to attend the Court and as such he 
was prevented by sufficient cause from ap- 
pearing in the miscellaneous case on 8-6-1968 
when it was dismissed for default. Against 
this order, the petitioner has moved this Court 
in its revisional jurisdiction. 


3. In support of this application, Mr. 
Awadh Kishore Prasad, learned counsel for 
the petitioner, raised a point that the earlier 
application namely, Miscellaneous case No. 7 
of 1965, which was filed under the provision 
-of Order 9, Rule 13 of the Code, having been 
dismissed for default, the order was appeal- 
able under the provision of Order 43, 
Rule 1 (d) of the Code, Reliance was 
placed by him in support of this proposition 
on a Full Bench decision of this Court in 
Doma Choudhary v. Ram Naresh Lal, AIR 
1959 Pat 121 (FB). It was submitted that in 
this view of the matter, the subsequent ap- 
plication filed under Sec. 151 of the Code, 
which was registered as Miscellaneous Case 
No. 52 of 1968, was without Jurisdiction and 
the opposite party should have filed an ap- 
peal against the order dated 8-6-1968, In 
Chandrika Singh v. Parsidh Narayan Singh, 
{1960 BLIR 325) = (AIR 1960 Pat 504), Mr. 
‘Sustice (now Hon’ble C. J). Untwalia ex- 
pressed doubts regarding the correctness of 
the aforesaid Full Bench decision. I have 
been informed that the correctness of the 
aforesaid Full Bench decision has been refer- 
red to a larger Bench for its re-considcca.ion. 
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Be that as it may, Er, Mishra, appearing fer 
the opposite party, meets this technical argu- 
ment by placing reliance upon the provision. 
of sub-section (2) of S. 10 of the Act, which 
reads as follows: 


“Where a decree for judicial separation 
has been passed, it shali no longer be obliga- 
tory for the petitioner to cohabit with the res- 
pondent, but the Court may, on the applica- 
tion by petition of either party and on being 
satisfied of the truth of the statements made 
in such petition, rescind the decree if it con- 
siders it just and reasonable to do so.” 


Counsel submitted that Miscellaneous case 
No. 7 of 1965 was only labelled as an applica- 
tion under Order 9, Rule 13 of the Code, but 
in view of the allegations made in the applica- 
tion and the reliefs sought-for in the same, 
it was substantially an application under sub- 
section (2) of S. 10 of the Act, as the prayer 
made by this client was not for setting aside 
the ex parte decree and re-hear the original 
case instituted by the petitioner, but for re- 
scinding the decree for a judicial separation 
itself, Learned counsel placed before me the 
petition filed under Order 9, Rule 13 of the 
Code in extenso in support of this contention. 
Sub-section (2) of Sec. 10 of the Act, inter 
alia, empewers the Court to rescind the decree 
if it considers it just and reasonable to da so 
on an application of either party to the ori- 
ginal application on being satisfied of the 
truth of the statements made in such a peti- 
tion. No indication, however, has been given 
in the said provision as to on what grounds 
or materials or in what circumstances a 
decree for judicial separation can be set aside 
and truth of what kind of facts has tc be 
determined by the Court. There is also 
paucity of Judicial decisions on this question. 
Only one decision of the Orissa High Court 
in Anupama Mishra v. Bhagaban Misra, 
(AIR 1972 Orissa 163) has been cited at the 
Bar in support of the proposition. In that 
case, the husband had initiated a proceeding 
under Section 10 (1) (f) of the Act praying 
for a decree for judicial separation on the 
allegation of adultery against the wife. Al- 
though the wife had entered appearance in 
the proceeding and was contesting the same, 
it was ultimately disposed of ex parte and 
the prayer of the husband for a judicial sepa- 
tation was granted. Thereupon an applica- 
tion under Order 9, Rule i3 of the Code was 
filed by the wife. One of the pleas taken in 
this application by the wife was that the man- 
datory provision of Section 23 of the Act to 
make a reasonable effort by the Court to 
prevent the disruption of marriage was not 
complied with. The petition under Order 9, 
Rule 13 of the Code was treated as one under 
Section 10 (2) of the Act and was disposed 
of as such. À 


4, In pursuance of Sections 14 and 2% 
of the Act, the Patna High Court has alse 
framed rules under tke said Act. Rule 3 lays 
down the form or the proceedirg and Sro- 
vides, inter alia, that a proceeding under sub- 
section (2) of S. 10 for rescinding a decree . 
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for judicial separation shall be initiated by 
an original petition. 


5. Learned counsel for the opposite 
party submitted that Miscellaneous Case 
No. 7 of 1965 was not filed in the Court of 
the First Additional District Judge, Muzaffar- 
pur, which being the Court which had passed 
the ex parte decree, was alone competent to 
entertain the application for setting aside the 
ex parte decree as such, but was filed in the 
Court of the District Judge. On this ground 
also an attempt has been made to draw sup- 
port to the contention that the application 
which was registered as Miscellaneous case 
No. 7 of 1965 should be treated to be an a- 
plication under sub-section (2) of S. 10 of the 
Act. It is well settled and no authority need 
be cited in support of the proposition that 
the provision of the law stated in a petition, 
that is, the label put to the same is of no 
onsequence. The point raised on behalf of 
the Opposite Party has, therefore, got much 
substance and must be accepted. Miscellane- 
ous Case No. 7 of 1965 cannot be treated as 
an application under Order 9, Rule 13 of the 
Code, pure and simple, and the Full Bench 
decision of this Court referred to above has 
no application. I have already stated that 
the correctness of the said decision has been 
doubted and the latter has been referred <o 
a larger Bench for re-consideration. That 
apart, the Court below has recorded a find- 
ing in favour of the opposite party that he 
was prevented by sufficient cause from appear- 
ing on the date the miscellaneous case was 
dismissed for default, and if the said mis- 
cellaneous case is treated as a proceeding 
under sub-section (2) of S. 10 of the Act, 
the point raised on behalf of the petitioner 
automatically fails. The application under 
Section 151 of the Code which was registered 
as Miscellaneous Case No. 52 of 1968 was 
fully competent and maintainable in the 
Court below. 


6. As already stated above, the point 
raised on behalf of the petitioner has got no 
merit, and the other finding being a finding 
of tact, could not be interfered with in ex- 
ercise of revisional jurisdiction by this Court. 


7. ` The only point raised on behalf of 
the petitioner having failed, this application 
must be dismissed. In the circumstances cf 
this case, however, I direct the parties to bear 
their own costs. 








Application dismissed. 
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Dhanusdhari Rai and others, Petitioners 
v. Man Mohan Rai and _ others, Opposite 
parties. 

Civil Revn. No. 933 of 1972, D/- 7--11- 
1973, against order of R. K. Singh, Munsif 
2nd Court at Sitamarhi, D/- 6-6-1972. 
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Index Note:— (A) Land Acguisition 
Act (1894), Section 30 — Dispute as to ap- 
portionment necessarily involves determina- 
tion of title — Same question cannot be tried 
and determined in subsequent suit. (X Ref.- 
Sec. 53) — (K-Refi— Civil Procedure 
Code (1908) Section 11 — Res judicata). 

Brief Note:— (A} Under Section 53 of 
the Act provisions of the Code of Civil Pro- 
cedure apply to proceedings under the Act. 
Where the Court, on a reference to it under 
Section 30 of the Act, considered all rele- 
vant evidence and material produced and 
finally concluded that the land in question 
was exclusively allotted to one of the parties, 
the adjudication under the Act is subject to 
the principles of res judicata as adjudication 
by Courts under the Code. The same ques- 
tion cannot be tried and determined by any 
other court in a subsequent “suit as right to 
apportionment necessarily involves the de- 
termination of title. AIR 1939 Sind 66 and 
AIR 1959 Mys 265 Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1959 Mys 265 = ILR (1959 Mys 1, 

Boregowda w. Subharamiah T 
AIR 1939 Sind 66 = ILR (1939 Kar 152, 
Fateh Mahomed v. Thariomal Jethomal 
7 


Harikishore Thakur, for Petitioners 
B. N. Agrawal, for Opposite Parties. 


ORDER:— The defendants Ist party, 
who are brothers, have moved this Court in 
revisional jurisdiction against the Order of 
the learned Munsif for deciding the question 
of res judicata as a preliminary issue against 
them. 


2. The facts giving rise to this appli- 
cation are as follows: In a partition suit 
No. 20 of 1946 by petitioner No. 1 against, 
opposite party Nos. 1, 2 and others, who 
were the members of a joint Hindu family, 
survey Plots Nos. 614 and 615 and a portion 
of survey plot No. 616 along. with other 
plots are said to have been allotted to the 
share of the petitioner No. 1 who came in 
exclusive possession of the same. These 
plots were acquired by the State Govern- 
ment for construction of a bundh and the 
award for a sum of Rs. 1,415.51 was pre- 
pared in favour of both the petitioners. An 
objection was raised by opposite party 
No. 1 before the Land Acquisition Officer 
claiming the compensation money himself. 
The Land Acquisition Officer, in view of 
the dispute regarding apportionment of the 
compensation money, referred the dispute 
for the decision of the Civil Court and the 
learned Additional Subordinate Judge, 
Muzaffarpur, after taking evidence and hear- 
ing the parties, held that the claim of the 
opposite party was untenable and the award 
in question was prepared in favour of the 
petitioners. An appeal was filed by oppo- 
site party No. ÍI against the said judgment 
before the District Judge, Muzaffarpur, 
which was registered as Miscellaneous Ap- 
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deal No. 121 of 1963 and was dismissed on 
che 23rd of January, 1967. 


3. Opposite party No. 1 thereafter 
filed a money suit in the court of the Mun- 
„if at Sitamarhi in the year 1968 for a de- 
claration that he was entitled to get one 
third amount out of the compensation 
money. The petitioners filed a petition on 
the 26th July, 1968, in the said suit for dis- 
missal of the same on the ground of res 
judicata. Long thereafter, on the 6th Sep- 
tember, 1971, the plaint was amended and 
the suit was converted from money suit into 
title suit and a further declaration for one 
third share in the Lands acquired by the 
State Government was sought and opposite 
party No. 2, his son, was also added as 4 
co-plaintiff in the suit. 


i- 4 By the impugned order, the learn- 
ed’ Munsif has held that, inasmuch as, in 
the present suit, a question for determina- 
tion of the title of the plaintiff was also 
arising, the earlier decision would not apply 
as.res judicata and the present suit was 
maintainable. The petitioners have, there- 

_ fore, moved this Court as stated above. 


. 5. It is difficult to sustain the order 
of the court below. The Civil Court, on a 
reference to it under Section 30 of the Land 
Acquisition Act (hereinafter referred to as 
‘the Act’), had considered all the relevant 
evidence and materials produced by the par- 
ties and had come to the conclusion that, by 
a partition in the family of the parties, the 
lands in question were exclusively allotted to 
the share of petitioner No. 1. In paragraph 
5 of the plaint of the present suit, opposite 
party No. 1 has stated that he purchased 
3 khathas 9 dhurs of the lands in question 
under a Kebala dated the 6th October, 1953, 
“in the name of his son Maheshwar Narayan 
(Plaintiff No. 2) from a different co-sharer. 
This date is certainly much beyond the date 
of the partition suit which was of the year 
1946 under which the petitioners were al- 
lotted the properties in question and the 
Civil Court recorded the definite finding that 
the petitioners alone became the exclusive 
owners of the plots in question. 


6. By virtue of Section 53 of the 
Act, the provisions of the Code of Civil 
Procedure, so far as they are not inconsis- 
tent with the Act, apply to the proceeding 
under the Act before the Court and, there- 
fore, it was competent to the Civil Court, 
when the dispute was referred to it to con- 
sider the claim of the respective parties who 
appeared before it. The claim of the plain- 
tiff No. 1 was, therefore, fully adjudicated 
upon by the Civil Court and the said adjudi- 
cation under the Act is, in my opinion as 

“much subject to the principles of res judicata 
as adjudication by courts under the Civil 
Procedure Code. The scope of adjudication 
under Section 30 of the Act on a reference 
arises only when a dispute regarding appor- 
tionment of the compensation money arises 
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between different claimants. It is only the 
question of the right and title of the respec- 
tive claimants to the apportionment of the 
compensation money which is referred for 
determination by the Civil Court under Sec- 
tion 30 of the Act and those parties are 
certainly bound by the adjudication of the 
Court and the same question cannot be tried 
and determined by any other Court in a 
subsequent suit as the fright to apportion- 
ment necessarily involves the determination 
of the title of the claimant or the objector 
in the properties which may be the subject 
matter of the acquisition, because it is only 
on the determination of this condition prece- 
dent that the Court determines the question 
as to person entitled to the compensation or 
its apportionment. 


7. A complete machinery has been 
provided under the Act itself for the final 
determination and adjudication of this con- 
troversy between the rival claimants. I am 
also supported in my view by a Bench deci- 
sion of the. Sind Judicial Commissioners 
Court in the case of Fateh Mahomed v. 
Thariomal Jethomal (AIR 1939 Sind 66) and 
also by another decision in Boregowda vV. 
Subharamiah (AIR 1959 Mys 265). 


8. Faced with this difficulty, 
Mr. Bishwanath Agrawal submitted that peti- 
tioner No. 2 was not a party in the earlier 
proceeding and, therefore, that decision would 
not apply as. res judicata at least so far as 
the second plaintiff was concerned. There 
is no difficulty to reject this contention at 
once in view of the clear statement of plain- 
tiff No. 1 in the fifth paragraph of the 
plaint, referred to above, to the effect that 
it was he who purchased the lands~in suit 
in question in the ‘name of the second plain- 
tiff. Mr. Agrawal further contended that 
some of the. properties in the suit were dif- 
ferent from those which were the .subject 
matter of the acquisition proceeding. This 
contention also seems apparently untenable 
inasmuch as the’ whole claim of the plain- 
tiffs is based upon the acquisition proceed- 
ing. However, it is made clear that this bar 
of res judicata would not apply to those 
properties, if there be any. 


9, From the discussions made above, 
it is apparent that the learned Munsif has 
committed an apparent error of jurisdiction 
and his order in question must be set aside. ` 
This application, accordingly succeeds, but 
in the circumstances of this case, I shall 
make no order as to costs. 


Revision allowed, 


"4 Vat. [Prs. 1-3] 
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f Smt. Ambika Bhawani Devi, 
v. Chandrika Singh, Respondent, 


Letters Patent Appeal No. 8 of 1968, 
D/- 21-9-1973, from decision of Shambhu 
ria Singh, reported in AIR 1968 Pat 

Index Note-— (A) Limitation Act 
(1908), Sch. 1 Art. 62 — “Money received 
by the defendant for the plaintiff's use” — 
Interpretation of. 


Brief Note:— (A) The expression ‘monev 
received by the defendant for the plaintifi’s 
use’ does not mean that when the defendan: 
received the money, he must have intended 
to receive it for the plaintiff’s use either ex- 
pressly or by necessary implication. If, in 
fact, the defendant received the money which 
on the date of receipt did not belong ta 
him in the eye of law but belonged to the 
plaintiff then also Art. 62 will be attracted 
and the starting point of limitation, will be 
the date when the money is received. If 
there was a legal bar in the way of the 
plaintiff in making a claim to the money on 
the date when it was paid to the defendant 
then, surely, Art. 62 will not come into 
force; nor will it come into force on remo- 
val of the bar. In such a case, the Article 
applicable would be Art. 120. Intention of 
the person paying the money to the defen- 
dant is also not relevant. AIR 1968 Pat 410, 
Reversed; AIR 1916 Pat 54, Dissented from. 
(Case law discussed). (Para 9) 


Appellart 


Cases Referred: | Chronological Paras 
AIR 1972 Pat 357 = 1971 Pat LIR 597, 
Patna Municipal Corporation v. M/s. 


Shree Bihariji Mills Ltd. a 
AIR 1965 SC 1773 = (1965) 2 SCR 577, 


Venkata Subbarao v. State of Andhra 
Pradesh 7, 8 
AIR 1961 Madh Pra 320 = 1961 Jab LJ 
589, Govind Singh v. State of Madhya 


Pradesh 8, 11 
AIR 1953 Bom 79 = 54 Bom LR 829, 
Lingangouda Marigonuda v. Lingangouda 
Fakirgouda 8 
AIR 1923 Cal 379 = ILR 50 Cal 475, 
Anantram v. Hem Chandra 8 
AIR 1916 Pat 54 = 1 Pat LJ 374, Harihar 
Misser v. Syed Mohammed 9 
(1905) ILR 32 Cal 527 = 1 Cal LJ 167, 
Mohamed Wahib v. Mohamed Ameer 8 


J. C. Sinha, Shambhu Barmeshwar Pra- 
sad and Rameshwar Prasad II, for Appel- 
lant; Kedar Nath Varma, for Respondent. 


UNTWALIA, C. J..— This is a Letters 
Patent Appeal by the defendant on grant of 
leave under Clause 10 of the Letters Patent 
by the learned Single Judge who decided the 
connected Second Appeal. The facts may 
be taken from the judgment of this Court. 
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Late Rai Bahadur Kedar Nath and three 
others were proprietors of eight annas share 
in Mahal Mordih Kalaunde bearing Tauzi 
No. 3195/1 in pargana maher, Thana Fateh- 
pur in the district of Gaya. They were re- 
corded as such in register D. The Mahal" 
comprised of four villages. On 13-1-1947 
the Tauzi (which, hereafter in this judgment, 
will mean the eight annas share of the re- 
corded proprietors in the Mahal) was sold 
for atrears of land revenue by the Collector 
of Gaya and was purchased by the plaintiff 
respondent. After confirmation of the sale, 
he took delivery of possession on 26-9-1947. 
Plaintiffs name, however, was not recorded 
in register D. Arrears of cess fell due. In 
a certificate proceeding started under the 
Bihar and Orissa Public Demands Recovery 
Act, 1914 (hereinfater called the Act), the 
Tauzi was sold for arrears of cess on 28-3-“ 
1949. The certificate proceeding in the first 
instance was started against a dead person 
but subsequently the heirs of Kedar Nath 
were substituted in the proceeding. When 
the property was' sold on 28-3-1949, the 
heirs of Kedar Nath were on the record. 
Plaintiff, however, was not in the picture at 
all; at no stage of the Certificate proceeding 
plaintiffs name was ever shown as a certi- 
ficate-debtor. 


2. In the Certificate sale held on 
28-3-1949 one Jadunandan Prasad was the 
auction-purchaser of the Tauzi. By a register- 
ed sale deed dated 9-9-1949 he sold the pro- 
perty to the defendant appellant. The Tauzi 
was again sold on 10-10-1949 for arrears of 
land revenue; in this sale the auction-pur- 
chaser was the defendant’s husband. The 
amount of revenue which was due was about 
Rs. 120/-. The Tauzi was sold for 
Rupees 3,500/-. Thus there was a surplus 
amount to the tune of Rs. 3,380/- approxi-~ 
mately. Both plaintiff and defendant applied 
before the Collector for the payment of the 
surplus amount, the former claiming: that 
on the date of the revenue sale, i.e, on 10-10- 
1949 plaintiff was the owner of the Tauzi 
and was, therefore, entitled to the surplus 
amount and defendant claiming that she had 
purchased the property from Jadunandan 
Prasad who had purchased it in the certifi- 
cate sale and, therefore, she was the owner 
of the Tauzi when revenue sale took place 
and she was entitled to the money. The 
Collector by his order dated 8-2-1952 held 
that the defendant was entitled to get the 
money. Accordingly the surplus amount 
was paid to her on 14-2-1952. 


3. The plaintiff thereafter instituted 
a Miscellaneous case under Section 29 of 
the Act for setting the sale held on 28-3-1949 
aside. The certificate officer by his order 
dated 3-6-1953, a copy of which is Ext. 8/a 
in the suit, set aside the sale. Jadunandan 
Prasad who was the auction-purchaser at the 
certificate sale filed Certificate Appeal 
No. 162 of 1953-54 which was dismissed 
by the Senior Deputy Collector with appel- 
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iate powers on 13-4-1954; a copy of his 
order is Ext. 8. It may also be stated here 
chat after setting aside of the sale the plain- 
iff again went to the Collector for payment 
of the surplus money but he directed him to 
seek his remedy in a civil court. Accord- 
ingly, the plaintiff instituted the suit giving 
tise to this Letters Patent Appeal on 1-12-1956 
for recovery of the surplus money aforesaid 
with interest. 

4. The main bone of contention all 
throughout in this case between the parties 
is whether the suit is barred by limitation. 
If Article 62 of the Limitation Act, 1908 is 
applicable to the facts of the case then obvi- 
ously the suit filed beyond three years of 
the dete of payment of money to the defen- 
dant was barred by’ limitation. If, how- 
. ever, if was governed by the residuary Arti- 
“cle being Article 120, as has been held 
throughout, then the suit was not barred by 
limitation. The trial court decreed the suit 
with interest from the date of payment of 
the money to the defendant till the institu- 
tion of the suit as also interest pendente 
lite and future. The lower appellate court 
‘affirmed this decree. The High Court has 
held that the plaintiff was not entitled to in- 
terest prior to the institution of the suit and 
hence the decree passed by the courts be- 
low has been modified to some extent. On 
grant of leave, as stated earlier, the defen- 
ay has presented this Letters Patent Ap- 
peal. 


5. Various decisions have been dis-. 


cussed by the learned Judge in this judg- 
ment under appeal. On consideration of 
the law enunciated in them. the learned 
Judge was of the opinion that in many of 
the cases in which Article 62 was applied 
the defendant could not claim that on the 
“day he received the money he was legally en- 
titled to it. Finally the view formulated by 
the learned Judge is in these terms— 


“Tt follows, therefore, that if, when de- 
fendant receives the money, plaintiff is not 
entitled to it by reason of an adverse judg- 
ment then existing against him, the mere cir- 
cumstance that by the subsequent reversal of 
that judgment plaintiff became entitled to the 
money, could not make Article 62 applicable 
and mn such cases Article 120 would apply.” 


€. In the opinion of the learned 
Judge, so long the certificate sale held on 
28-3-1949 stood and was not set aside by a 
competent court, the plaintiff could not say 
that he was entitled to the money which was 
paid to the defendant on 14-2-1952. When 
an argument was advanced before him that 
according to the plaintiff’s case the sale was 
void and; therefore, even on the date of pay- 
«ment he was entitled to the money, it was re- 
pelled by taking the view that the sale was 
not void but was voidable. 


re Mr. J. C. Sinha, learned Counsel 
for the appellant, mainly placed reliance 
upon only two decisions—one of the Supreme 
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Court and the other of this Court, they are— 
A. Venkata Subbarao v. State’ of Andhra 
Pradesh (AIR 1965 SC 1773) and the Patna 
Municipal Corporation v. M/s. Shree Bihariji 
Mills Ltd. (AIR 1972 Pat 357). Learned 
Counsel further submitted that when the 
money was paid to the defendant on 14-2- 
1952, there was no impediment in the way 
of the plaintiff in his straight going to the 
civil court to file a suit for recovery of the 
money, as, on the facts and in the circum- 
stances of this case, his right in the Tauzi 
was not at all affected by the certificate sale 
held on 28-3-1949, because under Section 26 
of the Act, as it stood at the time of the 
said sale, only the right, title and interest of 
the certificate debtor, which was nil, passed 
in that sale and no part of the right, title 
and interest of the plaintiff passed. Hence, 
learned Counsel submitted that in view of the 
principle enunciated in the two decisions 
mentioned above it must be held that Arti- 
cle 62 governed this case and the suit was 
barred by limitation. After careful consi- 
deration and scrutiny of the matter, the argu- 
ment put forward on behalf of the appellant 
rR been found to be sound and must suc- 
ceed. 


8. Tt is not necessary to discuss the 
various cases on the point when we have got 
an authoritative pronouncement of the law 
by the Supreme Court in the case of Venkata 
Subbarao AIR 1965 SC 1773. Ayyangar, J., 
delivering the judgment for himself and 
Bachawat, J., and, on this point Sarkar, J., 
as he then was, does not seem to have struck 
any note of dissent, posed certain questions in 
paragraph 55 of the judgment at page 1791 
in these terms— 


“(1} Does Article 62 embody the essen- 
tial elements of the action known in English 
Law and pleading as the ‘action for money 
had and received’ to the plaintiff’s use?” (2) 
Does the fact that at the moment of receipt 
the defendant intended to receive the money 
for his own benefit and not for the sake of 
the plaintiff render the Article inapplicable ? 
Stated in other terms is a literal compliance 
with the words that the money must have 
been received by the defendant for the plain- 
tiffs use necessary before the Article ap- 
plies, or is it sufficient that the circumstances 
of the case are such that the plaintiff being 
entitled in equity to the money, the law would 
impute to the defendant the intention to hold 
it for the plaintiff’s use and cornpel a refund 
of it to the plaintiff.” 


The Supreme Court approved the view of 
Mookerjee, J., in Mohamed Wahib v. 
Mohomed Ameer, (1905) ILR 32 Cal 527 by 
quoting a passage from page 533, which mins 
as follows:— 

“The Article, when it speaks of a suit for 
money received by the defendant for the 
plaintiff’s use, points to the well-known Eng- 
lish action in that form; consequently, the 
Article ought to apply wherever the defen- 
dant has received money which in justice and 
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equity belongs to the plaintif under circum- 
stances which in law render the receipt of 
it, a receipt by the defendant to the use of 
the plaintif”, 

Elaborating this dictum of the Calcutta High 
Court, the Supreme Court has said— 


“In other words, the learned Judge held 
that it was not necessary in order to attract 
Article 62 that at the moment of the receipt 
the defendant should have actually intended 
to receive it for the use of the plaintiff and 
that it was sufficient if the receipt was in 
such circumstances that the law would impute 
to him an obligation -to retain it for the use 
of the plaintif and refund to him when de- 
manded.” 


The decision of the Calcutta High Court in 
Anantram v. Hemechandra, AIR 1923 Cal 
379, which has been followed by the Bom- 
bay High Court in Lingangouda Marigouda 
v. Lingangouda Fakirgouda, AIR 1953 Bom 
79 putting a literal construction on Article 62 
was not approved. And, finally in paragraph 
62 some illustrations were given to point ow 
in which cases Article 62 will not apply. 
One of these illustrations is in these terms— 


“Lastly, if the right to refund does noz 
arise immediately on receipt by the defendan- 
but arises by reason of facts transpiring sub- 
sequently, Article 62 cannot apply, for it pro- 
ceeds on the basis that the plaintiff has a 
cause of action for instituting the suit at the 
very moment of the receipt.” 


The decision of the Madhya Pradesh High 
Court in Govind Singh v. State of Madhye 
Pradesh, AIR 1961 Madh Pra 320 was also 
approved in paragraph 63. 


9, It would thus be seen that the 
law laid down by the Supreme Court is that 
the expression in column 1 of Article 62 of 
the First Schedule to the Limitation Act, 
1908 — ‘money received by the defendant 
for the plaintiff’s use? —— does not mean that 
when the defendant received the money, he 
must have intended to receive it for the 
plaintifi’s use either expressly or by neces- 
sary implication. In passing, I may just ob- 
serye that the test laid down by this Court 
in the case of Harihar Misser v. Syed Mo- 
hammed, AIR 1916 Pat 54 that the matter 
will depend upon the intention of the person 
paying the money to the defendant, is irrele- 
vant and does ‘not find support from any 
decision. The Supreme Court pointed out 
that if, the fact, the defendant received the 
money which on the date of receipt did not 
belong to him in the eye of law but belonged 
to the plaintiff then also Article 62 will be 
attracted and the starting point of Hmitation, 
as given in column 3, will be the date when 
the money is received. If there was a legal 
bar in the way of the plaintiff in making a 
claim to the money on the date when it was 
paid to the defendant then, surely, Arti- 
cle 62 will not come into force; nor, will it 
come into force on removal of the bar. In such 
a case, obviously, the Article applicable would 
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be Article 120. Question in this case is whe-[ 
ther, as a matter of law, if was incumbent 
on the plaintiff to get the sale set aside or 
declared void before he could claim the 
money from the defendant. If that be so, 
then Article 120 has rightly been applied by 
the courts below as also by this Court. If, 
on the other hand, the plaintiff, in the eye 
of law, was entitled to the money paid to 
the defendant on 14-2-1952 then on this date 
for its recovery he could straightway go to 
the Civil Court. In that event the law of 
limitation in accordance with the language in 
Article 62 will govern the case. For decision 
of this question an important point which is 
purely a question of law seems to have been 
missed by all the courts below and that is 


this, 


10. 
Stage on the fact that on the date of the 
certificate sale, i.e.. 28-3-1949 the tauzi be- 
longed to the plaintiff. Although he was res- 
ponsible for not paying the cess dues, the 
authorities, when they proceeded to realise 
the dues through certificate sale, forgot that 


the Tauzi had already been sold in the reve- ~ 


nue sale to the plaintiff and no right, title 
and interest was left in the original proprie- 
tors on the date of the certificate sale. Sec- 
tion 26 (1) of the Act provides— 


“Where property is sold in execution of 
a certificate there shall vest in the purchaser 
merely the right, title and interest of the 
certificate-debtor at the time of the sale, even 
though the property itself be specified.” 


Sub-section (6) was added in Section 26 by 
Bihar Public Demands Recovery ` (Second 
Amendment) Act, 1951 (Bihar Act It of 
1952). This sub-section places the certificate 


sale for realisation of cess dues more or less a 


on the footing of the revenue sale where 
not only the right, title and interest of the 
certificate debtor passes but the Tauzi itself 
passes to the purchaser. But, obviously, the 
language of sub-section (6) is prospective and 
cannot govern a sale which was held before 
the introduction of this sub-section in Sec- 
tion 26 of the Act. It is, therefore, clear that 
on 28-3-1949 the right, title and interest of 
the certificate-debtor passed on to Jadunan- 
dan Prasad, the right, title and interest of 
the certificate-debtor on that date was nil, 
the whole of it had vested long ago in the 
plaintiff and even on that date it was in the 
plaintiff. That being so, the plaintiff was not 
the person whose interest was affected by the 
sale and it was not necessary for him to go 
to the Certificate Officer under Section 29 of 
the Act for setting aside the sale. He was 
ill-advised to do so. Straightway he could 


Attention must be focussed at this: 
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institute a suit in the Civil Court and esta-, ° 


blish the fact that the Tauzi belonged to him 
on the date of the second revenue sale as his 
right, title and interest had not been affected 
by the certificate sale and, therefore, he was 
entitled to the surplus money which had 
wrongly been handed over to the defendant. 
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11. While following the decision of 
the Supreme Court, Shambhu Prasad Singh, 
J., sitting in Division Bench, who had de- 
cided the present Second Appeal sitting singly, 
.tepelled the argument that if the plaintiff 
‘could not get the money without the institu- 
tion of a suit then he had no right to claim 
the money on the date when it was paid to 
the defendant in these terms— 

“In every case of illegal realisation of 
money, if the money is not returned yolun- 
tarily by the defendant, the plaintif has to 
get a finding from the court that the reali- 
sation was illegal. That is not a fact trans- 
piring subsequently upon which the right to 
refund arises. Where on the date the money 
is realised, the realisation is illegal, the right 
to refund arises immediately and in my opin- 
ion, suits for recovery of such money insti- 
tuted before the new Limitation Act came 


into force would be governed by Article 62, 


of the first Schedule to the Indian Limita- 
tion Act (Act 9 of 1908).” 

In the Madhya Pradesh case AIR 1961 Madh 
Pra 320 tax had to be paid with the return 
and the assessee was not entitled to the re- 
fund of any portion of the tax paid under 
the rules until the assessment was made. 
Therefore, on the date of the excess pay- 
ment plaintiff was not entitled to the money. 
There was an impediment in his way in get- 
ting it. The impediment was removed when 
the assessment order was passed. And, that 
is the reason that Article 62 could .not be 
applied and Article 120 was applied. 


11-A. ` On a careful consideration of 
the matter, therefore, in my judgment, Arti- 
cle 62 of the Limitation Act, 1908 would ap- 
ply in this case and the suit of the plaintiff 
was filed beyond three years of the date of 
payment of the money to the defendant; 
“hence it was barred by limitation. There does 
not seem to be any justifiable escape in law 
from this position. That being so, this Letters 
Patent Appeal is allowed, the judgments and 
decrees of all the three Courts below are set 
aside and the plaintiff’s suit is dismissed but 
in the circumstances both the parties are di- 
rected to bear their own cost throughout. 


S. K. JHA, J.: — I agree. 
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Kusheshwar Singh v. State of Bihar (S. K. Jha J.) 
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Brief Note: — (A) Government is not 
exempt from liability arising out of represen- 
tations made by it relying upon which a citi- 
zen has altered his position to his prejudice. 
The petitioner who was the highest bidder at 
a public auction for the settlement of a Ghat 
paid a part of the amount immediately as re- 
quired and was given a temporary parwana. 
He thereupon invested huge sums of monty 
over the improvement, running and manage- 
ment of the Ghat. The Government there- 
after arbitrarily thought of cancelling the set- 
tlement and settling the Ghat in favour of a 
third person. It was held that a writ must 


issue. AIR 1968 SC 718 and AIR 1971 SC 
1021, Rel. on. (Paras 5, 6) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1021 == (1970) 3 SCR 854, 
Century Spinning and Weaving Co. Ltd. v. 
Ulhasnagar Municipal Council 5 

AIR 1968 SC 718 = (1968) 2 SCR 366, 
Union of India v. M/s. Anglo Afghan 
Agencies Ltd. 5 


Kailash Rai and A. B. Ojha, for Peti- 
tioner; Balbhadra Prasad Singh Advocate- 
General, Birendra Prasad Sinha, Govt. Plea- 
der IJ and Shashank Kumar Singh, Jr. Coun- 
sel to Govt. Pleader H and Rana Pratap 
Singh II, for Respondents. 


S. K. J:— The petitioner, Ku- 
sheshwar Singh, bas made a prayer for issu- 
ance of an appropriate writ commanding res- 
pondents 1 and 2 to make settlement of the 
Ghat in question with the petitioner and for 
an injunction restraining them from making 
any such settlement in favour of respondent 
No. 3 Ramanand Anarya. 


2 The facts in this case are not very 
much in dispute. There is a Ghat named 
Ganjpathara to Chechar Khalsa on the river 
Gandak near Hajipur, of which the pet- 
tioner had taken settlement for three year 
from 1970-71 to 1972-73 on an annual jama 
of Rs. 25,205/-. The term of settlement in 
favour of the petitioner being due to expire 
on the 31st of March, 1973, in February, 
1973 the Collector of Vaishali, respondent 
No. 2, invited the public by a public notice 
to participate in a-public auction to be held 
on 26th February, 1973, for settlement of the 
said Ghat for the year 1973-74. A copy of 
the public notice has been annexed te the 
supplementary affidavit filed on behalf of the 
petitioner as Annexure 4 to this petition, 
copy of which had been forwarded to each 
of many officers mentioned at the bottom cf 
the notice, including the Commissioner of 
Tirhut Division. Covies of that notice were 
also forwarded, presumably, to persons who 
had already, somehow of other, showed will- 
ingness to participate in any such public aws. 
tion. The list of sack persons shows the 
name of the petitioner as well as that of res- 
pondent No. 3, Ramanand Anarya. The pub- 
lic auction, for one reason or the other, 
could not be held on 26th February, 1973, 
as originally scheduled, and was postponed 
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to och March, 1973. According to the case 
of the petitioner, many persons participated 
at ihe public auction and respondent No. 3 
was also present at the auction, but ulti- 
mately the petitioner’s bid having been found 
to be the highest namely, Rs. 26,000/- was 
accepted by the Collector, respondent No. 2 
ard in pursuance of the provisions contain- 
ed in the public motice respondent No. 2 
airected the petitioner to deposit half of the 
money plus the security money at the rate of 
Z per cent at the knock of the hammer or 
soon thereafter. The petitioner deposited 
Rs. 13,000/- being half of the auction money 
offered with the security money at the rate 
of 2 per cent. On 2nd April, 1973, the Col- 
lector, Respondent No. 2, issued a provi- 
sional Parwana of settlement to the petitioner 
ard the petitioner was put in possession over 
the Ghat as settlee. Thenceforth the peti- 
tioner continued to realise the tolls as usual. 
3t also appears from the statement made in 
paragraph 12 of the petition read with An- 
rexure 2 to the writ application that the peti- 
tioner had invested huge sums of money over 
the improvement, running and management 
of the Ghat and also in making temporary 
constructions for keeping the persons employ- 
ed by him. So far, there does not seem to 
be any dispute between the parties. 


3. On the 9th of April, 1973, the 
netitioner learnt that the Ghat was being 
thought to be settled or had been decided by 
the authorities concerned to be settled with 
respondent No. 3. On further query, the 
petitioner found out that instruction had 
been issued by the State of Bihar, respondent 
No. 1, in their Revenue Department, that the 
Ghat in question should be settled with res- 
pondent No. 3, Ramanand Anarya, who 
claimed himself to be the Secretary of a 
Union called the All India Labourers’ Co- 
cperative Union. On 12th April, 1973, the 
petitioner filed an application before the Col- 
Jector, respondent No. 2, requesting him to 
inform about the actual state of affairs or 
developments which had taken place in the 
matter of settlement. And, in that applica- 
tion, a copy of which is Annexure 2 to the 
writ application, it was asserted in paragraph 
10 that, if any fresh bid were going to he 
held, the petitioner was even prepared to par- 
ticipate at such a bid and he also gave an 
assurance that he would offer the highest 
amount at any bid, if re-held. The petitioner, 
of course, in that application protested against 
any justification for holding such a re-bid, 
his highest bid having been accepted, a pro- 
visional Parwana having already been grant- 
ed to him on representation of the revenue 
authorities half the bid money along with 2 
per cent security having already been depo- 
sited by him and huge expenses, as already 
indicated, having already’ been incurred for 
the purpose. 
pondence, the petitioner ultimately found that 
orders have been issued by the Revenue De- 
partment of the State of Bihar, respondent 
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No. 1, for the settlement of the Ghat in ques- 
tion in favour of respondent No. 3 for a 
sum of Rs. 26,500/-. $ 


å. 


are (i) that Ramanand Anarya, respondent 
No. 3, is not the secretary of any registered 
Co-operative Society and that the so-called 
All India Labourers’ Co-operative Union is 
a merely fake Union of which he alleges 
himself to be the Secretary and (ii) that at 
the public auction held on the 6th of March, 
1973, respondent No. 3 was present but he 
did not choose to participate in the bid, lead- 
ing to the inference that he was merely inter- 
ested in seeing as to what was the maximum 
amount that was bid by the highest bidder at 
such an auction. The petitioner’s case, as 


argued by learned Counsel for the petitioner, 


is that having thus found out that the peti- 
tioner’s bid was the highest, namely, that of 
Rs. 26,000/- respondent No. 3 managed 
somehow or the other to have an order from 
the Revenue Department in his favour for 
a settlement with him for a sum of Rupees 
26,500/- by private negotiation. Respondent 
No. 3 is represented by Mr. Rana Pratap 
Singh, IT. No counter-affidavit has been filed 
on his behalf, denying the assertions made by 
the petitioner. Learned Advocate-General 
who appeared for respondents 1 and 2 pro- 
duced the original records with regard to the 
settlement of the Ghat in question for peru- 
sal of the Court, and on the notings of the 
Revenue Department, when he was confront- 
ed with the position that the Government 
themselves were very much doubtful in regard 
to the genuineness of the claim of respon- 
dent No. 3 learned Advocate-General very 
fairly conceded that he was not in a position 
to support the stand of respondents 1 and 2 
taken in the counter-affidavit to the effect 
that respondent No. 3 was the Secretary of 
a registered Co-operative Society. Quite ob- 
viously, this position could not have been 
contested by the learned Advocate-General, 
especially in view of Annexure 6 to the fur- 
ther supplementary affidavit filed by the peti- 


tioner, which purports to be the information 


given to the petitioner by the Assistant Re- 
gistrar, Co-operative Societies, Hajipur, in 
response to a query made by the petitioner, 
that from a perusal of the register regarding 
registered Co-operative Societies, it is clear 
that there is no society registered in it of 
the name of AH India Labourers’ Co-opera- 
tive Union. The only ground. of defence put 
forward on behalf of the learned Advocate- 
General was that it was in the financial inte- 
rests of the State to accept a bid even by 


Two facts which have been clear- - 
ly asserted by the petitioner in his petition ~ 
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a private negotiation or treaty since an excess __ 


of Rs. 500/- would be coming to the coffers 
of the State exchequer the amount in excess 
over the amount fetched by the bid held 
at the public auction. In face of the facts 
noticed above, namely, that respondent No. 
3 was present at the public auction and did 
not choose to participate the:cin and that 
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the petitioner had even subsequently intimat- 
ed to the authorities concerned that if the 
pecuniary interest of the State were the sole 
concern of the Revenue Department he was 
‘prepared to re-bid at any public auction to 
be re-held, with an assurance that he would 
bid the highest amount, which facts are 
borne out by the different records brought to 
our notice as well as by the different an- 
nexures to the writ application, the argument 
with regard to any pecuniary benefit to the 
State has been advanced merely to be reject- 
ed. It goes without saying that the petitioner 
had acted on a representation made by the 
revenue authorities, presumably under the 
authority of the’ Commissioner of Tirhut 
Division and, acting on such representation, 
had altered his position to his prejudice. 


i 5. Learned Advocate-General pointed 
out that no case of mala fide has been made 
out in this petition and that, therefore, the 
justiciability of settlement even by private 
treaty or negotiation was not entertainable. 
It is true that no case of mala fide has either 
been alleged or proved'in this case. But it 
is a well settled principle of law that even 
administrative and executive acts are as much 
open to challenge as other acts, if a case as 
to their being mala fide or wholly arbitrary 
and high handed in nature is made out. As 
has been laid down by the Supreme Court in 
Union of India v. M/s. Indo Afghan Agen- 
cies Ltd., (1968) 2 SCR 366 = (AIR 1968 
SC 718), the Government are not exemot 
from the equity arising out of the acts done 
by citizens to their prejudice, relying upon 
the representation made by the Government. 
In the present case, such a representation will 
be deemed to have been made by the Commis- 
sioner who was the competent authority. 
{Though the discretion to be exercised in writ 
jurisdiction has been repeatedly held not to 
be used loosely, it is also well settled that a 
party claiming to be aggrieved by the action 
of a public body or authority on the plea 
that the action is unlawful or high handed or 
arbitrary or unjust is entitled to the exercise 
of such judicial discretion. The objection 
raised by the learned Advocate-General with 
regard to the maintainability of this writ ap- 
plication on the facts aforesaid can best be 
gountered by using the language of their 
Lordships of the Supreme Court in Century 
Spinning and ‘Manufacturing Co. Ltd. v. 
Ulhasnagar Municipal Council, AIR 1971 SC 
1021 at page 1024— 

“A representation that something will be 
done in future may involve an existing in- 
tentien to act in future in the manner re- 
presented. If the representation is acted upon 
by another person it may, unless the statute 
governing the person making the representa- 
tion provides otherwise, result in ap agree- 
ment enforceable at law: if the statute requires 
that the agreement shall be in a certain 
form, no contract may result from the re- 
presentation and acting therefor but the 
law ig got powerless to raise im appropriate 
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cases an equity against him to, compel per- 
formance of the obligation arising out of his 
representation.” 


And, public bodies or Government have 
been treated at par with private individuals 
in the exposition of law aforesaid. A public 
body, it has been repeatedly held,‘ is not ex- 
empt from liability to carry out its obliga- 
tion arising out of representations made by 
it relying upon which a citizen has altered 
his position to his prejudice. 

6. In the circumstances aforesaid, the 
petitioner, in my view, is fully entitled to call 
in aid the writ jurisdiction of this Court ‘for 
the exercise of a judicial discretion to set 
right an injustice caused to him or sought to 
be caused on account of an arbitrary and 
high handed action of the revenue authori- 
ties. In the result, therefore, this application 
is allowed and a writ in the nature of 
mandamus shall issue to respondents 1 and 2 
commanding them to make a settlement in 
due course with the petitioner of the Ghat 
in question and restraining them from giving 
effect to any decision or proposal to make 
any such settlement with respondent No. 3. 
In the circumstances of this case, there will 


be no order as to cost. 
UNTWALTIA, C. J.u— I agree. 


Petition allowed.. 
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Bhagalpur Rolling Mills, Appellant v. 
ae da Electric Supply Co. Ltd., Respon- 
ent. 


A. F. O. O. No. 7 of 1973, DJ- 17-5- 
1973, from order of S. P. Sinha, Sub-J., Bha- 
galpur, D/- 20-12-1972. 

Index Note: — (A) C. P. C. 1998, 
Order 39, Rules 1 and 2 — Temporary in- 
junction — Cannot issue in absence of prima 
facie case and/or balance of convenience, 


ATR 1950 Pat 222, Referred. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1950 Pat 222 = 31 Pat LT 100, Subodh 

Gopal v. Province of Bihar 9 


J. C. Sinha and S. C. Mishra, for Ap- 
pellant; K. D. Chatterjee and Chuni Lal, for 
Respondent. 

SUDGMENT:— This is an appeal 
against an order refusing the grant of in- 
junction. p f 
o 2 The appellant is a Rolling Mill, and 
it entered into an agreement with the reg- 
pondent-Company fer supply of electric 
energy for the purpose of running the mill. 
The Electric Company charged the plaintift 

of energy on the 
basis ef the tarif for high nia supply. 
Tke bills were drawn up on the basis of sup- 
ply at 325 Kilo-volt Amperes (KVA). It ap- 
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pears that differences arose between the two 
Companies in respect of the charges pay- 
able in the year 1971. Prior to that, since 
the agreement in the year 1968, the appellant 
had paid to the respondent at the rate claim- 
ed by the latter. As a result of the non- 
settlement of the difference aforesaid, a suit 
was filed by the appellant for a declaration 
that the Company’s demand and realization 
on the basis of 325 KVA was illegal, that the 
Company’s demand and realisation without 
considering restricted hours in calculating 
the supply was illegal and that the company’s 
demand and charges on the basis of power 
factor at one unit while calculating the mini- 
mum units chargeable at 25% of load factor 
of contract demand were wrong and illegal. 
The plaintiff further sought for a decree for 
a sum of Rs. 13,645/- and odd being the 
amount illegally so realised. During the 
course of the suit, an application was filed 
for grant of injunction which has been re- 
fused. Hence this application. 


3. It appears from the order of the 
learned Subordinate Judge that only two 
(points) were raised before him by this ap- 
pellant and they were in respect of supply 
on the basis of 325 KVA and the other in 
respect of the power factor. In respect of 
the first point, the case of the appellant is 
‘that the Electric Company should not have 
charged it on that basis but on the basis of 
260 KVA. The defendant’s case is that in 
view of the plaintiff having undertaken by 
the agreement aforesaid to pay at the rate 
calculated on the basis of 325 KVA, it had 
no case on the point. With regard to the 
second point, the case of the plaintiff is that 
the Company should have charged on the 
basis of 0.80 power factor and not on the 
basis of one unit power factor. The case of 
the defendant on the other hand, is that the 
current rate at which the Company has been 
charging all customers is on the basis of one 
unit power factor; and, there being nothing in 
the agreement to exclude the plaintiff, it was 
and is entitled to charge at that rate. The 
learned Subordinate Judge found that the 
plaintiff had not made out any substantial 
case on the first point. With regard to the 
second, the learned Subordinate Judge found 
that there was nothing in the agreement about 
this matter, and, therefore, the question 
would have to be decided in the suit itself. 
Apart from his findings on the two points 
aforesaid, he found that the balance of con- 
venience was in favour of the respondent and 
that there was no question of any irrepar- 
able injury to the appellant. In this view of 
the matter, he rejected the prayer. 


4, Mr. J. C. Sinha, appearing for 
the appellant, has confined his argument 
merely to the ground relating to power 
factor. For the purpose of the present ap- 
peal, he did not make any effort to show 
that the finding of the learned Subordinate 
Jvdge relating to 325 KVA is wrong. There- 
fore, his only argument has been that the 
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learned Subordinate Judge evaded the con- 
sideration of the question relating to power 
factor. He has urged that the learned Sub- 
ordinate Judge ought to have considered as 
to whether in the absence of anything in the 
agreement, there was anything on which 
the defendant could rely to show that it was 
entitled to charge at one unit power factor. 
The prayer has, therefore, been made that 
the order passed by the learned Subordinate 
Judge ought to be set aside and the matter 
sent back for fresh consideration. So far as 
the ground relating to power factor is con- 
sidered I am afraid in the circumstances of 
the present case I do not find any justi- 
fication for doing so. 


5. Learned’ Counsel has not been 
able to point out any contract between the 
parties to show that the power factor to be 
taken into consideration ought to be 0.80 
and not one unit. The only material, which 
has been placed before me in this connection, 
is a notice issued by the respondent to its 
consumers, wherein it is said that no consu- 
mer shall allow the average power factor of 
the supply taken by him to fall below 0.80 
in any month and that in the event of ave- 
rage power factor falling below 0.80, it shall 
be raised at least to this figure, namely, 0.80, 
by the consumer. It further says that if 
consumer fails to raise the power factor at 
least to 0.80 within six months of a notice 
given in writing in this behalf, a surcharge 
at the rate of 1% for every fall of power by 
0.01 will be leviable on the maximum de- 
mand and energy charged. This will only 
indicate that the power factor has to be 
taken into consideration for the purpose of 
surcharge if cosumer allows the power fac- 
tor to fall below 0.80. My attention has 
next been drawn to a notification issued by 
the Bihar State, Electricity Board. 
mentioned that the respondent-Company is 
not owned by the State Electricity Board. 
The aforesaid notification contains what is 
called “Special conditions and charges ap- 
plicable to high tension service’. It is said 
therein that the minimum charges realisable 


. from the high tension consumers shall be as 


follows, namely, (1) that the consumer shall 
pay the maximum demand charge based on 
the maximum demand of that month, or 75 
per cent. of the Contract Demand, which- 


Tt may be > 


ever is higher, as the minimum per month, © 


and (2) that in addition, the consumer shall 
pay an energy charge at 25 per cent. load 
factor and 0.8 power factor on the Contract 
Demand per annum as the minimum. On 
that basis, it has been argued by way of 
analogy that in the present case also the 
Company ought to have charged at the rate 
of 0.8 power’ factor. Apart from these 
materials, nothing has been pointed out in 
support of the case of the plaintiff that the 
charges should have been on the basis of 
@.80 power factor. 

6. Mr. K. D. Chatterjee, appearing 
for the respondent, has urged that the power 


od 
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factor has absolutely no relation to the ques- 
tion of charge except that it has to be taken 
into consideration only when it is allowed to 
fall below 0.80, because in such a case it leads 
to damage to the plant and machinery and 
‘causes obstruction to the generator to keep 
the supply at a particular KVA resulting in 
depreciation; and, it is on this account that 
a surcharge has been provided for. He has 
also urged that it is not for his client to pro- 
duce evidence at this stage to support the 
charge at the rate of one unit power factor, 
and it is for the plaintiff to produce some 
such material in order to show that there is 
a substantial question for trial in this res- 
pect. In this connection, it may be men- 
tioned that he has drawn my attention to 
the Indian Electricity Rules, 1956; Annex- 
ure VI of which contains model form of 
draft condition of supply. It is said that all 
the Electric Companies have to adopt this 
draft condition of supply. Paragraph. 15 of 
the condition says that “the price and method 
of charging for current supplied shall be 
such as may be fixed by the licensee from 
time to time subject to the provisions of the 
Electricity (Supply) Act, 1948”; and, “unless 
specified otherwise all rates refer to one 
point of supply”. On this basis, it has been 
urged that it is for the Electric Company to 
fix the tariff and the same had to be subject 
to the Act aforesaid; and, the consumer hav- 
ing entered into a contract to pay for sup- 
ply of energy in accordance with the tarif 
supplied by the Company, there is no prima 
facie case made out by the plaintiff-appellant 
in this respect: In this connection, my at- 
tention has also been drawn to the form of 
the application which a consumer has to 
make for the supply of energy which is con- 
tained in Appendix ‘A’ of Annexure VI of 
“the aforesaid rules. It includes an agreement 
to pay for the said supply at the tariff rates 
and on the conditions of supply in force, 
from time to time, and also to pay for all 
such other charges as become due from 
time to time. 


7. I can quite appreciate why the 
learned Subordinate Judge has not given a de- 
tailed consideration to the point of power 
factor. It appears that nothing more than 
the bare plaint was before him supplement- 
ed by the argument of the learned Counsel. 
Even in this Court, the position is no better 
except that the learned Counsel for the ap- 
pellant has been able to point out something 
in the notification relating to the Bihar State 
Electricity Board in so far as the manner 
prescribed by them for charging the consu- 
mers is concerned. Learned Counsel for the 
appellant was unable to tell me that there 
was anything else on the record which the 
learned Subordinate Judge ought to have cone 
sidered while considering the question of 
power factor. There was nothing before 
him as pointed out except the plaint. 


_&. It appears from the aforesaid 
notice of the respondent-company that the 
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revised tariff for the supply of electrical 
energy on and from the ist June, 1968, has 
been provided for high tension supply. The 
power factor is said to be relevant for the 
calculation of the minimum guarantee pay- 
ment by such consumers, and all that the 
notice says is that “the consumer should 
guarantee and pay an energy charge at 25% 
load factor of the contract demand per an- 
num as the minimum”. It does not talk of 
the power factor at all. It is for this reason 
that the learned Subordinate Judge said that 
the matter would have to be considered in 
the suit itself and could not be taken as a 
ground at the present stage for grant of an 
injunction. I find difficulty in taking a dif- 
ferent view. 

9, Assuming, however, that the 
plaintiff has made out a substantial case in 
respect of the power factor, I would still be 
not inclined to grant an injunction for, the 
reason that neither the balance of con- 
venience is in favour of this appellant, nor 
is there any irreparable injury likely to oc- 
cur to it. I find myself in agreement on both 
these points with the learned Subordinate 
Judge, Mr. J. C. Sinha has urged that ‘irre- 
parable injury’ does not méan only such 
loss as cannot be compensated in ferms of 
money but has also to be understood so as 
to include ‘serious injury’. Reliance has been 
placed in support of this proposition on a 
Bench decision of this Court in Subodh- 
Gopal Bose v. Province of Bihar, AIR 1950 
Pat 222. ‘That was a case where the per- 
son seeking injunction had raised bungalows, 
dwelling houses, tram lines, railway sidings, 
fixed plant and machineries, etc., on the land 
in question, and the question was whether 
serious injury would be caused to him if he 
were to remove them. Their Lordships held 
that before granting an injunction the Court 
must be satisfied that the plaintiff has a prima 
facie case, that the Court’s interference is 
mecessary to protect him from irreparable or 
at least serious injury, that the balance of 
convenience is in favour of the person who 
asks for the injunction, and that there is no 
other sufficient remedy open to him by which 
to protect himself. There is no dispute about 
the proposition laid down in that case. Each 
case, however, has to be considered on its 
own merit for the purpose of finding out 
whether the principles are applicable, In 
the present case, the respondent-company 
has been charging ail the consumers at the 
Same rate. The appellant also had been pay- 
ing the respondent the same rate from 1968 
to 1971 until the dispute arose. If the injury 
caused to the appellant till then was not 
‘irreparable or serious, it can hardly be sontend- 
ed that it has now become irreparable or 
serious simply because a dispute has arisen 
between the parties. Mr. K. D. Chatterji re- 
lied on a passage in Halsbury’s Laws of 
England, Third Edition, Volume 21, contain- 
ed under the heading ‘perpetual restrictive 
injunctions’. In paragraph 739, the gnestion 
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of injury being irreparable has been consi- 
dered. It is stated therein: 


“If, however, the plaintiff has himsel= 

shown, by his conduct on a previous occa- 
sion, that the injury complained of is one 
which may in some way be compensated by 
money, the Court may decline to grant an in- 
junction.” 
In the circumstances of the present case, the 
appellant had not felt that it was being in- 
jured irreparably for all the three years be- 
fore the dispute. In this connection, I may 
point out that the difference between the 
parties, if at all, would be very minor in 
view of the fact that for the purpose of the 
injunction matter, it has not been disputed 
that the finding of the Jearned Subordinate 
Judge is wrong in respect of the basis of 
325 KVA supply. If the power factor is at 
ail to be taken into consideration, then the 
diference between 0.80 and one unit is sc 
little that it will hardly make any appre- 
ciable difference to the amount of the bill. 
Actually, it was prayed on behalf of the ap- 
pellant that the injunction may be granted 
only in so far as the excess over the supply 
on the basis of 0.80 power factor is con- 
cerned, It has been said that if the appel- 
lant has to pay the illegal bill at the present 
rate, the plaintiff-Mill might not be able ta 
run itself. The argument does not appeal to 
me for it has been able to run itself so long 
in spite of the payment. 


19. Another consideration in this res- 
pect is that the Electric Company has a sta- 
tutory duty under Section 22 of the Indian 
Electricity Act (hereinafter called ‘the Act’) 
to supply energy to the consumers. Sec- 
tion 23 (3) of the Act provides that “in the 
absence of an agreement to the contrary, a 
licensee meaning an electric company) may 
charge for energy supplied by him to any 
consumer (a) by the actual amount of energy 
so supplied, or (b) by the electrical quantity 
contained in the supply, or (c) by such other 
method as may be approved by the State Gov- 
ernment”. In this case, there is no material 
to show at this stage that the tariff at which 
the respondents are charging the appellant has 
not been approved by the State Government. 
These matters have not been brought before 
the Court. Sub-section (4) of Section 23 of 
the Act says that: 


“Any charges made by a licensee under 
clause (c) of sub-section (3) may be based 
upon, and vary in accordance with, any one 
or more of the following consideration, name- 
ly:— 

(a) the consumer’s load factor, or 

(b) the power factor of his load, or 


(c) his total consumption of energy du- 
ring any stated period, or 
(d) the hours at which the supply of 
energy is required.” 
Tt does not say that the charges must be 
based upon all these factors. It may be 
based on one or more of them. Section 24 
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of the Act provides for discontinuance of 
supply to consumer neglecting to pay charge 
to the electric company and also that if there 
be any difference or dispute which is requir- 
ed to be determined by an Electrical Inspec- 
tor, the same has to be referred to the Ins- 
pector. Model form of draft condition of 
supply, referred to above, contains clause No. 
16 regarding payment of bills, and it says 
that “bills should be paid at the licensee’s 
local office within 15 days from the date of 
their presentation”, and that if any complaint 
with regard to the accuracy of the bills be 
made, “the amounts of such bills shall be 
paid under protest”. If, therefore, the appel- 
lant bas any dispute with regard to the ac- 
curacy of the bill, the law expects it to pay 
up the bills under protest. In such circum- 
stances, it can hardly be said that the balance, 
of convenience lies in favour of the appel- 
lant. From what has been stated above, it 
is clear that neither the balance of conve- 
nience is in favour of the appellant, nor is 
there any irreparable or serious injury likely 
to occur to it. Thus, there would be no justi- 
fication for granting an injunction as asked 
for even assuming that the plaintiff has a 
substantial case to go to the trial. 


9. It is, accordingly, dismissed. In 
the circumstances of the case, however, there 
will be no order as to costs. 


Appeal dismissed. 
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Regional Institute of Technology and 
others, Petitioners v. Hindusthan Building 
Corporation, Opposite Party. B 

Civil Revn. No. 582 of 1972, D/- 6-3- 
1974, against order of R. P. Tandon, Sub-J., 
Chaibasa, D/- 2-5-1972. 

Index Note: — (A) Arbitration Act 
(1940), Sections 8, 20 — Parties agreeing to 
sole arbitration of Superintending Engineer in 
the instrument of arbitration — Post of 
Superintending Engineer abolished and parties 
by mutual consent suggesting certain person 
as sole arbitrator — Does Section $ in such 
circumstances confer on Court an absolute 
discretion in the matter of appointment and 
enable it to refuse to appoint a sole arbitra- 
tor and refer the matter to joint arbitrators? 
No. 


Brief Note: —- (A) It is true that Sec- 
tion 20 is merely a machinery provision and 
substantive rights of the parties are found 
in Section 8 and that the arbitration shall 
proceed as stated in sub-section (5) of Sec-. 
tion 20, in accordance with the other provi-} 
sions of the Act, but this stage is reached 
only after the stage of the application of 
sub-section (4) is over. For that reason, sub- 
section (5) starts with the word ‘Thereafter’. 
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In the present case, the plaintiff-opposite party 
made an offer for the appointment of the 
sole Arbitrator and the petitioners agreed to 
the same. In that situation, the Court be- 
low was bound to follow the procedure as 
laid down in the first part of sub-section (4 
of Section 20. . (Para 3) 


Cases Referred: Chronological Paras 


AIR 1971 SC 2298 = (1971) 1 SCC 79, M/s. 
Prabhat General Agencies v. Union = 


India 
AIR 1970 All 31, Fertilizer Corporation of 
India Ltd. v. Domestic Engineering Instal- 
lation 5 
AIR 1962 Cal 360, Gannon Dunkerley and 
Co. v. Union Carbide (India) Ltd. 5 
AIR 1961 SC 1285 = (1961) 3 SCR 1020, 
M/s. Dhanrajmal Gobindram v. M/s. Sham- 
ji Kalidas and Co. 3 
AIR 1961 Pat 228, Union of India v. D. P. 
Singh 5 
AIR 1958 Punj 418 = ILR (1958) Punj 
1160, Karam Chand v. M/s. Sant Ram 
Tara Chand 5 
AIR 1956 All 431 = 1956 All WR (HC) 58, 
Kashi Prasad Singh v. Gupteshwar Singh 5 


J. C. Sinha, Nripendra Narain Roy and 
B. N. Chatterjee, for Petitioners; S. K. Chau- 
dhary and Sri Prakash Rai, for Opposite 
Party. 

ORDER:— This Civil Revision Appli- 
cation arises out of a proceeding started by 
the opposite party by an application under 
Section 20 (4) of the Arbitration Act. The 


application was registered as Title Suit No. 


30 of 1971 in the court of the Subordinate 
Judge, Chaibasa, and the opposite party was 
described as the plaintiff and the petitioners 
as defendants. There was an agreement en- 
tered into by the parties on the 5th Decem- 
ber, 1962 and Clause 23 thereof provided that 
in case of any dispute between the parties 
the matter would be referred to the sole arbi- 
tration of the Superintending Engineer, Jam- 
shedpur Circle. The plaintiff opposite party 
filed an application which was described as 
an application under Section 20 of the Arbi- 
tration Act and made a prayer therein that 
the defendants should be directed to file the 
arbitration agreement dated 5-12-1962, “an 
Arbitrator” should be appointed and refer- 
ence should be made to him with respect to 
the matter in dispute between the parties. 
On the 10th April, 1972, the Court allowed 
the plaintiffs prayer and directed the defen- 
dants to file the original agreement of 
arbitration. The post of the Superintend- 
ing Engineer, Jamshedpur Circle, was aboli- 
shed and, therefore, the choice of the 
Arbitrator remained to be decided. On the 
same day, that is, 10-4-72, the plaintiff filed 
an application wherein it was suggested that 
any of the three arbitrators mentioned by 
the plaintiff, namely Shri Braj Bans 
Prasad, Shri D. P. Dubey and Shri Niranjan 
Roy might be appointed as an Arbitrator. 
The Court fixed 24-4-72. as the date for 
hearing the parties on this matter and on 
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this date the petitioners on their prayer 
were granted a short adournment The matter 
was postponed for being taken on 2-5-72. On 
2-5-72, the matter was heard and the petition- 
ers by a written application gave their concur- 
rence to the appointment of Mr. D P. Dubey 
as the sole Arbitrator. The Court, however, 
held that as the amount involved in the case 
was considerable, the interest of justice 
would be better served if besides Shri D. P 
Dubey, Shri Braj Bans Prasad, was also ap- 
pointed as an Arbitrator The Court ruled 
that the fact that the petitioners agreed to 
the appointment of Shri D. P. Dubey as the 
sole Arbitrator did not fetter the right of 
the Court to appoint Shri D. P. Dubey and 
Shri Braj Bans Prasad as joint Arbitrators. 
It indicated that the Arbitrators were em- 
powered to choose an Umpire in case of dis- 
agreement and directions regarding their re- 
munerations were also given. The petitioners 
have filed the present civil revision applica- 
tion against the said order appointing two 
Arbitrators in place of one. 


2. Mr. J. C. Sinha, learned Counsel 
for the petitioners has contended that sub- 
section (4) of Section 20 of the Arbitration 
Act did not permit the Court to appoint an 
Arbitrator of its own choice where the par- 
ties have reached an agreement. Emphasis 
has been laid down on the last part of the 
sub-section wherein it is stated that where 
the parties cannot agree upon the Arbitrator, 
the Court shall make an order of reference 
to an arbitrator appointed by Court. It has 
been enjoined that the Court ‘shall’ make 
order of reference to ‘the arbitrator’ ap- 
pointed by parties, ‘whether in the agreement 
or otherwise’, I have underlined the words 
‘or otherwise’ which indicate that it is not 
necessary for the application of the first part 
of sub-section (4) that the parties must have 
reached an agreement by instrument of the 
arbitration itself. Having regard to the 
language of the section discussed above, thare 
appears to be considerable force in the point 
made out by Mr. Sinha. 


3. The Court below has held that 
Section 8 (2) of the Arbitration Act js ap- 
plicable to the present case and the Court - 
has absolute discretion in the matter of ap 
pointment of an Arbitrator or Arbitrators, 
In my view, the Court is not right It is 
true that Section 20 of the Act is merely 
a machinery provision and substantive rights 
of the parties are found in Section 8 and that 
the arbitration shall proceed as stated in sub- 
section (3) of Section 20, in accordance with 
the other provisions of the Act, but this stage 
is reached only after the stage of the appli- 
cation of sub-section (4) is over. For that 
reason, sub-section (5) starts with the word 
‘Thereafter. In the present case, we find 
that the plaintiff-opposite party made an 
offer for the appointment of Shri D. P. Dubey 
as the sole Arbitrator and the petition:rs 
agreed to the same. In that situation, the 
Court below was bound to follow the proce- 
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dure as laid down in the first part of sub- 

section (4) of Section 20. Dealing with this 

sub-section. although in a slightly different 

context, the Supreme Court in the case of 

Mis. Dhanrajmal Gobindram v. M/s. Shamji 

ae and Co., AIR 1961 SC 1285 observ- 
that 


“the powers and duties of the Court in 
sub-section (4) of Section 20 are of two dist- 
inct kinds. The first is the judicial function 
to consider whether the arbitration agree- 
ment shouid be filed in Court or not. That 
may involve dealing with objections to the 
existence and validity of the agreement it- 
self. Once that is done, and the Court has 
decided that the agreement must be filed, the 
first part of its powers and duties is over.” 
Proceeding. it was held that “then fellows 
a ministerial act of reference te arbitrator 
er arbitrators appointed by the parties. That 
also was perfectly possible in this case, if 
the parties appointed the arbitrator or arbi- 
trators. If the parties do not agree, the 
Court may be required te make a decision 
as to who should be selected as an arbitra- 
tor and that may be a function either judi- 
clal, or procedural, or even ministerial; but 
it is unnecessary to decide which it is.” 


4. It is rightly net suggested by ei- 
ther party that as there is ne post of Super- 
intending Engineer, Jamshedpur Circle now, 
Section 20 of the Act does not apply. Mr 
S. K. Chaudhury, appearing for the opposite 
party, has argued that the present case is 
governed by Section 8 of the Act and the 
order passed by the court below is perfectly 
legal. He is right in saying that the fact that 
Section 20 is mentioned cn the top cf the 
plaintiff's application in the court below, 
does not conclusively determine the scope of 
the application, but a question arises whether 
Section 8 can be applied to the present case 
at this stage. Sub-section (2) of Section 8 
lays down that a notice has to be given by 
a party and if the appointment is not within 
15 clear days, after service of the same, the 
Court may on the application of the party 
who gave the notice appoint an Arbitrator or 
Arbitrators or an Umpire, as the case may 
be. Admittedly, it were the petitioners who 
on 16-10-68, sent a letter to the plaintiff- 
opposite party suggesting the reference to 
arbitration and there was no notice served by 
the plaintiff on the petitioners. Mr Chou- 
dhary has relied upon the fact that on the 
2nd January, 1969. the plaintiff agreed to the 
suggestion with certain arnendments. I do 
not think that one of the conditions mention- 
ed in sub-section {2) of Section 8 has been 
fulfilled thereby and I am of the view that 
the plaintiff was right ın making his applica- 
tion under Section 20 of the Act. 


5, TŁe other Conditions given in the 
applicaticn of Section 8 of the Act also do 
not appear to exist in the present case. On 
the other hand, it cannot and has not been 
suggested by Mr. Chaudhary that the pro- 
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ceeding started ın the Court below was not 
under Section 20 of the Act. Mr. Choudhary 
has relied upon a number of decisions in 
Karam Chand v. M/s. Sant Ram Tarachand, 
AIR 1958 Punj 418, Union of India v. D. P. 
Singb, AIR 1961 Pat 228 and Kashi Prasad 
Singh v. Gupteshwar Singh, AIR 1956 All 
431 for showing that Section 8 applies to a 
ease started under Section 20 of the Act also, 
There is no dispute to that. The question 
which arises in the present case, namely, 
whether the Court has unfettered power to 
appoint an Arbitrator or Arbitrators ignoring 
the agreement of the parties was not involved 
in any of those cases and they do not ap- 
pear to be relevant. The scopes of Chapter 
H and Chapter IH of the Arbitration Act 
have been discussed with clarity in the case 
of Gannon Dunkerley and Co. v. Union Car- 
bide (India) Ltd., AIR 1962 Cal 360. In the 
case of Fertilizer Corporation of India Ltd. 
v. M/s. Domestic Engineering Installation, 
AIR 1970 AIl 31, it was emphasised that a 
perusal of sub-section (4) of Section 20 of 
the Act indicates that there are three courses 
open to the Court. After the arbitration 
agreement has been ordered to be filed, the 
Court shall proceed to make reference firstly 
to the arbitrator appointed by the parties in 
the agreement; secondly, to the arbitrator not 
named in the agreement, but with regard to 
whom the parties agree otherwise; and, third- 
ly, when the parties cannot agree upon an 
arbitrator, to an arbitrator appointed by jit- 
self. This was referred to by the Supreme 
Court in M/s. Parbhat General Agencies v. 
Union of India, 1971 (1) SCC 79 = {AIR 
1971 SC 2298) with approval. In the case 
before me, the parties have come to the agree- 
ment relating to the choice of the arbitrator 
not named by the instrument of arbitration 
but during the course of the proceeding and, 
therefore, there is no question of the Court 
exercising its discretion in the matter. 


6. Mr. Choudhary lastly contended 
that from what has been said in paragraph 2 
of the Judgment under revision, it appears 
that the parties stated before the Court be- 
low that the Court could exercise its autho- 
rity in making appointment of a suitable ar- 
bitrator and in that view the petitioners can- 
not be permitted now to challenge the Court’s 
authority. Mr. J. C. Sinha has strongly chal- 
lenged the interpretation put by Mr. Chou- 
dhary on the language used by the Court in 
its order. He appears to be right when he 
says that the statement on behalf of the peti- 
tioners, referred to in the order under revi- 
sion was made before the agreement in re- 
gard to the appointment of Shri D. P. Dubey 
was reached. It is significant in this regard 
to appreciate that the petitioners decided to 
zgree to the suggestion made on behalf of the 
plaintiff regarding the appointment of Shri 
D. P. Dubey as the sole arbitrator on 2-5- 
72, itself for the first time, that is, on the 
date on which the order under revision was 
passed. It was actually a proposition of law 
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submitted on behalf of the petitioners in the 
Court below through their Counsel ap- 
plicable to a stage when there is no agree- 
ment between the parties and I hold in 
agreement with the contention of Mr. Sinha 
that there was no surrender by the petitioners 
in the Court below of their rights 
under sub-section (4) of Section 20. From 
what has been stated in paragraph 3 of the 
Judgment, it is quite clear that the petitioners 
were pressing for appointment of Shri D. P. 
Dubey as the sole arbitrator and that the 
court was under a duty to do so. 


Ts In the result, this civil revision ap- 
plication succeeds, the order passed by the 
Court below appointing two arbitrators is 
set aside and consequential directions are also 
accordingly set aside. Shri D. P. Dubey will 
be appointed the sole arbitrator in the case. 
It has not been suggested by either party that 
the remuneration of Shri D. P. Dubey at the 
rate of Rs. 100/- for each sitting of six hours 
is exhorbitant and the same is confirmed. As 
directed by the Court below, if the sitting be 
for fess than three hours, the remuneration 
would be reduced to Rs. 50/-. The Arbitra- 
tor shall hold the sittings either at Patna or 
at Adityapur or at Jamshedpur. All other 
directions will be given by the Court from 
time to time. This application is according- 
ly allowed with costs. Hearing fee Rs. 200/-. 


Order accordingly. 
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The Charge Officer, Purnea and others, Res- 
pondents. 

Civil Writ Jurn. Case No. 1032 of 1973, 
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Index Note:— (A) Civil P. C. (1908), 
S. 9 — Revenue authorities disposing of title 
suit transferred to them by Civil Court under 
S. 109 of Bihar Tenancy Act as amended — 
Amendment was declared as unconstitutional 
and invalid by High Court — Failure to 
object would not cure defect of jurisdiction. 


(Para 4) 

Cases Referred: Chronological Paras 
AIR 1974 Pat 164 = 1973 BBCI 841 (EB), 
Nand Kumar Roy v. State of Bihar 3 


AIR 1950 Pat 318 = ILR 29 Pat 318, Raghu- 
taj v. Basudeo 4 
Kameshwari Nandan Singh and Madan 
Mohan Prasad Singh, for Petitioners; A. P. 
Singh (Jr. Counsel to Standing Counsel JD, 
for Respondents. 

H. L. AGARWAL, J.:— Petitioners have 
filed this writ application under Articles 226 
and 227 of the Constitution of India for 
quashing of the judgment (Annexure 2) of 
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the Assistant Settlement Officer, Purnea (res- 
pondent No. 2) as also the judgment (An- 
nexure 3) passed by the Charge Officer, 
Purnea (respondent No. 1) on appeal by the 
petitioners before the said authority against 
the judgment and decree of respondent No. 2, 
in the following circumstances : 


The petitioners had filed a title suit in 
the Court of the Munsif, Sadar Purnea, for 
declaration of their title and confirmation 
of possession or in the alternative, for re- 
covery of possession over the suit land, which 
was registered .as Title Suit No. 3783 of 1964. 
The plaintiffs’ case, as made out in the said 
plaint, is that the disputed lands are their an- 
cestral properties with which the defendants 
had no manner of concern. During the last 
revisional survey, a wrong entry was made in 
favour of respondent Nos. 3 to 7 against the 
existing conditions, who have been recorded 
as Bataidars. A further prayer for declar- 
ing the petitioners as the raiyats of the suit 
land has also been made in the plaint. 

2. During the pendency of the title 
suit aforesaid, Section 109 of the Bibar Ten- 
ancy Act was replaced by a new section by 
the Bihar Tenancy (Amendment) Act 1970 
(Act 6 of 1970) by which a bar of jurisdiction 
to Civil Courts was created and it was pro- 
vided that Civil Court shall not entertain 
any application or a suit in which correct- 
ness of any entry in any such record or roll 
is expressly or impliedly challenged or in 
which determination of incidents of any ten- 
ancy is involved, and such suits or applications 
were to be instituted before the Collector or 
any Revenue Officer specially empowered by 
the State Government by notification in this 
behalf. A provision for filing an appeal was 
also made before the Revenue authority to 
be specially empowered by the State Govern- 
ment by notification in this behalf. In pur- 
suance of the above amendment, the Civi! 
Court transferred the suit of the petitioners 
to the Revenue Court and, as already stated 
above, was decided by the respondent No. 2 
and on appeal by the petitioners, against the 
said judgment, by respondent No. 1. 


3. A large number of writ applica- 
tions challenging the constitutional validity of 
the aforesaid provisions of the Bihar Act 6 
of 1970 as well as various civil revision ap- 
plications against the order of the Civil Court 
transferring title suits to the Revenue Courts 
were filed in this Court. The matter was 
ultimately referred to a Full Bench and this 
Court in the case of Nand Kumar Roy v. 
State of Bihar, (1973 BBCJ 841) = (AIR 1974 
Pat 164 FB) on consideration of various as- 
pects of the amendments, struck down 
clause (d) of sub-section (1) and sub-sec- 
tion (2) of the new Section 109 of the Rihar 
Tenancy Act, introduced by the Bihar Act 
6 of 1970, as being constitutionally invalid 
and expressly observed that suits vending 
in Civil Courts for declaration of title, 
confirmation of possession or recevery sf 
possession would remain pending in Civil 
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Courts and be triable only by them even 
though the entry in survey was challenged 
expressly or impliedly. 


4. In view of the declaration of this 
Court in the aforesaid decision, learned coun- 
sel for the petitioners submitted that the 
judgments of the Revenue authorities in the 
original suit as well as in the appeal, which 
were the result of the aforesaid amending 
provisions of Bihar Act 8 of 1970 ie. under 
the new Section 109 of the Bihar Tenancy 
Act, were consequently invalid and without 
jurisdiction, as the suit and the appeal were 
entertained by. the said authorities and dis- 
posed of by them under an invalid enact- 
ment and, therefore, when the said provision 
was itself declared unconstitutional by this 
Court, the jurisdiction created in respondents 
Nos. 2 & 1, also became ipso facto non est 
and the two judgments, therefore, must be held 
to be invalid, without jurisdiction and in- 
operative. There seems to be a great force in 
the contention of learned counsel and it 
must be accepted. It is well settled that 
if a Court or an authority has got no juris- 
diction in law to entertain a dispute and 
erronecusly proceeds to determine the rights 
of the parties, no amount of consent or 
acquiescence of the parties themselves will 
create the jurisdiction in the said Court or 
authority and the inherent lack of jurisdic- 
tion in the said authority will not in any 
way be cured or supplied on account of the 
act of the parties themselves. If any autho- 
rity is needed, in support of the proposition, 
T may refer to 2 Bench decision of this Court 
in the case of Raghuraj v. Basudeo, (AIR 
1950 Pat 318). Accordingly, it must be held 
that the respondent No. 2 and respondent 
No. 1 never had any authority or jurisdiction 
to decide the suit or the appeal of the peti- 
tioners and the said decisions having been 
given by an authority who were inherently 
lacking jurisdiction were invalid. Simply be- 
cause no objection was taken by the parties 
themselves during the course of the trial or 
the hearing of the anpeal, would not cure 
the defect of the jurisdiction in the said 
authorities. It is equally well settled that 
the Court trying a suit must be competent to 
try the same, otherwise the decision has got 
no binding force or effect. 


5. From the above discussions, J do 
not feel any difficulty in holding that the 
judgment passed in the title suit by respon- 
dent No. 2 as well as that passed in appeal by 
respondent No. i are wholly without jurisdic- 
tion and, therefore, inoperative in the eye of 
law. It is also manifest that the title suit 
of the petitioners was transferred by the Civil 
Court to the Revenue authority under an 
erroneous impression created by the provisions 
of Bihar Act 6 of 1970, and, therefore, the 
order transferring the title suit of the peti- 
tioners was itself without jurisdiction which 
resulted in the prosecution of the two pro- 
ceedings before incompetent authorities. Of 
Course, the petitioners should have taken 
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steps earlier by coming to this Court be- 
fore actually suffering the two decisions, 
but in view of the utter lack of jurisdiction 
in the Revenue authorities, as already indicat- 
ed above, they must be held entitled to the 
disposal of their title suit instituted in the 
Civil Court, by the Civil Court itself. 


6. In the result, the’ 
succeeds and the rule issued by this Court 
is made absolute. Annexures 2 and 3 are 
hereby held to be without jurisdiction and 
inoperative and are accordingly quashed. 
The respondents are also directed to trans- 
mit the records of the title suit back to the 
Court from which they were received with 
all possible speed for its disposal by the 
Civil Court in accordance with law. On the 
facts and circumstances of this case as also 
for the reasons that the defendants-respon- 
dents have not appeared to oppose this ap- 
plication, there will be no order for costs. 


SHAMBHU PRASAD SINGH, J.:— I 
agree. 


application 


Petition allowed. 
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Index Note:— (A) Civil P. C. (1908), 
0. 34, R. 7 — Suit for redemption of usufruc- 
tuary mortgage — Defauit by mortgagor in 
payment of mortgage money within time al- 
lowed by preliminary decree — Is the plain- 
tiff-mortgagor precluded from applying for a 
final decree and makmg payment because 
of the default? No, he can apply and make 
payment at any time before his right to re- 
fleem becomes barred. 


Brief Note :— (A) As this is not the case 
of a simple mortgage, Article 181 of the old 
Limitation Act would not apply for the 
Durpose of preparation of a final decree. AIR 
1946 Pat 99 and AIR 1946 Mad 38, Rel. on. 

(Paras 3, 4) 
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Rameshwar Nath Roy and Ali Mozaffar, 
for Petitioners; Shilesh Chandra Misra, for 
Opposite Party No. 1. 


_ _ ORDER :— This application in revision 
is by the defendants. The question raised in 
this application for consideration is, as to whe- 
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ther any period of limitation applies for pre- 
paration of a final decree in a suit for re- 
demption of a usufructuary mortgage. 


2. Opposite Party No. 1 instituted 
Title Suit No. 909 of 1951 in the Court of the 
Munsif at Gopalganj for redemption of certain 
usufructuary mortgage bonds in favour of 
different sets of. defendants and had also 
claimed mesne profits. A preliminary decree 
was passed in the suit on 28-9-1953 and three 
months time was allowed by the trial Court 
to the plaintiff to deposit the mortgage money, 
in default of payment whereof, a decree 
for foreclosure was to be passed under the 
provisions of Order 34, Rule 7 (1) (b) of the 
Code of Civil Procedure. After the passing 
of the said preliminary decree, the plaintiff 
did not take any step in the matter until 
16-12-1970, when he filed a petition praying 
to permit him to deposit the mortgage dues 
determined under the preliminary decree 
and thereafter to prepare a final decree. A 
separate petition was also filed by him pray- 
ing to condone the delay in making the de- 
posit and applying for -preparation of the 
final decree. By order dated 6-2-1971, the 
learned Additional Munsif condoned the de- 
lay and directed the plaintiff to make the de- 
posit of the mortgage money by a chalan. 
In pursuance of the said order, the plaintiff 
deposited the sum of Rupees 682/- by a 
chalan dated 12-2-1971 to the credit of the 
petitioners and notice was issued in the matter 
to them. After service of notice, the peti- 
tioners filed an objection taking a plea of 
limitation and asserting that no final decree 
could be passed in this case on account of 
the default committed by the plaintiff in 
not making the deposit in time and the 
right to redeem the mortgage bonds in ques- 
tion in terms of the preliminary decree 
stood barred, and as such, the Court could 
not now permit the plaintiff to deposit the 
mortgage dues by extending the period grant- 
ed for depositing the same beyond the period 
for preparation of the final decree itself. 
Learned Additional Munsif, however, rely- 
ing on the provision of Section 148 of the 
Code held that the said provision entitled 
him to extend the period originally fixed by 
him for making the deposit of the mortgage 
money. 


3. Section 148 of the Code reads as 
follows : 

“Where any period is fixed or granted by 
the Court for the doing of any act prescribed 
or allowed by this Code, the Court may, in 
its discretion, from time to time, enlarge such 
period, even though the period originally 
fixed or granted may have expired.” 

It was contended on behalf of the petitioners 
that the powers of the Court to grant exten- 
sion under Section 148 of the Code could not 
be exercised if limitation had already set in. 
It was submitted that Article 181 of the old 
Limitation Act (corresponding to Article 137 
of the new Limitation Act} providing a period 
of three years only would apply to this case 
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as no other specific Article has been provid- 
ed in the Limitation Act for the purpose of 
preparation of a final decree. In this case 
the preliminary decree was passed on 28-9- 
1953 and the application for preparation of 
the final decree was made on 16-12-1970. 
The learned Additional Munsif, therefore, 
could not enlarge the period of depositing 
the mortgage dues beyond the period of 
three years from the date of the passing 
of the preliminary decree. Reliance was 
placed upon a decision of the Madras High 
Court in the case of Subramaniam Chettiar 
v. Muthiah Pillai, (AIR 1957 Mad 189). The 
contention put forward on behalf of the 
petitioners has got no substance and must 
be rejected. Had it been a case of simple! 
mortgage, the contention of the learned! 
counsel for the petitioners might have been 
correct, but this being a case of a usufruc- 
tuary mortgage, the position is entirely 
different. Order 34, Rule 7 of the Code pro- 
vides that in a suit for redemption by a 
mortgagor, if payment of the amount found 
or declared due under or by the preliminary 
decree is not made on or before the date so 
fixed, or the plaintiff fails to pay, within such 
time as the Court may fix, the defendant shall 
be entitled to apply for a final decree......... 
(a) in the case of a mortgage other than 
a usufructuary mortgage, a mortgage by con- 
ditional sale, or an anomalous mortgage the 
terms of which provide for foreclosure only 
and not for sale, that the mortgage property 
be sold, or (b) in the case of a mortgage by 
conditional sale or such an anomalous mort- 
gage as aforesaid, that the plaintiff be de- 
barred from all right to redeem the property. 
It is not disputed that the period of redemp- 
tion of a usufructuary mortgage under the 
old Limitation Act was sixty years. The 
mortgage bonds in this case were dated the 
25th June 1923 and the redemption suit was 
filed on the 4th June 1951, that is, much 
within the period of limitation available to 
the mortgagor. Under Article 61 of the 
new Limitation Act, however, this period of 
sixty years has been reduced to thirty years 
only. In Section 31 of the New Limitation 
Act, however, it has been specifically provid- 
ed that the provisions of this Act will not 
In any way affect any suit, appeal or ap- 
plication instituted, preferred or made before 
or pending at the commencement of the new 
Act. It is, therefore, clear to me that the 
suit by the mortgagor in this case having 
been filed in 1951, the rights of the parties 
will be governed by the provisions of the old 
Limitation Act and the mortgagor will be 
entitled to the period of sixty years fixed for 
redemption of a usufructuary mortgage under 
the old Limitation Act. In this view of the 
matter, therefore, the date on which the plain- 
tiff opposite party No, 1 applied in the 
court below for permitting him to de- 


posit the mortgage money and condoning 
the delay was within limitation and the Court 
below was entitled im law to entertain the 
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petition and pass an appropriate order on 
the same. 


4, As already stated, the learned 
Additional Munsif has condoned the delay 
and permitted the plaintiff opposite party 
No. 1 to deposit the amount. No illegality, 
much less any error of jurisdiction, was, in 
pay opinion, committed by him. A Bench of 
this Court in the case of Md. Azim v. Md. 
Sultan, (AIR 1946 Pat 99) has held that in 
the case of a usufructuary mortgage, even 
after the period for payment of the amount 
declared due fixed in the preliminary decree 
has expired, the plaintiff mortgagor can apply 
for a final decree at any time before the right 
to redeem becomes barred. No question of 
limitation arises in such a case as the plain- 
tiff mortgagor has a right to apply for the 
final decree until his right to redeem the 
mortgaged property is barred. I find myself 
in respectful agreement with the view of the 
learned Judges in the above case. A similar 
view was taken by a Jearned Single Judge of 
the Madras High Court in the case of Angam- 
a y. Muhammad Sulaiman, (AIR 1946 Mad 
}: 

5. In view of the discussions made 
above, I do not find any reason to inter- 
fere with the order of the Court below. I 
would, accordingly dismiss this application, 
but shall make no order as to costs. 

Application dismissed. 
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Parsuram Dubey, Petitioner v. Mahanth 
Laxman Das and others, Opposite Party. 


Civil Revn. No. 1406 of 1973, D/- 7-2- 
1974, against order of J. N. Dixit, Sub-J., 
Purnea, D/- 5-11-1973. 


Index Note: — (A) Civil P. C. (4908), 
Order 13, Rule 2 — Admission of document 
received at Iate stage — Is the court while 
considering cause for the delay precluded 
from going into the genuineness or the rele- 
vancy of the document? No. 


Brief Note: — (A) The Court, besides 
receiving a document and accepting the 
cause for the delay, as shown by the party, 
has yet to apply its mind to find out as to 
whether the document should be admitted 
and in doing so it has of necessity to find 
out, even though in a summary manner, that 
prima facie the document was a genuine one 
and that it has relevancy to the case. 

1928 Pat 537, Rel. on. (Para 5) 

Index Note: — (B) Civil P. C. (1908), 
Section 115 — “Case decided” —- Document 
admifted into evidence — It is not a “case 
decided” and therefore revision does not lie. 
AIR 1972 Pat 499, Rel. on. (Para 


Cases Referred: Chronological Paras 
AIR 1972 Pat 499, Ramgulam v. Nawin 5 
EE i a a 
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Parsuram v. Laxman Das (S. P. Sinha J.) 


A. I. R. 


AIR 1928 Pat 537 = 110 Ind Cas 821, Hari 
Ram v. Lachmi Singh 7 5 
Bimal Bhushan Sen, for Petitioner; 
Jyotirmoy Ghose and Arun Chandra Mitra, 
for Opposite Party. 

ORDER:— This application by the de- 
fendant first party is directed against an order 
dated the 5th November, 1973, admitting into 
evidence a certain document. 

2. In a suit, being Title Suit No. 158 
of 1969, the relief sought was a declaration 
that Madarghat Thakurbari with its deities 
and properties, mentioned in the Schedule 
of the plaint, is a Public Hindu Religious 
Trust. This was a suit in a representative 
capacity under Order 1, Rule 8 of the Code 
of Civil Procedure (hereinafter referred to 
as ‘the Code’). After hearing of the suit 
had progressed for quite sometime, on 20-9- 
1973 a petition was filed under Order 13, 
Rule 2 of the Code for the admission of a 
bahi, known as ‘Karyabahi Bahi’ (wrongly 
described as Karyakram Bahi) of Natya Kala 
Parishad, known as Ram Krishna Natya 
Kala Parishad. According to the Plaintiffs, 
this document was being filed in support of 
what was stated in paragraph. 8 of the plaint, 
namely, that a committee was appointed to 
advise the Mahanth on matters of develop- 
ment of the Thakurbari, and in pursuance 
thereof a Natya Kala Parishad of the Tha- 
kurbari had been established, in order to indi- 
cate the public character of the Thakurbari. 
The admission of this document was object- 
ed to on behalf of the defendant-petitioner, 
firstly, on the ground that it was being filed 
at a very late stage of the suit and that the 
document was not even in the list of 
documents filed in accordance with Order 13 
Rule 1 of the Code, and, secondly, because, 
according to the defendant, the said docu- 
ment was false, fabricated and forged. The 
learned Subordinate Judge found enough jus- 
tification for the late filing of the said docu- 
ment and further observed that “it is appa- 
rent that there is a good ground for allow- 
ing the plaintiffs’ prayer for getting the docu- 
ment admitted into evidence.” The document . 
was, therefore, admitted into evidence by the 
impugned order. 

3. Mr. Sen appearing for the peti- 
tioner submitted that the Court below having 
not considered the relevancy of the document 
had erred in admiting it merely after find- 
ing good cause for the late filing of the docu- 
ment. According to Mr. Sen, in terms of 
Order 13, Rule 2 of the Code a Court was 
required not only to look into the question 
as to whether there was good reason for the 
delay in filing of the document but to further _ 
consider as to whether the document should 
at all be admitted having regard to the ques- 
tion of its genuineness, relevancy and such 
other facts. In the instant case, on reading 
the order of the learned Subordinate Judge, 
it was submitted, that the only consideration 
which the Court thought to be necessary for 
disposing of the petition under Order 13, 
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Rule 2 was to find out as to whether or not 
there was good ground for the delay in fil- 
ing the document. Mr. Sen, therefore, sub- 
mitted that the learned Subordinate Judge has 
acted with material irregularity and has also 
failed to exercise his jurisdiction properly. 


4, On behalf of the opposite party 
the reply was that in terms of Order 13, 
Rule 2 of the Code the question of relevancy 
or otherwise of a document or of its genui- 
neness was absolutely foreign. What was 
necessary for a court to consider, while dis- 
posing of an application under Order 13, 
Rule 2, was to find out as to whether the 
party had good cause for non-production of 
the document. In other words, the only 
thing which the Court was required to do, 
while passing an order with regard to the ad- 
mission of a document in terms of Order 13, 
Rule 2 was that it should look to the cause 
for the delay and to nothing else. It was fur- 
ther submitted that in any event the revision 
before this Court was not proper, firstly, be- 
cause if was not a revision against “a case 
decided ” and, secondly, because the order 
passed by the learned Subordinate Judge did 
not cause any prejudice to the petitioner. It 
was, therefore, submitted that the petition in 
revision should be dismissed. 

5. In my opinion, the scope of Order 
13, Rule 2, as canvassed on behalf of the 
opposite party, is not a correct scope. I 
have already stated that, according to the 
opposite party, in terms of Order 13, Rule 2 
of the Code, the court was only required to 
see as to whether or not there was good 
cause for the delay in filing the document. 

Order 13 deals with production, im- 
pounding and return of documents. Rule 1 
thereof says that all documentary evidence 
of every description in possession of parties 
to the suit should be produced at the first 
hearing of the suit and if it is so produced 
the Court shall receive the documents pro- 
vided they are accompanied by an accurate 
list prepared in the prescribed form. Then 
Rule 2 lays down the effect of non-produc- 
tion of the document or documents at the 
first hearing of the suit. The rule reads: 

“No documentary evidence in the posses- 
sion or power of any party which should 
have been but has not been produced in ac- 
cordance with the requirements of Rule 1 
shall be received at any subsequent stage of 
the proceedings unless good cause is shown 
to the satisfaction of the Court for the non- 
production thereof; and the Court receiving 
any such evidence shall record the reasons 
for so doing.” 


This rule has actually two parts. The first 
part casts a duty upon the party concerned 
to show good cause for non-production of 
the document at the first hearing of the 
suit, and the second part casts a duty upon 
the court to record its reason for receiving 
Such evidence. In my opinion, the reasons, 
which the Court has to record for receiving 
lsuch document, cannot be limited by the 
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first part of the said provision. The Court, 
besides receiving a document and accepting 
the cause for the delay, as shown by the party, 
has yet to apply its mind to find out as to 
whether the document should be admitted and 
in doing so it has of necessity to find out, 
even though in 4 summary manner, that 
prima facie the document was a genuine 
document and that it has some relevance to 
the case. 

Mr. Mitra appearing for the opposite 
parties has cited certain decisions in support 
of his proposition that while dealing with 
the order under Order 13 Rule 2 the Court 
need look no further than to decide as to 
Whether the party concerned had good 
treason for filing the evidence after delay. 
One of the decisions is in the case of Hari 
Ram v. Lachmi Singh (AIR 1928 Pat 537). 
This decision supports the point as enunciat- 
ed by me and not as canvassed by the learn- 
ed counsel for the opposite party. One of the 
relevant observations is as under: 

z Now, if there is no ground 
for believing that the document tendered has 
been manufactured, then, in my opinion, the 
Judge exercises his discretion improperly in 
rejecting a document on the ground that it 
was produced too late u.s.. si 


No case law has been shown to me which 
has held the view that the Court, while ad- 
mitting an evidence in terms of Order 13, 
Rule 2 was precluded from going into the 
genuineness or the relevancy of the docu- 
ment and more so, even if the admission of 
the document was challenged by the other 
side on that ground. 


Now in the instant case, although two 
specific objections were raised by the defen- 
dant-petitioner to the receiving of the said 
document, the learned Subordinate Judge 
dealt with only one of them, namely, with 
regard to the Iate filing of the document. He 
has completely omitted to consider the other 
equally important objection, namely, with re- 
gard to the genuineness of the document. 
Normally, therefore, I should have set aside 
this order for a fresh consideration by the 
learned Subordinate Judge but I do not think 
that it would be a proper thing to do in this 
case. 

The learned Subordinate Judge has ad- 
mitted the document and while admitting has 
observed that the defendant will also have 
an opportunity “to adduce evidence in rebut- 
tal if he so likes.” That clearly shows that 
even though the document has been admit- 
ted, it can cause no prejudice to the defen- 
dant~petitioner, firstly, because he has given 
a specific right to the defendant to lead evi- 
dence in rebuttal and even if that right was 
not given, in terms of Section 105 of the 
Code the decision in the suit could be assail- 
ed in appeal if it was based upon the docu- 
ment which, according to the defendant, has 
been wrongly admitted into evidence. 


_Mr. Mitra has brought to my notice a 
decision of this Court reported in Ramgulam 
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v. Nawin, AIR 1972 Pat 499 in which the 
question was as to whether this Court should 
interfere in revision when some document 
was wrongly admitted into evidence. The 
decision has proceeded on the footing that it 
was not a “case decided” and consequently 
even if there was an error of jurisdiction in 
admitting a document into evidence, that 
would be no ground for interfering in revi- 
sion with the order admitting the document 
into evidence. 


6. Having regard to the fact that not- 
withstanding the admission of the said docu- 
ment, the petitioner would not be prejudiced 
in his defence and further that the admis- 
sion of the document was not a “case decid- 
ed”, I refrain from interfering with the im- 
pugned order passed by the learned Subor- 
dinate Judge. 


I may, however, make it clear that it 
shall be open to the defendant to raise such 
plea in rebuttal as may throw light upon 
the genuineness or otherwise of the docu- 
ment in question and also with respect to 
its relevancy. The application is dismissed 
but, in the circumstances of the case, without 
costs. 

Application dismissed. 
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Ramji Gir and others, Petitioners v. 
Elaichi Devi, Opposite Party. 


Civil Revn. Nos. 67 of 1973 and 974 of 
1972, D/- 1-2-1974, against orders of Radha 
Shyam Pd., Sub. J., and Ram Narayan Lall, 
6th Addi. Sub. J., Patna, D/- 7-6-1972 and 
11-8-1972 respectively. 


Index Note: — (A) Civil P. C. (1908), 
Section 11 — Suit for partition of family 
estate pending —— Application for interim 
maintenance rejected without finally deter- 
mining rights of party — Grant of mainte- 
nance on subsequent application for grant 
of maintenance not hit by principles of res 


judicata. (Para 5) 
Index Note: — (8) Civil P. C. (1908), 
Section 151 — Court cannot grant interim 


maintenance under inherent powers in a suit 
for partition. 

Brief Note: —- (B) The Civil P. C. does 
not provide for grant of interim maintenance 
in a partition suit. Though, certain interim 
reliefs, such as appointment of a receiver, 
grant of injunction etc., are permissible du- 
ring the course of a suit, there is no provi- 
sion for grant of interim maintenance pend- 
ing the disposal of a partition suit. A plain- 
tiff suing for a share in family estate cannot 
be granted his share before his rights have 
been determined in the suit brought by him. 
The court cannot grant interim maintenance 
under its inherent powers. AIR 1924 Pat 69 
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Ramji Gir v. Elaichi Devi (S. P. Sinha J.) 


A.L R. 


and AIR 1961 SC 218, Followed; AIR 1968 
Cal 405 and Civil Revn. No. 1094 of 1965, 
D/- 1-11-1966 (Pat), Distinguished. 

(Paras 5, 7). 
Cases Referred: Chronological Paras 


AIR 1972 Pat 376, Rambujhawan Pathak v. 
Gouri Kant Pathak 5 
AIR 1968 Cal 405 = 73 Cal WN 78, Nemai 
Chand Jain v. Smt. Lila Jain 5, 6 
(1966) Civil Revn. No. 1094 of 1965, D/j- 
1-11-1966 (Pat), Sukblal Mahton v. Ram 
Kuer Devi 5 
AIR 1961 SC 218 = 1961 (1) Cri LJ 322, 
Padam Sen v. State of U. P. 6 
AIR 1924 Pat 69 = 5 Pat LT 560, Gopal 
Saran v. Sita Devi 6, 7 


Sudhir Chandra Ghose, P. K. Sinha and 
K. K. Ghose, for Petitioners; M. P. Verma 
and Bijay Pratap Singh, for Opposite Party, 


ORDER:— The defendants are the peti- 
tioners in both these applications. This order 
will govern both of them. Civil Revision No. 
67 of 1973 is directed against an order dated 
the 7th of June, 1972, by which the plaintiff 
has been granted maintenance. Civil Revi- 
sion No. 974 of 1972, is directed against an 
order dated the 11th of August, 1972, by 
which the quantum of maintenance has been 
determined. Acording to the learned Coun- 
sel for the defendants the order granting 
maintenance was without jurisdiction and the 
order determining the quantum thereof was 
much more so. 


2. The relevant facts leading to the 
filing of these petitions are as follows:— 

The plaintiff opposite party claiming to 
be the widow of one of the coparceners had 
filed a suit for partition of the family estate 
which suit has been registered as Title Suit 
No. 35 of 1967 of the court of the Subordi- 
nate Judge II, Patna and is pending disposal. 
On the 7th of June, 1968 the plaintiff filed 
an application for appointment of a receiver 
and another application for grant of ad-inte- 
rim maintenance. Both these petitions were 
disposed of by an order dated the 28th of 
January, 1970. With regard to the petition for 
maintenance, the learned Subordinate Judge 
observed: 

“No direction can either be given in this 
suit at this stage for making provision of her 
maintenance.” 


The prayer for grant of maintenance was re- 
newed by the plaintiff by an application dated 
the 2nd of May, 1972. This time by the 
impugned order dated the 7th of June, 1972, 
the learned Subordinate Judge held— 
“The documents referred to above there- 
fore go to show that the plaintiff may be - 
taken for the present purpose to be a mem- 
ber of the family and not as stranger as 
claimed on behalf of the defendants.” 


Having so held the learned Subordinate Judge 
further held that the plaintiff was entitled to 
maintenance. In this order the quantum of 
maintenance was not fixed, but all the same 
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it was observed that the quantum shall be 
considered in presence of the lawyers for the 
parties at a later date. On the 11th of August, 
1972, the quantum of maintenance was fixed 
at Rs. 120/- per month. 


3. Mr. Ghose appearing for the de- 
fendants petitioners has assailed the order 
dated the 7th of June, 1972, on two grounds: 


(1) That the order was hit by the prin- 
ciples of res judicata; and 


(2) The court below had no jurisdiction 
to grant maintenance in a suit for partition. 
Mr. Ghose has assailed the other order, 
namely, the order determining the quantum 
of maintenance on the ground that it had 
been fixed without any basis. 


4. Replying to the contentions raised 
on behalf of the petitioners, it has been urg- 
ed that the principle of res judicata has no 
application to the order dated the 7th of 
- June, 1972, because the previous order dated 
the 28th of January, 1970, did not finally 
determine anything, much less about the 
status of the plaintiff to demand main- 
tenance. It was further submitted that the 
court below had the jurisdiction to grant ad 
interim maintenance. It could do so under 
its inherent powers to do justice. So far as 
the determination of quantum was concerned, 
learned counsel for the opposite party sub- 
mitted that the court having exercised its 
judicial discretion in fixing the quantum, 
there was no reason to interfere with it. 
Thus, according to the learned counsel for 
the opposite party none of these petitions had 
any merit which should, therefore, be dis- 
missed. 


5. Of the two contentions raised by 
Mr. Ghose concerning Civil Revision No. 67 
of 1973, in my opinion, the contention relat- 
ing to the principles of res judicata hitting 
the impugned order in question, is not valid. 
By the earlier order dated the 28th of Janu- 
ary, 1970 all that the learned Subordinate 
Judge had held concerning the grant of 
maintenance was that he had rejected the 
petition at that stage. Obviously, therefore, 
he did not determine the rights of the parties 
concerning the grant or otherwise of mainte- 
nance. Since the right to claim maintenance 
was not finally determined by that order, the 
principles of res judicata cannot apply, if 
prayer for grant of maintenance is renewed 
at a later stage. 


Mr. Ghose’s second contention, how- 
ever, has substance in it and must be upheld. 
It has to be borne in mind that the suit in 
which the claim for maintenance has been 
made is a suit for partition of the family 
estate. It is not a suit for maintenance or 
for the grant of alimony. The Code of Civil 
Procedure does not provide for grant of in- 
terim maintenance in a partition suit. There 
are, no doubt, cerain interim reliefs, permis- 
sible during the course of a suit, such of 
those reliefs being appointment of receiver, 
grant of injunction, but there is no provision 
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for grant of interim maintenance pending the 
disposal of a partition suit. U. N. Sinha, 
C. J., as he then was observed in the case 
of Rambujhawan Pathak v. Gauri Kant 
Pathak, AIR 1972 Pat 376 that— 

“Asa matter of fact, the court below has 
not indicated as to any provision of law 
under which the plaintiffs of a partition suit 
are entitled to maintenance, during the 
pendency of the suit.” 


Learned Counsel for the opposite party has 
urged that Section 151 of the Code of Civil 
Procedure could always be utilised by the 
courts where Justice demanded its utilization. 
He referred to a decision in the _case of 
Nemai Chand Jain v. Smt. Lila Jain, AIR 
1968 Cal 405 in which interim maintenance 
was granted with the observations that— 


“The jurisdiction of the court is attrac- 
ed by filing a suit. The court has power to 
make interlocutory orders in aid of a sunt. 
Denial of status does not take away the 
jurisdiction of the court. Interim mainte- 
nance is not an act of exercise of inherent 
jurisdiction. Interim maintenance is granted 
as an interlocutory relief in the suit.” 


My attention has also been drawn to an un- 
reported decision of this court in Civil Revn. 
No. 1094 of 1965 (Pat), (Sukhlal Mahton v. 
Ram Kuer Devi) disposed of on 1-11-1966 in 
which in a suit for partition maintenance was 
granted to the plaintiff and such grant of 
Maintenance was upheld by this court. 


6. The decision of the Calcutta High 
Court, AIR 1968 Cal 405 has no application 
to the instant case because that is a decision 
not in respect of the grant of maintenance 
during the pendency of a title suit or grant 
of maintenance in a suit for maintenance by 
the wife against her husband. Similarly the 
decision in Civil Revn. No. 1094 of 1965 
(Pat) has no application to the instant case 
because that decision followed upon the inter- 
pretation of the terms of compromise under 
which maintenance was to be granted to the 
plaintiff. These decisions, therefore, do not 
support the proposition raised by the learn- 
ed Counsel for the opposite party that the 
court in its inherent power under Section 151 
of the Code of Civil Procedure could grant 
maintenance. 


The Supreme Court in the case of Padam 
Sen v. The State of Uttar Pradesh, AIR 1961 
SC 218 has described the scope of Section 151 
of the Code of Civil Procedure. It has been 
observed as under: 


“The inherent powers of the court are in 
addition to the powers specifically conferred 
on the court by the Code. They are comple- 
mentary to those powers and therefore it 
must be held that the court is free to exer- 
cise them for the purposes mentioned in Sec- 
tion 151 of the Code when the exercise of 
those powers Is not in any way in conflict 
with what has been expressly provided in the 
Code or against the intentions of the Legis- 
lature. It is also well recognized that the 
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inherent power is not fo be exercised in a 
manner which will be contrary to or different 
from the procedure expressly provided in the 
Code.” 

Their Lordships have further observed, which 
is a very Significant observation concerning 
the scope of Section 151— 


“The inherent powers saved by Sec. 151 
of the Code are with respect to the proce- 
dure to be followed by the court in decid- 
ing the cause before it. These powers are 
not powers over the substantive rights which 
any litigant possesses.” 


In one of the very old decisions of this 
court in the case of Gopal Saran v. Sita 
Devi, 5 Pat LT 560 = (AIR 1924 Pat 69) 
the question was whether in a suit regarding 
the rights conferred under a document the 
court in exercise of its inherent power could 
grant ad interim maintenance. It was answer- 
ed in the negative. Whe following observa- 
tions are relevant: 


“As I have already stated this is not an 
application for maintenance nor is it an ap- 
plication for alimony pendente lite. So much 
is admitted by the plaintiff. 


XX XX XX 

Section 151 of the Code saves the court’s 
inherent power to make such orders as may 
be necessary for the ends of justice or to 
prevent abuse of the process of the court, but 
J am not aware of any rule of law or equity 
which requires, in the interest of justice, that 
a plaintiff suing to enforce a contract for the 
payment of money, where the claim is dis- 
puted, should be awarded a portion of the 
amount claimed before his right has been 
established by the suit brought for that pur- 
pose”. 

Ti In the instant case, the position is 
absolutely alike as was the position in the 
case reported in 5 Pat LT 560 = (AIR 1924 
Pat 69) (supra) — The plaintiff opposite party 
wants a share in the family estate and be- 
fore her right has been determined, she wants 
a share to be given to her. Such a prayer 
could not be allowed. Provisions of Sec- 
tion 151 can be of no help in such a matter. 
I must, therefore, hold accepting the conten- 
tion raised on behalf of the petitioners that 
order dated the 7th of June, 1962, passed in 
the aforesaid title suit was without jurisdic- 
tion and the grant of interim maintenance 
cannot be upheld. That order is accordingly 
Set aside. 


Since the order for grant of interim 
maintenance is held to be without jurisdic- 
tion, the order quantifying the maintenance 
is also set aside. 

$. Thus the applications are allowed 
and both the impugned orders are set aside. In 
the circumstances of the case, I do not pro- 
pose to grant any cost. 

Applications allowed. 
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Janakraj v. P. M. Misra (H. L. Agarwal J.) 


A.I. R. 


AIR 1974 PATNA 282 (V 61 C 79) 
H. L. AGARWAL, J. 


Janakraj Kuer and others, Petitioners v, 
Pandit Muneshwar Misra and another, Op- 
posite Parties. 


Civil Revn. No. 247 of 1972, DJ- 2-1- 
1974, against order of S. G. Waris, Dist. J., 
Palamau, D/- 10-2-1972. 

Index Note: — (A) Civil P. C. (1908), 
O. 41, R. 35 — Decree — Merger of lower 
Court’s decree in the Appellate decree. 

Brief Note: —- (A) It is now well set- 
tled by high authorities that after the dispo- 
sal of a suit by the Court of the first ins- 
tance, if an appeal is taken to any higher 
Court then it is the ultimate decision of the 
Appellate Court that prevails and is binding 
upon the parties, be it a judgment of affir- 
mance or reversal; and the judgment of the 
Subordinate Court stands superseded or 
merges from stage to stage in the judgment 
of the Superior Court. AIR 1937 Cal 548, 
Rel. on; AIR 1967 Bom 310 and AIR 1931 
Pat 27, Ref. to. (Para 6) 


To take a different view would lead to 
an anomalous position. An appeal is always 
the rehearing of the suit and if the decree 
passed by a Subordinate Court is reversed of 
affirmed by a Higher Court determining the 
rights of the parties to a proceeding, and the 
Court of the first instance is authorised to 
set aside the decree passed by it, it will 
amount to nullifying the entire proceeding 
subsequent to the passing of its decree and 
to interfere with the decree of the Superior 
Court. (Para 7) 
Cases Referred: Paras 


AIR 1967 Bom 310 = 68 Bom LR 461, 
Kantilal v. Chiba Bava Bhandari 6 
AIR 1966 SC 1332 = (1966) 3 SCR 300, 
Sheodan Singh v. Daryao Kunwar 6 
AIR 1946 Pesh 7 = 228 Ind Cas 121, Mt. 
Ghulam Fatima v. Mt. Bilkis Jan 3 
AIR 1937 Cal 548 = 41 Cal WN 1278, 
Mono Mohan v. Nripendra Nath 3,6 
AIR 1931 Pat 27 = ILR 9 Pat 829, Ekram 
Hussain v. Mt. Umatul Rasul 6 


_ Parmeshwar Prasad Sinha and Hare 
Krishna Kumar, for Petitioners; Sankat Haran 
Sneh and Vijay Pratap Singh, for Opposite 

y. 


ORDER:— īn this Civil revision 
application, an important question of 
law has been raised for decision of this Court, 
mamely, as to whether an application under 
Order IX, Rule 13 of the Code of Civil Pro- 
cedure can be entertained by the trial Court 
when the decree itself has been merged in the 
decree of an appellate Court. 


ae In order to appreciate the point 


raised as above, it is necessary to state a 
zew facts of this case. The petitioner insti- 
tuted a Partition Suit No. 75 of 1959 against 
his two brothers in the court of the Munsif 
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at Palamau with respect to certain ancestral 
properties. Both the defendants filed separate 
Written statements but defendant No. 1 did 
not participate in the hearing of the case 
and only the second defendant contested the 
same. The suit, however, was decreed in 
favour of the plaintiff. Against the prelimi- 
nary decree, the contesting defendant filed 
Title Appeal No. 39 of. 1961 in the Court 
of the District Judge at Palamau. In the 
lower appellate court also defendant No. 1 
did not appear. The title appeal ultimately 
was dismissed on 3rd October, 1964 on 
merits. Defendant No. 2 also made an at- 
tempt in this Court by filing a second appeal 
(Second Appeal No. 77 of 1965) but the 
Same was dismissed in limine. The final dec- 
tee was also drawn on 9-9-1967. 


3. In the year 1971, after all the pro- 
ceedings were over, defendant No. 1 filed an 
application under the provisions of Order IX 
Rule 13 of the Code of-Civil Procedure in 
the trial Court for setting aside the prelimi- 
mary decree dated 15-9-1961 passed in the 
Said partition suit on the various grounds 
which are not necessary to be stated as the 
matter was disposed of by the Court below 
on a preliminary objection taken on behalf 
of the petitioner regarding the maintainability 
of the application under Rule 13, namely, 
that the decree of the trial Court having been 
merged in the appellate decree, the applica- 
tion in question for setting aside the prelimi- 
nary decree of the trial Court was not main- 
tainable. The learned Munsif decided the 
question of maintainability of the miscella- 
neous case as a preliminay issue and upheld 
the objection of the plaintiff and came to the 
conclusion that the application filed by de- 
fendant No. 1 under Order IX, Rule 13 of 
the Code at this stage was not maintainable. 
He put reliance upon a Bench decision of the 
Calcutta High Court in Mono Mohan v. Nri- 
pendra Nath, AIR 1937 Cal 548. Against 
the said order, a miscellaneous appeal was 
taken by defendant No. 1 to the court of 
appeal below and the learned District Judge 
by the impugned order on referring to a 
decision of the Judicial Commissioner’s court 
of Peshawar in the case of Mt. Ghulam 
Fatma v. Mt. Bilkis Jan, AIR 1946 Pesh 7 
Where a view contrary to that expressed by 
the Calcutta High’ Court was taken, set aside 
the order of the learned Munsif as according 
to him, in view of the conflicting decisions of 
the High Courts, it was advisable to deter- 
mine the case on merit and therefore, the 
case was remanded. Jt is against this order 
of the learned District Judge that the plain- 
a has moved this Court in revision as said 
above. 


4, In this Court, Mr. Parmeshwar 
Prasad Sinha has urged before me the same 
ground which was urged before the learned 
Munsif. The learned Counsel contends that 
the preliminary decree dated 15-9-1961 pass- 
ed by the learned Munsif lost its own inde- 
pendent character and stood merged in the 
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judgment of the court of appeal below and, 
therefore, the application filed by defendant 
No. 1 for setting aside the decree, which did 
not exist, was misconceived and, as such, 
not maintainable. 


5. Mr. Sankat Haran Singh, learned 
Counsel for the opposite party, conceded that 
if the theory of merger applies to the facts 
of the present case then the application under 
Rule 43 of Order IX of the Code was mis- 
conceived. Learned Counsel, however, con- 
tended that the decree of the trial Court hav- 
ing been affirmed by the court of appeal be- 
low, it was very much in existence indepen- 
dently and the learned Munsif had still the 
jurisdiction to set aside the same on a proper 
case being made out and, therefore, the ques- 
tion of maintainability was wrongly decided 
vue trial Court and as such has been set 
aside. 


6. It is difficult to accept this conten- 
tion of Mr. Sankat Haran Singh. In my 
opinion, the contention of the counsel for the 
petitioners has got great force and must suc- 
ceed. It is now well settled by high autho- 
rities that after the disposal of a suit by the 
Court of the first instance, if an appeal is 
taken to any higher court then it is the ulti- 
mate decision of the Appellate Court that 
prevails and is binding upon the parties, be 
it is a judgment of affirmance or reversal and 
the judgment of the Subordinate Court stands 
superseded or merges from stage to stage in 
the judgment of the Superior Court. In sup- 
port of this proposition, it may be sufficient 
to cite only one decision of the Supreme 
Court in the case of Sheodan Singh v. Daryao 
Kunwar, AIR 1966 SC 1332. Learned 
Counsel for the petitioners then referred to 
the case of Mono Mohan, AIR 1937 Cal 548 
(Supra) of the Calcutta High Court. The 
facts of that case are some what similar to 
the facts of the present case. In a suit against 
several defendants, a decree was passed on 
contest against some and ex parte against 
the other. The contesting defendants had 
appealed against the decree making all the 
persons to the suit as parties in appeal. The 
Appellate Court had affirmed the decree of 
the trial Court against all the defendants, ex- 
cept one, namely, defendant No. 6 against 
Whom an ex parte decree was passed under 
Order IX, Rule 13 of the Code. But before 
the said application could be considered by 
the trial Court, the appeal itself stood dispos- 
ed of on 7th of June, 1933, by which the 
decree of the trial Court was affirmed. The 
application for setting aside the ex parte dec- 
ree came up for hearing before the Court 
below on 25th of September, 1934, when it 
took a similar view and rejected the ap- 
plication on the sole ground that the decree 
passed by it having been affirmed in ap- 
peal by the appellate court, there was no 
decree of the trial court in existence which 
could be set aside by it under the provision 
of Order IX Rule 13 of the Code. This view 
was ultimately accepted by their Lordships 
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of the Calcutta High Court in Mono Mohan 
. Kundu’s case AIR 1937 Cal 548. I feel my- 
self in respectful agreement with the view 
expressed in the case of Mono Mohon Kundu 
aforesaid. I may also usefully refer to a case 
of this Court in Syed Ekram Hussain v. 
Mt. Umatul Rasul, ILR 9 Pat 829 = (AIR 
1931 Pat 27). In this case an execution case 
was filed by the decree-holder to execute the 
decree of the first court which had been 
affirmed by this Court on appeal, without ex- 
pressly asking the executing court to execute 
the decree of the Appellate Court. An ob- 
jection was taken by the judgment-debtor to 
the executability of the decree in question on 
various grounds and one of the questions 
raised was as to whether after the affirmance 
of the decree of the trial Court by the High 
Court, the execution of the decree of the 
Appellate Court could proceed. In this Court 
when the matter came, the learned Judges 
expressly took the view that where the decree 
of the first Court was affirmed, reversed or 
modified on appeal by the High Court, the 
appellate decree was the only decree capable 
of execution. I am also supported in my 
views by a decision of the Bombay High 
Court in the case of Kantilal v. Chiba Bava 
Bhandari, AIR 1967 Bom 310 where a similar 
ee was raised and answered as stated 
above. 


Ts Examining the question indepen- 
dently also, it appears to me that to take a 
different view would lead to an anomalous 
position. An appeal is always the rehearing 
of the suit and if the decree passed by a 
Subordinate Court is reversed or affirmed by 
a higher Court determining the rights of the 
parties to a proceeding, and the court of the 
first instance is authorised to set aside the 
decree passed by it it will amount to nulli- 
fying the entire proceeding subsequent to the 
passing of its decree and to interfere with 
the decree of the Superior Court. This can- 
not be allowed. In this view of the matter, 
in my considered opinion, the view taken by 
the learned Munsif was quite correct and the 
learned District Judge has committed an ap- 
parent error in setting aside the order of the 
trial Court particularly on putting reliance 
upon the decision of the Judicial Commis- 
In view of a 
clear decision of a Bench of the Calcutta 
High Court, there was no difficulty in the 
way of the learned District Judge to come 
to his own decision on this question than to 
remand the matter for decision of the entire 
case on merit. 

8. I would accordingly allow this 
application, set aside the order of the court 
of appeal below and affirm that of the trial 
court, but in the circumstances of the case, 
I shall make no order as to costs. 

Revision allowed. 
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Panna Lal Agrawala, Appellant v. Kan- 
haiya Lal Jain and others, Respondents. 


A. F. A. O, No. 292 of 1973, Dj- 18-12- 
1973, from order of A. Ojha, Dist. J., Haza- 
ribagh, D/- 22-9-1973. 


Index Note: — (A) Civil P. C. (1908), 
Order 21, Rules 15, 17 — Joint decree-holders 
~~ Execution by one — Maintainability. 


Brief Note: — (A) One of several joint 
decree-holders can apply for the execution on 
behalf of all. It is not incumbent upon the 
applicant to expressly state that he is apply- 
ing on behalf of all the decree-holders. If it 
appears to the Court that the décree is, being 
executed for the benefit of all the decree-hol- 
ders it may allow the execution to proceed. 


(Para 6) 


Rule 15 is based upon the principles of 
equity and good conscience for saving the 
judgment-debtor from harassment. (Para 5) 


Index Note: — (B) Civil P. C. (1908), 
O. 22, Rr. 3 and 12 — Substitution of L. Rs. 
o£ deceased party brought on record in ap- 
peal against order made in suit emures for all 
subsequent stages of suit — But the substitu- 
tion of such L. Rs. in the suit pending an 
appeal will not enure for the appeal — Prin- 
ciple applies also to appeal arising cut of 
execution proceedings. 


Brief Note: —- (B) If the legal repre- 
sentatives are brought on record at one stage 
of the suit, it will enure for the benefit of 
all the subsequent stages of the suit as an 
appeal or a revision is a continuation of the 
suit itself, and if such a substitution is made 
in the appeal or revision, it will be deemed 
to have been made in the suit itself. But in 
the reverse or converse situations, this legal 
position would not be correct, that is, if any 
substitution is made in a suit when an ap- 
peal or revision is already pending, in which 
no steps for substitution were taken, that could 
not be projected backwards into the appeal 
which had already been filed before from 
an earlier order in the suit. 


The principle can be applied to an exe- 
cution proceeding also if there is a substitu- 
tion made in an appeal arising out of the 
execution proceeding. Rule 12 does not nega- 
tive the application of the principle to execu- 
tion proceedings. What is intended by 
Rule 12 is that execution proceedings will 
not abate on account of the death of a 
party. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1965 SC 1794 = (1965) 3 SCR 211, 
Rangubai v. Sunderabai 6 
AIR 1965 Pat 85, Sukhdeo Bhagat v. Biswa- 
nath Singh 6 
1965 BLIR 526, Bateri Gope v. Radhakant 
Missir 6 
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AIR 1951 Pat 645 = ILR 30 Pat 357, Kamal 
Kishore Prasad Singh v. Harihar Prasad 
Singh 6 

AIR 1921 Pat 180 (2) = 2 Pat LT 619, Mt. 

Gulab Kuer v. Syed Mohammad Zafer 6 


Balbhadra Prasad Singh, Advocate-Gene- 
tal, Umesh Prasad Singh and Bhaiya Yogen- 
dra Kishore, for Appellant; Jagdish Chandra 
Sinha and Rajendra Prasad, for Respondents. 


JUDGMENT:— This Miscellaneous 
appeal under Section 47 of the Code 
of Civil Procedure is by one of the judg- 
ment-debtors against the orders of the Courts 
below rejecting his objection for dismissing 
an execution case in the following circums- 
tances. 


2. Respondent No. 1 Kanhaiya Lal 
Jain and one Misri Lal jain obtained a decree 
for eviction of the appellant and others from 
a piece of land on which they are running 
a petrol pump of Burmah Shell Company. 
The decree was put in execution in Execution 
Case No. 9 of 1960 in the Court of the Mun- 
sif, Hazaribagh, and delivery of possession 
was purported to have been effected by the 
Nazir on 6-8-1961. Three miscellaneous 
cases, namely. Nos. 83, 84 and 85 of 1961 
were filed on various grounds by the judg- 
ment-debtor, which were all dismissed. Seve- 
ral years thereafter on the 15th March, 1966, 
the decree-holders again approached the Exe- 
cuting Court for issue of a fresh writ of deli- 
very of possession. On this application by 
the decree-holders, objections were put in by 
the judgment-debtors and again three miscel- 
laneous cases Nos. 36, 37 and 38 of 1966 
were registered. Their main objection was 
that the execution case having been dismiss- 
ed after effecting delivery of possession, the 
application of the decree-holders for issue of 
fresh writ of delivery of possession was in- 
competent and not maintainable. The Exe- 
cuting Court, however, dismissed all the Mis- 
cellaneous cases. Thereafter only one of the 
judgment-debtors preferred an appeal before 
the District Judge, Hazaribagh, which was 
registered as Miscellaneous Appeal No. 19 
of 1966. This appeal was allowed. The 
decree-holders thereupon came up to this 
court in Miscellaneous Appeal No. 346 of 
1966. This court allowed the said appeal on 
25-1-1973 rejecting the objection of the 
judgment debtor and holding that the ap- 
plication filed by the decree holders on 15-3- 
1966 was maintainable and competent. 


3. One of the decree holders, name- 
ly Misri Lal Jain died during the pendency of 
the appeal in the High Court and his heirs 
were substituted. No steps were, however, 
taken for bringing the said heirs on the re- 
cord of the execution proceeding. On 16-2- 
1973, that is, after, the decision of this 
court in the aforesaid Miscellaneous Appeal, 
an application was filed on behalf of decree- 
holder Kanhaiya Lal Jain for proceeding with 
the execution case and effecting a fresh deli- 
very of pessession. This time fresh objection 
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was taken by judgment-dedtor Panna Lal on 
the ground that the applicatisn filed by Kan- 
haiya Lal Jain alone was nst maintainable 
and was hit by the provision of Rule 15 
of Order 21 of the Code of Civil Procedure. 
This case was registered as Miscellaneous 
Case No. 37 of 1973. On 1-9-1973, heirs of 
Misri Lal Jain applied for their addition as 
parties in the execution proceeding. This 
prayer was allowed by the Executing Court 
on 11-9-1973. On the same day, the ot}ec- 
tion of the judgment-debtcr was, however, 
dismissed. An appeal was taken by him to 
the District Judge, but the same has been 
also dismissed and, therefore, the present ap- 
peal has been filed by him in this Court. 


4, Learned Advocate-General appear- 
ing in support of the appeal with reference to 
Rules 15 and 17 of Order 21 of the Code of 
Civil Procedure has urged in this court that 
one of the decree-holders alone, namely, res- 
pondent No. 1 Kanhaiya Lal Jain was not 
entitled to apply in the Executing Court for 
taking delivery of possession of the property 
in question and the courts below have com- 
mitted an apparent error of law in allowing 
his prayer. Learned Counsel appearing for the 
decree-holder respondent however has made 
a submission that the substitution of the heirs 
of Misri Lal Jain in the appeal before this 
Court arising out of the execution proceeding 
would amount to their addition or substitu- 
tion, as the case may be, in the execution 
proceeding alsc, and, alternatively that the 
application made by respondent No. 1 Kan- 
haiya Lal Jain on 16-2-1973 was not made 
on his own behalf, but on behalf of and for 
the benefit of the entire body of the decree- 
holders. 


5, Rule 15 (1) of Order 21 of the 
Code of Civil Procedure reads as follows: 


“Where a decree has been passed joint- 
ly in favour of more persons than one, any 
one or more such persons may, unless the 
decree imposes any condition to the contrary, 
apply for the execution of the whole decree 
for the benefit of them all, or, where any of 
them has died, for the benefit of the survi- 
vors and the legal representatives of the de- 
ceased.” 


This rule is based upon the principles ofj- 
equity and good conscience for saving the 
judgment-debtor from harassmeat. It is the 
admitted case that both the decree-holders 
had applied for the execution of the whole 
decree when the aforesaid execution case was 
filed. Let us now see as to whether the ap- 
plication made on 16-2-1973 by Kanhaiya Lal 
Jain indicated any other intenticn or was 
for the benefit of the survivor or legal re- 
presentatives of the deceased decree-holder 
Misri Lal Jain also. In order to appreciate 
this question, let me refer to some of the 
statements made in the petition. This peti- 
tion is purported to have been mate ou be- 
half of the decree-holders. After stating the 
entire development in the execution proceed- 
ing in detail at very siage, a prayer has been 
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made (ta pass an order directing upon the 
judgment-debtor No. 2 for removal of Petrol 
and Diesel Pumps and underground tanks 
with their contents by a certain date failing 
which necessary steps would be taken to get 
it removed through court and the costs will 
be borne by the judgment-debtor No. 2 be- 
fore ‘your petitioners’ take further steps to ob- 
tain khas possession of the premises in ques- 
tion. Throughout in the body of this peti- 
tion, there is no indication that it has been 
made by only one of the decree-holders for 
his personal benefit. 
laneous Appeal, a direction was given by this 
court to the judgment-debtors to remove the 
petrol pump and underground tanks and its 
content from the premises in question and 
to allow the decree-holders to obtain khas 
possession over the premises in question in 
view of an undertaking given by the judg- 
ment-debtor in this court in Civil Revision 
No. 571 of 1963. I may also mention that 
judgment-debtor No. 2 M/s. Burmah Shell 
Oil Storage and Distributing Company, had 
also filed a petition on 1-5-1973 in the Exe- 
cuting Court to the effect that it had no ob- 
jection in allowing the decree-holders to take 
delivery of possession of the suit land and it 
was ready to remove the petrol and diesel 
pumps and underground tanks etc., for which 
a reasonable time was also granted by the 
Executing Court. 


6. The statements referred to above 
in the petition dated 16-2-1973 make the mat- 
ter clear beyond all reasonable doubt that the 
decree was being executed for the benefit of 
all the decree-holders, and not for the bene- 
fit of Kanhaiya Lal Jain only. A Bench of 
this Court in the case of Kamal Kishore Pd. 
Singh v. Harihar Pd. Singh, ATR 1951 Pat 
{645 held that it was not absolutely incumbent 
on the executing decree-holder to state in so 
many words in the execution petition itself 
that the decree was being executed for the 
benefit of all the decree-holders and if it ap- 
pears to the court that the decree is, as a 
matter of fact, being executed for the bene- 
fit of all the decree-holders, it will allow the 
execution to proceed, even though such a 
statement does not find place in the applica- 
tion for execution. Be that as it may, the 
second point raised on behalf of the decree- 
holders by Mr. J. C. Sinha is also of great 
substance and is supported by a large num- 
ber of authorities. The Supreme Court in 
the case of Rangubai v. Sunderabai, AIR 
1965 SC 1794 has held that if the legal re- 
presentatives of the deceased plaintiff or de- 
fendant are brought on record in an appeal 
or revision from an order made in the suit, 
it would enure fer all subsequent stages 
of the suit. In this Supreme Court case du- 
ring the pendency of an application for spe- 
cial leave to prefer an appeal to the Supreme 
Court against the judgment of the Bombay 
High Court, one of the respondents had died, 
steps for substitution of his legal representa- 
tives were taken in the trial Court, in the 
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final decree stage and a question was raised 
that in view of the substitution of the legal 
representatives in the suit itself, there was no 
necessity of any such substitution in any sub- 
sequent proceeding which might be pending 
on that date in an appellate court. This con- 
tention was repelled by their Lordships who 
clearly held that if the legal representatives 
are brought on record at one stage of the 
suit, it will enure for the benefit of all the 
subsequent stages of the suit as an appeal or 
a revision was a continuation of the suit it- 
self, and if such a -substitution was made in 
the appeal or revision, it will be deemed to 
have been made in the suit itself. But in the 
reverse or converse situations, this legal posi- 
tion was held to be not correct, that is, if 
any substitution was made in a suit when an 
appeal or revision was already pending, in 
which no steps for substitution were taken, 
that could not be projected backwards into 
the appeal which had already been filed 
before from an earlier order in the suit. In 
the case of Bateri Gope v. Radhakant Missir, 
1965 BLIR 526, one of the respondents had 
died during the pendency of a second appeal 
in the High Court, steps for substitution 
having been taken, his heirs were brought on 
record and the appeal was remanded back 
to the lower Appellate Court, where no such 
steps were taken and the name of the de- 
ceased respondent continued with the dead 
man on the record without any substitution 
or issuing notice to the substituted heirs. In 
these circumstances, the learned Single Judge 
held that there could not be any doubt that 
the heirs of the deceased respondent who were 
brought on record of the case in the appeal 
in this court must be treated to be parties 
in the lower appellate court also. The learn- 
ed Advocate-General, however, contended 
that as Rules 3 and 4 of Order 22 of the Code 
had no application to execution proceed- 
ing, the principles decided in the aforesaid 
cases should not be applied to the facts of 
this case. It is difficult to accept this con- 
tention of the learned Advocate General. 
What at all, in my opinion, is intended bv 
the provision of Rule 12 of Order 22 of the 
Code is that an execution proceeding will not 
abate on account of the death of either a 
decree-holder or a judgment-debtor and no 
application for substitution was necessary, 
and nothing beyond that, and the legal re- 
presentatives can apply under Order 21, 
Rule 16 of the Code to continue the appli- 
cation. The principles decided in the case 
of AIR 1965 SC 1794 (Supra) can very we'l 
be applied to an execution proceeding also if 
there is any substitution made in an appeal 
arising out of the execution proceeding. This 
court in the case of Mt. Gulab Kuer v. Syed 
Mohammad Zaffer, AIR 1921 Pat 180 (2) has 
held that an application under Order 21, 
Rule 16 was not fresh application for execu- 


tion but merely for continuing the execution 
proceeding then pending. In a later decision 
of this court in Sukkdeo Bhagat v. Biswa- 
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nath Singh, AIR 1965 Pat 85, a similar view 
was taken. 

7. It may also be mentioned that on 
1-9-1973, the heirs and legal representatives 
of Misri Lal Jain applied for being added as 
parties in the execution proceeding, which 
prayer was allowed by the Executing Court 
by its order dated 11-9-1973 and thereafter 
the Executing Court dismissed Miscellaneous 
Case No. 37 of 1973, filed by one of the 
judgment-debtors namely the appellant, which, 
in my opinion, in view of the discussions 
made above, was not at all necessary. Both 
the courts below have taken a similar view 
and have held against the judgment-debtor 
on the technical objection raised against the 
maintainability of the application filed by res- 
pondent No. 1 on 16-2-1973: 

8. The questions raised on behalf of 
the appellant having been answered against 
him, this appeal has got no merit and it must 
fail. It is, accordingly, dismissed. The res- 
pondents will be entitled to their costs also. 

Appeal dismissed. 
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Birendra Kumar Gupta, Petitioner v. Sm. 
Chinta Devi, Opposite Party. 

Civil Revn. No. 488 of 1972, DJ- 13-12- 
1973, against order of K. K. Lai, Sub. J., 
2nd Court, Monghyr, D/- 8-5-1972. 

Index Note: — (A) Civil P. C. (1908), 
Order 11, Rule 15, Order 7, Rule 14 — Re- 
fers to documents which are not basis of suit 
and have to be produced at a later stage 
simply as evidence — Before filing written 
statement, defendant is not entitled to inspec- 
tion of document referred to in Order 7, 
Rule 14. (Para 2) 


Madan Mohan Prasad No. 1 and P. K. 
Joshi, for Petitioner; Tarakant Jha and Pashu- 
pati Nath Jha, for Opposite Party. 


ORDER:— The defendant has moved 
this Court in the revisional Jurisdiction against 
the order of the subordinate Judge, 2nd 
Court, Monghyr, refusing to allow the inspec- 
tion to him of the agreement for sale alleged 
to have been executed by him on 5-1-1971 
for specific performance of which a title suit 
has been instituted by the plaintiff-opposite 
party, 


2. Learned Counsel, appearing in 
support of the petition submitted that under 
the provision of Order 11, Rule 15 of the 
Code of Civil Procedure the petitioner was 
entitled as a matter of course to inspect the 
document in question before filing of the 
Written statement. It is difficult to accept the 
contention raised by learned Counsel. Rule 
15 of Order 11 of the Code authorises a party 
to the suit to give notice to the adversary in 


ER/FR/C388/74/VSS 


Birendra Kumar v. Chinta Devi (H. L. Agarwal J.) 


[Prs. 1-4] Pat. 287 


whose: pleading or affidavit reference is made 
to any document to produce such document 
for inspection of the party giving such notice 
or of his pleader, and to permit him to take 
copies thereof. That rule has got no appli- 
cation to this case. The agreement, obvious- 
ly in question is the basis of the suit and that 
has got to be filed along with the plaint itself 
which has to be produced in court along 
with the filing of the plaint under the provi- 
sion of Order 7, Rule 14 of the Code. 
Rule 15 of Order 11 however speaks of a 
notice- by the party to his adversary with re- 
ference to the documents stated in the plead- 
ing or affidavit to produce such document fcr 
inspection. That obviously refers to the docu- 
ments which are not the basis of the suit and 
have to be produced at a later stage simply 
as evidence. The omission of the class cf 
documents referred to in Order 7, Rule 14 
in Rule 15 of Order 11 is advisedly done as 
the defendant is supposed to be aware of such 
a document and he should file his written 
statement before any inspection setting up his 
defence as he chooses. The documents men- 
tion in Order 7, Rule 14 cannot be said to 
be a document referred to in the pleading cr 
affidavits within the meaning of Order 11, 
Rule 15 of the Code. The privilege of ins- 
pection by a party of the documents of his ač- 
versary is not a matter of routine but can be 
allowed only on judicial consideration. Grant- 
ing of inspection prior to the filing of the 
written statement in such cases may result in 
fishing out false and frivolous pleas of defence 
by a defendant. Learned Counsel failed to 
cite any authority in support of his conten- 
tion that the defendant is entitled in law to 
apply for inspection before the filing of his 
written statement of the document referred to 
in Order 7, Rule 14 of the Code. I do nct 
see any possible difficulty in the way of the 
defendant in filing his written statement to 
state in the same as to whether he has exe- 
cuted the agreement of sale or not and in 
case he has not executed the same he can 
very well challenge the validity of the docu- 
re Setting up all possible pleas as his de- 
ence, 


3. I am therefore not inclined to in- 
terfere with the order passed by the learned 
Subordinate Judge. Let the petitioner file his 
written statement and thereafter if he so likes 
he may apply to the court below for inspec- 
tion of the document in question and the 
Court below will permit him to inspect the 
same, 


4. Mr. Tarakant Jha, learned Coun- 
sel, appearing for the opposite party hes 
agreed to the suggestion of the petitioner that 
after the inspection of the document in ques- 
tion, if so advised, the defendant-petitioner 
may be entitled to file a supplementary writ- 
ten statement with respect to the matters spe- 
cifically confined to the result of the inspec- 
tion of the document if so advised. This 
application therefore has got no merit and is 
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dismissed with the observation made above. 
There will however be no order as to costs. 


Revision dismissed. 
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Union of India, Petitioner v. M/s. Rama 
Engineering Works (Motihari) Ltd., Opposite 
Party. 

Civil Revn. No. 835 of 1972, D/- 29-11- 
1973, against order of G. N. Singh, Addl. 
Sub. J., 2nd Motthari, D/- 9-5-1972. 


Index Note: — (A) Civil P. C. (1908), 
Order 9, Rule 9 — Application against dis- 
missal for default — Specific finding of suffi- 
cient cause for the non-appearance is essen- 
tial before setting aside dismissal. Case law 
referred to. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1970 SC 997 = (1971) 1 SCR 207, Nain- 

singh v. Koonwarjee 4 
AIR 1965 SC 364 = (1964) 7 SCR 267, 
Mahendra v. Sushila Mahendra 4 
AIR 1965 SC 1144 = (1965) 2 SCR 186, 
Ramkarandas v. Bhagwandas 4 
AIR 1965 SC 1449 = (1965) 2 SCR 800, 
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AIR 1962 SC 527 = 1962 Supp (1) SCR 
450, Manohar Lal Chopra v. Rai Bahadur 
Rao Raja Seth Hiralal 4 
ATR 1959 Pat 121 = 1958 BLJR 783 (FB), 
Doma Chawdhary v. Ram Naresh Lal 4 
AIR 1958 Pat 27 = 1957 BLIR 79, Baikunth 
Sahu v. Mohammad Sadique 4 
AIR 1950 Cal 217 = 54 Cal WN 110, 
Debendra Nath Dutt v. Satyabala Dassi 4 
AIR 1949 Pat 68, Surendra Kumar Singh v. 
Mukund Lal Sahu 4 
(1944) 48 Cal WN 415, Surujmal Keshan V. 
Baliram Prosad Shah 4 
AIR 1930 Cal 387 = 34 Cal WN 222, Hari- 
das Mukherjee v. Bejoy Krishna Das 
AIR 1922 Pat 479 = ILR 1 Pat 277, Ajodh- 
ya Mahton v. Mt. Phul Kuer 4 


P. K. Bose, for Petitioner; Subodh Kumar 
Sinha, for Opposite Party. 


ORDER:— This application arises out 
of an order passed by the learned Subordi- 
nate Judge setting aside the order of dismis- 
sal passed in Money Suit No. 22/14 of 1969/70 
and restoring the suit to its original file. 


2. The case of the plaintiff-opposite 
party was that hajri was filed on 12-1-71 but 
his advocate, Shri Janeshwar Jha, had left for 
his home in the previous night without in- 
forming the opposite party or his Karpardaz. 
The opposite party attempted to engage an- 
other lawyer but before this could be done, 
the suit was called on and was dismissed. 
According to him 12-1-71 was the date fixed 
for pairwi only and not for hearing of the 
suit. An application under Order 9, Rule 9, 
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Union of India v. R. E. Works Ltd. (S. A. Ahmad J.) 


A.I. R. 


Code of Civil Procedure, was filed by the op- 
posite party which was allowed and the suit 
was restored to its. original file as stated above. 
The defendant has come up to this Court in 
revision, 


3. The Court below came to the con- 
clusion that the 12th of January, 1971, was 
the date fixed for hearing of the suit on 
merits and not for making pairwi as was the 
case of the opposite party and that this fact 
was apparent from the order sheet of the suit 
itself. The Court below further found that 
no instructions were given to Shri Janeshwar 
Jha, Advocate, and, therefore, he could not 
have been present on 12-1-71, when the case 
was called on for hearing. The further find- 
ing of the Court below was that the oppo- 
site party had taken the case in a very light 
mood and on the date of dismissal (12-1-71) 
he came to Court at 130 P. M. The evidence 
of his witnesses (A. W’s 1 and 3) further in- 
dicated that a bogus hajri had been filed. 
By filing a bogus hajri, the opposite party 
played fraud on the petitioner and kept the 
Court in dark as to the real state of af- 
fairs. The ultimate finding of the Court 
below was that the suit was dismissed for 
the misdeeds of A. W’s. 1 and 3 and the 
opposite party should blame himself for 
placing reliance upon them. The submission 
of learned Counsel is that as there is no 
finding of “sufficient cause” in the impugned 
order, it is fit to be set aside. 


4. Admittedly, there is no finding of 
“sufficient cause” as required by order 9, 
Rule 9, Code of Civil Procedure. It seems 
to me that unless the Court below came to 
the conclusion that “there was sufficient 
zause for non-appearance when the suit was 
called on for hearing,” no order setting aside 
the dismissal could be passed. I am fortified 
in this view of mine by a large number of 
decisions of this Court and of the other 
High Courts vide Surendra Kumar Singh v. 
Mukund Lai Sahu, AIR 1949 Pat 68, Haridas 
Mukherjee v. Bejoy Krishna Das, 34 Cal 
WN 222 = (AIR 1930 Cal 387), Surujmal 
Keshan v. Baliram Prosad Shah, (1944) 48 
Cal WN 415 and Debendra Nath Dutt v. 
Satyabala Dassi, 54 Cal WN 110 = (AIR 
1950 Cal 217). All these decisions lay. down 
that an application under Order 9, Rule 9 or 
13, Code of Civil Procedure, cannot be allow- 
ed under the inherent powers of the Court. 
it was also laid down by the Full Bench of 
this Court in Doma Choudhary v. Ram 
Naresh Lal, AIR 1959 Pat 121: 


“It may also be safely laid down that the 
Court has no inherent power to override ex- 
press provisions of the Code. 


Further, in the absence of some special 
circumstances which amount to abuse of the 
process of the Court, it cannot grant a relief 
in exercise of its inherent power when the 
ends of justice can be served by another 
ere provided by the Code which is avail- 
able.’ 
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To the same effect is the decision in 
Baikunth Sahu v. Mohammad Sadique, AIR 
1958 Pat 27 wherein it was laid down that 
where there is no question of any abuse of 
the process of the Court or any miscarriage 
- ‘of justice appearing on the face of the pro- 
ceeding itself, an ex parte decree cannot be 


set aside in exercise of the Court’s inherent. 


powers under Section 151. The same law 
was laid down in Ajodhya Mahton v. Mt. 
Phul Kuer, AIR 1922 Pat 479. The same 
view was expressed by the Supreme Court in 
Manohar Lal Chopra v. Rai Bahadur Rao 
Raja Seth Hiralal, AIR 1962 SC 527, Mahen- 
dra v. Sushila Mahendra, AIR 1965 SC 364, 
. Ramakarandas v. Bhagwandas, AIR 1965 SC 
1144, Raja Soap Factory v. S. P. Santharaj, 
AIR 1965 SC 1449 and Nainsingh v. Koon- 
warjee, AIR 1970 SC 997. It is thus clear 
that as the Court below did not come to a 
finding of sufficient cause in favour of the 
opposite party, it had no jurisdiction to set 
aside the ex parte decree. 


5, In the result, the application is al- 
lowed and the order of the learned Subordi- 
nate Judge is set aside. There will be no 
order for costs. 

Petition allowed. 
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H. L. AGARWAL, J. 


Somar Bhuiya and others, Petitioners v. 
Kapil Kumar Gautam and others, Opposite 
Party. 

Civil Revn. No. 1187 of 1972, D/- 3-1- 
1974, against order of N. K. P. Bhagat, 3rd 
Addl. Sub-J., Gaya, D/- 17-7-1972. 


Index Note: — (A) Limitation Act 
(1963), Article 122 — Application under Sec- 
tion 151, Civil Procedure Code to set aside 
order of dismissal for default under Order 9, 
Rule 4 for restoration of suit — Article 122 
does not apply. 


Brief Note: — (A) Where an applica- 
tion under Order 9, Rule 4 of the C. P. Code 
for restoration of a suit dismissed for default, 
was itself dismissed for default, and the plain- 
tiff applied under Section 151 of the C. P. 
Code for restoration of the application, held 
neither Article 122 nor any other Article of 
the Limitation Act applied to the case. AIR 
1962 Madh Pra 64, Rel. on. (Paras 3, 5) 


Index Note: — (B) Civil P. C. (1998), 
Section 151 — Application under — No pe- 
riod of limitation applies — Party invoking 
such jurisdiction must, however, be diligent. 


Brief Note: — (B) Though there was no 
limitation for invoking the inherent powers 
of the Court under Section 151, a party in- 
ER/GR/C394/74/KNA 
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Somar Bhuiya v. Kapil Kumar (Agatwal J.) 


([Prs. 1-3] Pat 289 


voking that- jiirisdiction “must be diligent and 
not guilty of: any laches. AIR 1949 Pat 112, 
AIR 1962 Cal 110, Rel. on. (Paras 5, 6) 
Cases Referred: 


Chronological Paras 


AIR 1962 Cal 110, Amar 
Nath 6 
AIR 1962 Madh Pra 64 = 1961 Jab LI 
1165, Pooranchand Mulchand v, Komal- 
chand Beni Prasad 4, 6 
AIR 1960 Pat 504 = 1960 BLIR 325, Chan- 
drika Singh v. Parsidh Narayan Singh 2 
AIR 1949 Pat 112 = 29 Pat LT 483, Mrs. 
Minnie Lal v. Mahadeo Lall 5 


Biswanath v. 


Kumar Bahadur, for Petitioners; Laksh- 
man Saran Sinha and Shivanand Prasad 
Sinha, for Opposite Party. 


H. L. AGARWAL, J.:-- This applica- 
tion in revision is by the defendants against 
an order restoring a miscellaneous case filed 
by the plaintiffs, which was dismissed for de- 
fault in the following circumstances. The 
plaintiffs instituted Title Suit No. 12 of 1966, 
which was ultimately dismissed for default, 
in the absence of the defendants on 6th May, 
1971. On the same day an application under 
Order 9, Rule 4 of the Code of Civil Proce- 
dure was filed, which was registered as Misc. 
Case No. 1 of 1971. This miscellaneous case 
was also dismissed for default on the 31st 
July, 1971. Thereafter an application under 
Section 151 of the Code. of Civil Procedure . 
(hereinafter to be referred to as ‘the Code’) 
was filed by the plaintiffs on the 21st March, 
1972, obviously much beyond the period of 
thirty days. This application was registered 
as Misc. Case No. 1 of 1972. By the impugned 
order the learned Subordinate Judge has allow- 
ed the application and has ordered for restora- 
tion of Miscellaneous Case No. 1 of 1971 
(wrongly stated in the certified copy of the 
order as Miscellaneous Case No. 1 of 1972). 


2. It appears that in the Court below 
only one question was raised, namely, main- 
tainability of an application under Section 151 
of the Code. The question of limitation does 
not appear to have been urged at that stage. 
The. question of maintainability was decided 
in favour of the plaintiffs opposite party by 
the learned Additional Subordinate Judge by 
putting reliance upon a decision of Mr. Jus- 
tice Untwalia (now the Hon’ble C. J.) in the 
case of Chandrika Singh v. Parsidh Narayan 
Singh, AIR 1960: Pat 504 in which it was 
held that if an application under Order 9, 
Rule 4 of the Code was dismissed for de- 
fault, an application under Section 151 of 
the Code for cancelling the order of dismis- 
sal of such an application and restoration 
of the same was competent. 


3. In this court Mr. Kumar Bahadur 
appearing for the petitioners has urged only 
One question, namely the question of limita- 
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tion and contended that ‘the application ‘filed 
‘under Section 151 of the Code was barred 
(Contd. on Col. 2) 


‘To restore a suit or appeal or application for review or revi. 
sion dismissed for default of appearance or for want of pro- 
secution or for failure to pay costs of service of process or 


furnish security for costs. 


It is manifest from the provision of Arti- 
cle 122 that an application under Section 151 
of the Code for setting aside an order of 
dismissal for default of an application filed 
under Order 9, Rule 9 of the Code for res- 
toration of a suit is not covered by this 
Article. It applies only to the following des- 
criptions of the application: 


(a) An application to restore a suit, 


(b) An application to restore an appeal, 
and 

(c) An application for’ review or revision 
dismissed for default of appearance, 
etc. 


Evidently, Miscellaneous Case No. 1 of 1971 
filed under Order 9, Rule 4 of the Code was 
an application filed by the plaintiffs for res- 
toration of the title suit which was dismiss- 
ed for default of their. appearance and was 
ovens by this Article. But the provision 
of this Article being very specific. it cannot 
be construed to apply to an application filed 
under Section 151 of the Code for exercis- 
ing the inherent jurisdiction of the Court for 
restoration of such an application. 


4. Mr. Lakshman Saran Sinha ap- 
pearing for the plaintiffs opposite party, on 
the contrary, submitted that no specific pe- 
riod was prescribed in any of the Articles 
under the third division of the Limitation 
Act and therefore the residuary Article, name- 
ly, Article 137 must apply to the application 
filed under Section 151 of the Code. 


5. No authority of this Court was 
cited at the bar before me in support of the 
contentions raised on behalf of the respective 
parties. In a very much similar circumstan- 
ces a question was raised in the Madhya Pra- 
desh High Court in the case of Pooranchand 
Mulchand v. Komalchand Beni Prasad, AIR 
1962 Madh Pra 64 and after considering va- 
rious authorities of the different High Courts 
a Bench of that Court came to the conclu- 
sion that an application made to invoke the 
inherent powers of the Court under Sec- 
tion 151 is not an application under the Code 
and, therefore, Article 163 (incorporated 
‘under Article 122 of the new Act) has no ap- 
plicability. It was also clearly laid down 
that Article 163 prescribed limitation for an 
application to set aside the dismissal for de- 
fault of a suit, and not for an application to 
set aside the dismissal for default of an ap- 
plication for restoration of a suit under 
Order 9, Rule 9 of the Code. Therefore, an 
application invoking the inherent powers of 
the Court under Section 151 was not covered 


[Prs. 3-6] |, Somar Bhuiya v. Kapil Kumar (Agarwal J.) 


ALIR. 


by limitation. Counsel put reliance upon 
Article 122 of the new Limitation Act which 
reads as follows: 


The date of 
dismissal.” 


Thirty 
days. 


by Article 181 (new Article 137) or any other 
Article of the Limitation Act. I respectfully 
agree with the views expressed in the said 
decision. After coming to the above conclu- 
sion, their Lordships, however, further ob- 
served that though there was no limitation for 
invoking the inherent powers of the Court 
under Section 151, a party invoking that ju- 
risdiction must be diligent and not guilty of 
any laches. I may also refer to a Bench 
decision of this Court in the case of Mrs. 
Minnie Lal v. Mahadeo Lall, AIR 1949 Pat 
112 which lends support to the above view 
expressed by me. In this case, a First Ap- 
peal was dismissed on the failure of the ap- 
pellant to deposit the printing cost on 26-11- 
1947, An application under Order 41, R. 19 
of the Code was thereupon made for setting 
aside the order of dismissal of the First Ap- 
peal on certain grounds on 20-1-1948. <A 
question of limitation was raised on behalf 
of the respondents. It was ultimately held 
that the application was not an application 
under Order 41, Rule 19 but was under Sec- 
tion 151 of the Code which preserves the 
inherent power of the Court to act as ex 
debito justitiae. It has been clearly held in 
the said decision that when a Court is called 
upon to exercise its inherent power, that 
power is not affected by the law of limita- 
tion as the law of limitation relates to the 
action of the parties but not to the action 
of the Court and the mere fact that one of 
the parties makes an application asking the 
Court to exercise that power, will not render 
the action of the Court subject to the rule 
of limitation. 


6. From the discussions made above, 
I do not feel any hesitation in coming to the 
conclusion that no period of limitation was 
applicable to the application made by the 
alaintiffs opposite party under Section 151 of 
the Code. But at the same time, taking sup- 
port from the views expressed in Pooran- 
chand’s case AIR 1962 Madh Pra 64 (supra), 
i also feel inclined to take the view that al- 
though no period of limitation is prescribed 
Zor such an application and a party is entitled 
to ask the Court for invoking its inherent 
jurisdiction, he must be diligent and not 
guilty of any laches and make an unreason- 


‘able delay in approaching the Court, other- 


wise it is likely to create great injustice and 
harassment to his adversary. I am also sup- 
ported in the above views by a Bench deci- 
sion of the Calcutta High Court in the case 
of Biswanath v. Amar Nath, AIR 1962 Cal 
110. In this case, however, the application 
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under Section 151 of the Code was made only 


after a period of about seven weeks which 


. does not appear to be unreasonably belated. 


r MY 


In any view, had the defendants petitioners 
raised a question of limitation in the trial 
Court, the plaintiffs opposite party might have 
been called upon to explain the circumstances, 
if any, for the alleged late filing of the ap- 
plication. The question, therefore, not hav- 
ing been raised in the court below, it is not 
open to the petitioners to urge the same in 
this Court. 

Te This application, therefore, has got 
no merit and the learned Additional Subordi- 
nate Judge has committed no error of juris- 
diction. This application is, accordingly dis- 
missed, but I shall make no order as to costs. 


Application dismissed. 
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Kiran Bala Gorain and others, Ap- 
pellants v, Ashok Kumar Gorain and 
others, Respondents. 


A, F. A. D. No. 509 of 1969, D/- 5-3- 
1974, from decision of Angad Ojha, Dist, 
J.. Dumka, D/- 14-7-1969. 


Index Note:— (A) Hindu Law — Ali- 
enations by limited owner — Evidentiary 


value of recitals of necessity in sale 
deeds, 


Brief Note:— (A) The defendant has 
to prove by means of independent and 
reliable evidence the existence of legal 
necessity for execution of sale deeds by 
a limited owner. The recitals of legal 
necessity in sale deeds executed at a re- 
cent date cannot be accepted in absence 
of evidence aliunde when the limited 
owner and some of the purchasers are 
alive, AIR 1916 PC 110, Distinguished. 

(Para 8) 

Index Note:— (B) Hindu Adoptions 
and Maintenance Act (1950), S. 12 — 
Adoption by widow under the Act — Is 
the adopted son bound by prior aliena- 
tions by his adoptive mother and cannot 
question them on ground of want of legal 
necessity ? No, he can maintain a suit to 
set alienations aside on ground of want 
of legal necessity. 


Brief Note:— (B) On adoption by a 
widow, the adopted son becomes a mem- 
ber of the family of her deceased hus- 
band and loses all his rights in the family 
of his birth and his rights in his previous 
family are replaced by the rights created 
by virtue of the adoption in the new 
family and he succeeds to the estate of 
the adoptive family and, consequently, 
becomes entitled to all those rights in the 
capacity of a member of that family as 
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Kiran Bala v. Ashok Kumar (Agarwal J.) ; | 
- an adopted son of the deceased husband 
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of the widow, or as the case may be. 
(Para 10) 


Cases Referred : Chronological Paras 


AIR 1967 SC 1761 = (1967) 3 SCR 687, 
Sawan Ram v, Mst. Kalawanti 10 
AIR 1916 PC 110 = 43 Ind App 249, 
Banga Chandra v. Jagat Kishore 8 


J. C. Sinha and S. N, Mishra, for 
Appellants: S. R. Ghosal, for Respon- - 
dents. E 


JUDGMENT :— This is an appeal by 
the defendants. The plaintiff, who is a 
minor and under the guardianship of his 
adoptive mother Sarala Bala Gorain, in- 
stituted a title suit for a declaration that 
the three sale deeds executed by his 
adoptive mother aforesaid .on 16-4-1931, 
-5-1938 and 28-2-1942, fully described in 
the schedule of the plaint, were not for 
legal necessity and thus not binding on 
the plaintiff. A further declaration that 
the plaintiff's adoption by Sarala Bala 
Gorain was valid was also prayed for, 
and on these declarations, a decree for 
recovery of possession with mesne pro- 


` fits in respect of the land covered by the 


three sale deeds was sought for. In order 
to appreciate the questions raised in this 
appeal, it is necessary to state the rele- 
vant facts of the case. 


2. The husband of Sarala Bala, 
namely, Gulam Chandra Gorain died 
issueless in 1926-27, leaving behind only 
the widow. Gulam Chandra Gerain had 
left behind considerable landed proper- 
ties and on his death his widow Sarala 
Bala came in possession of the same. The 
widow thereafter sold away by means of 
three sale deeds the aforesaid extensive 
areas. Under the first document dated 
16-4-1931, (Ext. 4) 5 bighas and edd was 
sold for a sum of Rs. 599/-: under the 
second document dated 5-5-1938 (Ext. 3) 
an area of 2 bighas 18 kathas and odd 
was sold for Rs. 291/- and under the third 
document dated 28-2-1942, (Ext. 5) 7 bi- 
ghas and odd was sold for a sum of Rs. 49 
only. After the enforcement of the pro- 
visions of the Hindu Adoptions and Main- 
tenance Act (Act 78 of 1956), Sarala Bala 
adopted the plaintiff, who was originally 
the son of one Bhagyadhar Gorain, ac- 
cording to the Shastric rites. A registered 
deed of adoption (Ext. 1/Gha) was also 
executed and registered on 3-4-1960 to 
evidence this adoption. Only a few years 
after the adoption, the suit was filed for 
the reliefs as stated above. 


3. The suit was contested by the 
purchasers and the main defence set up 
by the defendants was that the adoption 
of the plaintiff was illegal and inopera- 
tive as Sarala Bala had ne authority 
from her husband Gulam Chandra Go- 
rain to adopt a son and, therefore, the 


292 Pat. {Prs, 3-8] Kiran Bala. v. “Ashok Kumar (Agarwal J.) 
plaintiff had no locus. standi to institute - 


the suit and to challenge the alienations 
made by Sarala Bala. It was also pleaded 
that the sale deeds in question were all 
_ genuine and executed for legal necessity. 


: - 4 The learned Additional Sub- 

ordinate Judge dismissed the suit, on the 
findings that the adoption of the plain~ 
tiff was invalid for the reason of the ab- 
sence of the consent of his natural mother 
for giving the plaintiff in adoption and, 
therefore, the plaintiff has got no right 
to maintain the suit and challenge the 
alienations made by Sarala Bala. He also 
recorded a finding that the disputed sale 
deeds were all valid and for legal neces- 
sity, and in any event, the suit was þar- 
red by limitation. 

5. An appeal was taken by the 
plaintiff against the judgment and decree 
of the trial Court and the learned Dis- 
trict Judge on appreciation of the evi- 
dence on the record, reversed the finding 
of the trial Court regarding the invali- 
dity of the adoption of the plaintiff and 
held that it had been satisfactorily prov- 
ed by evidence that the adoption of the 
plaintiff was valid as both his father and 
mother had participated in the ceremony 
of giving him to Sarala Bala who had 
the necessary authority in law to adopt 
the plaintiff, He also held that the plain- 
tiff being still a minor, there- could be 
no question of limitation in this case as 
he could institute the suit even within 
a period of three years after his attain- 
ing majority. Regarding the binding na- 
ture of the three sale deeds in question, 
the learned District Judge held that the 
considerations mentioned in the docu- 
ments were inadequate and that the de- 
. fendants had failed to prove that the 
alienations in question were for legal 
necessity. Accordingly, he allowed the 
appeal of the plaintiff and decreed the 
suit. Now the contesting defendants have 
filed a second appeal in this Court. 


6. Mr. J. C. Sinha, learned coun- 
sel appearing for the appellants, has rais- 
ed the following questions in support of 
this appeal: 

1. The finding of the Court of appeal 
below that the plaintiff was validly 
adopted and his natural mother was a 
consenting party, is erroneous and viti- 
ated; 

2. The Court of appeal below has 
committed an apparent error of law in 
recording a finding on the point of legal 
necessity for the execution of the three 
sale deeds by Sarala Bala by relying up- 
on the inadequacy of the considerations; 
and, 

3. In any view of the matter, the 
plaintiff having been adopted by virtue of 
an independent right of adoption given 
to a Hindu female under the Act, he þe- 


ALR. 


came the adopted son of the widow only 
and will not be-deemed to be the son of her 
deceased husband and was, therefore, 
bound by the prior alienations of his 
adoptive mother, 


T. , The first question regarding 
the validity of the adoption raised by 
learned counsel for the appellants has 
fot no substance. In the deed of adoption 
(Ext. 1/Gha), there is, no doubt, no men~ 
tion of any consent having been given 
by the natural mother of the plaintiff 
for the adoption, and the father Bhagya~ 
dhar Gorain is alone one of the execu- 
tants of the said deed: from the evidence 
of the various witnesses examined on 
behalf of the plaintiff, however, which 
has been considered in detail by the 
Court of appeal below, it has been esta- 
blished that the mother of the plaintiff 
was present at the time of the ceremonies 
and she herself had handed over the 
child to Sarala Bala at the adoption 
ceremony. The only requirement under 
Section 9 of the Hindu Adoptions and 
Maintenance Act, 1956 (hereinafter to be 
referred to as the ‘Act’) is that the father, 
if alive, has the right to give a child in 
adoption, but with the consent of the 
mother, unless she has completely and 
finally renounced the world and has 
ceased to be a Hindu ete, From the evi~- 
dence referred to above, the consent of 
the mother of the plaintiff to give him 
in adoption is well establised and, there~ 
fore, the finding recorded by the Court 
of Appeal below is based upon legal 
evidence and is binding on the appel- 
lants in a second appeal. 


8. Now, I consider the second 
question, namely, the question of legal 
necessity for execution of the three sala 
deeds (Exts. 3, 4 and 5) by the widow. 
The learned District Judge has referred 
to the evidence of the witnesses examin~ 
ed on behalf of the defendants and has 
observed that the defendants did not 
adduce any evidence to show that the 
purchasers had made any bona fide in~ 
quiry about the existence of legal neces- 
sity which was mentioned in each of tha 
three sale deeds, He has also referred to 
the evidence adduced by the plaintiff to 
show that the widow was possessed of 
sufficient properties and it was not neces- 
sary for her to incur any debt and ali- 
enate the lands in question. On accepting 
the plaintiff's evidence on this question, 
he has, no doubt also referred to a cir- 
cumstance to support his view, namely, 
that the considerations mentioned in all 
the three documents were very inade< 
quate, but the inadequacy of the consix 
derations is not the basis of the finding, 
The law on this question is now well- 
settled, that those who deal with a per-. 
son who has only a limited interest in| 
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the property, are bound to make out 
facts which authorise such a disposition 
by the limited interest holder. The bura 
den was, therefore, on the defendants to 
prove that the widow had the necessary 
legal necessity for execution of the three 
sale deeds by means of independent and 
reliable evidence. The recitals of the 


existence of legal necessity are, 
no doubt, admissible in evidence, 
but they are not evidence of 


this fact. To substantiate the allegation 
of the existence of necessity, there must 
be some evidence aliunde as the alienee 
in order to purchase the interest may 
get false recitals made in the document 
itself, No doubt, in some of the cases 
on account of long lapse of time since 
the sale by the limited owner and when 
it was challenged, it has been held that 
it may not be reasonable to expect such 
full and detailed evidence of the circum- 
stances which gave rise to the sale as in 
the case of an alienation at a more re- 
cent date, and presumption was held to 
be permissible to fill in the details which 
might have been obliterated by lapse of 
time. In support of this principle reli- 
ance was placed upon a decision of the 
Privy Council in the case of Banga Chan- 
dra v. Jagat Kishore, 43 Ind App 249.= 
(AIR 1916 PC 110). In this authority the 
principles have been very  lucidly laid 
down as follows. The recitals of neces- 
sity cannot by themselves be relied upon 
for the purpose of proving the assertions 
of fact which they contain and, at best, 
they can only be evidence as between 
the parties to the conveyance and. those 
who claim under them. If the deeds were 
challenged at the time or near the date 
of their execution, so that independent 
evidence would be available, the recitals 
would deserve but slight consideration, 
and certainly should: (not) be accepted as 
proof of the fact. But. as time goes by and 
all the original parties tothe transaction 
and all those who could have given evi- 
dence on the relevant points have grown 
old or passed away, recitals consistent 
with the probability and circumstances 
of the case assume greater importance 
and cannot lightly be set aside. In that 
case, the proceeding was instituted chal- 
lenging the transaction after about sixty 
years. The sale deeds in question in the 
case in hand however are not of a period 
so remote and the executant, namely, 
the widow herself was alive and acting 
as the next friend of the present plain- 
tiff, as well as some of the purchasers 
and, therefore, first hand evidence upon 
the matters and the circumstances might 
be still available and the appellants 
cannot fall upon the presumption to be 


deduced from the recitals of the neces- 
sity mentioned in the three sale deeds. 
In their evidence, the defendants’ wilt- 
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nesses have themselves admitted that no 
inquiry was made by the purchasers nor 
the defendants have adduced any other 
independent evidence, Therefore, the 
finding of the- Court of Appeal below on 
the second question against the appel- 
Jants is also unassailable, i 


9. Now I proceed to consider the 
last question raised by Mr. Sinha, It is 
not disputed that a son adopted by a 
Hindu widow under the Shastric Hindu 
Law on the basis of the consent of her 
husband during his lifetime would also 
be deemed to be the son of the deceased 
husband. It is, however, urged that this 
policy of the old Hindu Law was giyen 
a go-by by the provisions of the new 
Act on account of an independent right 
of adoption having been given to the 
females already referred to above, This 
question was not raised in either of the 
two Courts below, but inasmuch as it is 
a ‘pure question of law, the appellants 
are entitled to raise the same at this 
stage. Reliance has been placed upon the 
provisions of Section 12 of the Act which 
reads as follows: 


“12. An adopted child shall be deem- 
ed to be the child of his or her adoptive 
father or mother for all purposes with 
effect from the date of the adoption and 
from such date all the ties of the child 
in the family of his or her birth shall be 
deemed to be severed and replaced by 
those created by the adoptive family: 

Provided that— 

(a) xx xx (omitted) 

(b) any property which vested in the 
adopted child before the adoption shall 
continue to vest in such person subject 
to the obligations, if any, attaching to 
the ownership of such property, includ- 
ing the obligation to maintain relatives 
in the family of his or her birth; 


(c) the adopted child shall not divest 
any person of any estate which vested in 
him or her before the adoption.” 


It was argued on the basis of the above 
provision that the present. Act made a 
complete departure from the previous 
law, according to which there was no 
question of the adopted child divesting 
of any property already vested in him, 


10. The argument on the first im~ 
pression seems to be attractive, but on 
a closer examination of the provisions of 
Section 12 of the Act, it is fallacious and 
unsustainable, What is missed by the 
learned counsel for the appellants in 
Section 12 of the Act is that the main 
section itself not only lays down that 
the adopted child shall be deemed to be 
the child of his or her adoptive father 
or mother for all purposes with effect 
from the date of his adoption, but it also 
provides that from such date all the 
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ties of the child in the family of his or 
her birth shall be deemed to be severed 
and replaced by those created by the 
adoption in the adoptive family. The ex- 
pression, ‘replaced by those created by 
the adeption in the adoptive family’ in 
my opinion are the key words which ex- 
poses the fallacy in the argument of Mr, 
Sinha, It cannot be doubted for a mo- 
ment that after a female is married, she 
belongs to the family of her husband 
and, therefore, it is this family to which 
the child adopted must belong to. I have 
therefore, no difficulty in coming to a 
conclusion that on adoption by a widow, 
the adopted son becomes a member of 
the family of her deceased husband and 
loses all his rights in the family of his 
birth and his rights in his previous 
family are replaced by the rights created 
by virtue of the adoption in the new 
family and he succeeds to the estate of 
the adoptive family and, consequently, 
becomes entitled to all those rights in 
the capacity of a member of that family 
as an adopted son of the deceased hus~ 
band of the widow, or as the case may 
be. I am supported in my view by a de- 
cision of the Supreme Court in the case 
of Sawan Ram v. Mst. Kalawanti, (AIR 
1967 SC 1761). In the view that I have 
taken, the last question raised by Mr. 
Sinha also fails. i 


11. 
appeal has got no merit and must 
dismissed with costs in favour of 
plaintiff-respondent, 


For the foregoing paket te 
@ 
the 


Appeal dismissed. 
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MADAN MOHAN PRASAD, J. 
Ram Yatan Singh and others, Peti- 


tions v. State of Bihar and others, Res- 
pondents. 
Civil Writ Jurn. No, 2 of 1974, D/- 


7-2-1974. 


Index Note:— (A) Bihar High School 
(Control and Regulation of Administra- 
tion) Act (13 of 1960), Ss. 2 (d) and 4 — 
Bihar School Examination Board Act (7 
of 1952), S. 2-D — Bihar School Exami- 
nation Board Regulations (1964), Chap. I, 
Regn. 3 (h) and Chap. IV, Regns. 1, 2 and 
3 — “Regular students” — Who are— 
High School not in existence or at least 
not recognised— Such school cannot send 
candidates for examination. 


Brief Note:— (A) The petitioners, 
who were students of the school which 
was not existing in 1973 or at least which 
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was not recognised in that year, cannot be 
deemed to be ‘regular students’ within 
the definition of that term in Regn. 3 (k) 
of Chapter I of the Regulations and such 
school cannot have a right to send those 
petitioners up for the examination in 
1974, They are not, eligible to appear at 
the examination as ‘regular students’ of 
such school. ` 


The mere fact that those petitioners 
were provisionally registered as such 
candidates could not give them any right 
to insist that irrespective of the question 
of recognition of the school they have 
acquired a right to appear at the exami- 
nation, (Paras 8, 9) 

index Note:— (B) Constitution of 
India, Art, 226 — Principles of natural 
justice — Question of, when does not 
arise, 


_ Brief Note:-— (B) Where the two 
petitioners have not been able to make 
out a case of any legal right in them 
which has been violated, the question as 
to whether there has been a denial of 
the principles of natural justice is of no 
consequence and it does not even arise. 

(Para 10) 


Index Note:— (C) Constitution of 
India, Art. 15 — Discrimination — School 
not recognised in 1973 — Petitioners sent 
by such school up for examination of 
Board of Secondary Education in 1974, 
not allowed by Board — Other students 
of that school when it was recognised in 
1972 sent up fer examination in 1973 but 
failed — Such students being ‘ex-stu- 
dents’ under Regn. 3 (1) ef Chap. I sent 
up for examination in 1974 — Held there 
was no discrimination between such stu- 
dents and the petitioners. (Para 11) 


Sheo Dayal Singh and Madan Pd. 


-Singh, for Petitioners; Uday Sinha, S. C. 


III and Pashupati Nath Jha, for Respon- 
dents. 


ORDER :— This is an application 
under Articles 226 and 227 of the Consti- 
tution of India for issuance of a writ 
quashing orders by which petitioners 
Nos. 2 and 3 have not been allowed to sit 
at the secondary school examination con- 
ducted by the Bihar School Examination 
Board. 


2. The first petitioner claims to 
be the proprietor, founder and head- 
master of a school called Ram Nagina 
Singh Seminary situated at Nasriganj 
within Danapur Police Station, in the dis- 
trict of Patna, The other two petitioners 
claim to be students of that school. Their 
ease is that having finished their courses 
of study at the aforesaid school, they had 
made applications for being enrolled as 
eandidates at the secondary school exa- 
mination to be held in March, 1974 which 
is conducted by the Bihar School Exa- 
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‘mination Board. They had filled up the 


necessary forms and paid necessary fees 
and had been registered as such candi- 
dates. This school was, however, not re- 
cognised by the Bihar Board of Second- 
ary Education on a permanent footing. 
It used to receive recognition from year 
to year. It had been so recognised until 
the end of December, 1972. It used to 
receive Government aid also until that 
date, It appears, however, that a report 
(Annexure 1) was made to the Education 
Department by the District Education 
Officer that there was no such school in 
existence, This report led to-an enquiry 
in respect of the matter which is said to 
be pending before the Board of Second- 
ary Education. As a result of the report, 
however, the President. of the Board of 
Secondary Education sent a notice to 
petitioner No. 1 to the effect that the 
students of that school would “not be 
allowed to appear in the examination, a 
copy of which is Annexure 2. On the 
basis of the aforesaid order, the Secre- 
tary of the Bihar School Examination 
Board sent an order (Annexure 3) to peti- 
tioner No, 1, the headmaster, saying that 
application of petitioners Nos. 2 and 3 
were returned since it was not possible 
under the rules to accept them and ask- 
ed that the two petitioners be informed 
thereof, The present application is, there- 
fore, for quashing of the orders contain- 
ed in Annexures 2 and 3. 


3. By a supplementary affidavit 
petitioners have stated that the fact that 
there was no such school in existence is 
incorrect and in this respect the Secre- 
tary of the school had filed a rejoinder 
before the Board of Secondary Education 
and the matter is still pending and no 
final decision has been taken up by the 
Board. The complete list of the students 
whose forms and fees had been sent has 
also been attached to cshis petition as 
Annexure 4, 


Å. Counter-affidavits have been 
filed on behalf of respondents Nos. 1 to 
5. These five respondents have, amongst 
other things, stated that the school was 
recognised only up to 31st of December, 
1972 and that no application had been 
made for the recognition of the school 
for the year 1973 and the school was, 
therefore, not recognised during the year. 
It is further said that in view of the re- 
ports made by officers of the Education 
Department it was found that there was 
no such school in existence in the year 
1973 and the question of recognition of 


. such a school in that year did not arise. 


It is said that the forms which had been 
filled up by these students were based 
on their claim that they had passed the 
test examination of that school, and the 
school being not in existence or at least 
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not being recognised, they could not 
legally be permitted to appear in the 
examination as regular students. They 
say that the Examination Board had no 
knowledge as to whether this school was 
functioning or not and, therefore, they 
had aceepted the registration fees and 
the examination forms of the students 
concerned, but when the fact was made 
known to them the Examination Board 
rightly disallowed petitioners Nos. 2 and 
3 from appearing at the examination to 
be held in March, 1974. It is said that 
there was another enquiry also made on 
the Ist of February, 1974 by the District 
Education Officer and the Subdivisional 
Education Officer with regard to the ex- 
istence of the school, but no such school 
was found to exist. ; 


J; A counter-affidavit has been 
filed on behalf of respondent No. 6 in 
which it is stated that the application 
forms of eleven candidates had been re- 
ceived from this school for the annual 
secondary school examination of 1974 
and of these only petitioners Nos, 2 and 
3 had been sent up as regular candidates, 
the remaining ones being ex-regular can- 
diates i.e. they had appeared at the exa- 
mination held in 1973 and failed. It is 
said that the Board of Secondary Educa- 
tion being the authority entitled to grant 
or withdraw recognition and they having 
passed the order to the effect that the 
school was not recognised and not in 
existence, the Examination Board acted 
rightly in returning the forms of the two 
petitioners. It is further said that the 
other nine candidates having been sent 
up by the school at a time when it was 
recognised and having failed at that exa- 
mination were entitled to appear at the 
next examination and therefore the exa- 
mination Board had asked for the coun- 
ter-signature on their applications of the 
District Education Officer but returned 
the forms of petitioners Nos. 2 and 3. 


6. Learned counsel for the peti- 
tioners has contended firstly, that the 
petitioners could not be debarred from 
sitting at the examination once they had 
been registered as candidates for the 
aforesaid examination, secondly, that the 
order violated the principles of natural 
justice inasmuch as petitioners Nos. 2 and 
3 were not given any hearing, and, third- 
ly, that the order is discriminatory inas- 
much as the other nine candidates men- 
tioned in Annexure 4 have been allowed 
to sit at the examination but petitioners 
Nos. 2 and 3 are not so allowed. 


T. With regard to the first poinf, 
learned counsel has not been able to 
place before me any material which 
would show that once applications of the 
candidates were registered they had 2 
right to appear at the examination irres~ 
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pective of any other consideration and 
that the Examination Board could not 
stop them from appearing at the exami- 
nation, The registration receipts were 
produced during the course of hearing 
and they show that it is specifically men- 
tioned at the top that they are. ‘provi- 
sional’, That itself obviously means that 
they were registered as such subject to 
a final decision. on- the question as to 
whether they were -entitled to appear at 
the examination, It would obviously not 
create any absolute right in the two peti- 
tioners to sit at the examination. 


8. In the present case it appears 
that a complaint was made to the Board 
of Secondary Education in March 1978, 
as a result of which the Board directed 
an enquiry into the matter in April, 1973 
and the report of. the District Education 
Officer was made in May, 1973 and ac- 
cording to the officers who made the en- 
quiry there was no such school in exist- 
ence. Be that as it may, it is not the case 
of the petitioners, assuming that the 
school was in existence, that the school 
was recognised for the year 1973. The re- 
sult is that the two petitioners could not 
be deemed to be ‘regular student? who 
could be sent up by the school for the 
aforesaid examination. A reference to the 
definition of ‘High School’ contained in 
Section 2 of the Bihar High Schools (Con- 
trol & Regulation of Administration) 
Act, 1960 will show that the . aforesaid 
term means “a recognised school impart- 
ing instruction in secondary or higher 
secondary education.” The term ‘recog- 
nised’ has also been defined in clause (d) 
of Section 2 aforesaid to mean ‘recognis- 
ed’ by the Board (of Secondary Educa- 
tion) under Section 4. Clause (d) of Sec- 
tion 2 of the Bihar School Examination 
Board Act, 1952 (Bihar Act 7 of 1952) 
will show that the term ‘high school’ 
means a recognised school or department 
of a recognised school imparting instruc- 
tion in secondary education and recog- 
nised as such, This Act was passed to 
establish the School Examination Board 
in the State of Bihar. Under Section 16 
of this Act the State Government has 
been given the power to make rules and 
under Section 17 the Examination Board 
has been empowered to make regulations 
to provide for the matters contained 
therein including the conditions under 
which students shall be admitted to the 
examinations of the Board. The Board 
has framed regulations which are con- 
tained in notification of the Government 
dated 8th of May, 1967. They are called 
the Bihar School Examination Board Re- 
gulations, 1964. It will appear from Re- 
gulation 2 in Chapter IV that the candi- 
dates who are eligible to be sent up for 
the examination of the Board are: 
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“(a) The candidate who has attend-' 
ed a regular course of.study in the top- 
most class in one or more high or higher 
Secondary classes for at least one ‘session 
immediately preceding the examination 
in which he intends to appear and whose 
record of work and conduct are assessed 
to be satisfactory and has been found fit 
for being sent up, : 


(b) The candidate who has failed at 
the examination of the Board or could 
not appear therein after having been sent 
up and has not joined any High School 
or Higher Secondary School on the pro- 
duction of a certificate of (i) good con- 
duct and (ii) diligent and regular study 
from the headmaster or from the Prin- 
cipal of the School last attended by him.” 
Regulation 3 under Chapter IV lays down 
the eligibilty of private candidates for 
Secondary School Examination. A candi- 
date who has not attended any recognis- 
ed High School or Higher Secondary 
School as pupil at any time during one 
year immediately preceding the exami- 
nation in which he wants to appear may 
‘be admitted to the Board’s Secondary 


School examination as a private candi- 


date. It will next appear that Regulation 
1 of Chapter IV relates to the eligibility 
of school and it lays down that subject 
to such conditions as may be specified 
by the Board from time to time, every 
recognised High School or Higher Se~ 
condary School in the State of Bihar 
shall be eligible to send up candidates 
for the Board’s Secondary School or 
Higher Secondary School Examination as 
the case may be. It will thus appear, 
reading these provisions as a whole that 
it is obvious that unless the school has 
been recognised by the Board of Second- 
ary Education, it cannot send up candi- 
dates for the Board’s Secondary School 
Examination. Those who have not at- 
tended any recognised high school may 
appear as private candidates. The first 
sind are thus called (‘regular student’ 
and the second ‘private candidates’, There 
is a definition in Section 3 (k) of these 
regulations in Chapter I of a ‘regular 
student’ which says that it means “a stu- 
dent who has pursued a course of study 
prescribed by the Board in an institution 
or institutions recognised as such’. It is 
not disputed that the right to recognise 
institutions is that of the Board of Se- 
condary Education as prescribed in Sec- 
tion 4 of the Bihar High Schools (Con- 
trol] and Regulation of Administration) 
Act, 1960. It is thus obvious that peti- 
tioners Nos. 2 and 3 not having been 
students of any recognised school in the 
vear 1973, in view of the admitted posi- 
tion that the aforesaid school was not re- 
cognised for the year 1973, could not be 
deemed to be ‘regular students’ within 
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the meaning of the term aforesaid and 
the school did not have the right to send 
them up for the examination. In other 
words, petitioners Nos. 2 and 3 were not 
eligible to.appear at the examination as 
‘regular students’ of the school aforesaid. 
That being so the order passed by the 
Board of Secondary Examination as also 
by the School Examination Board cannot 
be said to be illegal. 


9. The mere fact that they were 
provisionally registered as such candi- 
dates does not give them any right to in- 
sist, as has been done by the counsel, 
that irrespective of the question of recog- 
inition of the school which had sent up 
these petitioners, they had acquired a 
right to appear at the examination and 
that the two Boards had no more right 
left in them to return the application 


forms and not to allow them to appear. 


at the examination aforesaid. The first 
contention of learned counsel is, thus ab- 
solutely untenable. 


10. In view of the fact that the 
two petitioners have not been able to 
make out a case of any legal right in 
them which has been violated, the ques- 
tion as to whether there has been a de- 
nial of the principles of natural justice 


is of no consequence. In the circumstance’ 


of the present case, the question does not 
even arise, The examination aforesaid is 
to be held in March, 1974. It appears that 
long before the examination, by the 
aforesaid Annexures 2 end 3 dated 6th 
December, 1973 and 15th December, 1973 
it was communicated to the Secretary of 
the School and the headmaster thereof 
who appears to be the petitioner No. 1 
that the students of this school could not 
be allowed to appear at the examination 
and that they may be informed. It is 
not stated that any of these petitioners 
made any representation either to the 
Board of Secondary Education or the 
Examination Board in this respect. In- 
stead they came up to this court. If they 
had made any such representation against 
the order aforesaid the question of giv- 
ing them a hearing could be said to have 
arisen, There cannot be said to be any 
prejudice to these petitioners assuming 
that they had a right to be heard, in 
view of the fact that even today it is not 
stated that this school had been recog- 
nised for the year 1973. The whole ques- 
tion depends upon the recognition of the 
school. In absence of any dispute on the 
point the question of these petitioners 
being heard by the Board aforesaid be- 
fore coming to the decision on the ques- 
tion as to whether the students of this 
school could appear in the examination 
is immaterial, 


11. The last contention of learned 
counsel for the petitioners is equally 
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without any substance. It has been made 
clear by the counter-affidavit and the 
fact is-not denied that the other students 
mentioned in the list (Annexure 4) were 
ex-students, namely, those who had been 
sent up by the school in the year 1972 - 
at a time when it was so recognised and 
who had failed at the Secondary School 
Examination held in the year 1973. It 
will appear from the definition of “ex- 
student” given in Clause (1) of Regula- 


tion -38 under Chapter I of the aforesaid 


regulations that it means ‘a student who 
appeared at the Board Examination from] 
a recognised schol as a regular course 
student, but failed, or a student who 
after being sent up could not appear at 
the: examination for valid reasons. The 
other students thus had acquired the 
right to appear at the examination of 
1974 irrespective of the question as to 
whether the school was recognised dur- 
ing the year 1973 or not, they having 
been sent up at a time when the school 
was so recognised. There is thus no dis- 
crimination at all as alleged by the peti- 
tioners., 


. 12. It appears from the reports of 
the inquiring officers, portion of which 
was read out to me by learned counsel 
appearing for the School Examination 
Board and the Board of Secondary Edu- 
cation that petitioner No. 1 had been car- 
rying the school in his pocket moving 
from place to place. True, the truth of 
this allegation has been denied. In any 
case, it is clear that it was the conduct 
of petitioner No, 1 which has resulted in 
a loss to the other two petitioners. He 
certainly knew that the school was not 
a recognised one and he should have at 
least told the other petitioners that they 
would not be eligible to sit at the exa- 
mination in view of non-recognition of 
the school unless all the three petitioners 
were in collusion with each other. 


13. In the result, I would dismiss 
this application and direct the petitioner 
No. 1 alone shall pay a cost of Rs. 100/- 
to the respondents. - i 

: Application dismissed, 
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Chairman and Member of Mines Tribunal 
pronouncing separate decisions on mat- 
ters referred — Decision of Member con- 


sisting of two parts — Both parts signed 
_ separately on same date — In earlier 
part he differing from Chairman on al- 
most every matter — In latter part 


agreeing with ‘Chairman except on one 
matter — Reference to High Court in res- 
pect of only one matter held illegal. 


_ Brief Note:—- (A) A dispute as to the 
extent of property to be leased out to 
the petitioner, an intermediary, and also 
as to the other terms of the lease regard- 
ing period of the lease, royalty etc, was 
referred to the Mines Tribunal. The 
Chairman as well as the member pro- 
nounced separate decisions. The decision 
of the Member was in two parts. Both 
parts were signed separately by the 
Member on the same date. In the earlier 
part of his decision the Member had dif- 
fered from the Chairman on almost every 
matter which was before them. From the 
decision of the Chairman and the earlier 
part of the decision of the Member it 
was clear that they had agreed only on 
the matter regarding royalties to be pay- 
able by the petitioner to the State Gov- 
ernment in respect of mines leased out 
to him. After having signed earlier part 
of his decision the Member added a post 
script of four paragraphs stating that he 
was in agreement with the Chairman on 
all the matters except with regard to 
extent of limestone mines at A and B 
to be leased out io the petitioner. By a 
separate order of the same date, the 
Chairman and the Member of the Tribu- 
nal made a reference to the High Court 
under Section 12 (4) of the matter as to 
the extent of limestone mines at A and B 
to be leased out to the petitioner. 


Held that all the matters in dispute 
between the parties, namely the extent 
of areas to be leased out in all the mines, 
the period of lease and other terms of 
leases excluding as to royalties should 
have been referred by the Tribunal to 
the High Court under S., 12 (4). 

(Paras 5 and 19) 


It was manifest that the first part of 
the decision was openly signed and pro- 
nounced by the Member first and there- 
after he added the four paragraphs and 
signed them. Even if it be assumed that 
he signed them at the Ijlas, that was 
illegal. Having once pronounced his de- 
cision and having signed ithe could not 
change it. He could not even review it 
as the Act or the Rules made thereunder 
did not confer any power of review on 
the Chairman or the Member of the Tri- 
bunal. In the circumstances, the four 
paragraphs of the decision of the Mem- 
ber which were against his own reason- 
ings and findings recorded in his decision 


already signed had to be struck down. 
(Para 8) 
Index Note:— (B) Bihar Land Re- 
forms Act (30 of 1950), Ss. 2 (m) and -9 — 
‘Mine’ — Limestone mine in operation at 
the time of commencement of the Act — 
It shall be deemed to be in operation 
even-in absence of notice of the com- 
mencement of its operation under S, 14 of 
Mines Act, 1967 (1) SCA 413, Rel. on. 
l (Para 9) 
Cases Referred: Chronological Paras 


(1967) 1 SCA 413, Rani Umeshwari Su- 
thoo v. Member, Board of -Revenue, 
Orissa 


B. C. Ghose, A. C. Mitra, M. P. Pan- 
dey, S. K. Chattopadhya, S. K. Ghose 


and Bishwanath Agrawal, for Petitioner; 


Kailash Roy, J. C. Sinha, A. C. Sinha and 
Lakshman Sharan Sinha and Birendra 
Prasad Sinha (Govt, Pleader II) and 
Prabhu Nath Roy (Jr. Counsel to Govt. 
Pleader I) for State, for the Respondents. 


SHAMBHU PRASAD SINGH, J.:— 
Subodh Gopal Bose, the petitioner in 
these civil writ jurisdiction cases, pur- 
chased an estate known as Kuchwar 
Mahal, bearing tauzi No. 10742, in the 
sub-division of Sasaram, within the dis- 
trict of Shahabad (now Rahtas), by a re- 
gistered sale deed dated 30th of Septem- 
ber, 1933, from Kuchwar Lime and Stone 
Company Limited and thus became pro- 
prietor of that estate, The area of the 
entire mahal was about 26952 bighas. 
The Bihar Legislature passed the Bihar 
Land Reforms Act, 1950 (hereinafter re- 
ferred to as ‘the Act’) which came into 
force on 25th of September, 1950. The 
Kuchwa Mahal estate of the petitioner 
vested in the State of Bihar under the 
provisions of the Act. Admittedly the 
petitioner was an intermediary in rela- 
tion to the said estate within the mean- 
ing of the term as defined in the Act. 
The estate contained some mines of 
limestone at (1) Bharuhi, (2) Banjari and 
(3) Hathni Utani and iron pyrites at (4) 
Amihore. 


2. According to provisions of Sec- 
tion 9 (1) of the Act, with effect from the 
date of vesting all such mines comprised 
in the estate or tenure aS were in opera- 
tion at the commencement of the Act and 
were being worked directly by the inter- 
mediary notwithstanding anything con- 
tained in the Act are deemed to have 
been leased by the State Government to 
the intermediary and he is entitled to 
retain possession of those mines as a 
lessee thereof. Section 9 (2) of the Act 
provides that the terms and conditions of 
the lease under sub-section (1) oy the 
State Government shall be such as may 
he agreed upon between the State Gov- 
ernment and the intermediary or in the 
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absence of agreement, as may be settled 
by a Mines Tribunal appointed: under 
Section 12 of the Act. There is also a pro- 
viso to this sub-section which says that 
all such terms and conditions shall be in 
accordance with the provisions of any 
Central Act for the time being in force 
regulating the grant of new muning 
leases. It appears that according to the 
State Government, the petitioner was 
entitled to a lease of only 118.06 acres of 
limestone mines at Bharuhi, Banjari and 
Hathni Utani and 2.26 acres of iron pyri- 
tes at Amjhore, but the claim of the peti- 
tioner was that he had become the sta- 
tutory lessee of the entire area of the 
Kuchwar Mahal. On account of this dif- 
ference as to the extent of property to 
be leased out and perhaps also differen- 
ces as to the other terms of the lease 
regarding period of the lease, royalty, 
dead rent etc., a Mines Tribunal (respon- 
dent No. 1) consisting of the District 
Judge of Gaya as Chairman (respondent 
No. 4) and Dr. R. P. Sinha, Director of 
Mines and Geology as the Member was 
constituted in the year 1960. Dr. R. P. 
Sinha relinquished charge of his office on 
30th of June, 1964 and in his place Shri 
L. D. Sinha, who was then Chief Mining 
Officer and subsequently became Director 
of Mines, was appointed as the Member 
(respondent No. 5) of the Tribunal. The 
Tribunal added the Pyrites and Chemi- 
cals Development Company Ltd. (now 
the Pyrites, Phosphets and Chemicals 
Ltd.), respondent No, 3 to the writ appli- 
cations, as a party to the proceeding pend- 
ing before it, This order was passed on 
an application of respondent No. 3 on the 
ground that it had taken lease of por- 
tions of Amjhore mines from the State 
of Bihar, respondent No. 2. The order 
was challenged by the petitioner before 
this Court by a writ application which 
was dismissed in limine. 


3. The Tribunal heard the parties 
at length and thereafter on 31st of May, 
1971, the Chairman as well as the mem- 
ber pronounced separate decisions. The 
decision of the Member, respondent No. 5 
consists of two parts. Both parts are 
signed separately by the Member on 3lst 
of May, 1971 itself, In the earlier part of 
his decision, which runs into several 
pages, the Member has differed from the 
Chairman on almost every matter which 
was before them. If the decision of the 
Chairman and this part of the decision of 
the member are considered together, it 
will appear that they have agreed only 
on two matters, namely, that the peti- 
tioner was not entitled to any lease of 
any area of Hathni Utani limestone mines 
and as to the royalties to be payable by 
the petitioner to respondent No. 2 in res- 
pect of mines leased out to him. After 
having signed this part of his decision, 
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the Member has added a post script of 
four paragraphs of about 250 words in 
all, stating that he was in agreement 
with the Chairman on all the matters ex- 
cept with regard to extent of limestone 
mines:at Bharuhi and, Banjari to be leas- 
ed out to the petitioner. This part of the 
decision of the Member does not give any 
separate reasons. By a separate order of 
the same date, the Chairman and the 
member of the Tribunal made a refer- 
ence to this Court in accordance with 
sub-section (4) of Section 12 of the Act 
of the matter as to the extent of lime- 
stone mines at Bharuhi and Banjari to 
be leased out to the petitioner. The de- 
cision of award of the Chairman has been 
made annexure 11 to the writ petition 
No. 1214 of 1971 and that of the Member 
as annexure 12 to it. 


4, In Civil Writ Jurisdiction Case 
No. 1214 of 1971 the petitioner firstly 
claims that annexures 11 and 12 of the 
petition, i.e. the decision or awards of 
the Chairman and Member of the Tribu- 
nal be quashed and the Tribunal be di- 
rected to declare the petitioner statutory 
lessee in respect of 9.55 sq. miles of iron 
pyrites and bauxite and laterite overlay- 
ing iron pyrites ‘and 2093.90 acres of 
limestone in Kuchwar Mahal and fix the 
terms and conditions in accordance with 
the Mineral Concession Rules, 1949, as 
claimed and give an award accordingly. 
In the alternative, he claims that the 
entire matter in dispute be referred to 
this Hon’ble Court for adjudication under 
Section 12 (4) of the Act in respect of all 
the aforesaid matters. By an amendment, 
which has been allowed by order No. 15 
dated 16th of January, 1974, he further 
challenges the order of the Tribunal add- 
ing respondent No. 3 as party to the pro- 
ceeding and prays for expunging its name 
from the proceeding before the Tribunal. 
In Civil Writ Jurisdiction Case No. 1227 
of 1971, the petitioner claims for quash- 
ing the order of reference of the Mines 
Tribunal and directing it to make a re- 
ference of the entire dispute between 
the parties to this Court as disclosed by 
the two decisions of the Chairman and 
the Member of the Tribunal respectively. 


5. As after having heard the par- 
ties we are of the view that all the mat- 
ters in dispute between the parties, 
namely, the extent of areas which should 
have been deemed tobe leased out with 
the petitionerin all the four mines the 
three of limestone at Bharuhi. Banjari and 
Hathni Utani and one of iron pyrites etc. 
at Amiyhore, the period of leases and 
other terms of leases excluding as to 
royalties should have been referred by 
the Tribunal to this Court under Section 
12 (4) of the Act. I have not stated all the 
facts leading to the dispute and all the 


t 





300 Pat. ([Prs. 5-7] 


allegations made in the two writ appli- 
cations. Heretobefore I have referred to 
only such facts which are relevant and 
necessary for the aforesaid decision of 
ours. If necessary, some other facts and 
allegations of the parties relevant for the 
aforesaid decision may also be stated 
hereafter, 

6. In paragraph 59 of Civil Writ 
‘Jurisdiction Case No. 1214 of 1971, it is 
stated that when the orders were pro- 
mounced by the Chairman and Member 
on 3lst of May, 1971, openly there was 
no post script part of the decision of the 
Member. In paragraph 63, it is said that 
as the petitioner has learnt from his ad- 
vocate Shri Tripurary Sharan, the sup- 
plementary decision of the member was 
not shown to the lawyers on 3lst of May, 
1971 and it was not on the record on that 
day when the decisions were delivered 
and shown to the lawyers. In paragraph 
65, it is asserted that the Member had 
no jurisdiction to modify his own deci- 
sion after signing it and the supplemen- 
tary decision has no legal force. Para- 
graph 66 states that the Tribunal failed 
to exercise jurisdiction and discharge its 
duties to refer all the differences for de- 
cision under Section 12 (4) of the Act 
and paragraph 67 says that after the dif- 
ferences on many points in the two de- 
cisions, the Member could not resolve the 
differences by reducing them, 


7. Two counter-affidavits have 
been filed in reply to allegations referred 
to in the preceding paragraph, one by the 
Member (respondent No, 5) sworn by 
himself and another on behalf of the 
Chairman (respondent No. 4) sworn by 
an Upper Division Assistant of the Court 
of the District Judge at Gaya. The coun- 
ter-affidavit filed by the Member is short 
one. After stating that the facts stated in 
the counter-affidavits filed on behalf of 
the Chairman are correct, he states as 
follows in paragraph 3 of his counter- 
affidavit:— 

“That while the case was being heard 
by the Tribunal at Gaya, I used to take 
full notes. I also when necessary during 
the course of hearing the case took the 
original records for study at the places 
where I was staying at Gaya. It is true 
that after the arguments were closed on 
12-5-71 I had prepared my draft judg- 
ment on the basis of my notes and mak- 
ing a reference to original records and 
law books cited. In course of discussions 
the Chairman had desired me to write 
my own judgment and findings sepa~ 
rately.” 

The replies to allegations made in para- 
graphs 59, 63, 65 and 67 of Civil Writ 
Jurisdiction Case No. 1214 of 1971 are in 
paragraphs 10, 13, 14 and 15 respectively 
in the counter-affidavit filed on behalf of 
the Chairman, which read as follows:— 
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o. “10. That referring to paragraph 59, 
it is stated as follows:— 


(a) Although after the conclusion of 
the hearing of the case, the entire re- 
cords remained with the Chairman and 
Sri L. D. Sinha, the Member Tribunal 


` left for Patna, a draft copy of the find- 


ings prepared by him was received by 
Chairman with his secret letter number 
nil dated 20-5-1971, a true copy of which 
has been marked Annexure A in which 
he requested the Chairman to go through 
the same and then zo discuss with him. 
This draft was never made public and it 
always remained with the Chairman in 
his confidential file till the early hours 
of 31-5-71. Finding himself unable to 
agree with the view taken by Sri L. D. 
Sinha, the Chairman dictated his award 
moa was made ready on the 30th May, 


In the early morning of 31st May, 
1971, the Chairman told Sri L. D. Sinha 
that after going through his draft, he 
found himself unable to agree with his 
view and, therefore, the Chairman pre- 
pared another draft of the Award. On 
being requested by Sri L, D. Sinha to 
allow him to see the draft the Chairman 
gave the same to him. After Sri Sinha 
went through the said draft, he added 
four paragraphs in his previous draft, 
being paragraphs 1 to 4, which were 
typed at his dectation. Sri Sinha further 
desired that he would pronounce his own 
award as modified by addition of his four 
paragraphs mentioned above, 


(b) Thereafter, the Chairman and 
Shri L. D. Sinha, both went to the Ijlas 
and the case was called out. The Govern- 
ment Pleader Sri Ambujaksh Ghosh came 
to the Ijlas and no Advocate on behalf of 
the opposite party then turned up. The 
separate awards were then signed by Sri 
L. D. Sinha as also by the Chairman on 
the Ijlas on 31-5-1971 and the same was 
pronounced in open court, The separate 
award of Sri L, D. Sinha signed and pro- 
nounced on 31-5-71 included his previous 
draft as also paragraphs 1 to 4 thereof 
subsequently added by him before its 
pronouncement on the Ijlas. Immediately 
thereafter Sri Ambujaksh Ghosh, Gov- 
ernment Pleader demanded the two 
Awards for perusal and the same was 
given to him and he went through both 
the Awards. The Award of the Member, 
Tribunal as pronounced in court contain- 
ed not only the draft findings prepared 
by Sri L. D. Sinha previously but even 
the subsequent four paragraphs - which 
were typed on his dictation on the draft 
award and which were signed by him on 
31-5-1971 on the Ijlas. It is totally false 
to say that paragraphs 1 to 4 of the 
Award of Sri L. D. Sinha, added to his 
draft award in the manner stated above 
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before its pronouncement in Court, were 
not there when the separate awards were 
signed by the Chairman as also by Sri 
L. D, Sinha on the Ijlas. 

(c) After the two separate awards 
were pronounced in court, order No, 137 
dated 31-5-1971 was dictated by the 
Chairman to his Stenographer on the 
Ijlas which mentions about the differen- 
ces in the two separate Awards as they 
existed after Sri L. D. Sinha added para- 
graphs 1 to 4 in his previous draft and 
on the same being typed it was signed 
both by the Chairman as also by. the 
Member, Tribunal on the  Ijlas itself. 
This order-sheet was also signed by Sri 
Ambujaksh Ghosh, Government Pleader 
after he went through the two Awards. 


(d) After the pronouncement of the 
Award and after the Chairman and the 
Member, Tribunal left the Ijlas, Shri 
Tripurari Sharan,. the Advocate for the 
petitioner, was sent for in order to show 
the order sheet to him and after looking 
to the two Awards, he too signed order 
No. 137 dated 31-5-1971 on the Ijlas it- 
self the same day. The details as to what 
was awarded by the Chairman as also 
by the Member, Tribunal and the dif- 
ferences in the two Awards were clearly 
mentioned in order No. 137 dated 31-5- 
1971 which as stated above, were duly 
signed not only by Sri Ambujaksh Ghosh, 
the Government Pleader but by Sri Tri- 
purari Sharan advocate for the petitioner 
also and this by itself would falsify the 
case of the petitioner about the alleged 
addition of paragraphs 1 to 4 in the 
award of Sri L. D. Sinha after its pro- 
nouncement. 


(e) As a lot of persons were present 
on the Ijlas, the Chairman did not notice 
the presence of Madan Lal, the Law As- 
sistant of the petitioner on the Ijlas at 
the time it was pronounced, As Shri Tri- 
purari Sharan did not turn up on the 
lilas so long as the Chairman and the 
Member, Tribunal were present on the 
Jjlas, the Chairman is unable to say if 
Sri Tripurari Sharan made any note of 
the differences and that too correctly and 
made over the same to any one. 

13. That the statements made in para- 
praph 63 are false, the true facts have 
been stated above. 


14.: That referring to paragraph 
65, it is stated that the draft finding of 
Sri L. D. Sinha received with his secret 
letter, abovementioned, was amended by 
Sri L. D. Sinha in Chamber of the Chair- 
man before the pronouncement of his 
award by addition of four paragraphs 
therein and it was his previous draft find- 
ing together with the newly added para- 
graphs which were, in fact, delivered by 
him on the Ijlas and thus it is not a ques- 
tion of modification of his previous find- 
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ing after delivery of the award nor can 
the four paragraphs subsequently added 
by him in Chamber of Chairman before 
the pronouncement of the Award can be 
said to be his supplementary decision. 
After Sri L. D. Sinha went through the 
award prepared by the Chairman he ex- 
pressed his intention to change his views 
in part and in fact, he did so, but since 
he insisted that his previous findings re- 
ceived with his secret letter aforesaid 
would also be a part of the award, the 
same along with the four newly added 
PRE: were delivered by him on the 
Ijlas. 


15. That referring to paragraph 
67, it is stated that Sri L. D. Sinha, de- 
sired to go through my (?) award prepar- 
ed by Chairman separately and the Chair- 
man of the Tribunal gave the same to. 
him and he went through the same, : 
Thereafter, as stated above, Sri Sinha 
changed his previous views in part and 
on his dictation the four newly added 
Paragraphs in his award were added. 
Thus it was not a question of resolving 
of the differences but as Sri Sinha not 
having delivered his award, it was quite 
up to him to change his views after go- 
ing through the award prepared by the 
Chairman, Statements made in this para- 
graph to the contrary are distorted.” 
There is no specific reply to allegation 
made in paragraph 66, perhaps on the 
ground that it is a submission of law. 


8. I am constrained to observe 
that I am not inclined to accept the state- 
ments made in the counter-affidavit filed 
on behalf of the Chairman and sworn by 
an Upper Division Assistant of the court 
of the District Judge, Gaya. Though the 
member in his counter-affidavit states af 


one place that the facts stated 
in the counter-affidavit filed on 
behalf of the Chairman were 
correct, his statement quoted earlier 


shows that all of them could not be cor- 
rect. For instance, in paragraph 9 of the 
counter-affidavit of the upper division 
assistant of the District Judge’s Court, it 
js stated that the Member prepared his 
draft findings at Patna without perusal 
of the records; the Member says that he 
had prepared his draft judgment on the 
basis of his notes and making reference 
to original records. The upper division 
assistant of the court of the District 
Judge, Gaya, also says in paragraph 14 
of the counter-affidavit that the Member 
insisted that his previous findings should 
also be a part of the award, It is not 
quite intelligible to me how two contra- 
dictory findings by the Member on the 
same matter could be part of the same 
decision or award by whatever name it 
may be called. Be that as it may, the re- 
cord itself indicates that before adding | 
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the four paragraphs the Member had 
Signed the earlier part of his decision. 
That part of the decision also was ad- 
mittedly signed on 31st of May, 1971 as 
the decision itself shows, According. to 
the affidavits filed on behalf of the res- 
pondents themselves, it was so signed on 
alst of may, 1971. Had the last four para- 
graphs of the decision of the Member 
been there there was no necessity of his 
signing at two places. It was expected in 
that case that he would have signed only 
at one place at the end. In my opinion, 
therefore, it is manifest that the first part 
of the decision was openly signed and 
pronounced by the Member first and 
thereafter he added the four paragraphs 
and signed them, Even if it be assumed 
that he signed them at the Ijlas, that was 
illegal. Having once pronounced his de- 
cision and having signed it he could not 
change it. He could not even review it as 
the Act or the Rules made thereunder 
do not confer any power of review on 
the Chairman or the Member of the Tri- 
bunal. In the circumstances, the four 
paragraphs of the decision of the Member 
which are against his own reasonings and 
findings recorded in his decision already 
lsigned have to be struck down. 


9. There is also another portion 
of the decision of the Member which, in 
my opinion. has to be struck down. While 
dealing with the question whether Hath- 
ni Utni limestone mine was in operation 
or not at the time of the commencement 
of the Act, the Member has observed as 
follows:— 


“Evidence produced by Shri Bose is 
only oral that the extraction of mineral 
started in Hathni Utni in 1949, There is 
no documentary evidence as regards ex- 
traction of minerals before 1950. On the 
other hand no evidence has been produc- 
ed by the State nor it is the case of the 
State that there was no extraction in 
Hathni Utni before 1950. It has been ad- 
mitted in the pleading of the State that 
on 25-9-1950, Shri Bose was in working 
possession in areas over Hathni Utni.” 


Thus, according to these observations of 
the Member, limestone mine in Hathni 
Utni was in operation at the time of the 
commencement of the Act in 1950, At 
another place, however, the Member ob- 
served— 


“As regards Hathni Utani mine. 
Utani mines opening report in respect of 
this mine was submitted by the ex-pro- 
prietor in the year 1952. It is all admit- 
ted position. As a mine can be treated 
to be in operation only on submission of 
the opening report, it is apparent that 
the ex-proprietor had not complied with 
the legal formalities prescribed by the 
Mines Act and the Metalliferous Mines 
Regulation, at the commencement of the 
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B. L. R. Act. Legally, therefore, the claim 
of the ex-proprietor to be deemed to be 
a lessee under Section 9 (1) of the Bihar 
Land Reforms Act, 1950 is not sustain- 
able, as the mine was not in operation at 
the commencement of the Act. But it has 
been admitted on behalf of the State in 
their petition dated 16-12-63 that the 
2x-proprietor was reported to have work- 
ed over an area of 40.40 acres of Hathni 
Utani Mines, and this area was included 
in the total area of 118.06 acres offered to 
Shri Bose, In 1952, when Shri Bose gave 
opening notice, he was still the proprie- 
sor of the estate, which vested on 2-12- 
1953 and as the proprietor was perfectly 
within his rights to carry on mining ope- 
ration in the area in question. Consider- 
ing the fact that the State had found him 
to have worked in this area also and of- 
fered him lease over this mine even 
though he may not be legally deemed to 
be a statutory lessee under the B. L. R. 
Act, he may be given by the State Gov- 
ernment of (?) lease on usual terms and 
conditions of Mineral Concession Rules 
from the date of vesting of the estate.” 


Apparently, the Member appears to have 
committed an error of law which is ap- 
parent on the face of the record while 
making these observations ‘Mine’ has 
been defined in Section 2 (m) of the Act 
as follows: 


**mine’ means any excavation where 
any operation for the purpose of search- 
ing for or obtaining minerals has been or 
is being carried on, but does not include 
any works, machinery, tramways or sid- 
ings appertaining toamine and the mine 
shall be deemed to be “in operation” if a 
notice of the commencement of its ope- 
ration has been given under S. 14 of the 
Indian Mines Act, 1923 (4 of 1923) to the 
District Magistrate of the district in 
which such mine is situated and the dis- 
continuance of the operation thereof has 
rot been notified to the competent autho- 
rity.” 


The first part of this definition deals with 
a situation where the mine is actually in 
cperation. The second part of it deals 
with a situation where a mine even if 
not in actual operation shall be deemed 
to be in operation as a matter of legal fic- 
tion. It is preposterous to hold that a 
quarry in actual operation cannot be a 
mine if it is not in operation according 
to second part of the definition as a mat- 
ter of legal fiction. Therefore, the view 
taken by the Member in the abovequoted 
observation that limestone mine at Hath- 
ni Utni cannot be deemed to be in ope- 
ration as no notice of the commencement 
of its operation under Section 14 of the 
Indian Mines Act, 1923 had been given 
by the petitioner is wrong, This view of 
the Member is also against the decision 
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of the Supreme Court in Rani Umesh- 
wari Suthoo v. Member, Board of Reve- 
nue, Orissa (1967 (1) SCA 413 at p. 422). 
In the circumstances the abovequoted 
paragraph in the decision of the Member 
where he has. held that limestone mine 
at Hathni Utni though in fact in opera- 
tion cannot be held to be in operation in 
the eye of law for want of notice of the 
commencement of the operation under 
Section 14 of the Indian Mines Act, 1928, 
has also to be struck down. 


10. The Chairman has held that 
limestone mine at Hathni Utni was not in 
operation as a matter of fact and, as ob- 
served earlier, the Member has held that 
as a matter of fact it was in operation. 
The result of the striking down of the 
abovequoted paragraph in the decision of 
the Member will be that there will be a 
difference between him and the Chair- 
man on the question whether the lime- 
stone mine at Hathni Utni mine was in 
operation at the time of the commence- 
ment of the Act and whether the peti- 
tioner is entitled to be held as statutory 
lessee thereof under Section 9 (1) of the 
Act. 

11. Comparing the decision of the 
learned Chairman of the Tribunal with 
that of the learned Member, as it re- 
mains, after striking down the four para- 
graphs at the end which, as found ear- 
lier, were added to his decision after he 
had signed and announced the earlier 
part of it and the paragraph holding that 
limestone mine at Hathni Utni cannot be 
deemed to be in operation as no notice 
of the commencement of its operation 
under Section 14 of the Indian Mines Act, 
1923, had been given by the petitioner, I 
find that they differ on the following 
matters:— 


(i) The extent of area of limestone 
mine at Bharuhj which would be deemed 
to have been leased out with the peti- 
tioner under Section 9 (1) of the Act. 


(ii) The extent of area of limestone 
mine at Banjari which should be deemed 
to have been leased out with the peti- 
tioner under Section 9 (1) of the Act. 


(iii) The extent of area of mine of 
iron pyrites ete. at Amjhore which should 
be deemed to have been leased out with 
bee petitioner under Section 9 (1) of the 

et. 

(iv) Whether the limestone mine at 
Hathni Utni was in operation at the time 
of the commencement of the Act and 
whether the petitioner is entitled to be 
held as a statutory lessee thereof under 
Section 9 (1) of the Act, and if so, the ex- 
tent of area of this mine which should 
be deemed to have been leased out with 
the petitioner. 


(v) The period in respect of which 
the lease is renewable whether in ac- 
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cordance with the provisions of the Mi- 
neral Concession Rules, 1949 or in ac- 
cordance with the provisions of the Mines 
and Minerals (Regulation nd Develop- 
ment) Act, 1957, 

(vi) Amount of dead 


rent payable 


«whether in accordance with the provi- 


sions of Mineral Concessions Rues, 19-49 
or in accordance with the provisions of 
Mineral Concession Rules, 1960. 


(vii) What should be the other terms 
(excluding royalty) of the statutory lease 
under Section 9 (1) of the Act in favour 
of the petitioner. 

12. On the matters referred to as 
item Nos. (v) to (vii) in the precedir.g 
paragraph, arguments were advanced at 
some length by learned counsel for the 
parties, While according to learned coun- 
sel for the petitioner, there was differ- 
ence between the Chairman and the 
Member of the Tribunal on these mat- 
ters, whereas according to learned coun- 
sel for the State, respondent No. 2 there 
was no difference. On the question of 
royalty also arguments were advanced at 
some length by learned counsel for the 
parties; learned counsel for the petitioner 
contending that there was difference be- 
tween the Chairman and the Member of 
the Tribunal on this matter as well and 
learned counsel for the State submitted 
that there was no difference. In my opin- 
ion, there is no difference between the 
learned Chairman and the learned Mem- 
ber of the Tribunal on the question of 
royalty and learned counsel for the State 
is correct, But, with regard to matters in 
items (v) to (vii), mentioned in the pre- 
ceding paragraph, there is difference be- 
tween the Chairman and the Member of 
the Tribunal and learned counsel for the 
petitioner is correct. It is necessary toa 
deal with the aforesaid submissions of 
learned counsel for the parties. 


13. On the question as to what 
should be the period of the statutory 
lease in favour of the petitioner, the 
learned Chairman has summarised his 
conclusions as follows:— 


“20 years with effect from 2-12-1953 
with the provision for renewal as con- 
templated in sub-section (2) of Section 8 
and with a further provision for renewal 
in the circumstances and to the extent 
contemplated in sub-section (3) of Sec- 
tion 8 of Act (67 of 1957).” 

On the said question, the learned Mem- 
ber of the Tribunal has summarised his 
conclusions as follows: 

“20 years with effect from the date 
of vesting of the estate i.e. 2-12-53 with 
option of renewal for another 20 years.” 
There is no difference between the two 
that in the first instance the lease should 
be for a period of 20 years from the date 
of vesting of the estate, but there is dif- 


304 Pat. [Prs. 13-16] S, G. Bose v. Mines Tribut.al, Gaya (S. P. Singh J.) 


ference between ‘the two on the question 
of the period for which the lease should 
be renewed. According to the learned 
Member, there can: be only one renewal 
for a term of 20 years. This is in accord- 
ance with the provisions of the Mineral 


Concession Rules, 1949. According to the - 


learned Chairman, in accordance with 
Page (contd. on col. 2) 


~ 


till 10-11-1960, 


: (ii) From 11-11-1960 onwards sub- 


ject to any change validly made. 


On this question the learned Member has 
summarised his conclusions as follows:— 


“Rs. 10.00 per acre per year.” 
While according to the learned Member, 
the rate of dead rent should be Rs. 10/- 
per acre per year for all times to come, 
according to the learned Chairman, it 
should be at the rate of Rs. 25/- per hec- 
tare per year from llith of November, 
1960, Learned counsel for the petitioner 
has submitted that this 
that there was a difference between the 
Chairman and the Member of the Tribu- 
nal on the question of dead rent payable 
per acre per year. On the other hand, 
learned counsel for the State has urged 
that as 2.5 acres make 1 hectare, there is 
no difference between the Chairman and 
the Member of the Tribunal on this mat- 
ter. Learned counsel for the petitioner, on 
the other hand, has contended that 1 hec- 
tare is a little less than 2.5 acres and 
therefore, in case of large area that will 
make a lot of difference as to the amount 
of dead rent payable. Learned counsel 
for the petitioner appears to be correct 
as 1 hectare is equal to 2.471 acres only. 
In my opinion, there can be no doubt 
that there is a difference between the 
Chairman and the Member of the Tribu- 
ral on the amount of dead rent payable, 
for, while the learned Member had held 
that it should be Rs. 10/- per acre per 
year for the entire period of the lease 
even for the period of renewal, accord- 
ing to the learned Chairman, this should 
be subject to any change validly made. 
The difference on the question of dead 
rent between the two is also on account 
(contd. on col. 2) 


(i) For the period from 2-12-1953 to 
31-5-1958, 

(ii) For the period from 1-6-1958 fo 
30-10-1962. 

(iii) For the period from 31-10-1962 to 
_ 28-6-1968, 


(iv) For the period from 29-6-1968 on- 
wards subject to any change in fu- 
ture validiy made, 


itself indicates | 
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the provisions of sub-section (3) of Sec- 
tion 8 of the Mines and Minerals (Regula- 
tion and Development) Act, 1957, there- 
fore there is difference on this matter be- 
tween the Chairman and the Member of 
the Tribunal, i 

14. Dealing with dead rent. the 
learned Chairman has summarised his 
conclusions on the question as follows:—~ 


*(i) For the period from 9-12-1953 At the maximum rate of Rs. 10 per 


acre per year. 
At the maximum rate of Rs. 25 per 
Hectare per year.” 


of the fact that while the Member thinks 
that the terms must be in accordance 
with the Mineral Concession Rules, 1949, 
the Chairman is of the view. that it 
should be according to law in existence 
at the time it is to be paid. 


15. So far other terms of the sta- 
tutory lease are concerned, the Chairman 
has concluded his findings as follows:— 


“The other necessary terms of the 
statutory lease as found in this Award in 
favour of Sri S. G. Bose will be governed 
dy the Mineral Concession Rules, 1949 
subject to changes already introduced or 
to be introduced in accordance with law.” 
The Member has summarised his finding 
as follows:— 


“According to the Mineral Conces~ 

sion Rules, 1949 as prevalent on 2-12- 
Ja” 
On this matter also the difference be- 
tween the two is similar as in the case 
of dead rent ie. according to the learned 
Member, it should be in accordance with 
the Mineral Concession Rules, 1949 for 
she entire period of the lease including 
period of renewal, but according to the 
learned Chairman, it should be subject 
to changes already introduced or to be 
introduced in accordance with law. Thus 
there can be no doubt that there is dif- 
ference between the two on this matter 
as well, 

16. On the question of royalty, 
he learned Chairman has held as fol- 
lows:— 


“The royalty to be charged from Sri 
S. G. Bose for the limestone in question 
shall, therefore, be as follows:— 


5 per cent of the sale value at the pit’s 
mouth subject to a minimum of 25 
paise per tonne, 

As prescribed in the second schedule to 
Act 67 of 1957 as it originally stood. 

At the rate of 75 paise per tonne but 

_ subject to rebate of 38 paise per 
tonne to be given on limestone 
beneficiated by froth flotation me~ 
thod. 

Rs. 1.25 paise per tonne treating the 
limestone as of superior quality,” 


eee re ——_ 
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This is only with regard to limestone, 
for, according to the decision of the 


learned Chairman, the petitioner is not 
entitled to any statutory lease in respect 


- Of mines of iron pyrites etc. at Amjhore. 


However, from the observations of the 
learned Chairman with regard io dead 
rent it appears that had he found that 
there should be statutory lease in favour 
of the petitioner in respect of mine of 
iron pyrites etc. at Amijhore, the royalty 
‘payable by the petitioner would have 
‘been the same as in case of limestone. 
The learned Member on the question of 
royalty has held as follows:— 


‘“(a) Pyrites— 5% of the sale value 
at the pit’s mouth (vide Rule 41 (1) (i) 
Tead with item 9 of the Schedule 1) from 
2-12-53 to 31-5-58 and 1-6-58 in accord- 
ance with Section 9 (1) read with Second 
Schedule of Mines and Minerals (Regu- 
lation and Development) Act, as modified 
from time to time. 


(b) Limestone— 5% of the sale value 
at the pit’s mouth subject to a minimum 
of 25 paise per tonne from. 2-12-53 to 
31-5-58 and from 1-6-58 in accordance 
with Section 9 (1) read with Second 
Schedule of Mines and Minerals (Regu- 
lation and Development) Act, as modified 
from time to time.” 


It is manifest that there is no difference 
between the learned Chairman and the 
learned Member on the question of 
royalty for the period up to 31st of May, 
1958. For the period from ist of June, 
1958 up to 30th of October, 1962 also 
there is no difference between the two as 
both hold that the royalty is payable in 
accerdance with Second Schedule to the 
Mines and Minerals (Regulation and De- 
velopment) Act, 1957. For the period from 
ist of October, 1962, according to learn- 
ed Member, the royalty payable should 
be in accordanze with the provisions of 
Second Schedule to the Mines and Mine- 
rais (Regulation and Development) Act, 
1957 as modified from time to time. The 
learned Chairman, on the other hand, has 
observed that for the period from 31st of 
October, 1962 to 28th of June, 1968, the 
royalty payable should be at the rate of 
75 paise per tanne but subject to a re- 
ipate of 38 paise per tonne to be given on 
limestone benejficiated by froth flotation 
method and from 29th of June, 1968 on- 
wards at the rate of 1.25 paise per tonne 
‘treating the limestone as of superior 
‘quality, subject to any change in future 
validly made, The calculation for the 
period 3ist of October, 1962 to 28th of 
June, 1968 has been made by the learned 
‘Chairman in accordance with the notifi- 
cation of the Central Government No. 
GSR 1486 dated 3ist of October, 1962. 
‘Though no notification of the year 1968 
mas been placed before us, I am inclined 
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to presume that the Chairman has fixed 
the royalty for the period from 29th 
June, 1968 onwards also, in accordance 
with the change made in the Second 
Schedule to Act 67 of 1957. It would thus 
appear that there is no difference be- 
tween the learned Chairman and the 
learned Member on the question of ro- 
yalty, for, the Member, as already notic- 
ed, has held that with effect from 3ist 
of June, 1958 it is payable in accordance 
with the provisions of Second Schedule 
of the Mines and Minerals (Regulation 
and Development) Act, 1957, as modified 
from time to time and the learned Chair- 
man has merely made the calculations for 
the aforesaid period in accordance with 
the modifications made in the Schedule. 


17. Two questions now remain -to 
be dealt with on which submissions were 
made by learned counsel for the parties. 
One is as to the scope of Section 12 (4) 
$ the Act. Section 12 (4) runs as fol- 
OWS: —- 


“Tf there is a difference of opinion 
between the Chairman and the member 
in regard to any matter, it shall be re- 
ferred by the Chairman to a Judge of 
the High Court nominated by the Chief 
Justice in this behalf, and the decision of 
tae a shall be binding on the Tri- 

unal.” 


While making his submissions on this 
question, learned counsel for the peti- 
tioner has drawn our attention to Section 
429 of the Code of Criminal Procedure, 
Section 98 of the Code of Civil Procedure 
and clause 28 of the Letters Patent of 
this High Court. He has submitted that 
when there is a difference between two 
Judges of this Court and reference is 
made to a third Judge either under Sec- 
tion 98-of the Code of Civil Procedure or 
clause 28 of the Letters Patent of this 
Court, the third Judge must agree with 
either of the two views taken by the two 
Judges and the case is to be decided ac- 
cording to the decision of the majority, 
but when there is a reference to a third 
Judge under Section 429 of the Code of 
Criminal Procedure on a difference be- 
tween two Judges of this Court, the 
opinion of the third Judge need not be. 
confined to the views expressed by either 
of the two Judges differing and he may 
decide the entire case according to his 
own decision and that as the language of 
Section 12 (4) of the Act is similar to Sec- 
tion 429 of the Code of Criminal Proce- 
dure, the Judge of this Court who hears 
the matter on reference need not confine 
himself to the opinion expressed by the 
learned Chairman and the learned Mem- 
ber of the Tribunal on any matter re- 
garding which they have differed. On the 
other hand, learned counsel for the res- 
pondents have submitted that the. learn- 
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ed Judge of this Court hearing the refer- 
ence must confine himself to the view 
either of the Chairman or of the Member 
of the Tribunal and cannot take a view 
which is different from .one taken by 
either of the two, No doubt, the question 
is an interesting question of law, but, in 
my opinion, it will not be proper for us 
to express our opinion on this question. 
That may embarrass the learned Judge of 
this Court hearing the reference in the 
matter of taking his own independent 
view on this matter. In my opinion, it 
will be for the learned Judge of this 
Court hearing the reference to decide the 
scope of Section 12 (4) of the Act. 


18. Another question which re- 
mains to be dealt with now is whether 
the Tribunal was right in adding as party 
to the proceeding respondent No. 3 to 
these writ applications and whether it 
should be expunged from the proceed- 
ings. While dealing with this matter 
learned counsel for the petitioner drew 
our attention to Sections 9 and 12 of the 
Act and Rule 9 of the Bihar Land Re- 
forms Rules, 1951. According to him, in 
view of the language of the aforesaid 
two sections and the rule only the State 
and the intermediary are entitled to be 
. heard in the proceeding and no third per- 
sen can be allowed to intervene and be 
added as a party to the proceeding. On 
the other hand, it has been submitted by 
learned counsel for respondent No, 3 
that as it has acquired interest in the 
mine at Amjhore before and after the re- 
ference from respondent No. 2, the State, 
its presence in the proceeding was neces- 
sary so that the State may not have com- 
promised the matter with the petitioner 
to its prejudice. In my opinion, it is also 
not necessary for us to decide this ques- 
tion. That question should also be decid- 
ed by the learned Judge of this Court 
before whom the reference is placed for 
nearing, It may be open for him to hear 
arguments on behalf of respondent No. 3 
on the question of extent of area which 
should be deemed to have been leased 
out of the mine of iron pyrites ete. at 
Amihore with the petitioner by the State 
and the terms in respect thereof on which 
there is difference between the Chairman 
and the Member of the Tribunal or not 
to hear any argument on behalf of res- 
pondent No. 3. It has been submitted be- 
fore us by learned counsel for respon- 
dent No. 3 that as a writ application filed 
by the petitioner against the said order 
of the Tribunal adding respondent No. 3 
a party to the proceeding was summarily 
dismissed by this Court, the present 
prayer of the petitioner is barred by res 
judicata, There cannot be any doubt that 
the learned Judge of this Court hearing 
the reference will decide the question of 
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judicata as well if it is raised before 
im, 

19. In the result, both the writ 
applications are allowed in part and the 
four paragraphs at the end of the deci- 
sion of the learned Member of the Tri- 
bunal which were added by him after he 
had signed the earlier part of his decisiom 
and another paragraph where he has 
held that limestone mine at Hathni Utni 
though in fact in operation cannot be 
held to be in operation in the eye of law? 
for want of notice of the commencement 
of the operation under Section 14 of the 
Indian Mines Act, 1923, are quashed. The 
Tribunal is further directed to make a 
fresh reference to this Court under Sec- 
tion 12 (4) of the Act on the seven mat-! 
ters as mentioned in paragraph 11 of thist. 
judgment. In the circumstances of the’ 
case, there will be no order as to costs. 


H. L. AGARWAL, J.:— I agree. 
Order accordingly. 
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titioners v. The State of Bihar and others,. 
Respondents. 


Civil Writ Jurdn. 
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Index Note:— (A) Bihar and Orissa 
Municipal Act (7 of 1922), S. 39¢6-A — 
Power of Government to appoint ad hoc 
Committee for Notified Area — S. 390-A. 
if ultra vires. 

Brief Note:— (A) The State Govern- 
ment has been given express power under 
the Act to appoint an ad hoc committee 
after conversion of a notified area com- 
mittee into a Municipal Board. (Para 4} 


l 5, 390-A is not a piece of delegated. 
legislation but merely a conditional legis- 
lation. The section is not ultra vires of 
the Act on the ground of excessive dele- 
gation. Where a notified area under the 
Act is converted into a Municipality and 
the State Government appointed an ad 
hoc committee of a number of members 
for the Municipal Board, it was held that 
the exercise of such power was, on the 
facts, and in the circumstances of the 
case, not mala fide. AIR 1960 SC 554, Re- 
ferred to; AIR 1962 SC 1263 and AIR 
1964 SC 980, Rel. on: 1965 BLJR 836, Re- 
ferred to; AIR 1964 SC 962, AIR 1964 SC 
72 and 1968 Pat LJR 582, Distinguished. 

(Paras 6 and 7) 


Index Note:— (B) Interpretation of 
Statutes — Casus omissus — If and when 
can be filled up by Court — Intention of 
Legislature, 


ER/GR/C446/74/KNA 


Case No. 33 of 


1974 


Brief Note:— (B) It cannot be disput- 
ed that casus amissus in any Statute, 
even for the sake of beneficial construc- 
tion, should not be supplied by Court as 
that: would amount to legislating on a 
subject on which the Legislature did not 
choose so to legislate. But such a princi- 
ple can have no application where there 
is an express provision in the Act. It is 
well settled that primary rule of con- 
struction is to intend the Legislature to 
have meant what they have actually ex- 
pressed, The object of all interpretation 
is to discover the intention of the Legis- 
hature, but that intention must be deduc- 
ed from the language used. Where the 
language is plain and admits of but one 
meaning, the task of interpretation can 
hardly be said to arise, Every word in a 
statute is to be given a meaning and the 
principle of casus omissus or, for that 
matter, construction ut res magis valeat 
quam pereat cannot be invoked except in 
a case of ambiguity. AIR 1952 SC 362, 
Referred to. (Para 4) 
Cases Referred: Chronological Paras 


1968 Pat LJR 582 = ILR 48 Pat 279, 
Mahnar Notified Area Commiitee v. 
State of Bihar § 

1965 BLJR 886 = ILR 45 Pat 468, Rohtas 
Industries Ltd. v, State of Bihar 5 

AIR 1964 SC 72 = (1964) 4 SCR 733, 
Partap Singh v. State of Punjab 6 

AIR 1964 SC 962 = (1964) 6 SCR 330, C. 
S. Rowjee v. State of Andhra Pra- 
desh 6 

AIR 1964 SC 980 = (1963) Supp 1 SCR 
993, Mohamedalli v. Union of India 4 

AIR 1962 SC 1263 = (1961) 3 SCR 698, 
Bangalore Woollen, Cotton and Silk 
Mills Co. Ltd. v. Corporation of the 


City of Bangalore 5 
AIR 1960 SC 554 = 1960 Cri LJ 736, 
Hamdard Dawakhana v. Union of 


India 3) 
AIR 1952 SC 362 = 1952 SCR 1122, Sm. 
Hira Devi v. District Board, Shah- 
jahanpur q 


Shyama Frasad Mukherjee and R. S. 
Pradhan, for Petitioners; Jaya Narayan 
and Ram Prasad Bhagat, for Respon- 
dents; Uday Sinha, Standing Counsel No. 
III, for the State. 


S. K, JHA, J.:— The nine petitioners 
have come up under Articles 226 and 227 
of the Constitution of India with a pra- 
yer for quashing Annexure 1 to the 
main petition and Annexures 5 and 6 to 
the petition under Section 151 of the 
Code of Civil Procedure filed by the peti- 
tioners subsequently. Their further pra- 
yer is for the issuance of a writ of man- 
‘damus restraining the State of Bihar 
(respondent No. 1) and the Secretary to 
the Government of Bihar in the Depart- 
ment of Local-self Government (respon- 
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dent No. 2) from enforcing either of the 
three annexures mentioned above. 


2. Aecording to the petitioners, 
the facts relevant for challenging the 
aforesaid annexures are as follows. The 
petitioners are the permanent residents 
of Nawadah town. The State Government 
by a notification bearing No. 8727 L.S.G. 
dated the 6th August, 1967, had consti- 
tuted a Notified Area Committee for the 
town of Nawadah in exercise of its powers 
under the Bihar and Orissa Municipal 
Act, 1922 (hereinafter referred to as ‘the 
Act’), Subsequently, by notification No. 
5778 L.S.G., dated the 7th June, 1972, in 
exercise of the powers vested in the 
State Government under Section 390-A 
of the Act, the aforesaid Notified 
Area Committee was converted into a 
Municipality with effect from the 9th 
June, 1972. By the same notification, the 
State Government also appointed an Ad- 
ministrator for the purpose of running 
the administration of the Nawada Muni- 
cipal Board, and one Shri Shyam Behari 
Prasad, Executive Officer, was appointed 
as the Administrator, Again, by a fresh 
order dated the 27th December, 1972, the 
State Government under partial modifi- 
cation of the earlier notification of the 
7th June, 1972 appointed an ad hoc com- 
mittee for the Nawada Municipal Board 
consisting of a Chairman, a Vice-Chair- 
man and 18 other members. This notifi- 
cation of the State Government dated 
the 27th December, 1972, has been mark- 
ed as Annexure I to the main writ peti- 
tion. The further relevant facts which 
have been stated in a subsequent appli- 
cation under Section 151 of the Code of 
Civil Procedure filed by the petitioners 
are to the effect that after the writ ap- 
plication was admitted by this Court, a 
series of subsequent events had taken 
place, to wit, on the 17th February, 1978, 
the State Government sent an intimation 
to the office of the Nawadah Municipality 
that the Government had been pleased to 
pass an order in exercise of the powers 
conferred under Section 390-A of the Act 
to appoint an Advisory Committee for 
the Nawadah Municipality consisting cf 
the members mentioned in the Govern- 
ment order. It has been further alleged 
that all the members of the erstwhile 
ad hoc committee had been nominated 
as members of the aforesaid Advisory 
Committee. A true copy of this Govern- 
ment order has been marked as Anne- 
xure 4 to the application under Section 
151 of the Code. Subsequently, the State 
Government passed an order dated the 
7th March, 1973, whereby it again can- 
celled the earlier order of formation of 
the Advisory Committee for Nawadah 
Municipality as contained in Annexure 4 
and also passed an order whereby the 
Administrator of the Nawadah Munici~ 
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pality was designated as the Executive 
Officer of the Municipal Board, and the 
Advisory Committee was re-designated as 
ad hoc committee after cancelling the 
order incorporated in Annexure 4. Copies 
of the Government orders regarding the 
cancellation of the Advisory Committee 
and the appointment of ‘the Executive 
Officer have been marked as Annexures 
o and 6 respectively. On these facts, the 
petitioners challenge the validity and 
legality of Annexures 1, 5 and 6 on a 
number of grounds. 


8 Mr. Shyama Prasad Mukher- 
jee, learned counsel for the petitioners, 
at the outset raised three points in sup- 
port of this application, namely, (1) that 
the State Government had no authority 
in law to constitute an ad hoc committee 
under the provisions of the Act. (2) that 
the State Government had committed a 
fraud on its powers by frequently chang- 
ing its orders to favour a certain set of 
individuals who have all been said to be 
the members of the Ruling Party, namely, 
Ruling Congress Party, and (3) that it 
was a clear case of mala fide on the part 
of the State Government as the domi- 
nant intention in issuing successive and 
contradictory orders and notifications 
was not to promote the civic amenities 
for the purpose of which the Act had 
been enacted but merely in order to ob- 
lige the favourites of the Ruling Congress 
Party. It was further urged that the im- 
pugned orders were arbitrary, capricious 
and unreasonable. In course of argument, 
however, learned counsel sought for a 
permission in writing to urge additional 
grounds in support of this application. 
The fresh grounds sought to be urged, 
for which permission was granted and no 
objection was raised on ‘behalf of the 
respondents, were to the effect that Sec- 
tion 390-A of the Act was ultra vires and 
unconstitutional due to excessive delega- 
tion of power and that the impugned 
Section did not contain any guideline and 
had clothed the State Government with 
a blanket and an uncontrolled power to 
apply the provision of law recklessly. To 
sum up the different points urged by 
learned counsel, enumerated above, 
broadly classified, fall only under three 
heads, viz., (1) that there was no express 
‘power conferred by the Act on the State 
Government to appoint an ad hoc com- 
mittee after conversion of a notified area 
committee into a municipal board, (2) 
that assuming that such a power could 
be called from the provisions of Section 
390-A of the Act, that must be struck 
down as ultra vires and unconstitutional 
on account of excessive delegation lead- 
ing to the arbitrary and uncanalised ex- 
ercise of power according to the whims 
of the Government, and (3) that, in any 
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event, the orders were vitiated by mala 
fide and unreasonableness. 


4. I shall deal with each of these 
oroad points successively, Section 390-A, 
sub-section (1) of the Act runs as fol- 

“Notwithstanding anything contain- 
ed in Sections 388, 389 and 390 and sub- 
ject to the provisions of Section 4, the 
State Government may, by notification, 
declare that with effect from the date to 
be specified in the notification and sub- 
ject to such provisions as the State Gov- 
ernment may make for the period of 
transition a notified area constituted 
under Section 388 shall be converted into 
a municipality, and with effect from that 
date all the provisions of this Act shall 
apply to such municipality unless the 
State Government in the notification, or 
by a fresh notification, specifically -bar 
the application of any provision in that 
rea”. 

It will thus be seen that the provisions 
are wide enough to empower the Gov- 
ernment to make such temporary arrange- 
ments for the administration of a muni- 
cipal board during the period of transi- 
tion as may be suitable and reasonable 
in the exigencies of any particular case. 
Learned counsel for the petitioners urged 
that since there was mo express power 
under the Act authorising the State Gov- 
ernment to form an ad hoc committee 
during the transition period, the absence 
of any such express provision must be 
deemed to be a case of casus omissus. 
The Legislature must be presumed to 
have deliberately omitted to incorporate 
such provision in the scheme of the Act. 
It is well settled principle of interpreta- 
tion of statutes that casus omissus ought 
not to be filled in by the Courts. Reli- 
ance was placed by learned counsel on a 
decision of the Supreme Court in Sm. 
Hira Devi v. District Board, Shahjahan- 
pur (AIR 1952 SC 362). Nobody can dis- 
pute the proposition that casus omissus 
in any statute, even for the sake of bene- 
ficial construction, should not be supplied 
by Court as that would amount to legis- 
lating on a subject on which the Legis- 
lature did not choose so to legislate. But 
such a principle can have no application 
where there is an express provision in 
tne Act. As may be seen from the provi- 
Sion quoted above, it has been expressly 
specified that the State Government may 
ky notification declare with effect from 
tne date to be specified in the notification 
and subject to such provisions as the 
State Government may make for the 
period of transition that a notified area 
Shall be converted into a municipality. 
Ample powers have been given to the 
State Government for making such pro- 
visions during the period of transition as 
may be deemed reasonable. It is well- 
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settled that primary rule of construction 
is to intend the Legislature to have meant 
what they have actually expressed. The 
object of all interpretation is to discover 
the intention of the Legislature, but that 
intention must be deduced from the lan- 
guage used. Where the language 
is plain and admits of but one 
meaning, the task of interpretation can 
hardly be said to arise. Every word in a 
statute is to be given a meaning and the 
principle of casus omissus or, for that 
matter, construction ut res magis valeat 
quam pereat cannot be invoked except in 
a case of ambiguity. So far as the langu- 
age of Section 390-A is concerned, it is 
express and admits of no ambiguity 
whatsoever. There is no force, therefore, 
in the contention of learned counsel that 
it would be a case of filling casus omissus 
in a statute, because, as I have already 
held above the State Government has 
been given express power to lay down 
such provisions during the transitory 
period as the exigencies of a situation 
may demand. 


5. This brings us to the next 
point urged by learned counsel with re- 
gard to the vires of Section 390-A of the 
Act. Mr. Mukherjee has argued the point 
with great ability and ingenuity. He has 
sought to rely upon a decision of the 
Supreme Court in Hamdard Dawakhana 
v. Union of India (AIR 1960 SC 554) for 
the proposition that the conferment of 
uncanalised and uncontrolled power by 
the rules to the executive is ultra vires, 
and the discretion conferred upon the 
executive under any statute or statutory 
rules should not be so wide that it would 
be impossible to discern it. On the strength 
of this decision, learned counsel urged 
that the blanket power given to the State 
Government for laying down such provi- 
sions as it thinks fit gives such an un- 
bridleqd and uncanalised legislative pow- 
er which suffers from the vice of ex- 
cessive delegation. I am afraid, the con- 
tention, though in the first instance at- 
tractive, does rot stand scrutiny. As I 
shall presently show, Section 390-A is 
not a piece of delegation of legislative 
authority but merely a conditional legis- 
lation, I shall refer in this context to the 
decisions of the Supreme Court in Ban- 
galore Woollen, Cotton and Silk Mills 
Co. Ltd. v. Corporation of the City of 
Bangalore, (AIR 1962 SC 1263) and in 
Mohamedalli v. Union of India, (AIR 
1964 SC 980). In the case of Bangalore 
Woollen, Cotton and Silk Mills Co. (supra) 
the Legislature had laid down the pow- 
ers of the Municipality to tax the vari- 
ous goods. It had enumerated certain 
articles and animals, and Class VIII read 
with Section 97 (e) had authorised the 
Municipality to impose tax on other arti- 
cles and goods, It was sought to be con- 
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tended before the Supreme Court in that 
case on the strength of the case of Ham- 
dard Dawakhana that such a wide power 
authorising the Municipality to impose 
tax on any other articles and goods suf- 
fered from the vice of excessive delega- 
tion. While repelling this argument, their 
Lordships of the Supreme Court distin- 
guished the case of Hamdard Dawakhana 
and held that the argument that the 
power of the Municipal Corporation to 
specify goods was excessive delegation 
which was both uncanalised and uncon- 
trolled was not in the nature of exces- 
sive delegation of legislative authority 
but merely a piece of conditional legisle- 
tion. While dealing with this question, 
their Lordships observed: 


“All that the legislature has done in 
the present case is that it has specified 
certain articles on which octroi duty can 
be imposed and it has also given to the 
Municipal Corporation the discretion to 
determine on what other goods and 
under what conditions the tax should be 
levied, That, in our opinion, is not a case 
which falls under the rule laid down by 
this Court in AIR 1960 SC 554.” 


So also in the case of Mohmedalli (supra) 
the constitutionality of Sections 1 (3) (b) 
and 17 of the Employees’ Provident 
Funds Act, 1952 was sought to be chal- 
lenged on the ground that they conferred 


-uncontrolled and uncanalised power on 


the appropriate Government. While re- 
pelling the contention put forward in 
that regard on the strength of the au- 
thority of Hamdard Dawakhana’s case, 
the Supreme Court laid down; 


“It is clear that the last mentioned 
case illustrates the rule that the question 
whether or not a particular piece of Le- 
fislation suffers from the vice of exces- 
sive delegation must be determined with 
reference to the facts and circumstances 
in the background of which the provi- 
sions of the statute impugned had been 
enacted. If, on a review of all the facts 
and circumstances and of the relevant 
provisions of the statute, the Court is in 
a position to say that the Legislature had 
clearly indicated the underlying princi- 
ple of the Legislation and laid down cri- 
teria and proper standards but had left 
the application of those principles and 
standards to individual cases in the hands 
of the executive, it cannot be said that 
there was excessive delegation of powers 
by the Legislature. On the other hand, 
if a review of all those facts and circum- 
stances and the provisions of the statute, 
including the preamble, leaves the Court 
guessing as to the principles and stand- 
ards, then the delegate has been entrust- 
ed not with the mere function of apply- 
ing the law to individual cases, but with 
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a substantial portion of legislative power 
itself.” 


Applying the aforesaid principles, it has 
to be seen as to what was the object with 
which Section 390-A was incorporated in 
the statute book by Bihar Act 20 of 1965. 
Prior to the insertion of this Section in 
the statute book, only.two contingencies 
were envisaged by the Act by which a 
new municipality could be created either 
in the first instance or after the termi- 
nation of supersession of any existing 
municipality under Section 385 of the 
Act. The procedure to be followed in 
cases where new municipalities were 
constituted was embodied in Sections 4 
to 18, whereas the procedure to be fol- 
lowed on the termination of the order of 
supersession under Section 385 was laid 
down in sub-section (2) of Section 386 of 
the Act. The Legislature having found a 
clear lacuna in the Act with regard to a 
contingency when a notified area com- 
mittee should or ought to, in the circum- 
stances of any particular case, be con- 
verted into a municipality, it sought to 
fill up such lacuna by enactment of Sec- 
tion 390-A. In the very fitness of things; 
it was absolutely necessary and very 
reasonable to make some stop-gap 
arrangement for the period between the 
date of such conversion of a notified area 
committee into a municipality and the 
procedure by which the Municipal Com- 
missioners could be elected or nominated 
by the Govt. in pursuance of the provi- 
sions of Sections 12 to 18 of the Act, Sec- 
tion 12 of the Act provides for the Con- 
stitution and incorporation of Municipal 
Commissioners, Section 13 lays down the 
number of Commissioners and of elected 
and appointed Commissioners. Section 14 
provides for the appointment of Com- 
missioners by the Govt. Section 15 lays 
down the qualifications of voters at elec- 
tions of Municipal Commissioners. Sec- 
tion 17 prescribes the qualifications for 
election as Commissioners, and Section 
18 provides for formation of wards. 
Thereafter follows Section 19 under 
which rules have been made by the State 
Government to regulate the election in 
so far as any municipality is concerned. 
It is evident therefore, that from the 
date when a notified area committee is 
converted into a municipality right up to 
the time of formation of wards and pre- 
paration of electoral rolls, sufficient 
time-lag was bound to follow, and the 
State Government was the best authority 
to judge the cireumstances obtaining in 
any particular area for which arrange- 
ments during such period of transition 
should and could be made. Every case 
of such a conversion must be judged in 
the light of conditions and situations ob- 
taining in that particular area, It cannot, 
therefore. be suggested that investing the 
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State Government with the power of lay- 
ing down the provisions to operate dur- 
ing such a transitory period amounts to 
an unbridled or uncontrolled confer- 
ment of legislative pewer. In this connec- 
tion, reference may be made to a Divi- 
sion Bench decision of this Court in 
Rohtas Industries Lid. v. State of Bihar, 
1965 BLJR 886 which was a case in which 
the constitutionality of Sections 288 and 
389 of the Act was involved. Construing 
the provisions of those two sections, it 
was held: 


“The question which we have to con- 


sider, however, is whether if is 
possible to say that such un- 
canelised and uncontrolled power 


to declare an area a notified area has been 
conferred upon the State Government 
under Sections 388 and 389 of the Act. 
Section 388 itself indicates that the 
power to declare an area a notified area 
is te be exercised only in respect of such 
area where it is considered necessary to 
make administrative provision for all: or 
any of the purposes of the Act.” 


It was further held in that case; 


“Tt is manifest that such a declara- 
tion (under Section 388) has to be made 
keeping in view the stage of development 
of the area proposed to be notified. Where 
an area has developed, but not to the ex- 
tent as to justify the constitution of a 
Municipality in accordance with S. 4 of 
the Act, the intention or policy of the 
legislature as indicated in Ss. 388 and 389 
of the Act, is that the State Government 
should make administrative provision for 
all or any of the purposes of the Munici- 
pal Act in respect of such appropriate 
areas. Therefore, it cannot be maintained 
that in the provisions of Ss. 388 and 389 
of the Act, no standards have been laid 
down for the exercise of the power of 
the State Government in the matter of 
declaration of a notified area...... It may 
be that in a particular case, the declara- 
tion of an area into a notified area may 
not be justified having regard to the stage 
of its development. Such a declaration 
might be struck down as mala fide. But 
that would not be a ground for holding 
Sections 388 and 389 of the Act ultra 
vires. The Statute would nevertheless be 
good, though a particular declaration 
might be shown to be bad. In my opin- 
ion, it is not a case of delegation of legis- 
lative authority but a piece of condi- 
tional legislation for exercise of powers 
to give effect to the declared policy of 
the legislature.” 


In so far as the construction of Section 
390-A of the Act is concerned, it is worth- 
while to repeat that though a particular 
decision in a given set of circumstances 
may be struck down as invalid on the 


qo 


{cumstances of this particular 
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ground of mala fide of the authority exer- 
cising the power, the provision is never- 
theless good for it had merely empower- 
ed the State Government to make ad- 


ministrative provisions for the transitory ` 


period which did not amount to any de- 
legation of any legislative power but 
merely to the exercise of a conditional 
legislation. Learned counsel submitted 
that the decision of this Court in Rohtas 
Industries’ case should not be held to be 
wood law in so far as it went counter to 
the dicta of the Supreme Court in Ham- 
dard Dawakhana’s case. The contention 
cannot be accepted for the simple reason 
that the Division Bench deciding that 
case had clearly construed and discussed 
the effect of the decision of the Supreme 
Court in Hamdard Dawakhana’s case. 


6. Can it then be said that the 
exercise of power in the facts and cir- 
ease has 
jbeen an unreasonable exercise amounting 
to mala fides? Learned counsel for the 


«petitioners placed strong reliance on a 


number of decisions, both of the Sup- 
reme Court and of this Court, in support 
of this contention that the frequent issu- 
ance of orders and notifications by the 
State Government in the present case in 
regard to any annexures 1, 4, 5 and 6 
clearly amounted to an unreasonable ex- 
ercise of power which would be both 
liable to attack on the ground of malice 
in law as well as malice in fact, Learned 
<ounsel referred to the decisions of the 
Supreme Court in Partap Singh v, State 
of Punjab (AIR 1964 SC 72) and in C. S. 
‘Rowjee v. State of Andhra Pradesh (AIR 
1964 SC 962). Before dealing with the 
facts of those two cases, I think it better 
to start with a quotation from the case 
relied upon by learned counsel for the 
petitioners in C. S. Rowjee’s case in Para- 
graph 20: 


“It is, no doubt, true that allegations 
of mala fides and of improper motives on 
the part of those in power are frequently 
made and their frequency has increased 
in recent times, It is also somewhat un- 
fortunate that allegations of this nature 
which have no foundation in fact, are 
nade in severel of the cases which have 
come up before this and other Courts and 
it is found that they have been made 
merely with a view to cause prejudice 
or in the hope that whether they have 
‘basis in fact or not some of it at least 
might stick, Consequently it has become 
the duty of the Court to scrutinise these 
allegations with care so as to avoid being 
in any manner influenced by them, in 
eases where they have no foundation in 
fact.” 

Keeping in view this principle in decid- 
ing the question of mala fide, raised in 
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different cases, it will have to be judged 
from the facts and circumstances brought 
on the records of this case as to whether 
the allegation of mala fide can stand the’ 
test of judicial scrutiny. In the case of 
S, Pratap Singh relied upon by learned 
counsel, clear allegations on affidavits 
had been made against the then Chief 
Minister of Punjab, as also there were 
other corroborative facts found from the 
files of the Government in support of’ 
positive assertion of mala fide. These 
allegations and pieces of proof stood un- 
rebutted in so far as the attack on the 
ground of personal animus against the 
Chief Minister was not cared to be con- 
troverted. So also in the case of C. S. 
Rowjee, direct allegations had been made 
against the then Chief Minister of Andhra 
Pradesh, Shri Sanjiva Reddy, and the 
facts pleaded on affidavits in that case 
also stood unrebutted in the absence of 


any counter-affidavit by the person 
against whom the allegations had been 
made. In the present case, the entire 


allegation of mala fide is based upon two 
facts, namely, (1) the frequency in the 
chain of Governmental orders and (2) 
that all the members of the Ad-hoc Com- 
mittee were men of the Ruling Congress 
Party to placate whom such a committee 
had been advised. Dealing with the 
second part of the submission first, suffice 
it to say that a counter-affidavit has been 
filed on behalf of respondent No. 3, the 
Chairman of the Municipal Board, in 
which in paragraph 18, it has been clear- 
ly asserted that it was false to say that 
the Municipal Commissioners were all 
members of the Ruling Congress Party 
and that they had been appointed with a 
view to further the prospect of the Rul- 
ing Congress Party in Nawadah Town, It 
has further been categorically stated that 
many of the members of the Committee 
were not members of the Ruling Congress 
Party. Adverting to the first part of the 
submission in this regard, learned coun- 
sel invited our attention to the sequence 
of events already enumerated earlier, 
namely, that on the 7th of June, 1972, 
the Notified Area Committee was con- 
verted into a Municipality by a notifica- 
tion by which one Shri Shyam Behari 
Prasad Administrator was appointed as 
the Executive Officer. This notification. 
though earliest in point of time, has 
been marked Annexure 2 to the supple- 
mentary affidavit filed to the writ appli- 
cation. Thereafter, the allegation is that 
by a notification dated the 27th Decem- 
ber, 1972 (Annexure 1), the earlier noti- 
fication was modified to the extent that 
an ad-hoc committee of 20 members was 
formed for such time as election could 
duly be held. Then, by Annexure 4 dated 


the 5th February, 1973, it is said that the 
ad-hoc committee aforesaid was convert- 
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ed into into an Advisory Committee and 
then again by an order dated the 7th 
March, 1973 (Annexure 5), the State Gov- 
ernment again revised the ad-hoc com- 
mittee and also appointed an Executive 
Officer by Annexure 6 In a nut-shell, 
therefore, the grievance of the petitioners 
is that though there is no infirmity in the 
Government notification dated the Tth 
June, 1972, by which the Notified Area 
Committee was converted into a Munici- 
pality and by which the Administrator 
of the Notified Area Committee was de- 
sipnated as the Executive Officer of the 
Nawadah Municipality, it is sought to be 
urged that mala fides should be inferred 
from the successive notifications dated 
the 27th December, 1972 (Annexure 1) 
and 5th February, 1973 (Annexure 4) and 
7th March, 1973 (Annexures 5 and 6). 
The effect of Annexure 1, as already stat- 
ed, was merely to appoint an ad-hoc 
committee of twenty members. The effect 
of Annexure 4 was to redesignate the ad- 
hoc committee as an Advisory Commit- 
tee and the effect of Annexures 5 and 6 
was that the Advisory Committee was 
again re-named as the Ad-hoc Commit- 
tee and an Executive Officer was also ap- 
pointed who had not been included in the 
notification of the 27th December, 1972. 
A fact which is not very relevant for the 
purpose of deciding this issue may yet 
for the sake of clarification be noticed 
here. Annexure 4 to the application 
under Section 151 of the Code of Civil 
Procedure by which it is said that the 
Ad-hoc Committee was converted into an 
Advisory Committee was actually never 
notified or published. There was no noti- 
fication to that effect at all, It seems that 
the matter may have been in contempla- 
tion of some of the officers in the Depart- 
ment of Local Self-Government concern- 
ed, but such a proposal did never mate- 
rialise although in anticipation of the 
publication of such a notification letters 
were issued to different authorities by 
the Under-Secretary to the Government 
in the Local Self-Government Depart- 
ment. Therefore, the residue of the facts 
remains only to this extent that an ad- 
hoc committee was appointed on the 27th 
December, 1972, to which by Annexure 6 
an Executive Officer was also added. 
Learned counsel had no grievance what- 
soever to the appointment of an Admin- 
istrator or an Executive Officer of the 
Municipality by the Government during 
the period of transition; but his only 
grievance was to the constitution of such 
an ad-hoc committee to function as Mu- 
nicipal Board pending finalisation of the 
election, nomination of the Municipal 
Commissioners, ete., according to the 
provisions of the Act and Municipal Elec- 


tion Rules. I fail to see any unreasonable- 
ness, much less any malice in the fact 
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that instead of the Municipality being 
run by only one officer termed either as 
an Administrator or an Executive Officer, 
a larger section of representative body 
comprising of a number of persons was 


also included to administer the affairs of 


the Municipal Board during the transi- 
tion period. No averment whatsoever has 
been made either in the writ application 
or the supplementary affidavit or in the 
further application under Section 151 of 
the Code of Civil Procedure that any of 
the members of the ad-hoc committee, so 
formed by the Government, was incap- 
able of administering the affairs of the 
Municipal Board. Merely a sweeping and 
bald allegation that the ad-hoc commit- 
tee has been formed merely to placate 
the members of the Ruling Congress 
Party will not, in my view, lead to any 
inference of malice either in fact or in 
law, and that fact, too, has been contro- 
verted in the counter~affidavit of respon- 
dent No. 3, as already mentioned above. 
Learned counsel for the petitioners vehe- 
mently argued that since there was an 
allegation of mala fide against the State 
Government and the fact had not been 
controverted by any counter-affidavit on 
behalf of the State Government, it must 
be taken to be unrebutted. I do not see 
any substance in this contention, because 
the allegation of a particular fact, name- 
ly, that all the members of the ad-hoc 
committee are members of the Ruling 
Congress Party, is of such a nature which 
can be controverted not only by the State 
Government but by any of the Municipal 
Commissioners who may or may not be 
a member of the Ruling Congress Party. 
Learned counsel further relied upon a-de- 
cision of this Court in the Mahnar Noti- 
fed Area Committee v. State of Bihar 
(1968 Pat LJR 582) in support of his con- 
t2ntion that on the facts of the present 
case, it must be held to be a colourable 
exercise of power. The facts of the Mah- 
nar Notified Area Committee’s case are 
quite distinct and clearly distinguishable. 
What had happened in that case was that 
the Government headed by Shri Maha- 
maya Prasad Sinha as Chief Minister of 
the First United Front Party was voted 
out of power shortly after assuming 
office which was then followed by Shri 
B., P. Mandal as the Chief Minister. This 
Government also lasted only for a few 
weeks, and then came the second United 
Front Ministry with Shri Bhola Paswan 
Shastri as the Chief Minister. Notification 
was issued by the Mandal Ministry, as it 
was popularly called, constituting the 
Mahnar Notified Area Committee; but 
soon after the Mandal Ministry fell, the 
second United Front Ministry headed by 
Sari Shastri issued another notification 
superseding and cancelling the formation 
of that Notified Area Committee, This 
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supersession and cancellation was chal- 
lenged by the Mahnar Notified Area 
Committee, ard it was sought to be op- 
posed and justified by the State on the 
ground that actually during the Maha- 
maya Ministry a notification had already 
been issued defining the limits of the 
Mahnar Notified Area Committee and 
that notification issued during the Mandal 
Ministry was in derogation of the first 
notification. Cn facts, it was found in 
that case that the first notification of the 
Mahamaya Ministry which was sought to 
be relied upon by the State had actually 
not been published at all and that in 
such circumstances the first notification 
legally issued and published was that 
during the Mandal Ministry which was 
superseded for ulterior motives by the 
Shastri Ministry. In the present case, 
there is no question of any successive 
Governments coming in power to placate 
their respective henchmen. The same 
stable Government appointed an Admin- 
istrator or an Executive Officer and then 
an ad-hoc committee of a large number 
of persons together with the Administra- 
tor or the Executive Officer. From these 
facts, I cannot infer mala fides either in 
law or on facts, nor can it be said in the 
circumstances of the present case that the 
order of the State Government was at all 
unreasonable. 


7 Mr. Uday Sinha, learned Stand- 
ing Counsel No. 3 appearing for the State, 
made a statement at the Bar that actu- 
ally the formation of the wards had al- 
ready taken place and electoral rolls 
were in the process of being prepared 
and that an election would be held soon 
thereafter, It is hoped that the State 
Government will take all necessary steps 
to complete the election as expeditiously 
as possible, for, after all, the transitory 
provisions must be in the nature of tran- 
sitory and temporary provisions not to 
last for long times. 


8. For the foregoing reasons, I do 
not see any merit in this writ applica- 
tion. It is, accordingly, dismissed; but in 
the circumstances of the case, there will 
be no order as to costs. 


S. N, P, SINGH, J. :—- I agree. 
iy | Application dismissed. 
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Index Note:— (A) Bihar and Orissa 
Co-operative Societies Act (6 of 1935). 
S. 48 — Applicability — Society register- 
ed under the Act — Claim for mney 
lent to it by a statutory body like Khadi 
and Village Industries Commission — 
S. 48 not applicable, (X-Ref:— Khadi and 
Village Industries Commission Act (61 of 
1956), S. 19-B (1)). (Para 5) 


Index Note:— (B) Khadi and Village 
Industries Commission Act (61 of 1956).. 
S. 19-B (1) — Money payable to Khadi 
and Village Industries Commission —Can 
be recovered as arrears of land revenue 
through process envisaged by Revenue 
Recovery Act by an application to Col- 
lector under that Act. (X-Ref:— Revenue 
Recovery Act (1890), S. 5). (Para 6) 


Basudeva Prasad, Radha Mohan Pra- 
sad, Narendra Prasad and Mrs. Renuka 
Sharma, for Petitioner; Rama Raman end 
Birendra Pd. Sinha (Govt. Pleader II) 
with Jr. Counsel Prabhu Nath Roy, for 
Respondents. 


SARWAR ALI, J.:— The petitioner, 
the Khadi and Village Industries Com- 
mission, a statutory commission constitut- 
ed under the Khadi and Village Indus- 
tries Commission Act, 1956 (hereinafter 
referred to as the Act), has moved this 
court for quashing the order of the Dis- 
trict Certificate Officer, Gaya, dated the 
12th February, 1970 (contained in Anne- 
xure 10), passed in case No. 23/0.D. of 
1967-68. It has further been prayed that 
a writ of mandamus be issued directing 
the District Certificate Officer to proceed 
in accordance with law for realisation of 
the loan which is payable by the Ghosi. 
Haddi Charm Udyogik Sahyog Samitr 
Ltd. (respondent No. 2), a society regis- 
tered under the Bihar & Orissa Co-ope- 
rative Societies Act, 1935 (hereinafter re- 
ferred to as the Co-operative Societies 
Act). 


2. The facts leading to the filirg 
of this writ application may be compact- 
ly stated: The petitioner advanced a sum 
of Rs. 9,750 to respondent No. 2. Since 
there was non-payment of this amount 
along with interest, the petitioner sent a 
notice under Rule 25-A (1) of the Khadi 
and Village Industries Rules, 1957 (here- 
inafter referred to as the Rules), requir- 
ing the said respondent to pay the 
amount due which, according to the peti- 
tioner, was at that time Rs. 13,589.62, 


. within thirty days of the receipt of the 


notice. It was further stated that on fail- 
ure to pay the amount the petitioner will 
proceed to recover the same as arrears of 
land revenue under Section 19-B of the 
Act read with Rule 25-A of the Rules. 
On failure of the respondent to pay the 
amount due, the petitioner requested the 
Collector of Bombay. Suburban District. 
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to take necessary steps for realisation of 
the amount under Section 3 of the Re- 
venue Recovery Act, 1890. At this re- 
‘quest, the Additional Collector, Bombay 
Suburban District (Recovery Mahalkari 
Branch) wrote to the Collector of Gaya 
requesting him to take necessary steps 
for recovery of the aforesaid amount as 
arrears of land revenue. The letter of the 
Additional Collector, Bombay Suburban 
District, is Annexure 3 to this writ ap- 
plication. On receipt of this letter, steps 
were taken by the District Certificate 
Officer, Gaya, for recovery of the amount 
as arrears of land revenue and notices 
were issued to respondent No. 2. Respon- 
‘dent No. 2 filed an objection under Sec- 
tion 9 of the Bihar & Orissa Public De- 
mands Recovery Act, before the District 
Certificate Officer, A copy of the objec- 
‘tion is Annexure 5 to this writ applica- 
tion. The District Certificate Officer, 
‘Gaya, has disposed of the objection up- 
holding its validity and has held that the 
amount in question is not recoverable as 
a public demand. He has accordingly 
struck off the certificate proceedings. The 
view taken by the District Certificate 
Officer appears to be that since no award 
has been given under the provisions of 
ihe Ce-operative Societies Act, it was not 
possible to proceed with the recovery of 
the amount in question, This order, as 
already stated, is under challenge. 

3. Show cause has been filed on 
behalf of respondent No. 2. In the show 
cause it hag been averred that no de- 
mand. as alleged, was made by the pet- 
tioner. It has further been stated that 
proper procedure has not been followed 
by the petitioner-Commission in accord- 
ance with Section 19-B of the Act and as 
such the amount could not be recovered 
as a public demand through certificate 
proceedings. 

å. Mr. Basudeva Prasad appear- 
ing on behalf of the petitioner has con- 
tended that the view of law taken by the 
District Certificate Officer is erroneous 
and his order is fit to be quashed. He has 
contended that Section 19-B of the Act 
clearly lays down that the’ sum payable 
to the Commission (petitioner) can be re- 
covered in the same manner as arrears 
of land revenue. Rules have been framed 
under the provisions of the Act. Rule 
25-A of the Rules lays down the proce- 
dure that has to be followed for the pur- 
poses of recovering the amounts due as 
arrears of land revenue. According to 
learned counsel, the amount in question 
was covered by the provisions aforesaid 
and, proper procedure having been fol- 
lowed, the same was recoverable as 
arrears of land revenue under the provi- 
sions of the Revenue Recovery Act, 1890. 
He has further contended that the view 
of the District Certificate Officer that 
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unless there was an award under the Co- 
operative Societies Act, the amount was 
not recoverable, is erroneous in law. 
Learned counsel for respondent No, 2, on 
the other hand, supported the view taken 
by the District Certificate Officer and fur- 
ther contended that although some 
amount may be due, the procedure as 
envisaged in Rule 25-A of the Rules has 
not been followed as proper notice was 
not served on respondent No. 2. He also 
contended that, if given an opportunity, 
the said respondent could have been able 
to show that the amount claimed is not 
recoverable at all or is, at any rate, ex- 
apgerated. 


J; In my view, the contention 
raised on behalf of the petitioner that 
the view of law taken by the District 
Certificate Officer is erroneous, is correct. 
The District Certificate Officer has taken 
the view that since the loan in question 
was given to a society registered under 
the Bihar & Orissa Co-operative Socie- 
ties Act, the proper procedure for the 
petitioner-Commission was, first, to ob- 
tain an award and thereafter to proceed 
with the recovery under the provisions 
of that Act. This, in my opinion, is not 
a correct view in law, Section 52 of the 
Co-operative Societies Act deals with the 
recovery of sums due. If at all, the claim 
in question could be covered by Section 
52 {e} but a perusal cf Section 48 to 
which reference is made in Section 52 (e) 
shows that the dispute of the nature 
which is under consideration is not co- 
vered by Section 48. Section 48 enume- 
rates the classes of disputes in which re- 
ference is to be made to the Registrar. 
Clauses (a), (b), (c) and (e) of Section 48 
(1: are clearly inapplicable. Clause (d) 
could have been applicable provided the 
dispute was between two societies regis- 
tered under the provisions of the Bihar 
Act. Since the petitioner is not a regis- 
tered society under the Bihar Act (Co- 
operative Societies Act), Clause (d) is 
also not applicable. Thus, in my view, 
Section 48 can have no application to the 
claim in question, There could, therefore, 
be no reference to the Registrar which 
could form the subject-matter of an 
award by him. 

6. The other view expressed by 
the District Certificate Officer that the 
petitioner is not entitled to recover the 
amount in question as arrears of land re- 
venue is also not correct in law. Section 
19-B (1) of the Act is as follows: 


“Any sum payable to the commission 
under any agreement, express or implied, 
or otherwise howsoever. may be recover- 
ed in the same manner as an arrear of 
land revenue.’ 


It is thus clear that if an amount is pay- 
able to the commission, which is a statu- 
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„tory body under the Act, the same is by 

virtue of the above provision recover- 
jable in the same manner as arrears of 
land revenue. The Revenue Recovery Act 
is a Central Legislation dealing with the 
recovery of certified public demands 
which are either land revenue or re- 
ccoverable as land revenue. Section 5 of 
the Revenue Recovery Act lays down the 
manner in which the recovery is to be 
made. Section 3 thereof relates to reco- 
very of public demands by enforcement 
of process in other districts than those 
in which they become payable; and the 
petitioner rightly, under Section 5 afore- 
said, made an application to the Collec- 
tor, Bombay Suburban District, who act- 
ing under Section 3 requested the Collec- 
tor of Gaya to take necessary steps for 
recovery of the impugned claim. Thus, it 
is clear that in the circumstances of the 
dcase it is legally possible to recover the 
{amount claimed, provided there be no 
Jother legal objection to the recovery, 
through the process envisaged under the 
Revenue Recavery Act, 1890. In this view 
of the matter, the impugned order has 
got io be quashed. 


‘7. It is not necessary in this writ 
application to decide the contentious 
«question as to whether notices as contem- 
plated under Rule 25-A of the Rules were 
served and whether any other legal ob- 
jection can be taken by respondent No, 2 
to the recovery of either the whole or 
part of the demand. It would be sufficient 
if a direction is given to the certificate 
officer to permit respondent No. 2 to file 
any further objection that he may have 
in respect of the demand sought to be 


recovered and then, after giving proper 


opportunity to the parties, to decide the 
objection, if any raised and proceed to 
recover the amount, if recoverable, in 
accordance with law. 


8. In the result, this application 
is allowed with the observations made 
above. There will be no order as to costs. 


ANWAR AHMAD, J.:— I agree. 
Application allowed. 
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how can be made rule of court. (X-Ref:— 
Ss, 30 (c) and 16 (1) (c)). (X-Ref:— Stamp 
rh des Ss. 33 and 35 and Sch. 1, Arti- 
cle 12). 


Brief Note:—(A) An unstamped arbi- 
tration award contravenes Art, 12, Stamp 
Act but will only be defective and not 
invalid within the meaning of Section 30 
Arbitration Act. Words “otherwise in- 
valid” in that Section 30 (c) cannot be 
read ejusdem generis with its other clau- 
ses (a) and (b) and should be restricted 
to grounds other than those mentioned 
in the section. 


It cannot be said that such award 
o be remitted under Section 16 (1) 
c). 

When such award made in arbitra- 
tion without court intervention has to be 
brought on the court records, it is bound 
to comply with Section 35 Stamp Act. 
In view of the prohibition contained iv 
Section 35 such award cannot be admit- 
ted in evidence, unless it is impounded 
under Section 33, Stamp Act and after 
the defect is cured it can be made rule 
of court, Case law referred to. 

(Paras 7, 8, 9, 10 and 11) 


Cases Referred: Chronological Paras 


AIR 1963 SC 1677 = (1964) 3 SCR 410, 
Smt. Santa Sila Devi v. Dhirendra 
Nath Sen 12 

AIR 1963 Andh Pra 193 = (1963) 1 Andh 
WR 45, Srinivasa Rao v. Venkata Nara- 
simha Rao 10 

AIR 1962 SC 551 = 1962 Supp (1) SCR 
475, Rikhabdass v. Ballabhdas 8 

AIR 1957 Madh Bha 49 = 1956 Madh 
BLJ 1382, Tharpal v. Arjun Singh Il 

AIR 1945 Cal 19 = 48 Cal WN 721, Nani 
Bala v. Ram Gopal 8 


Krishna Prakash Sinha and Nage- 
shwar Saran, for Petitioner; Tara Kant 
Jha agd Standing Counsel, for Respon- 
dents. 


NAGENDRA PRASAD SINGH, J. :— 
This is an appeal under Section 39 (vi) of 
the Arbitration Act, 1940 (hereinafter re-, 
ferred to as the ‘Act’) against an order 
passed by the Additional Subordinate 
Judge, Third Court, Purnea, refusing to 
set aside an award. 


PA The short facts of the case are 
these: The appellant company entered 
into a contract with the respondent State 
some time in March, 1966 for construc- 
tion of approach overbridges on Purnea- 
Katihar railway line and Purnea-Katihar 
road as per rates approved by the Addi- 
tional Chief Engineer, Lateral Road Pro- 
ject (East), Patna. The rates were approv- 
ed up to maximum lead of 600 ft. and 
maximum lift of 14.00 ft. Upto June, 
1966, the appellant excavated all the 
earth available within a lead of 600 ft. 
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and then, under their letter, dated the 

llth June, 1966, they informed the Exe- 

cutive Engineer that henceforward they 

aan N excavate earth beyond a lead of 
t. 


In that letter they quoted a rate of 
Rs. 180/- (per thousand) cft, beyond a 
lead of 600 and within one mile. In Octo- 
ber, 1966, the S.D.0., L.R.P. Works Divi- 
sion, Purnea, directed the appellant to 
carry on the earth work beyond 600’ lead. 
The work done beyond 600’ was duly re- 
corded in Measurement Book No, 93. 
Later, under a letter, dated the ist De- 
cember, 1966, the Executive Engineer in- 
formed the S.D.O. Works Division that 
the schedule rate of Purnea P.W.D. Cir- 
ele for carriage of materials within one 
mile lead beyond the initial lead of 600’ 
was Rs. 90/- %0 cft. and the schedule 
rate for earth cutting was Rs. 20.50 paise 
%0 cft. and directed that a supplemen- 
tary agreement be got executed by the 
appellant. 

A supplementary agreement was, ac- 
cordingly, drawn up and signed by the 
appellant and the S.D.O. and it was re- 
ferred to the Additional Chief Engineer, 
L.R.P. (East), Patna for approval, under 
a letter of the Superintending Engineer, 
dated the 15th April, 1967. The Addi- 
tional Chief Engineer, under his letter, 
dated the 22nd April, 1967, authorised 
the Superintending Engineer to approve 
the rates as recommended by him and 

(contd. on col, 2) 


Height. 
_ (i) © to 5’ height 
(ii) 5 to 8’ height ... 
(iii) 8’ to 11’ height 
(iv) 11’ to 14’ height 
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the Executive Engineer, As per agree- 
ment noted in Measurement Book No. 93, 
tae appellant had done cutting of earth 
to the tune of 18,16,683 cft. for which 
they claimed a sum of Rs. 2,00,743.14 
paise. Out of the said amount, Rupees 
1.22,738.21 Paise was paid to them and 
they claimed the balance amount of 
Rs. 78,004.93, They also claimed certain 
amounts under different heads with inte- 
rest, the total being Rs. 1,68,297, 14 Paise. 
There was correspondence between the: 
Superintending Engineer, Executive En- 
gineer and the appellant and finally the 
Superintending Engineer approved the- 
rate of Rs. 85/- %0 cft. by his letter dated 
the 15th November, 1967. The appellant 
not being willing to accept the said rate, 
there was a difference between the par- 
tias, and ultimately by a letter dated the 
rth February, 1960, the appellant pray- 
ed for an arbitration and the Superin- 
tending Engineer, L.R.P, Works Circle, 
Purnea was appointed as the sole arbi- 
trator in accordance with the arbitration 
clause in the agreemeni. 


3. By the impugned award, dated 
the 3lst August, 1968, the arbitrator held 
that the appellant had carted earth be- 
yond 600’ lead from different heights. 
totalling 14,43,989 cft. and was entitled 
to rates between Rs. 65/- to Rs. 101/- per 
thousand cft. The break-up of the tetaf 
earth work done and the rates at which 
the appellant was held to be entitled 
were as follows:—- 


Earth work done. 
a ree 37,161 cft. 
5,66,737 oft. 
3,239,675 eft. 
4,10,208 cft. 


(v) on removal of grass and shrubs as also in preparation 


of ramps jee 


ove ar £0,298 cft. 





Total 14,43,989 cft. 


Appellant held entiiled to. 


“1 G) O to 5 — 37,161 cft. @ Rs. 68/. per %o eft. Rs. 2,415. E0 

Gi) 5 to10 — 7,99,221 cft. @ Rs. 85/. 7 Rs. 67,922.00 

(iii) 10 to 14’ — 65,17,299 eft. @ Rs. 101/. T Rs. 52,247. 30 
(iv) In removing grasses and shrubs 

60,00 cit. @ Rs. 20.50 j Rs. 1,230 . 00 

(v) Ramps — 30,300 cft. @ Rs. 83.67 . Rs. 2,535. 00 

(Average rate for 0 to 5’, 5’ to 10’ and 10’ to 15°) Rs. 1,26,349.80 


Adjust the payment already made. 


2. Extra for lift 
3, Claim for interest Nil 
4, Claim for idle labour Nil 


Rs. 1,22,738 . 21 


Total Rs. 3,611.59 
Rs. 3,612 . 00 


Nil (included in (i) above) 


Total award Rs. 3,612.00” 


4, On the 7th September, 1968, 
the award was filed in Court by the said 
arbitrator. On the 30th October, 1968, the 


appellant filed an objection to the said 
award and made a prayer for setting 
aside the same on grounds mentioned in 
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the objection petition, The learned Sub- 
ordinate Judge, on a consideration of the 
facts and the circumstances of the case, 
by his order, dated the 28th April, 1969, 
rejected the objection of the appellant 
- holding that no ground had been made 
out for setting aside the award. He also agreed to pay at the rate of Rs. 85/- per 
directed that the award be made a rule thousand cft. 
-of the Court, subject to payment of stamp 6. So far as the first point is con- 
of Rs. 5/- as enjoined by Article 12 of 
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question regarding total measurement of 
the work done by the appellant and held 
that the appellant, for the earth work 
done from beyond a lead of 600’, was 
entitled at the rate of Rs. 65/- per thou- 
sand cft. when the Department itself had 


Pas 
* 


Schedule I of the Stamp Act. Hence, the 
present appeal 


5. Learned counsel for the appel- 
dant has assailed the award in question 
on the following grounds:— 


(i) That tne arbitrator misconducted 
himself during the conduct of the pro- 
ceedings before him and as such the 
award was invalid in law. 


(ii) That the award not being on 
stamped paper was void and the Court 
below erred in directing it to be made a 
rule of the Court, 


(iii) That there is an error of law 
apparent on the face of the award inas- 
much as the arbitrator has decided the 

(contd. on col. 2) 


“Description of Instrument, 


12, Award, that is to say, any decision 
in writing by an arbitrator or 
umpire, not being an award di- 
recting a partition, on a refer- 
ence made otherwise than by an 
order of the Court in the course 
of a suit— = 

(a) Where the amount or value of 
the property to which the award 
relates as set forth in such award 
does not exceed Rs. 1,000/- 

(b)-in any other case 


In view of this Article of the Stamp 
Act, it cannot be disputed that an award 
by an arbitrator, other than an award 
directing a partition, on a reference made 
otherwise than by an order of the Court 
in the course of a suit, requires stamp 
(duty. Admittedly, the award in the pre- 
sent case is not on a stamped paper and 
as such there is a defect in the award in- 
asmuch as it is in contravention of the 
“aforesaid Article 12 of the Stamp Act. 


8. Now the questions for conside- 
‘ration are— (i) what is the effect of the 
‘gaid defect, and (ii) whether there is any 
‘mode for rectifying the same. Learned 
‘counsel for the appellant has urged that, 
in absence of stamp, the award is invalid 
in law and as such it is liable to be set 
aside in view of Section 30 (c) of the 
Act which emvowers a Court to set aside 
an award if it is ‘otherwise invalid’. It is 
true that the words ‘otherwise invalid’ 
should not be read ejusdem generis with 
the other cases mentioned in clauses (a) 


iets, Proper Stamp Duty. 


cerned, learned counsel for the appellant 
could not point out any material on the 
record of the case in support of his con- 
tention. In fact, the appellant had taken 
this objection even before the learned 
Subordinate Judge. But, as will appear 
from paragraph 3 of the order of the 
learned Subordinate Judge, at the time of 
argument this objection was not pressed. 
In that view of the matter, there is no 
merit in this submission and it has to be 
rejected. 


7. In support of the argument re- 
garding the invalidity of the award on 
account of its not being on stamped 
paper, reliance has been placed on Arti- 
cle 12, Schedule I, of the Stamp Act, 1899 
(hereinafter referred to as the ‘Stamp 
Act’). Article 12 reads as follows:— 


-s -+ 


The same duty as a Bond (No. 15) for 
such amount. 


Five rupees,” 


and (b) of Section 30 and they should be 
restricted to cases where the award is in- 
valid on one or more grounds other than 
those mentioned in that section. But, in 
my opinion, only because the award is 
not on a stamped paper, it will not be 
invalid within the meaning of Section 30 
of the Act, It is merely a defect in the 
award. In this connection a reference 
may be made to the case of Rikhabdass 
v. Ballabhdas, (AIR 1962 SC 551), where 
their Lordships were considering the 
case of an award which was unstamped 
and unregistered. Their Lordships quoted 
an extract from Nani Bala v. Ram Gopal, 
(AIR 1945 Cal 19) saying ‘want of regis- 
tration is a defect de hors the award or 
the decision of the arbitrator’. Their 
Lordships then said— ‘What was said 
there about a want of registration is 
clearly equally applicable to a want oi 
stamp.” Towards the concluding portion 
of the judgment they stated that it was 
open to the parties to take such steps. if 
any, as were available to them at law 


— r e U ooa 


318 Pat. {Prs. 8-12] 


for curing the defect arising from the 
award being on an unstamped paper. It 
was then submitted by learned counsel 
for the appellant that, in any case, the 
learned Subordinate Judge should have 
remitted the award to the arbitrator 
under Section 16 of the Act as it was on 
an unstamped paper. Reliance was plac- 
ed in this connection on the power of the 
Court under Section 16 (1) (c) of the Act 
under which the Court can remit an 
award to the arbitrator ‘where an objec- 
tion to the legality of the award’ is appa- 
rent upon the face of it’. In view of the 
aforesaid judgment of the Supreme 
Court, there is no substance in this sub- 
mission of the learned counsel for the 
appellant, In that case, after having con- 
sidered the scheme of the Arbitration 
Act, their Lordships negatived the said 
argument and observed as follows:— 


“Under Section 16 of the Arbitration 
Act an award can be remitted to the 
arbitrators oniy for reconsideration. 
When it is remitted for rewriting it on 
a stamped paper, it is not remitted for 
reconsideration. Reconsideration by the 
arbitrators necessarily imports fresh con- 
sideration of matters already considered 
by them . Now they can only consider 
and give a decision upon matters which 
are referred to them under the arbitra- 
tion agreement. It follows that the recon- 
sideration can only be as to the merits 
of the award. They reconsider nothing 
when they rewrite the award on a stamp- 
ed paper.” 


9. In the present case the arbitra- 
tion was without the intervention of the 
Court and the award had been filed by 
the arbitrator before the Court for be- 
ing made a rule of the Court, If the re- 
ference to the Arbitration is at the in- 
stance of the Court, the award automati- 
cally becomes a part of the records of 
the case pending in the Court and the 
Court can proceed to hear objections if 
any, filed against the said award; and 
after rejecting any such objection, or if 
no objection is filed, after the expiry of 
the period of limitation, can make the 
award a rule of the Court. But the posi- 
ition regarding awards given on arbitra- 
‘tion without the intervention of the 
Court is entirely diferent. Such awards 
have to be brought on the records of the 
Court and they are bound to attract the 
eerie of Section 35 of the Stamp 
Act, which prohibits any instrument, 
‘which is chargeable with duty, from be- 
ing admitted in evidence for any purpose. 
‘Section 35 of the Stamp Act reads as 
‘tollows:— 

“35. No instrument chargeable with 
duty shall be admitted in evidence for 
any purpose by any person having by law 
er consent of parties authority to receive 
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evidence, or shall be acted upon, regis- 
tered or authenticated by any such per- 
son or by any public officer, unless such 
instrument is duly stamped.” 


In view of Section 35 of the Stamp., 
Act, the award in question could not have 
been admitted in evidence as it was 
chargeable with duty in view of Article 
12 of the Stamp Act. Section 33 of the 
Stamp Act prescribes the procedure of 
impounding an instrument which is 
chargeable with duty when it is filed be- 
fore any authority, including a Court, 
and by that procedure the defect of want 
of stamp can be cured and rectified. 


10. The question as to whether 
the Court should follow the procedure of 
impounding an award filed on an unr- 
Stamped paper was considered in Srini- 
vas Rao v. Venkata Narasimha Rao (AIR 
1963 Andh Pra’ 193). Their Lordships held 
that the proviso (a) to Section 35 of the 
Stamp Act casts a duty on the Court in 
all cases to admit a document on pay- 
ment of penalty “subject to all just ex- 
ceptions”, They also made a reference to 
Mulla’s Commentary on Indian Stamp. 
Act and took the view that that power 
could be exercised even in respect of an 
unstamped award. But, on the facts of 
that case, this .power was not exercised 
because the award was not only un- 


stamped but it was also unregistered. 
From a decision of the Madhya Bharat 
High Court in Tharpal v. Arjunsingh, 


(AIR 1957 Madh Bha 49), it would appear 
that their Lordships approved the proce- 
dure of impounding of an unstamped 
award. In my opinion, on the facts and 
in the circumstances of the case in hand, | 
the defect in the award can be cured by' 
impounding it, and, after the defect is 
removed, it can be brought on the re-! 
cords of the case and made a rule of the 
Court. 


11. Learned counsel for tha ap- 
pellant has further urged that Section 35 
of the Stamp Act lays down that no sueh 
instrument “shall be acted upon”, mean- 
ing thereby that in no circumstances it 
can become a part of the records of the 
Court. In my judgment, the Court never 
acts upon an award: either it rejects it as 
being invalid in law, or makes it a rule 
of the Court. In that view of the matter, 
it cannot be said that Section 35 of the 
Stamp Act imposes a permanent bar on 
the power of the Court to make such an 
award a rule of the Court, even if the 
defect regarding the stamp is cured by 


i 


the procedure prescribed under the} 
Stamp Act. 
12. So far as the last contention 


of the learned counsel for the appellant 
regarding the error of law apparent on 
the face of the award, i.e. the arb-irator 
had decided the question regarding the 
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total measurement of the work done by 
the appellant, instead of deciding only 
the rates of payment to the appellant, 
which alone had been referred to him. 
and had fixed a rate of Rs. 65/- per 
thousand cft., when the Department had 
itself agreed to pay at the rate.of Rs. 85, 
is concerned, learned counsel drew our 
attention to the claim filed by the appel- 
lant before the arbitrator, as also to the 
letter of the appellant to the Superin- 
tending Engireer, L.R.P. Works Circle, 
Purnea, dated the 27th February, 1968 
(which is at page 58 of the brief) and 
to the letter, dated the 15th November, 
1967 (which is at page 170 of the brief). It 
was submitted that the appellant had 
asked for reference to arbitration only 
on the question of rate, and the arbitra- 
tor should not have recorded a finding 
on the question of total earth work done 
by the appellant. A bare reference to the 
award will show that before the arbitra- 
tor the whole matter was examined and 
both parties produced materials in sup- 
port of their respective contentions, and, 
ultimately, the arbitrator recorded his 
decision regarding the total earth work 
done by the appellant as well as the rate 
to which it was entitled. It has, therefore, 
to be presumed that the arbitrator in- 
tended to dispose of all the matters in 
controversy and his award would be held 
to be final. In this connection a reference 
may be made to the case of Smt, Santa 
Sila Devi v. Dhirendra Nath Sen, (AIR 
1963 SC 1677). Moreover, the ~ learned 
counsel could not point ouf as to how the 
award is incerrect in fact regarding the 
measurement of the total work done by 
the appellant. In that view of the matter, 
in my opinion, there is no substance in 
this contenticn also. 

13. Regarding the objection over 
the rate of Rs. 65/- per thousand eft, for 
the work done beyond a lead of 600’, it 
should be pointed out that the arbitrator 
has not awarded the said rate for all the 
works done by the appellant. He has 
awarded the said rate only in respect of 
the removal of earth with a lift of 0’ to 
5’ beyond the lead of 600. For the work 
with a lift of 5’ to 10° he has awarded at 
the rate of Rs. 85/- per thousand cft. 
and for the lift between 10’ and 14’, he 
has awarded at the rate of Rs. 101/- per 
thousand cft. The total work done by the 
appellant with a lift of 0’ to 5’ is 37,161 
eft, and the total amount calculated for 
that particular work is Rs. 2,415.50 paise. 
The difference between the payment at 
the rate of Rs. 65/- and at the rate of 
Rs. 85/- will be only of a negligible 
amount, as was also admitted by counsel 
for the appellant during the course of 
arguments. That being the position, the 
learned counsel for the appellant conced- 
ed that, even if the award be set aside on 
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that ground, there will not be any sub- 
stantial benefit to his client. 


14, For the reasons aforesaid, no 
case has been made out for holding that 
the award, being invalid in law, has to 
be set aside. The appeal, accordingly, 
fails and is dismissed, The learned Sub- 
ordinate Judge is directed to adopt the 
procedure of impounding the award as 
prescribed in-Section 33 of the Stamp Act 
and ‘then to proceed to make the award 
a rule of the. Court, In the circumstances. 
there will be no order as té costs. 


UNTWALIA, C. J.:— I agree. 
Appeal dismissed. 
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Index Note:— (A) Limitation Act 
(1908), Arts, 62, 97 and 116 — T. P, Act 
(1882), S. 55 (2) — A having no title or 
possession selling property to B — Suit 
not based on covenant for title, but sim- 
ply for return of purchase money — 
Article 62 applies, not Art. 97 or 116. 

Brief Note:— (A) S. 55 (2) of the 
T. P. Act imports an absolute warranty 
of the title professed to be transferred, 
and of the.seller’s power to deal with it. 
It is also ‘settled that it is immaterial 
whether the purchaser has notice of the 
detect of title of the vendor or not. If 
the seller is found not holding title or 
possession of the property in question om 
the day he executes a sale deed, there 
is a breach of contract giving a cause of 
action to the purchaser to file a suit. 
Article 116 of the Act is applicable to 
such suits. 


In such a case neither Art. 62 nor 
Art. 97 will apply. ‘(Paras 7 and 8) 


But where a suit for return of the 
purchase money is not framed as one for 
compensation for breach of the covenant 
for title but merely on the basis that he 
was dispossessed by a third party and 
that the vendor is liable to refund the- 
purchase money. Art, 62 will apply. 


The difference between the frame of 
a suit which will be governed by Art. 62 
and the one which will attract Art. 116 
of the Act seems to be clear though sub- 
tle. It can be explained by giving an 
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example. If the vendee purchases the pro- 
perty knowing that the vendor had no 
title, he may take a risk in purchasing 
this property and of recovering it from 
the person in possession. If, in such a 
document, the indemnity clause provides 
that the vendor will not be liable to re- 
turn the consideration money even if 
the vendee fails to get possession of the 
roperty then the suit will fail on that 
round. In the absence of such an in- 
demnity clause, the question for conside- 
ration will he that if the vendee wants 
return of the money without pleading 
that there was a breach of contract on 
the part of the vendor, then Article 62 
will be applicable, 
(Paras 10, 11 and 12) 
Cases Referred: Chronological Paras 


AIR 1974 Pat 264 = L. P. A. No. 8 of 
1968, D/- 21-9-1973, Smt. Ambika Bha- 
wani Devi v. Chandrika Singh 12 

AIR 1965 SC 1773 = (1965) 2 SCR 577, 
A, Venkata Subbarao v. State of An- 
dhra Pradesh 12 

AIR 1947 Pat 477, Sheokumar Tewari v. 
Central Co-operative Bank, Dinapur 8 

AIR 1942 Pat 247 = 197 Ind Cas 498, 
Dhani Sahu v. Bishun Prasad Singh 8 

.AIR 1932 All 546 = 1932 All LJ 611, 
Nawal Kishore v. Sarju 8 

AIR 1929 Pat 388 = ILR 8 Pat 432, Mt. 
Lakhpat Kuer v, Durga Prasad 8, 12 

ATR 1918 PC 151 = 46 Ind App 52, Jus- 
curn Boid’v. Pirthi Chand Lal Chou- 
dhury 8 

AIR 1915 Mad 742 = ILR 38 Mad 1171, 
Arunachala <Aiyar v. Ramaswam! 
Aivyar 8 

(1905) ILR 32 Cal 527 = 1 Cal LJ 167, 
Mahomed Wahib v. Mahomed saa 


(1891) 18 Ind App 158 = ILR 19 Cal 123 
4PC), Hanuman Kamat v. Hanuman 
‘Mandur -8 


Parmanand Sharan Sinha, for Appel- 
lant; S. C. Mukherji and Sidheshwar Pra- 
-sad, for Respondents. 


NAGENDRA PRASAD SINGH, J. :— 
‘This second appeal is by defendant No. 2 
-against a judgment of the learned Addi- 
-tional Subordinate Judge decreeing the 
-alternative relief of the plaintiffs respon- 
dents for repayment of Rs. 2,000 which 
‘tthe plaintiffs respondents had paid to the 
appellant as a consideration for transfer 
-of a land measuring .26 acre. 


2. The plaintiffs filed Title Suit 
No. 137 of 1960 alleging that plot No. 459 
was the nakdi joat land of one Raghu- 
nath Sahai who had constructed a house 
thereon. The said Raghunath Sahai died 
leaving behind three sons— Lachhmi 
Narain, Shambhu Narain (defendant No. 
8) and Gouri Shankar (defendant No, 2). 
-It is further the case of the plaintiffs that 
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defendant No. 2 came in exclusive pes- 
session of the said plot as owner thereof 
and he, under a registered sale deed 
dated 27-9-55, transferred the said plot of 
land in favour of the plaintiffs for a con- 
sideration of Rs. 2,000. The plaintiffs also 
claimed that after the said purchase they 
came in possession of the plot in ques- 
tion but defendant No. 1 claiming the 
said plot under a fictitious hukumnama 
raised an unfounded dispute and a pro- 
ceeding under Section 144 of the Code of 
Criminal Procedure having been drawn, 
was decided agaimst the plaintiffs. Ulti- 
mately the plaintiffs were dispossessed on 
1-11-59 by defendant No. 1. On the above 
alegations, the plaintiffs made a prayer 
for a decree for declaration of their title 
and recovery of possession. There was an 
a.ternative relief prayed for in the said 
plaint that in case there was any diff- 
culty in passing a decree for title and 
possession in favour of the plaintiffs then 
a decree for the aforesaid amount of 
Rs. 2,000 with interest be passed in their 
(plaintiffs’) favour, 


3. Defendant No. 1 challenged the 
assertion of the plaintiffs on the question 
of title and possession. According to the 
said defendant, the plot in question had 
been recorded in name of Lachhmi 
Narain and Shambhu Narain. But after 
the last earthquake the plot in question 
came in possession of the maliks as the 
recorded tenants abandoned the same 
and defendant No. 1 took settlement of 
the said plot under a hukumnama dated 
oth Jeth, 1349 fasli and since that day 
he was in possession of the same. 


„Å. So far as defendant No. 2 is 


concerned, he, in his written statement, 


substantially supported the case of the 
plaintiffs. 


5. The learned munsif, on a con- 
sideration of the evidence on record, came 
to the conclusion that the plaintiffs had 
failed to prove their subsisting title to 
and possession over, the suit land. On the 
question of alternative relief regarding 
refund of the consideration money, the 
learned munsif held that defendant No. 2 
was liable to refund only if the plaintiffs 
had been dispossessed from the land in 


‘question by defendant No. 2 or any per- 


scn claiming through him, The learned 
Muasif also held that the claim oë the 
plaintiffs for refund was barred under 
Article 97 of the Limitation Act, 1908 
(rereinafter to be referred to as the Act). 
And, on the aforesaid findings, the learn- 
ed Munsif dismissed the suit of the plain- 
tiffs. 

G. On appeal by the plaintiffs, the 
learned Additional Subordinate Judge af- 
firmed the finding of the learned Munsif 
on the question of title and possession 
ie, the plaintiffs have failed to prove 
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their subsisting title to, and possession 
over, the plot in question and that the 
maliks had come in possession and had 
settled the same in favour of defendant 
No, 1. On the question of refund of the 
consideration money, the learned Addi- 
tional Subordinate Judge, however, held 
that, on the facts and in the circumstan- 
ces of the case, the plaintiffs were en- 
titled for refund of the consideration 
money, as their vendor. defendant No. 2, 
had neither any title to, nor he was in 
possession of the plot in question on the 
date of the execution of the sale deed. He 
also held that Article 116 of the Act was 
applicable and. not Article 97 of the Act, 
as had been held by the learned Munsif. 
In the opinion of the learned Additional 
Subordinate Judge, the suit of the plain- 
tiffs was within time having been filed 
within six years from the date of the 
execution of the sale deed in their favour 
and as such he set aside the judgment 
and decree passed by the learned Munsif 
and decreed the suit of the plaintiffs for 
refund of the consideration money with 
interest at the rate of 6 per cent per 
annum from the date of the decree pass- 
ed in the appeal. 


4%. Mr. Parmanand Sha hn Sinha, 
the learned counsel appearing for the ap- 
pellant (defendant No. 2) has assailed 
the finding of the learned Additional 
Subordinate Judge and the decree for re- 
fund of the consideration money. The 
learned counsel has urged two points— 
firstly, that, on the facts and in the cir- 
cumstances of the case, the appropriate 
Article of the Act, which will be applic- 
able, will be Article 97 and not Article 
116 of the Act, as has been held by the 
learned Additional Subordinate Judge 
and, secondly, that there was no aver- 
ment in the plaint of the suit regarding 
the breach of contract, or a claim for 
damages, to attract the applicability of 
Article 116 of the Act and, as such, the 
learned Additional Subordinate Judge 
erred in decreeing the suit of the plain- 
tiffs for refund of the consideration 
money when the suit was not based on 
any breach of contract or claim for 
damages. 


8. In my opinion, for the proper 
decision of this case the moot question 
to be decided is as to which of the Arti- 
cle out of the three Articles 62, 97 and 
116 of the Act is applicable. In support 
of the contention that Article 97 will 
apply, the learned counsel has referred 
to a judgment of the Privy Council in 
Hanuman Kamut v. Hanuman Mandar, 
(1891) 18 Ind App 158 (PC), A bare re- 
ference to the aforesaid decision will 


show that in that case a member of the - 


joint family had sold 24 annas out of 
1974 Pat/21 XI G—33 
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8 annas of certain property to the appel- 
lant before the Privy Council. Later the 
other members of the family objected to 
the purchaser taking possession. There- 
after the purchaser filed a suit on. the 
basis of the sale deed in his favour and 
in the said suit it was held thet one 
member of the joint family could not 
convey right, title and interest to ithe 
said purchaser and he was not entitlea 
to any relief, as prayed for. Thereafter 
the said purchaser filed a suit for re- 
covery of the purchase money and inte- 
rest. In the second suit the question arose 
as to whether Article 62 of the Limita- 
tion Act, 1877, which was similar to 
Article 62 of the Act, was applicable or 
Article 97 of that Act, which was similar 
to Article 97 of the Act, was applicable. 
Their Lordships held that the sale was 
voidable and not void and in that view of 
the matter, the appropriate Article was 
Article 97 of that Act and the suit of 
the plaintiffs having been filed beyond 3 
years was barred by limitation. In mv 
opinion, this case is not of much help to 
the appellant, because the case related 
to a transaction which had taken place in 
1879. Thereafter the Transfer of Property 
Act, 1882 (Act IV of 1882) came in force. 
Section 55 (2) of the Transfer of Property 
Act is as follows:— 


"55. In the absence of a contract to 
the contrary, the buyer amd the seller of 
immovable property respectively are sub- 
ject to the liabilities, and have the rights, 
mentioned in the rules next following or 
such of them as are applicable to the 
property sold: 

XX XX XX 


(2) The seller shall be deemed to 
contract with the buyer that the interest 
which the seller professes to transfer to 
the buyer subsists and that he has power 
to transfer the same: 


Provided that where the sale is made 


by a person in a fiduciary character, he 
shall be deemed to contract with the 
buyer that the seller has done no act 


whereby the property is incumbered or 
veer he is hindered from transferring 
it. 

The benefits of the contract men- 
tioned in this rule shall be annexed to, 
and shall go with, the interest of the 
transferee as such, and may be enforced 
by every person in whom that interest is 
for the whole or any part thereof from 
time to time vested”. 


This sub-section has been subject-matter 
of judicial pronouncements from time to 
time and on all counts now it is settled 
that sub-section (2) of Section 55 con- 
templates an implied covenant of title on 
the part of the seller in favour of the 
buyer. The said sub-section imports an 
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absolute warranty of the title professed 
to be transferred, amd of the seller’s 
power to deal with it. It is also settled 
that it is immaterial whether the pur- 
chaser has notice of the defect of title of 
the vendor or not [vide Sheokumar 
Tewari v, Central Co-operative Bank, 
Dinapur, (AIR 1947 Pat 477), Mt. Lakhpat 
Kuer v. Durga Prasad, (AIR 1929 Pat 388) 
and Nawal Kishore v.’Sarju, (AIR 1932 
All 546)] The warranty of good title and 
quiet possession has to be read in every 
(contd. on col. 2) 
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registered sale deed executed by a seller, 
in favour of a buyer, and whenever there 
is any defect in title or in possession, 
the buyer can file his suit for damages 
on the basis of the breach of contract. It 
cannot be disputed that if the seller is 
found not holding title or possession of, 
the property in question on the day he 
executes a sale deed, there is a breach) 
of contract giving a cause of action to the 
purchaser to file a suit, Article 116 of 
the Act is applicable to such suits. Arti- 
cle 116 of the Act is as follows:— 





Description of suit. Period of 
Limitation, 
116. For compensation for the Six years. 


Time from which period begins to run. ` 


When the period of limitation would begin 


breach of a contract in 
writing registered. 


to run against a suit brought on a similar - 


contract not registered. 


In this connection reference can be made 
to Arunachala Aiyar v. T. Ramaswami 
Aiyar, ILR 38 Mad 1171 = (AIR 1915 
Mad 742) and Mt. Lakhpat Kuer v. Durga 
Prasad, (AIR 1929 Pat 388). In the afore- 
said Madras case the aforesaid judgment 
of the Privy Council in (1891) 18 Ind App 
158 (PC) was distinguished and it was 
pointed out that, that judgment is no 
more an authority, in view of Section 55 
(2) of the Transfer of Property Act, by 
virtue of which an implied covenant of 
valid title and quiet possession is to þe 
read in every registered sale deed, The 
learned counsel for the appellant has also 
relied on Juscurn Boid v. Pirthichand 
Lal Choudhary (AIR 1918 PC 151) and 
Dhani Sahu v. Bishun Prasad Singh 
(AIR 1942 Pat 247). But these cases are 
not relevant in the facts and circumstan- 
ces of the present case. Article 97 of the 
Act is applicable where “money is paid 
upon an existing consideration which 
afterwards fails”, According to the find- 
ing of the courts below, neither any title 
was conveyed nor possession was ever 
delivered to the plaintiffs; as such there 
is no question of failure of an existing: 
consideration. In my opinion, it has to 
be held that if the suit is based on a 
breach of contract and for refund of 
the consideration money as damages, 
then the appropriate Article will be 116 
of the Act and mot Article 97, nor Arti- 
icle 62 of the Act. s 


9, It was also urged by the learn- 
ed counsel appearing for the appellant 
that in the sale deed there was no in- 
demnity clause and in this connection the 
learned counsel referred to the relevant 
clause 6 quoted in paragraph 29 of the 
judgment of the court of appeal below. 
According to the learned counsel for the 
appellant, defendant No, 2 would have 
been liable for refund of the considera- 
tion money received by him, only if the 


- tiffs, they are entitled for a decree 


plaintiffs had been dispossessed at the 
instance of defendant No. 2 or any per- 
som or persons claiming under him; in 
the instant case admittedly, according to 
the case of the plaintiffs, they have been 
dispossessed by defendant No. 1; as such, 
no decree for refund of the consideration 
money should have been passed against 
the appellant. In my view, there is no 
substance in this argument. As I have 
already pointed out, after the Transfer 
of Property Act came in force, the pro- 
vision of sub-section (2) of Section 55 has 
to be read in every registered sale deed 
and cause of action for damages will not 
depend on the existence of the indemnity 
clause in the sale deed. 


10. But the question is: whether 
the present suit is based on breach of 
contract and for damages? A bare re- 
ference to the plaint of the present suit 
will show that the plaintiffs have pleaded 
the title and possession of their vendor, 
defendant No. 2, and thereafter they 
have alleged that after the execution of 
the aforesaid registered sale deed the 
plaintiff came in possession of the plot in 
question and they were dispossessed by 
defendant No. 1 after the decision in the 
proceeding under Section 144 of the Code 
of Criminal Procedure. On the aforesaid 
averments the plaintiffs filed the suit for 
declaration of their title and recovery of 
possession, In the body of plaint, not a 
word has been mentioned regarding any 
breach of contract or any of the cove- 
nants. In the relief portion only a relief 
for refund of the consideration momey of 
Rs, 2,000 has been sought for in case 
there was any difficulty in passing a de- 
cree for recovery of possession of the 
plot in question. Now the question, fall- 
ing for decision is as to whether in the 
suit, as has been framed by the ae 
or 
damages on the basis that there has been 
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a breach of contract on the part of defen- 
dant No. 2. The findings of the court 
below are that defendant No. 2 had nei- 
ther any title to, nor possession over, the 
plot in question on the day the sale deed 
in question was executed in favour of 
the plaintiffs; as such there was no ques- 
tion of plaintiffs coming in possession of 
the plot in question. If the plaintiffs fail- 
ed to get possession after execution of 
the sale deed, tkey should have filed the 
suit for damages on the ground of breach 
of contract. They, however, waited for 
aboùt five years since the date of the 
execution of the sale deed and then filed 
the present suit for declaration of title 
and for recovery of possession and in 
alternative for refund of the money paid 
to defendant No. 2. In my opinion, Arti- 
cle 116 of the Act is not applicable to 
such a suit. . 

11. The difference between the 
frame of a suit which will be governed 


‘by Article 62 and the one which will at- 


tract Article 116 of the Act seems to be 
clear though subtle. It can be explained 
by giving an exemple. If the vendee pur- 
chases the property from the vendor 
knowing full well that the vendor had no 
title, he may teke a risk in purchasing 
this property and of recovering it from 
the person in possession. If in such a 
document the indemnity clause provides that 
(Contd. on Col. 2) 


Description of suit. 


62. For money payable by defendant to the 
plaintiff for money received by the 
defendant zor the plaintiff’s use. 


This Article has been subject-matter of dif- 
ferent judicial pronouncements of different 
courts. But the Supreme Court in A. Venkata 
Subbarao v. State of Andhra Pradesh, (AIR 
1965 SC 1773) has settled the controversy as 
to what is meant by the expression ‘for money 
received by the defendant for the plaintiff's 
use’, On that point their Lordships have 
posed certain questions and held as follows 
at page 1791 :— 

“Does Article 62 embody the essential 
elements of the action known in English Law 
and pleading as the ‘action for money had 
and received to the plaintiff’s use? (2) Does 
the fact that at the moment of receipt the de- 
fendant intended to receive the money for his 
own benefit and not for the use of the plain- 
tiff render the Article inapplicable? Stated in 
other terms, is a literal compliance with the 
words that the money must have been receiv- 
ed by the defencant for the plaintiffs use 
necessary before the Article applies, or is it 
sufficient that the circumstances of the case 
are such that the plaintiff being entitled in 
equity to the money, the law would impute 
to the defendant the intention to hold it for 


G. S. Prasad v. R. K. Dass (N. P. Singh J.) 


Period of limitation. 


Three years. 
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the vendor will not be liable to return the 
consideration money even if the vendee fails 
to get possession of the property then the suit 
will fail on that ground. In absence of such 
an indemnity clause, the question for con- 
sideration will be that if the vendee wants 
return of the money without pleading that 
there was a breach of contract on the part of 
the vendor then in terms as interpreted by the 
various authorities Article 62 will be applic- 
able. Whether the case is covered by one 
kind of fact or the other is a question of fact 
to be applied in every case. It is for the. 
vendee to decide as to what is a correct fact 
and how he is to frame his suit. In the in- 
stant case on the concurrent findings recorded 
by the two courts below, the plaintiffs did not 
ever get possession of the property. There- 
fore, immediately after the sale it must have 
been known to them, if not before, that the 
vendor had no interest to transfer. If it wos 
a case of a breach on the part of the vendor, 
facts to that effect ought to have been plead- 
ed. But in absence of pleading of such fact, 
on the language of the alternative relief added 
in the plaint, it is clear that the suit by the 
vendee against the vendor is merely for re- 
alisation of money received by the vendor. 


12. This brings the next question as 
to whether on the facts and in the circum- 
stances of the case the appropriate Article 
to be applied is Article 62 of the Act. Arti- 
cle 62 of the Act is as follows :— 


Time from which period 
begins to run. 


When the money is received. 


the plaintiff’s use and compel a refund of it 
to the plaintiff.” 


At page 1792 the Supreme Court approved 
the view of Mookerjee, J. in Mohomed Wak*b 
v. Mohomed Ameer, ( (1905) ILR 32 Cal 527), 
by quoting a pasage from page 533, which 
runs as follows :— 

“The Article, when it speaks of a suit for 
money received by the defendant for the 
plaintiffs use, points to the well-known English 
action in that form; consequently the Article 
ought to apply wherever the defendant has 
received money which in justice and equity 
belongs to the plaintiff under circumstances 
which in law render the receipt of it, a re- 
a by the defendant to the use of the plain- 
Generally it used to be urged that when the 
contract is void then the money lying with 
the defendant cannot be said to be money 
received by the defendant for the plaintiff’s 
use. But in the aforesaid judgment of the 
Supreme Court, it has been held that once the 
contract is held to be void, in eye of iaw the 
defendant does hold the money paid to him 
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by the plaintiff and the plaintiff is entitled to 
file a suit within 3 years of the payment of 
the money in question for refund of the same 
under the said Article. The said Article 62 
came up for consideration before a Bench of 
this Court in Smt. Ambika Bhawani Devi v. 
Chandrika Singh (Letters Patent Appeal No. 
8 of 1968 decided on 21-9-1973) = (AIR 1974 
Pat 264). The learned Chief Justice of this 
Court, on consideration of the different autho- 
rities including the aforesaid Supreme Court 
judgment, came to the conclusion that when 
the contract is void, and money paid to the 
defendant is money received by the defend- 
ant for the plaintiff’s use and a suit, within 
3 years from the date when the money was 
received, has to be filed. In a contract for 
sale of land if the vendor has neither title 
nor possession of the land in auvestion. the 
confract is void and the vendor wi]! be deemed 
to hold the consideration monev. since the 
daté of the receipt, for the plaintiff’s use. It 
is for the purchaser to file a suit for refund 
of the money or for damages on the basis 
of the breach of contract. In this connec- 
tion, reference can be made to the following 
commentaries in Mulla’s Transfer of Property 
Act (Fifth Edition) at page 331 :— 

, “A suit for return of the purchase money 
mav or may not be based on the implied 
covenant for title. If it is not based on the 
covenant. limitation is under Article 97 or 
Article 62. If it is based on the covenant. 
limitation is under Article 116.” 


Even in ATR 1929 Pat 388 at page 390 their 
Lordships while referring to a decision of the 
Judicial Committee observed as follows :— 


“F regard the decision of the Judicial 
Committee as establishing that where the suit 
is in substance a suit based on a registered 
document and where such a suit can be re- 
garded as a suit for compensation for breach 
of a contract then Article 115 must apply al- 
though such a suit may fail under some other 
provision of the Limitation Act.” 


In my opinion, the present suit, as framed, 
cannot be regarded as a suit for compensa- 
tion for breach of contract to which Article 
116 of the Act is applicable. The appro- 
priate Article which is applicable in the case 
is Article 62 of the Act. Under that Article 
the suit should have been filed within three 
years from the date of the payment of the 
consideration money to defendant No. 2. Ad- 
mittedly the present suit was filed much later 
since that date. In that view of the matter, 
it has to be held that the suit of the plain- 
tiffs was barred by limitation and the plain- 
tiffs were not entitled to any relief whatso- 
ever. As such, the judgment and decree pass- 
ed by the learned Additional Subordinate 
Judge decreeing the alternative relief of the 
plaintiffs has to be set aside. 

13. In the result, the appeal is allow- 
ed only against plaintiffs respondents 1 and 
2 and the judgment and decree of the court 
of appeal below are set aside and the suit is 
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dismissed. In the circumstances of the case, 
there will be no order as to cost. 


UNTWALIA, C. J:— I agree. 
Appeal allowed. 


AIR 1974 PATNA 324 (V 61 C 91) 
N. L. UNTWALIA, C. J. AND 
NAGENDRA PRASAD SINGH, J. 


Mohammad Abbas Mallik, Petitioner v. 
Tahera Khatoon and others, Opposite Parties 


Civil Revn. No. 450 of 1971. DJ- 8-11- 
1973. against order of Bankey Bihari Prasad, 
S. J.. Biharsharif, D/- 16-2-1971. 


Index Note: — (A) Civil P. C., Order 33, 
Rules 5. 8 and Section 21 — Application to 
sue In forma pauperis — Jurisdictional issue 
~~ Can defendant be allowed to raise such an 


nee at the stage of deciding pauperism? 
0. 


Brief Note: — (A} Rule 5 of Order 33 
does not provide for return of a pauper ap- 
plication on the ground of lack of jurisdic- 
tion of a court. If the application is not 
rejected on any of the grounds mentioned 
in Rule 5 then the evidence in proof and dis- 
proof of pauperism is to be heard. Under 
Rule 8 if the application is granted it is num- 
bered and registered and is deemed to be a 
plaint. 
tuted on payment of necessary court-fees. 
Both stand on the same footing. It is not 
correct to say that the defendant can be al- 
lowed to raise the question of jurisdiction be- 
fore the plaint is admitted on payment of 
proper court-fee. Likewise then it will not 
be correct to say that the question of juris- 
diction should be allowed to be raised by the 
defendant at the stage of deciding the matter 
of pauperism before formal admission of the 
plaint under Order 33, Rule 8. After the 
pauper application is allowed the question of 
jurisdiction may be tried and thereafter if the 
plaint is returned a fresh application for per- 
mission to sue in forma pauveris mav be re- 
quired to be filed in the proper court but that 
by itself cannot justify the view that the ques- 
tion of jurisdiction should be allowed to be 
raised at an earlier stage. Case law discuss- 


ed. (Paras 5. 6) 
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AIR 1950 Pat 309 = (1950) ILR 29 Pat 381, 
Gupteshwar Missir v. Chaturanand Mis- 
sir 3, 5, 6 

AIR 1949 Mad 162 = (1948) 2 Mad LJ 150, 
Periyasami Padayachi v. Ulaganathan 6 
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Stuart Skinner v. William Orde 


Syed Bahauddin Ahmad, for Petitioner; 
Mazhar Hussain, S. Huda, Harendra Prasad 
and M. A. Shahabuddin, for Opposite Parties. 


UNTWALIA, C. J:— The opposite par- 
ties filed an applicafion under Order 33, 
Rule 1 of the Code of Civil Procedure (here- 
inafter called the Code) for permission to sue 
in forma pauperis. The sole defendant in the 
suit is the petitioner in this civil revision ap- 
plication. Opposite Party No. 1 is his wife 
and Opposite Parties 2 and 3 are their chil- 
dren. The suit is for maintenance. The 
petitioner resisted the application filed by the 
opposite parties, inter alia, on the ground 
that the Court at Biharsharif had no jurisdic- 
tion to try the suit and, consequently, the 
application, as the parties were married at 
Patna and not at Biharsharif. The petitioner 
wanted the learned Subordinate Judge, in 
whose Court the application was pending, to 
decide the point of jurisdiction as a prelimi- 
nary issue. The Court below, following certain 
decisions, took the view that at the stage of 
deciding the pauperism of the plaintiffs-peti- 
tioners the issue as to jurisdiction could not 
be decided. The defendant has come up in 
revision. 

2. The issue as to jurisdiction on the 
ground of lack of pecuniary jurisdiction of 
territorial jurisdiction is of the same kind. It 
means objection to the place of suing within 
the meaning of Section 21 of the Code. At 
some stage or the other the issue has got to 
be tried out; but the question for considera- 
tion is whether the issue should be tried out 
before the plaint is regularly admitted in ac- 
cordance with Order 33, Rule 8 of the Code 
or whether it should be tried thereafter. 


3. There is a direct Bench decision 
of this Court in Gupteshwar Missir v. Chatu- 
ranand Missir, AIR 1950 Pat 309. B. P. 
Sinha, J., (as he then was), with whom Rai, J., 
agreed, on a consideration of various deci- 
sions, expressed the view at page 311, column 
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a EENET it was not open to the Court 
below to go into the question of valuation of 
the property, so as to determine the prelimi- 
nary issue of jurisdiction, because that is a 
matter which arises only after the application 
has been granted and the application treated 
as a plaint, in answer to which the defen- 
dant has to raise his pleas in bar of the suit 
or of the jurisdiction of the Court”. 

The correctness of this decision was doubt- 
ed by aFull Bench ofthis Courtin Matuki 
Mistry v. Kamakhya Prasad, AIR 1958 Pat 
264 (FB). But since the Full Bench was con- 
cerned with a different point, it did not finally 
consider whether the Bench decision in Gup- 
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teshwar Missir’s case was correct or not, and 
naturally it did not overrule it. Learned 
Counsel for the petitioner has placed reliance 
upon a Full Bench decision of the Allahabad 
High Court in Raj Narain Saxena v. Bhim 
Sen, AIR 1966 AIl 84 (FB), where, after re- 
ferring to the fact of the doubting of the 
correctness of fhe Bench decision of this — 
Court in Gupteshwar Missir’s case in the 
Full Bench decision in Matuki Mistry’s case, 
the Allahabad High Court did not agree with 
the Bench decision of this Court and took 
a contrary view. In the Allahabad case. to 
resist the pauper application, an issue as to 
jurisdiction had been raised on the ground of 
valuation as also on the ground that the suit 
would be barred by the Zamindari Abolition 
and Land Reforms Act. The Full Bench of 
the Allahabad High Court decided that such 
issues of jurisdiction could be decided and 
Should be decided even at the stage of .decid- 
ing the pauper application. Whether the ob- 
jection as to jurisdiction is taken on the 
ground of lack of pecuniary jurisdiction, as 
was in the case of Gupteshwar Missir or on 
the ground of territorial jurisdiction, as in 
the instant case, makes no difference. It is, 
therefore, clear that unless we feel persuaded 
to take the view that the Bench decision of 
this Court was wrong, we are not bound to 
follow the Allahabad decision; rather, the 
Bench decision is binding on us. If we would 
have taken the view that the decision was 
wrong, we would have been under the neces- 
sity of referring this case to a larger Bench. 
But since we respectfully agree with the 
Bench decision of our Court, we proceed to 
follow it as we are bound to do. 


4, The concept and ambit of an ap- 
plication filed in accordance with Rules 1 fo 
3 of Order 33 has been the subject-matter of 
consideration in various decisions of the Privy 
Council, the Supreme Court and the High 
Courts. Rule 1 enables a pauper to institute 
a suit. But the pauper has to file an ap- 
plication for permission to sue as a pauper 
and such an application has to contain, under 
Rule 2, the particulars required in regard to 
plaints in suits and, over and above that, 
other matters mentioned in that rule to show 
that the applicant is a pauper. After presen- 
tation of the application in accordance with 
Rule 3, the Court may examine, if it thinks 
fit, the applicant under Rule 4. Order 33, 
Rule 5 enjoins the Court to reject an appli- 
cation for permission to sue as a pauper where 
the application is not framed and presented 
in the manner prescribed by Rules 2 and 3, 
or where the applicant is not a pauper, or 
where he has fraudulently disposed of the 
property within the meaning of clause (C), or 
where his allegations do not show a cause of 
action, or he has entered into any champer- 
tous agreement. Rejection of an application 
on the ground of lack of territorial or pecu- 
niary jurisdiction is not provided for in 
Rule 5. Nor is it provided therein that if 
the suit instituted or proposed to be instituted 
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by the: pauper is barred by limitation, the 
application should be rejected under Rule 5 
In the Explanation appended to Section 3 of 
the Indian Limitation Act, 1908. which provi- 
sion is now contained in Section 3 (2) of the 
Limitation Act, 1963, a suit is instituted in 
the case of a pauper, when his application 
for leave to sue as a pauper is made. It 
would thus be seen that presentation of an 
application containing all the statements 
which are required to be made in a plaint be- 
comes a plaint instituted for the purposes of 
the Limitation Act on the date when such an 
application is filed. In Matuki Mistry’s case 
AIR 1958 Pat 264 (FB), the Full Bench of 
this Court was concerned with the question 
whether an order of temporary injunction 
could be made during the pendency of an 
application for permission to sue in forma 
pauperis before the plaint becomes admitted 
under-Rule 8 of Order 33 of the Code. The 
answer given was that the plaint stands insti- 
tuted in view of Section 26 of the Code on 
the day the application for permission to sue 
in forma pauperis is filed. Even in the nine- 
teenth century it was decided by the Privy 
Council in the case of Stuart Skinner v. Wil- 
lam Orde, (1878-1880) ILR 2 AN 241 (PC) 
that the petition to sue in forma pauperis 
was a composite document containing the 
plaint and the prayer for permission to sue 
as a pauper. Choudhary, J., delivering the 
judgment of the Full Bench has pointed out 
in Matuki. Mistry’s case that even under the 
present Code the same view has been taken 
in many decisions. 


5. What is to be emphasised at this 
stage, however, is that in absence of a provi- 
sion in Rule 5 for rejection of an applica- 
tion on the ground of limitation divergent 
views were expressed by the various High. 
Courts, some High Courts taking the view 
that the application could not be rejected on 
the ground of limitation and some High 
Courts expressed contrary views. Various 
High Courts amended Order 33, Rule 5 and 
added a clause empowering the Court to re- 
ject an application for permission to sue in 
forma pauperis under Rule 5, where the suit 
appeared to be barred by any law. Such a 
course has not been taken by the Patna High 
Court and no amendment in Rule 5 has been 
made. ‘The amendment was necessitated be- 
cause Section 3 of the Limitation Act enjoin- 
ed the Court to dismiss a suit which was bar- 
red by limitation. But yet Rule 5 did not 
expressly say so in regard to an application. 
for permission -to sue in forma pauperis. It 
is to be. pointed out that return of a plaint 
on the ground of lack of jurisdiction under 
Order 7, Rule 10, is quite distinct from re- 
jection of a plaint under Rule 11. Rejection 
of a plaint is appealable as a decree, while 
an order returning a plaint is an appealable 
order under Order 43, Rule 1 (a). Rule 5 
of Order 33 does not provide for return of 
a pauper application on the ground of lack- 
of jurisdiction of the Court to entertain the 
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suit. It is further to be pointed out that 
under Rule 6 of Order 33 where the Court 
sees no reason to reject the application on 
any of the grounds stated in Rule 5, it has 
to fix a day for receiving such evidence as 
the applicant may adduce in proof of his 
pauperism and for hearing any evidence which 
may be adduced in disproof thereof. Notice 
has to be given under Rule 6 to the other 
side. The defendant is not required to file 
any written statement but merely adduce his 
evidence to resist the pauper application. 
After hearing the evidence and arguments as 
provided in sub-rule (2) of Rule 7, the Court 
has either to allow the application or refuse 
to allow it. When the application is granted, 
it is numbered and registered and is deemed 
ta be a plaint in the suit. If the application 
is rejected, then it becomes instituted on pay- 
ment of necessary court-fees. In my opinian, 
therefore, both stand on the same footing. 
Allowing the pauper to sue in forma paupe- 
tis or allowing the applicant, if it is held that 
he is not a pauper, to pay the court-fee are 
in effect the'same matter. Is it correct to 
say that the defendant can be allowed to 
raise the question of jurisdiction of the Court 
tefore the plaint is admitted on payment of 
proper court-fees? Obviously not. Will it 
then be correct to say that the question of 
jurisdiction should be aliowed to be raised by 
the defendant at the stage of deciding the 
matter of pauperism before formal admission 
cf the plaint under Order 33, Rule 8? In my 
epinion. not. Question of return of plaint 
under Order 7, Rule 10 does not arise at the 
instance of the defendant unless the plaint is 
formally admitted. © Of course, Order 7, 
Rule 10 provides that the plaint can be re- 
turned at any stage of the suit. If on the 
plaint as instituted, even on the statements 
made herein, it is found that the Court has 
no jurisdiction to try the suit. it may be re- 
turned for presentation to the proper Court, 
and that is perhaps the reason which led 
Sinha, J., to say in the case of Gupteshwar 
Missir, ATR 1950 Pat 309 at p. 312, column 1: 


“The Court, in every case, is confined to 
the ‘allegations’ in the application. Hence, it 
is open to the Court, if it can come to that 
conclusion on the allegationsin the petition to 
hold that on these allegations, the matter was 
beyond its pecuniary jurisdiction”. 

One illustration thereafter has been given by 
the learned Judge. I may attempt to give an- 
other illustration of want -of territorial juris- 
diction. Supposing an application to sue in 
forma pauperis is filed in a Court at Patna to 
recover possession of a property, say, situated 
at Chapra, without any further statement to 
show how the Patna Court will have jurisdic- 
tion, obviously, such an application may be re- 
turned for presentation to the proper Court, 
not exactly under Order 7, Rule 10 of the 
Code but in exercise of the inherent power 
of the Court on the principles engrafted in 
Rule 10. I do not feel persuaded to agree 
with the observations of Desai, C. J., and I 
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say so with very great respect that in absence 
of a provision for return of plaint under 
Order 7, Rule 10 the plaint could have been 
rejected on the ground of jurisdiction. I 
think, the plaint or an application has mere- 
ly to be returned for proper presentation. 


6. If the defendant is allowed to raise 
an objection as to the jurisdiction of the 
Court to try the suit at the stage of the trial 
of the pauper application, it will lead to va- 
rious anomalies. The suit may be barred on 
any other account, as was the case before the 
Allahabad High Court. It was said to be 
outside the jurisdiction of the Court not only 
on the ground of lack of pecuniary jurisdic- 
tion, but also as being barred by the Zamin- 
dari Abolition and Land Reforms Act. Simi- 
larly, some defendant may come and say 
that the suit is barred by res judicata and, 
as a logical corollary, therefore. he will have 
to be permitted to raise this issue of res 
judicata at the stage of trial of the pauper 
application. As observed by Sinha, J.. in the 
case of Gupteshwar Missir, AIR 1950 Pat 
309, after the pauper application is allowed 
the question of jurisdiction may be tried and 
thereafter if the plaint is returned. the deci- 
sion of the Court which allowed the pauper 
application will not be binding on the pauper 
Court where a fresh application for permis- 
sion to sue in forma pauperis may have to 
be instituted on account of the return of the 
plaint. But that contingency, by itself. can- 
not justify the taking of the view that ques- 
tion of jurisdiction or other questions barring 
the power of a particular Court to try the suit 
should be allowed to be raised at the stage 
of the trial of the pauper application. A 
learned Single Judge of the Madras High 
Court in Periyasami Padayachi v. Minor 
Ulaganathan, AIR 1949 Mad 162 had expres- 
sed a contrary view. Sinha, J., did not agree 
with him in Gupteshwar Missir’s case. Bhan- 
dari, C. J., sitting singly, also appears to be 
of the view that the issue of jurisdiction can 
be tried at the stage of deciding the pauper 
application — vide M/s. Prem Singh v. Sat 
Ram Das, AIR 1958 Punj 52. So seems to 
be the view of a learned Single Judge of the 
Andhra Pradesh High Court in Madhura Kri- 
shnamurthy Sastri v. Yerra Ramamurthi, AIR 
1957 Andh Pra 654. For the reasons stated 
above, I respectfully differ from that view. 
For the purpeses of making interlocutory 
orders, such as. appointment of receiver, inte- 
rim injunction or directing an inventory to be 
made, it may be correct to say as has been 
said by the Full Bench of the Patna High 
Court in Matuki Mistry’s case AIR 1958 Pat 
264 (FB), that the suit was instituted on the 
date of the -presentation of ‘the application 
for permission to sue in forma pauperis. The 
same view has been expressed by the Sup- 
reme Court in Vijai Pratap Singh v. Dukh 
Haran Nath Singh, AIR 1962 SC 941 that an 
application under Order 1, Rule 10 may be 
made at the stage of the pendency of the 
pauper application. Choudhary, J., doubted 


Krishnawati v. Sureshmohan 


Pat, 327 


the correctness of the Bench decision of this 
Court in Gupteshwar Missir’s case without 
due consideration, if I may say so with res- 
pect, of the difference between rejection of 
a plaint at the instance of the defendant and 
making an order of an interim kind at the 
instance of the plaintiff. Both cannot be 
equated and placed. on the same footing. All 
kinds of pleas which may be raised by the 
defendant and which may defeat the plaintiff 
ultimately cannot be allowed to be raised at 
the stage of the trial of the pauper applica« 
tion. This is also evident from .some obser- 
vations of the Supreme Court in the case o 
Vijai Pratap Singh. JI may also repectfully 
point out that I do not agree with the obser- 
vation of Desai. C.J., in Raj Narain Saxena’s 
case AIR 1966 All 84 (FB) (at p. 89) para- 
graph 7, that a decision given by a Court 
which lacks pecuniary or territorial jurisdic- 
tion is a mere nullity. If I may say so with 
utmost respect. this is in the teeth of the 
provision contained in Section 21 of the Code 
and the well-established principles of law 
drawing a distinction between inherent lack 
of jurisdiction of a Coug§ and lack of territo- 
rial or pecuniary jurisdiction. The Court 
which is in seisin of the pauper application 
has to decide first on the allegations made in 
that application as to whether that applica- 
tion should be allowed. Thereafter, the de- 
fendant mav raise all sorts of pleas, including 
the plea of lack of pecuniary or territorial 
jurisdiction. 

7. For the reasons stated above, this 
civil revision application fails and is dis- 
missed. The Court below, however, is direct- 
ed to decide the issue of jurisdiction imme- 
diately after the admission of the plaint 
under Order 33. Rule 8 of the Code or on 
payment of court-fees, as the case may be. 
On the facts and in the circumstances of this 
case, the issue of jurisdiction after admission 
of the plaint is fit to be and may be decided 
as a preliminary issue, even if some evidence 
may have to be taken for deciding the ques- 
tion of the place of marriage between the 
petitioner and opposite party No. 1 as to 
whether it took place at Patna or Bihar- 
shatif. Subiect to this direction, the appli- 
cation is dismissed, but there will be no 
order as to costs. 


NAGENDRA PRASAD SINGH, J. :— 
T agree. 
Application dismissed. 
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Index Note: — (A) Civil P. C. (1998), 
Section 151 — Restoration of execution case 


dismissed for default — Can it be ordered 
in exercise of inherent powers if fresh exe- 
cution is barred? Yes. 


Brief Note: — (A) An order dismissing 
an execution case for default is not 
appealable. Uf remedy of filing fresh exe- 
cution is barred, the decree-holder will be 
left with no other remedy except of invok- 
ing the inherent jurisdiction of the Court. 
In such a case a very good and sufficient 
cause will, however, have to be established 
for getting the execution case restored. 4 
Patna Law Journal 230 held per incurium. 


(Para 6) 
Index Note: — (B) Civil P. C. (1908), 
Section 151 — Restoration of execution case 


— hat the claim involved is substantial cam- 
not be a ground for restoration in exercise 
of inherent powers. (Para 9) 


Index Note: — (©) Bihar Money Lem- 
ders (Regulation of Transactions) Act (1939), 
Section 13 — Valuation of fudgment-deb- 
tor’s properfy — Court cannot accept value 
given by the decree-holder without itself be- 
ing satisfied about correctness of valuation. 

(Para 10) 

Index Note: — (D) Civil P. C. (1908), 
Section 47 — Orders in execution cases — It 
is not for the court fo communicate each and 
every order to the lawyers for the decree- 
holders or to their agent. (Para 10) 

Index Note: — (Œ) Civil P. C. (1908), 
Section 47 — Court is not bound to direct 
decree-holder to bring a stay order and wait 
unfil stay orders were obtained. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1924 Pat 274 = 4 Pat LT 647, Ram 

Narain v. Ramdhan Singh 5,9 


AIR 1918 Pat 67 = 4 Pat. LI 330, Babui 
Retu Kuer v. Alakhdeo Narain Singh 

J. C. Sinha, Prem Shankar Sahay and 
Avinash Kumar Sharan, for Petitioner; Giri- 
japati Sanyal, for Opposite Party. 

ORDER:— These two civil revisions be- 
tween the same parties have been heard to- 
gether and are being disposed of by a com- 
mon judgment. 


2. The decree-holders are opposite 
parties in both the Civil Revision applications. 
Ta two money suits, they had obtained two 
money decrees against the husband of the 
petitioner. The -decrees were of substantial 
amounts of several lakhs of rupees. Both 
the decrees were put in execution in two dif- 
ferent execution cases. Both the execution 
cases were earlier dismissed for default. There- 
after, in the year 1962, two fresh execution 
cases were filed being Execution Cases Nos. 
120 and 121 of 1962. At some stage of the 
execution proceedings, the husband of the 
petitioner died and the petitioner was substi- 
tuted as a legal representative of the judg- 
ment-debtor. On the 30th January, 1964, she 
filed an objection that most of the proper- 
ties were her personal properties and were 
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not liable for payment of the decretal dues 
against her husband. Two miscellaneous 
cases started. under Section 47 of the Code 
of Civil Procedure were allowed. and most of 
the properties were released from attachment. 
It appears that some properties were in pos- 
session of a receiver and a dispute cropped up 
im regard to them also. From the order of 
the Execution Court dated the 14th June. 
1966 passed in the miscellaneous cases, Mis- 
cellaneous Appeals Nos. 234 and 236 of 1966 
were filed in this Court, and we were inform- 
ed at the Bar that the disposal of those mis- 
cellaneous appeals is awaiting the disposal of 
these two civil revisions. But what is, how- 
ever, to be pointed out at this stage is that 
no stay order was obtained by the decree- 
holders who had filed the said miscellaneous 
appeals staying further proceeding in either 
of the Execution Cases 120 or 121 of 1962 


2-A. After the passing of some order 
in the two execution cases on the 23rd De- 
cember, 1966, disposing of some contentious 
matters between the decree-holders and the 
receiver, the further orders passed in both 
these execution cases on the 23rd December, 
1°66, were on identical lines. The terms of 
the orders were: 

“The miscellaneous case having been 
disposed of the D. Hr. is directed to take 
steps for fixation of valuation by 12-1-67.” 
The 12th January, 1967, was declared to be 
a holiday. The execution cases were put up 
before the learned Subordinate. Judge, name- 
ly. the Execution Court, on the 16th Janu- 
ary. 1967. The orders recorded in the two 
execution cases on this date are also in iden- 
tical terms, and they read as follows: 


“12th being holiday, record put up to- 
day. D. Hr. applies for time to take neces- 
sary steps in the case. To 30-1-67, for pro- 
per steps in aid of the ext. case.” 


3. Time petitions were filed again in 
beth the cases on the 30th January, 1967. on 
behalf of the decree-holders. The cases were 
adjourned to the 27th February, 1967. On 
this date, time petitions were filed on the 
ground that the appeals against the order of 
the Execution Court had been filed in the 
High Court. Thereafter, on several dates. no 
pairvi was done on behalf of the decree-hol- 
ders and the execution cases were adjourned 
from time to time on about 20 dates. On 
the 9th September. 1968, orders were record- 
ed in the two execution cases asking the dec- 
ree-holders to bring stay order or to take 
proper step in the case by the 20th Septem- 
ber, 1968. Even thereafter, no steps were 
taken by the decree-holders, nor any stay 
order was obtained from this Court in any 
of the miscellaneous appeals. ‘After adjoin- 
ing the two execution cases for about a dozen 
times again, ultimately they were dimissed 
for default by order dated the 15th April, 
1959, in these terms: 

“D. Hr. has not taken any step though 
suilicient time has been given. Let the execu- 
tion case be dismissed for default.” 
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4. On the 14th May, 1969, the 
decree-holders filed two petitions under Sec- 
tion 151 of the Code of Civil Procedure 
(hereinafter called the ‘Code’) invoking the 
inherent jurisdiction of the Court for recall- 
ing the orders dated the 15th April, 1969, 
passed in the two execution cases dismissing 
them for default. The petitioner contested 
those applications. The Court below has al- 
lowed the applications of the decree-holders 
and restored the execution cases to their file. 
The Judgment-debtor has come up in revi- 
sion. 


5. Both these revisions were placed 
for hearing before a learned Single Judge of 
this Court. The learned Single Judge doubt- 
ed the correctness of the decision of this 
Court in Ram Narain v. Ramdhan Singh, 
AIR 1924 Pat 274 and found some observa- 
tions in the decisicn of this Court in 
Babui Ritu Kuer v. Alakhdeo Narain 
Singh, 4 Pat LJ 330 = (AIR 1918 Pat 
67) to say thatan execution case dismissed for 
default cannot be restored under the inherent 
power of the Court. The learned Judge was, 
therefore, pleased to refer these two civil 
revisions for hearing by a Division Bench. 
Thus, they came up before us. 


6. It is not necessary to finally decide 
in this case as to whether the inherent power 
of the Court can be invoked for restoration 
of an execution case dismissed for default. If 
the dismissal has been due to a mistake of 
the court, it goes withcut saying that inherent 
power will, always be exercised for rectifica- 
tion of the mistake of the court, and no 
party can be made to suffer for no fault of 
his. A question of some difficulty arises 
when inherent power of the Court is invoked 
for restoring an execution case dismissed for 
default making out sufficient cause for res- 
toration; in other words, making out a case 
that the decree-holders were prevented by 
sufficient cause from appearing or taking any 
step in the execution case and, therefore, the 
case should be restored. In such matters, if 
a fresh execution is not barred, a view has 
been taken in some of the decisions that the 
application for restoration can be treated as 
a fresh application for execution. If, how- 
ever, the execution was barred by the twelve 
years’ rule of limitation engrafted in Sec- 
tion 48 of the Code, then an application for 
restoration could not be entertained as a fresh 
epplication for execution. It may merely be 
-mentioned here, although it is of no conse- 
quence in this case, that Section 48 of the 
Code has been repealed by Section 28 of the 
Limitation Act, 1963. I think in a proper 
case there should not be any difficulty in 
taking a view that if an applicetion for fresh 
execution would be barred under any law 
of limitation, then a restoration application 
for restoring the last execution case dis- 
_ missed for default would be maintainable. 
‘An order dismissing an execution case for 
default is not appealable. The remedy of 
filing fresh execution being barred, the de- 
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cree-holder will be left with no other remedy 
under the Code except of invoking the in- 
herent jurisdiction of the Court for restor- 
ing the execution case dismissed for default. 
it is, however, plain that in such a case a 
véry good and sufficient cause will have to 
be established for getting the execution case 
restored. In the instant case, treating the 
applications filed by the decree-holders under 
Section 151 of the Code for restoration of 
the two .execution cases dismissed for de- 
fault as being maintainable, it has to be 
seen whether the order of the Court below 
is sustainable. A contrary view expressed 
in the case of Babui Ritu Kuer (4 Patna Law 
Journal 230) has been expressed per incurium 
and does not seem to be the view of the 
Bench so as to be binding on other Division 
Bench. 


7. The learned Subordinate Judge in 
these two Miscellaneous Cases Nos. 19 and 
20 of 1969 filed under Section 151 of the 
Code recorded the following findings in his 
impugned order dated the 14th December, 


_ 1970: 


(1) That the decree-holders or their agent 
had no knowledge of the -orders passed in 
the execution cases directing them to get 
valuation fixed nor of the order to bring any 
stay order from the High Court. 

(2) The decrees are for very substan- 
tial sums of money, and “there is no doubt 
that the decree-holder had shown some negli- 
gence”, l 

(3) The decree-holders had given valua- 
tion of each item of the talika and the judg- 
ment-debtor had not objected to the valua- 
tion. Therefore, the court should have call- 
ed upon the decree-holders to adduce evi- 
dence in support of the valuation, but no 
such order was passed. In such circumstan- 
ces, if has been held that in'as much as fresh 
execution would be barred by limitation, so 
if the restoration applications are allowed, 
there will be no prejudice to the judgment- 
debtor. i 


8. Fhe court below has ultimately al- 
lowed the two restoration applications on 
payment of certain amount of cost, again ex- 
pressing the view that the decree-holders have 
also been guilty of some laches. 

9, In my opinion, the judgment of 
Ross, J., sitting single, in AIR 1924 Pat 274 
does not lay down any law. If it can be said 
to have laid down any law, I respectfully say, 
the same was not correctly laid down. If 
no sufficient cause was found to restore the 
suit, then there was no question of exercise 
of inherent powers of the Court for doing 
Justice between the parties. It was not a 
mistake of the court. The party had to prove 
sufficient cause, otherwise the matter remained 
within the region of the mistake of the party. 
Inherent power is not meant to be exercised 
for doing Justice after rectifying the mis- 
takes of the parties which are not fit to be 
rectified in law. Law cannot be different for 
suits and cases involving substantial claims 
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ifrom that which is applicable to the case of 
the small claims. It was wrong to say, if] may 
say so with very great respect to the learn- 
ed Judge, that there was no prejudice to the 
opposite party restoring a suit or a case with- 
out sufficient cause, because it has affected 
the vested right of the other side and it can- 
not be so lightly affected, 


10. The . execution cases were obvious- 
ly for execution of the decrees based upon 
the loans advanced by the money lender. 
The provisions of Section 13 of the Bihar 
Money-Lenders (Regulation of Transactions) 
Act, 1939 were attracted. Jt was nota case 
where recourse could be taken to the proce- 
dure prescribed under Order 21, Rule 66 of 
the Code as it stands under the Patna Amend- 
ment. Under Section 13 of the Bihar Money- 
Lenders (Regulation of Transactions) Act, 
1939, it was the duty of the Court to estimate 
the value of the judgment-debtor’s property 
and to see what portion of it was to be sold. 
The Court was not to accept the value given 
by the decree-holders without being satisfied 
about its correctness. When in its order deted 
the 23rd December, 1966, the Court below 
directed the decree-holders to take steps for 
fixing the valuation, it did direct them to 
adduce their ex parte evidence in support 
of the valuation given by them. They did 
not point out to the execution court, nor did 
they make any enquiry from it that they had 
not to take any step or what step they had 
to take. On several dates, they filed time pett- 
tions for taking steps. Thereafter they de- 
faulted. They did not bring any stay order 
from the High Court. The orders dated the 
23rd December, 1966, must be presumed to 
have been known to the decree-holders, be- 
cause in pursuance of that order time peti- 
tions were filed. It was not the duty of the 
court to communicate each and every order 
to the lawyers for the decree-holders or to 
their agent. It was for the lawyer fo ascer- 
tain what orders had been passed in the exe- 
cution cases on the dates fixed. It was not 
the duty of the Court to ask the decree-hol- 
ders to bring stay orders from the High Court 
and the execution court was not obliged to 
wait until stay orders were obtained. In my 
Opinion, the court below has wrongly exer- 
cised its jurisdiction on the basis of the deci- 
sion of this Court in Ram Narain v. Ram- 
dhan Singh. AIR 1924 Pat 274. In absence 
of any sufficient cause, the court below had 
no jurisdiction fo restore the execution cases, 
nor did the cases warrant exercise of inherent 
powers of the court ‘for correction of any 
mistake of the court. That being so, it is 
clear that the orders of the court below suf- 
fer from an infirmity of the kind which will 
justify the exercise of revisional jurisdiction 
of this Court under Section 115 of the Code. 


il. For the reasons stated above, 
both these civil revisions are allowed and the 
orders of the court below passed in Miscel- 
Janeous Cases Nos. 19 and 20 of 1969 are set 
aside. In the circumstances, there will be no 
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order as to costs in either of the civil revi- 
sions, # l 
Revisions allowed, 
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Index Note: — (A) Civil P. C. (1998), 
Order 47, Rule 7 — Order refusing review of 
the order passed under Section 33 of Provin- 
cial Insolvency Act — Not appealable. 

(Para 3) 

Index Note: — (B) Civil P. C. (1908), 
Section 115 — Order refusing review of the 
order passed under Section 33 of Provincial 
Insolvency Act — Appeal — Whether appeal 
could be treated as application in revision on 
the ground that the insolvent had no opportu- 
nity to be heard at the stage of proof of debt 
under Section 33. 


Brief Note: — (B) An application for 
review was filed by the insolvent against the 
order granting the creditors petition under 
Section 33 to entèr his name in the schedule 
of creditors on tendering proof of his debt. 
The review application was rejected against 
which an appeal was filed. The appeal not 
being maintainable a prayer was made to 
treat the appeal as application in revision. 


Held, it was not a fit case for exercising 
discretion in favour of the insolvent for he 
had no right to be heard at the stage of proof 
of debts by the creditors under Section 33 
and as such no prejudice was caused to him 
by Section 33 order. Further (i) the insol- 
vent not having such a right, Section 33 
order was not without jurisdiction (ii) Sec- 
tion 33 order had not resulted in failure of 
justice and hence there was no ground for in- 
terference and (iii) the insolvent’s conduct 
was one of laches throughout Section 33 pro- 
ceeding. AIR 1935 Pat 177 and AIR 1952 
Mad 798 and AIR 1978 SC 1096, Relied on. 

(Paras 6, 7, 10) 
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JUDGMENT:— This appeal is directed 
against an order rejecting an application for 
review filed by the appellant in the following 
circumstances. 


2. It. appears that the appellant was 
edjudged an insolvent on the 16th January, 
1969, and, the respondent, one of his credi- 
tors, thereafter, made an application on the 
Vist February, 1969, to be entered in the 
Schedule of creditors. Notice thereof was 
‘ssned to the appellant. Being unsuccessful 
in getting it served on him, the creditor 
applied for issue of notice to his lawyer and 
shis prayer was allowed by an order dated 
‘he 13th September, 1969. It was served and 
the service report was received on the 16th 
January, 1970. The creditor then filed an 
application on the 14th March, 1970, for 
fixing instalments at the rate of Rs. 300/- to 
be realised from the salary of the insolvent. 
This matter also was ordered to be heard 
along with the debt-proof. It appears that in 
spite of the case having been fixed up on 
different dates for the purposes aforesaid, 
there was no appearance on behalf of the 
insolvent-appellant. It was only on the 23rd 
July, 1970, that his lawyer filed hazri. The 
disposal of the debt-proof matter was then 
fixed for the 18th August, 1970. It appears, 
however, that for some reason not known 
the records were not put up before the Dist- 
rict Judge on that date and the matter was 
taken up on the next day, that is, the 14th 
August, 1970. On that date, the creditor 
proved the debt and the District Judge pass- 
ed an order for his name being entered into 
the schedule under Section 33, Provincial in- 
solvency Act (hereinafter called ‘the Act’). 
On the next date, that is, on the 30th April, 
1971, the matter of fixation of instalment 
could not be taken up, the Presiding Officer 
being away on circuit court. It was postpon- 
ed to the 26th May, 1971. Meanwhile, how- 
ever, on the 12th of May, 1971, the appel- 
lant appeared and filed a petition praying 
for a review of the order passed on the 14th 
of August, 1970. This application was heard 
on the 26th September, 1972, and rejected. 
T. i present appeal is directed against the said 
order. 


3. Learned Counsel for the respon- 
dent has raised a preliminary objection that 
the appeal is not maintainable in view of 
Order 47, Rule 7 of the Code of Civil Pro- 
cedure (hereinafter referred to as ‘the Code’). 
It is quite obvious from a reading of the 
aforesaid rule that an order of the Court 
rejecting an application for review shall not 
be appealable in view of Order 47, Rule 7 (1), 
although the order granting such an applica- 
tion may be objected te on the grounds men- 
tioned therein. It may be mentioned that an 
order under Section 33 of the Act is appeal- 
able under Section 75 (2) of the Act. The ap- 
pellant did not come up to this Court against 
the order aforesaid. Learned Counsel for the 
appellant has not contested this proposition 
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of law. Accordingly, the appeal must be 
held to be not maintainable. 

4, Learned Counsel for the appellant 
has, however, urged that the memorandum of 
appeal may be treated as an application in 
revision under Section 115 of the Code. His 
argument is that no petition for review lay 
against the order passed by the District Judge. 
and. therefore, the application dated the 12th 
May. 1971, which purported to ask the 
court to review its order must be treated as 
a petition under Section 151 of the Code, and 
consequently, the present application woul 
be maintainable if treated as an application 
for revising the aforesaid order. So far as 
the power of this Court to treat a petition of 
appeal as one in revision is concerned, there 
is not the slightest doubt that in suitable cir- 
cumstances it is open to this Court to do 
so. Learned Counsel has placed reliance on 
a decision of this Court in Ram Ran Vijev 
Prashad Singh v. Kishun Singh. AIR 1944 
Pat 54. In that case, the learned Judges 
constituting the Full Bench held that a ques- 
tion of jurisdiction arose in that case and the 
memorandum of appeal was, therefore, treat- 
ed as an application in revision. 


5. It has been urged that the ground 
for review in the present case being that 
the appellant had no knowledge of the-order 
dated the 14th August. 1970. the petition for 
review would not come within the ambit of 
Order 47, Rule 1 of the Code, and. conse- 
quently, the petition must be deemed to bz 


_ one under Section 151 of the Code. There 


is no difficulty in admitting the proposition 
that the petition for review under Order 47, 
Rule 1 of the Code could not be granted. 
because there was no discovery of any new 
or important matter of evidence or any mis- 
take or error apparent on the face of the 
record or any other sufficient reason. Reli- 
ance has been placed on the decision in the 
case of Baikunthesh Prasad Singh v. Ganesh 
Ram, AIR 1954 Pat 163. In that case, a 
question arose whether the circumstance that 
the transfer of an appeal was not notified to 
the respondent, or that the respondent was 
not aware ofthe transfer in prover time be- 
fore the hearing of the appeal. is a ground 
sufficient to bring the case within the ambit cf 
Order 47, Rule 1 of the Code. The learned 
Judges answered the question in the nega- 
tive. 


6. The question which comes un 
next for consideration is whether the present 
petition of appeal should be treated as a 
petition in revision. Learned Counsel for 
the respondent has placed reliance on a 
Bench decision of this Court in Firm Nanak 
Ram Moti Lalv. Jugal Kishore, AIR 1935 Pat 
177. This was a case of insolvency. An 
application for review had been filed against 
an order dismissing the debtor’s petition 
under Section 25 of the Act. The learned 
Judges held that no appeal lay against an 
order refusing review and they rejected zlsn 
the prayer to treat the application as one 
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in revision on the ground that it would not 
be proper to utilise the power of the Court 
in revision in order to entertain an appeal 
where an appeal is expressly prohibited Ey 
the Civil Procedure Code or where an appeal 
has long been barred by the application of 
the law of limitation. The facts of .the ins- 
tant case are similar to the case before their 
Lordships. The instant case stands on a 
footing inferior to the case of Firm Nanak 
Ram Moti Lal inasmuch as in the present 
case the order against which an application 
for review was filed was one passed under 
Section 33 of the Insolvency Act in respect 
of which the insolvent has no right to be 
heard whereas the petitioner in the aforesaid 
case had a right to be heard under Sec- 
tion 24 of the Act before an order could 
be passed under Section 25 of the Act. Sec- 
tion 33 of the Act is as follows: 


“(1) When an order of adjudication has 
been made under this Act, all persons alleg- 
ing themselves to be creditors of the insol- 
vent in respect of debts provable under this 
Act shall tender preof of their respective 
debts by producing evidence of the amounf 
and particulars thereof, and the Court shall, 
by order, determine the persons who have 
proved themselves to be creditors of the in- 
solvent in respect of such debts. and the 
amount of such debts, respectively, and shall 
frame a schedule of such persons and debts. 

Provided that, if, in’ the opinion of the 
Court, the value of any debt is incapable of 
being fairly estimated, the Court may make 
an order to that effect, and thereupon the 
debt shall not be included in the schedule. 

(2) A copy of every such schedule shall 
be posted in the Court-house. 

(3) Any creditor of the insolvent may, at 
any time before the discharge of the insol- 
vent, tender proof of his debt and apply to 
the Court for an order directing his name to 
be entered in the Schedule as a creditor in 
respect of any debt provable under this Act, 
and not entered in the schedule, and the 
Court, after causing notice to be served on the 
Teceiver and the other creditors who have 
proved their debts, and hearing their objec- 
tions (if any), shall comply with or reject 
the application.” . 
It will appear from sub-section (3) that the 
notice of debt-proof matter is to be given to 
the receiver and other creditors who have 
proved their debts, and, their objections, if 
any, have to be considered. It wil] be rele- 
vant to mention in this connection that be- 
fore the Act was amended by the Amend- 
ment Act, 1926, sub-section (3) of Section 33 
of the Act required notice to be served on 
the insolvent and the other creditors. In view 
of the report of the Civil Justice Committee 
to the effect that the insolvent-debtor should 
be out of the picture at the stage of the proof 
of debts by the creditors, the aforesaid amend- 
ment was made. It is thus obvious from the 
amendment that the Legislature by substitut- 
ing the word “receiver” for the word ‘insol- 
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vent” clearly intended that no notice of thel- 
debt-proof matter is required to be given to 
the insolvent. In the instant case, therefore, 
the appellant kad no right to be heard or to 
be noticed in respect of the proof of the 
debt by the creditor-respondent. Í 


7. There are several other considera- 
tions which weigh against the appellant. 
Firstly, it must be stated that he has beea 
negligent throughout as appears from the 
orders passed on several dates. Secondly, he 
has not come to Court with clean hands in-! 
asmuch as he has made some statements of 
facts which are belied by the records. Third- 
ly, no prejudice can be caused to him in case 
his prayer is refused. With regard to the 
conduct of the appellant, it appears that al- 
though the appellant’s lawyer was served with 
notice before the 16th January, 1970, neither 
the appellant nor his lawyer took any step 
whatsoever, although the case was put up on 
different dates until the 23rd July, 1970. The 
appellant thus must have had knowledge of 
the debt-proof matter in January, 1970. Fur- 
ther, if appears from the several orders passed 
by the Court subsequently that the Court di- 
rected the information of the orders passed 
by it to be given to the lawyers for the 
parties. It can be presumed thus that such 
orders were conveyed to the lawyer concern- 
ed. In any case, although the lawyer had 
come to know of the debt-proof matter in 
January, 1970, he appeared only on the 23rd 
July, 1970. No objection whatsoever was 


. raised by the appellant in spite of the know- 


ledge of the debt-proof matter either before 
or on the 23rd July, 1970. The case was fix- 
ed for the disposal of the debt-proof 
matter on the 13th August, 1970, 
and, for some reason or other the 
case was taken up on the next day. The 
grievance is now being made that he had no 
knowledge that the case would be taken up 
on the 14th of August, 1970. In view of the 
fact, however, that he had appeared on the 
23rd of July, 1970, it is apparent that he 
knew that the case would be taken up on the 
13th of August, 1970. There is no order pass- 
ed on the 13th August, 1970. It is not 
known for what reason the case was not. 
taken up that day. It is stated by the ap- 
pellant in his petition of appeal as well as in 
his petition for stay of the proceedings filed 
in this Court that on the 18th of August, 
1970, the records were not put up before the 
District Judge and that they were placed on 
the 14th August, 1970, on which date he 
passed the order in the absence of the ap- 
pellant. There is no averment as to whether 
the appellant had come to the Court on the 
{3th August, 1970. It appears from the record 
that no step by way of filing hazri was taken 
by the appellant on that date. If he had 
been present on the 13th August, he would in 
all probability have known that the records 
would be put up on the next day and he 
would have been present also on the date. It 
seems, therefore, that he was absent on the 
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13th August, 1970. If he was not present on 
` the 13th August, 1970, which was the date 
fixed in the case, he was not entitled to have 
any notice of the next date fixed. (See Raja 
Gounder v. Sabapathi Mudaliar, AIR 1952 
Mad 798). The facts stated above clearly 
prove his conduct. In absenting himself on 
various dates he was utterly careless and neg- 
ligent. His conduct has been similar even 
subsequent to the 14th of August, 1970. Al- 
though he filed the petition purporting to be 
one for review on the 12th May, 1971, it ap- 
pears that he absented himself even there- 
after on various dates and took nostep what- 
soever. I have not the slightest doubts, there- 
fore, that the appellant has been guilty of 
laches throughout. 


8. With regard to another aspect of 
his conduct, it must be stated that in his ap- 
plication for review filed before the court be- 
low, he had stated that he was not aware of 
the petition filed by the respondent with re- 
gard to debt-proof matter, and, accordingly, 
he could not have filed any objection. It 
was said that he learnt about it for the first 
time from a letter received from his lawyer 
on the 6th of May, 1971. As I have ‘already 
stated, his lawyer had been noticed in Janu- 
ary, 1970 and he had appeared on the 23rd 
July, 1970. It is difficult to believe that the 
appellant had not been informed until the 
6th May, 1971, about the debt-proof matter. 
In this Court, he has stated in his petition 
of appeal that the matter was heard without 
the knowledge either of the insolvent or his 
lawyer. This is also difficult to accept. The 
lawyer, having been present on the 23rd July, 
1970, and having known that the case would 
be taken up on the 13th August, could not 
but have known, ifhe had cared to find out 
that the records, if they had not been plac- 
ed before the District Judge on the 13th 
August, 1970, would be placed before him on 
the next day. 

9, Coming now to the third conside- 
ration, it is obvious from what I have stated 
earlier that the insolvent is not in the picture 
at the stage of proof of debt under Section 33 
of the Act. He has no right to be heard at 
this stage. It is only the receiver and then 
creditors who have a right to be heard. If 
a receiver has been appointed, it is he who is 
to protect the interest of the debtor otherwise 
it-is the Court which has to do so. As soon 
as a person is adjudged an insolvent, his en- 
tire assets come to the Court and they are in 
its hands, unless a receiver is appointed. At 
the time of adjudging a person an insolvent 
or subsequently, in view of Section 50 of the 
Act, it is open to the receiver to pray for ex- 
punction of any entry in the schedule or any 
reduction of the amount of the debt where he 
thinks that a debt has been improperly enter- 
ed in the Schedule. The Court may also ex- 
punge an_entry or reduce the amount upon 
an application of the creditor where no re- 
ceiver has been appointed, or where the re- 
ceiver declines to interfere in the matter, or in 
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the case of a composition or scheme, upon 
the application of the debtor. Thus, there is 
no real prejudice caused to the appellant by 
the order passed on the 14th of August, 1970. 
It is well settled that where an order has not 
resulted in a substantial failure of justice, the 
High Court may refuse to exercise its discre- 
tion even though the conditions which attract 
the jurisdiction of the Court exist (see the 
case of Brij Gopal v. Kishan Gopal, AIR 
1973 SC 1096). l 


10. The argument of learned Counsel 
for the appellant, in essence, is that he had 
no knowlegde of the date fixed in the case 
on which the order was passed and he should, 
therefore, be allowed an opportunity to raise 
objections to the proof of the debt. He can- 
not be allowed to do so, for he has no 
right to be heard at this stage. Further i: is 
clear from what I have said above; firstly, 
that there is no question of jurisdiction involv- 
ed in the present case, the appellant not hav- 
ing the right to be heard on that date, the 
order is not one without jurisdiction. Se- 
condly, in view of my finding that there has 
not occasioned any failure of justice on ac- 
count of the aforesaid order there is no 
ground for interference. Thirdly, the con- 
duct of the appellant has been one of laches, 
there Appears thus no good ground for grant- 
ing him the relief prayed for after enteriain- 
ing this case is revisional jurisdiction. It is 
not a fit case where this Court may exercise! 
its discretion in favour of the appellant for} 
the reasons which have been given above. 

11. For the reasons aforesaid, this 
appeal is dismissed. .In the circumstances of 
this case, however, there will be no order for 


costs. 


12. . Learned Counsel for the respon- 
dent prays that it may be mentioned thet the 
stay granted by this Court by order dated the 
22nd December, 1972, is vacated. There is 
no doubt that the order of stay has come to 
an end with this decision. 

Appeal dismissed. 
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S. K. JHA, J.:— Leave to appeal under 
Clause 10 of the Letters Patent having been 
granted by a learned single Judge of this 
Court, this appeal is directed against ihe 
judgment and decree passed by him in Second 
Appeal No. 413 of 1966. The defendant te- 
nant who is the appellant here was also the 
appellant in the second appeal aforesaid. 

2. The plaintiffs-landlords instituted 
a suit for eviction against the defendant who 
was the predecessor-in-interest being the father 
of the present appellant and who died du- 
tine the pendency of the second appeal be- 
fore this Court. The subject-matter of the 
suit was a small house within the Mokameh 
Notified Area Committee, with regard to 
which the plaintiffs-respondents claimed to be 
the owners and landlords. Their further case 
was that they had let out the house in ques- 
tion to the appellant’s father, the original te- 
nant. on a monthly rental of Rs. 3/- and that 
he having made a default in payment of two 
consecutive months’ rent and the plaintiffs 
having required the house in question for 
their own, personal necessity, a decree should 
be passed against the defendant. It was fur- 
ther pleaded in paragraph 8 of the plaint that 
notice determining the tenancy was sent to the 
defendant on the 27th November, 1961 but 
the defendant not being inclined to comply 
with the terms of the notice, the plaintiffs 
were compelled to institute this suit. Shorn 
of all details, the main defence, inter alia, 
was that the suit was not maintainable in 
view of the non-compliance with the manda- 
tory provisions of Section 106 of the Trans- 
fer of Property Act, 1882 (hereinafter to be 
referred to as the Act), since the time stipu- 
lated in the notice (Ext. A) fell short of the 
time prescribed for such notice determining 
E tenancy under the provisions of the said 

ct. 


3. The plaintiffs failed before the trial 
Court mainly on merits. But in appeal be- 
fore the first appellate Court as well as in 
the second appeal in this Court before the 
learned Single Judge, the plaintiffs succeeded 
and the suit for eviction against the appel- 
lants father and the appellant, respectively, 
was decreed. In course of the hearing of the 
second appeal, when the point with regard to 
the illegality and invalidity of the notice 
under Section 106 of the Act was raised on 
behalf of the appellant, the same was repel- 
led by the learned single Judge on the ground 
that the appellant had denied the relationship 
of landlord and tenant in his defence in the 
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written statement filed in the suit as well as 
in his reply to the notice sent to him by the 
plaintiffs, which reply was Ext. 4, and it was 
not open to the appellant to raise the plea 
of illegality of notice, as contemplated by 
Section 106 of the Act. In so deciding the 
point against the appellant, the learned single 
Judge relied upon a Division Bench decision 
of this Court in Abdul Rahim v. Md. Azim- 
uddin, AIR 1965 Pat 156. 


4, Before dealing with the question 
of Jaw raised in this appeal, it is necessary for 
me to state that the observation of the learn- 
ed single Judge in paragraph 7 of his judg- 
ment that— 

“in the instant case, by the reply, Ext. 4, 
the defendant denied the relationship of the 
landlord and tenant between himself and the 
plaintiffs and in the written statement, he fur- 
ther disputed the title of the plaintiffs to the 
house in suit.” 


does not seem to be quite correct. So far 
as the first part of the sentence is concerned, 
we have looked into original exhibit 4 and we 
find that there is no denial of the relationship 
of landlord and tenant with regard to the 
premises in question in Ext. 4 by the defen- 
dant, predecessor-in-interest of the present ap- 
pellant. Therefore, we have to proceed upon 
the footing that the denial of relationship of 
landlord and tenant was for the first time set 
up in the written statement by way of a de- 
fence to the present suit. That being the posi- 
tion, I will now refer to the Division Bench 
decision on which the learned single Judee 
has relied to see whether that is of any avail 
to the present respondents. In the case of 
Abdul Rahim, the facts were entirely different. 
There the cause of action pleaded ‘was for- 
feiture of tenancy under Section 111 (g) of 
the Act. There was no question of any notice 
under Section 106 of the Act and the point 
with regard to the service of notice under Sec- 
tion 111 (g) was raised for the first time in 
course of argument in the second appeal in 
that case. In such circumstances, their Lord- 
ships held that such a plea was not open to 
the defendant to be raised at the second ap- 
pellate stage, and it was further held that it 
should be all the more necessary as it would 
cause prejudice to the plaintiff landlord in 
so far as the necessary facts to be pleaded 
end proved in that regard had not been so 
done at their proper time nor had the plain- 
tif landlord any opportunity of showing that 
any such defence on facts was not correct. 
That is how the decision in Abdul Rahim’s 
case was construed by a learned single Judge 
of this Court in the case of Ramayan Prasad 
v. Mt. Gulab Kuer, AIR 1967 Jat 35. In 
a later Division Bench decision in the case of 
Banarshi Lal v. Jatadhari Das, AIR 1971 Pat 
170: Tarkeshwar Nath, J., with whom K. K. 
Dutta, J., agreed, while considering the case 
of Abdul Rahim, observed as follows:— 

oie at in the case of Abdul Rahim 
AIR 1965 Pat 156 relief for eviction had 
been sought for on the ground of forfeiture 
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and the necessary facts indicating forfeiture 
were stated in the plaint of that suit. As 
regards the denial by the defendant in the 
written statement itself about the title of the 
plaintiff landlord, I took the view that if the 
title of the landlord had been denied by the 
tenant in the suit for ejectment, that could 
not avoid the necessity of the notice under 
Section 106 of the Transfer of Property 
Act.” 


These were the essential distinguishing fea- 
tures. J am, with great respect, in complete 
agreement with the observation aforesaid in 
AIR 1971 Pat 110 with regard to the true 
meaning and purport of the Division Bench 
decision of this Court in Abdul Rahim’s case. 


5. In my view, the consensus of judi- 
cial decision is this. If a cause of action 
pleaded in the plaint includes the determina- 
tion of the tenancy by virtue of a notice 
under Section 106 of the Act then it is in- 
cumbent on the plaintiff landlord to prove 
legal and valid notice within the meaning of 
the provisions thereof in case a plea as to 
validity or the existence of any such notice 
is raised by way of defence. Another settled 
principle of law is that if a suit for eviction 
is based upon a relationship of Jandlord and 
tenant between the plaintiff and the defendant, 
and if there is no averment in the plaint that 
notice under Section 106 of the Act deter- 
mining the tenancy has been duly served then 
the plaint is fit to be rejected outright under 
the provisions of Order 7, Rule 1} of the 
Code of Civil Procedure. The present case, 
however, comes within the first category of 
cases mentioned abdve. The pleading with 
regard to notice under Section 106 of the 
Act is there. But it is plain that such a 
notice was not inconsonance with the provi- 
sions of that section. And, the learned single 
Judge has proceeded upon the assumption 
that such a notice was not in such conson- 
ance. Learned lawyer for the respondents 
has not been able to show to us anything 
from which an inference can be drawn that 
the notice (Ext. A) was leg] and valid. 


6. For the reasons aforesaid, I think, 
the appellant must succeed. J, therefore, 
allow this Letters Patent appeal, set aside the 
judgment and decree passed by the learned 
single Judge of this court as well as the first 
appellate court and restore that of the trial 
court. The appellant will be entitled to his 
cost of this Letters Patent Appeal only. 


UNTWALTA, C. J. :— I agree. 
Appeal allowed. 


T. Modi v. O. P. Jaiswal (M. M. Prasad, J.) 
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Index Note:— (A) Hindu Marriage Act 
(1955), Ss. 6 (5) and 17 — Contemplated se- 
cond marriage — Power of court to grant 
permanent injunction — Whether an applica- 
tion by the husband for permanent injunction 
against the wife (above 18 years) from her 
remarrying is maintainable? No, the applica- 
tion is covered by the Special Act viz., Hindu 
Marriage Act which dees not contain any 
provision for the grant of such relief. AIR 
1967 Pat 220 and AIR 1919 All li and AIR 
1958 Mad 287, Rel. on. 

. {Paras 8, 9, 10, 12) 


Cases Referred : Chronological Paras 


AIR 1967 Pat 220, Uma Shankar Pd. ane 
v. Smt. Radha Devi 

AIR 1958 Mad 287 = (1958) 1 Mad LI me 
K. P. M. Aboobucker v. K. Kunhamoo 12 

AIR 1919 AH 11 = ILR 42 AH 134, Mohd. 
Yamin v. Razia Begum 12 


B. P. Rajgarhia and S. K. Sharan, for 
Appellants, Maqbool Ahmad, for Respondent. 


JUDGMENT :— This appeal by the de- 
fendants is directed against an order of ad 
interim injunction passed in a suit for restitu- 
tion of conjugal rights. 


2. Briefly stated, the plaintiff alleges 
in the suit that the first defendant who is the 
daughter of the second one, was married te 
him according to the Hindu rites at Benaras 
on the 2Ist of April, 1973 and they lived io- 
gether like husband and wife until the Sth 
of June, 1973. The second defendant, how- 
ever, filed a false case alleging that the plain- 
tiff had kidnapped the first defendant as a 
result of which a warrant of arrest was issued 
against the plaintiff but he surrendered and 
was enlarged on bail. Thereafter a show of 
recovery of the first defendant was made at 
Sharia and since then the second defendant 
has been keeping her under his guardianship 
and not allowing her to meet the plaintiff. The 
second defendant had further won over his 
daughter as a result of which she disowned 
the marriage. Hence the suit for the purpose 
of restitution as also for the grant of a per- 
manent injunction against the first defendant 
from marrying and against the second defend- 
ant from getting her married to anybody else. 


3. The defendants’ case, however, is a 
denial of the alleged marriage and to the effect 
that the plaintiff had kidnapped the first de- 
fendant some time during the night between 
the 15th and 16th of April, 1973, as a result 
of which a first information report was lodged 
with the police the next day. Warrant of 
arrest was issued for the custedy of the plain- 
tiff as also the first defendant, as a result of 
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which she was recovered from the house of 
the father of the plaintiff at Jharia. - The pre- 
sent case is said to be only for the purpose 
of creating a defence in the criminal case 
aforesaid. 


4. During the pendency of the suit the 
plaintiff filed an application for grant of an 
ad interim injunction. Notice thereof was 
issued to the defendants and after hearing 
the parties the trial Court has passed an order 
granting temporary injunction. Hence this 
appeal. 

5. Learned counsel for the appellants 
has raised the following points. Firstly, that 
the Hindu Marriage Act creates special juris- 
diction in the “District Court” which is a Dis- 
trict Judge and such a Court, in the absence 
of any provision to that effect contained in 
the Act aforesaid, has no jurisdiction to grant 
injunction. Secorfdly. that a suit for per- 
manent injunction could not lie within the 
framework of the Act aforesaid and when 
the ultimate prayer of permanent injunction 


was beyond the jurisdiction of the court, 
even temporary injunction could not be 
granted. Thirdly, that in the circumstances 


of the case the trial Court has committed 
errors of record in respect of some of the 
documents and has come to wrong finding of 
facts which vitiate the order aforesaid. 


6. There is substance in all the con- 
tentions put forward. It cannot be disputed 
that the Hindu Marriage Act, 1955 is an 
amending and codifying Act relating to mar- 
riage amongst Hindus. From Section 4 of 
the Act it is clear that it has no overriding 
effect and any text, rule or interpretation of 
Hirdy law or any custom or usage as part 
of ‘hat law in force immediately before the 
commencement of the Act ceases to have 
effect with respect to any matter for which 
provision is made in the Act. Section 4 of 
the Act provides as follows :— 

“Save as otherwise expressly provided in 
this Act, 


(a) any text, rule or interpretation of 
Hindu law or any custom or usage as part 
of that law in force immediately before the 
commencement of this Act shall cease to have 
effect with respect to any matter for which 
provision is made in this Act; 

(b) any other law in force immediately 

before the commencement of this Act shall 
cease to have effect in so far as it is incon- 
sistent with any of the provisions contained 
` in this Act.” 
Whatever may have been the rights of Hindus 
earlier in respect of matters covered by the 
provisions of this Act, after, the commence- 
ment of this Act such matters are to be 
governed entirely by this Act notwithstanding 
any text of Hindu Jaw or any custom or 
usree or any other Jaw in force earlier. It 
is thus obvious that it is a self-contained 
enactment. 

7. It cannot also be disputed that for 
certain purposes what is called the “District 
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Court”, has been given the right to adjudicate. 
They are matters of restitution of conjugal 
rights under Section 9, judicial separation 
under Section 10, declaration of void and 
voidable marriages as nullity under Sections 11 
and 12 and dissolution of marriages under 
Section 13. It appears from Section 19 of the 
Act that every petition under this Act has 
to be presented to the district court within 
the local limits of whose ordinary original 
civil jurisdiction the marriage was solemnised 
or the husband and wife reside or last resided 
together. Section 20 relates to contents and 
verification of such petitions. Section 21 
makes the provisions of the Code of Civil 
Procedure applicable to such proceedings sub- 
ject to the provisions contained in the Act 
itself. Section 23 relates to the decree to be 
passed in such proceeding. Section 28 pro- 
vides for appeal from such decrees. It will 
thus appear that the Act contains provisions 
to show as to what would be the subject- 
matter of petitions before the district court 
and what would be the procedure in respect 
of the adjudication of the matters in dispute. 
Undoubtedly therefore, the code purports to 
be self-contained as far as possible and in 
fact that was the purpose of the Act, namely, 
to codify the law on the point. 


8. Keeping in view the aforesaid, the 
question arises whether there is any provision 
in the Act which would enable the plaintiff 
to get the relief -of. permanent injunction in 
the present suit; From what I have said ear- 
lier it is clear that an application for an order 
of permanent injunction is not envisaged by 
the Act aforesaid. The only provision which 
enables the district court to issue an order 
of injunction is contained in sub-section (5) 
of S. 6 which is as follows :— 


“Nothing in this Act shall affect the juris- 
diction of a court to prohibit by injunction 
an intended marriage, if in the interests of 
the bride for whose marriage consent is re- 
quired, the court thinks it necessary to do 
so.” 


A reference may be made to Section 5 of 
the Act for the purpose of showing that a 
marriage may be solemnised between any two 
Hindus, if the conditions mentioned therein 
are fulfilled. One of tbe conditions, which 
is clause (vi) of the aforesaid section, is that 
“where the bride has not completed the age 
of eighteen years, the consent of her guardian 
in marriage, if any, has been obtained for 
the marriage.” Under Section 6, sub-s. (1) 
provides the list of persons entitled to give 
such consent as guardian. Sub-section (2), 
provides that such a guardian himself must 
have completed the age of 21 years, sub-sec- 
tioh (3) provides that if the guardian entitled 
to give consent refuses or is for any cause un- 
able or unfit to act as such, the person next 
in order shall be entitled to be the guardian. 
Sub-section (4) provides that in the absence 
of any such person as is referred to in sub- 
section (1) the consent of a guardian shall not 
be necessary for a’ marriage under this Act. 
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Then comes sub-section (6) which has. been 
quoted above. It will thus appear that apart 
from the cases of applications for different 
purposes mentioned earlier, there may be a 
petition asking the court to grant an injunc- 
tion against the intended marriage of a girl 
who has not completed the age of 18 years, 
and if in her interest the court thinks it neces- 
sary, it may do so. This is thus one more 
relief in addition to those mentioned in Sec- 
tions 9, 10, 11, 12 and 13. The result is that 
there is no provision in the Act which en- 
ables a person to file a petition for perma- 
nent injunction against the intended marriage 
to a second person of the wife of one person 
if she is above the age of 18 years. The con- 
clusion is thus inescapable that a District 
Court has no jurisdiction to grant a perma- 
nent injunction restraining such a marriage, 


9, It is true that Section 17 of the 
Act provides that a marriage between two 
Hindus after the commencement of this Act 
is void if at the date of such marriage either 
party had a husband or wife living and makes 
the provisions of Sections 494 and 492 of 
the indian Penal Code applicable. It, there- 
fore, seeks to provide the punishment for 
bigarry. There is, however, no provision in 
the Code which seeks to enabie the court to 
issue an injunction against such bigamy. An 
application of this nature, therefore, does not 
coine within the four corners of the Act and 
is not maintainable. 


16. In the present case,the plaintiff 
wants, apart from the relief of restitution of 
conjugal right, a permanent injunction against 
the girl and her father from her marrying 
any other person. The application so far as 
this prayer is concerned, must be held to be 
non-maintainable. 

11. Learned counsel has referred to 
a Bench decision of this Court*in the case of- 
Uma Shankar Prasad Singh v. Smt. Radha 
Devi, ATR 1967 Pat 220. In that case the 
application had been filed by the wife for 
the grant of an injunction restraining the hus- 
band from taking a second wife. The learned 
Judges heid that such an application was not 
maintainable in view of the provisions of the 
Act. It makes little difference whether the 
application is filed by wife or by the hus- 
band. Unlike that case in the instaut case it 
has been filed by the alleged husband. 


12. It is also true that when the ulti- 
mate relief prayed for in the suit is beyond 
the jurisdiction of the Court, an ad-interim 
relief in aid of the ultimate relief to be passed 
thereafter cannot be granted. In other words, 
if the application were not maintainable for 
grant of permanent injunction, no relief by 
way of grant of ad interim injunction could 
be given. In the case of Mohammad Yamin 
yv. Razia Begam, ILR 42 All 134 = (AIR 
1919 All 11) a Muslim husband had filed a 
suit for restitution of conjugal rights against 
his wife who in her turn had alleged that 
she had repudiated the marriage and during 
the pendency of the. appeals an application 
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had been filed by the husband for gran: of 
au injunction against the relatives and tue 
wife against their giving ner away in mar- 
riage to anyone before the disposal of the 
appeal. The learned Judges said that the 
prayer amounted “virtually to an injunctica 
not to commit adultery.” They held that the 
Court ought not to interfere in the manner 
suggested. In the case of K. P. M. Aboobuc- 
ker v. K. Kunhamoo, AIR 1958 Mad 287 a 
Division Bench of that Court held that an 
interim relief granted during the pendency of 
a suit should not be of greater scope tnar. 
what could be granted in the suit itself. 


13. Learned counsel has further wged 
in this connection that the neiition for ad 
interim injunction is not covered either by 
Rule 1 or 2 of Order 39 of the Code of Civil 
Procedure. There can be no dispute that 
Rule 1 has no application because it refers 
to property. Rule 2, however, refers to a 
breach of contract or other injury of any 
kind. In the case of Muhammad Yamin 
(supra) the argument was that the injuncticn 
sought for was for restraining the defendant 
from committing a breach of the contract of 
marriage between the parties. The learned 
Judges, however, said that “it would be doing 
some viclence to the language of the rule to 
bring this application within its scope.” It 
is not necessary in the instant case for me 
to express my opinion on the question whe- 
ther such an application would come within 
Rule 2 of Order 39 of the Code, for the 
Simple reason that the instant case is one 
which is governed by a special Act which 
does not contain any provision for the grant 
of the relief of nermanent injunction. 


14. As a result of the discussion 
aforesaid it is quite clear that the first two 
contentions of learned counsel must be ac- 
cepted in this case with the result that the 
court below had no jurisdiction to pass tue 
impugned order cf 2d interim injunction. 


15. In view of what is said above, it 
is not necessary to discuss the other conten- 
tion, but I would do well te point out, for 
the benefit of the Court below, the argument 
raised. Firstly, it is said that the learned 
District Judge has committed an error in 
reading the certificate granted by the school 
authorities. The certificate which had been 
filed before the court below and, as appears 
from one of the orders cf the court below, 
had been returned to the appellant, and has 
been produced in this court, shows the year 
of birth of the girl as 1959. but the Court 
below has read it as 1956. This was a mate- 
rial error on the question cf determination 
of the age of the girl. The second. error 
pointed out is that the court beicw seems to 
have taken a document to be the marrige 
certificate issued by the Registrar of Marriages, 
of a marriage registered under the provisions 
of Section 8 of the Hindu Marriage Act. In 
fact this document is an agreement executed 
by the plaintiff and the first defendant re- 
cognising that they had been married to each 
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other. The document, therefore, contains the 
statement of the parties themselves and not 
of the Registrar of Civil Marriage. 


16. In the result, the appeal is allow- 
ed and the order passed by the court below 
is set aside. In the circumstances of this case 
there will be no order for costs. 


Appeal allowed. 


AIR 1974 PATNA 338 (V 61 C 96) 
S. N. P. SINGH AND S. K. JHA, JJ. 


Parhlad Jha and others, Appellants v. 
Sonelal Mahton and others, Respondents. 


A. F. A. D. No. 704 of 1964 with Misc. 
Appeal No. 354 of 1963, D/- 15-3-1974 from 
order of Md. Yusuf Hasan, Addl. Sub. J., 
Muzaffarpur, D/- 31-7-1963. 


Index Note:— (A) Civil P. C. (1598), 
O. 22, R. 4 read with R. 11 — If one of 
the legal representatives of a deceased res- 
pondent is on record and ne other legal re- 
presentative is sought to be brought on re- 
cord by making an application, can the ques- 
tion of abatement arise? Yes, the appeal 
abafes as against deceased respondent. (AIK 
1971 SC 742, Distinguished). (Para 6) 


Index Note:— (B) Civil P. C. (1908), 
0O. 22, R. 4 read with R. 11 — Death of one 
of the respondents — AH his heirs not on 
record — No application made within period 
prescribed to bring on record any of his heirs 
— Appeal abates as against deceased respond- 
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S. K. JHA, I: s— These two appeals have 
been preferred by the plaintiffs. The Mis- 
cellaneous Appeal is directed against the order 
of the lower appellate court dismissing the 
plaintiffs’ (who were also appellants in the 
lower appellate court) application for setting 
aside abatement and substitution of the heirs 
and legal representatives of one Satabu Mahto, 
who was minor respondent No. 5 before that 
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court. The second appeal is directed against 
the judgment and decree holding, in pursuance 
of the above mentioned order of rejection of 
the application for setting aside abatement, 
that the entire appeal before the lower ap- 
peliate court had become incompetent and, 
accordingly, the plaintiffs’ appeal before that 
court was dismissed. 


2. Shortly stated the facts giving rise 
to these appeals are these. The appellants 
had instituted Title Suit No. 92 of 1953 for 
a declaration of title and recovery of pos- 
session against a number of defendants in- 
cluding the aforesaid Satahu Mahto, who was 
the minor defendant No. 5 in the suit, his 
father, Sonelal Mahto having been implead- 
ed as defendant No. 1 in the suit. The suit 
was based on allegation, inter alia, that the 
plaintiffs-appellants were the rightful owners 
having right, title and interest to 1 B. 13 K. 
and 13 dhurs of land of khata No: 200 bear- 
ing survey plot Nos. 366 to 369 and 1293 and 
1204 situate in village Gobindpur Bela. The 
defendants were alleged to be trespassers 
who, according to the plaintiffs’ case, 
had dispossessed them giving rise to a cause 
of action for instituting the suit. The trial 
court dismissed the plaintiff-appellants’ suit 
on the findings, inter alia, (i) that the plain- 
tiffs had no right, title and interest over the 
disputed land, (ii) that the defendants had 
been coming in possession over the disputed 
Jand as of right and openly for much more 
than 12 years acquiring title by adverse pos- 
session and (iii) that the plaintiffs’ story of 
possession and dispossession as alleged was 
not correct and the suit was barred by limita- 
tion. Against this decree of the trial court, 
the plaintiffs preferred an appeal before the 
lower appellate court which, however, wes 
dismissed by .a judgment and decree dated 
The appellants 
thereafter preferred Second Appeal No. 554 
of 1959 in this Court. During the pendency 
of the aforesaid second appeal, it transpired 
that one of the defendants-respondeuts name- 
ly, Satahu Mahto, minor respondent No. 5 
son of Sonelal Mahto, respondent No. 1 had 
died on 3-10-1958 during the pendency of 
the appéal before the lower appellate court. 
The matter came up on the Lawazima Board 
before the learned Registrar cn 1-8-1960 at 
the instance of the appellants merely for not- 
ing of the fact that the aforesaid Satahu 
Mahto was dead and that his heirs were al- 
ready on record. On 9-12-1960, however, the 
respondents filed an application „before this 
Court supported by an affidavit that the res- 
pondent No. 5 aforesaid had died leaving 
behind his mother, Musammat Daulat Kuar, 
who had not been brought on the record by 
the appellants within the period of limitation 
although the appellants knew of the existence 
of the mother of the deceased respondent 
No. 5. The appellants, thereafter on 14-3- 
1971 filed a counter-affidavit in this Court 
stating that they had learnt about the death 
of the aforesaid Satahu Mahto on 25-7-1960 
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and that at that time the appellants did not 
know of the existence of the mother of the 
deceased respondent No. 5. An application 
was, accordingly filed for setting aside abate- 
ment before this Court. At the final hearing 
of the aforesaid second appeal, this Court 
remanded the case to the lower appellate 


court, after setting aside its judgment and 


decree, for disposing of the appeal after pas- 
sing appropriate orders on the application for 
Setting aside the abatement of the appeal in 
the court below. It is on such a remand 
that the present judgment and decree dated 
the 31st of July, 1963, has been passed by 
the lower appellate court whereby the ap- 
plication for setting aside the abatement filed 
on behalf of the appellants was rejected and 
entire appeal was held to be incompetent and 
as already stated it is against this order and 
ale that these two appeals have been pre- 
erred. 


3. Before adverting to the points rais- 
ed by learned counsel appearing on behalf of 
the appellants I think it worthwhile to short- 
ly give the findings of the lower appellate 
court in the matter of abatement. The learn- 
ed Additional Subordinate Judge has held that 
the appellants have failed miserably to make 
out sufficient cause for setting aside the abate- 
ment. He further recorded a finding that it 
could not be accepted that the appellants were 
ignorant of the death of Satahu Mahto before 
the date of knowledge alleged by them. It 
was further held that the appellants had also 
the knowledge that the deceased Satahu Mahto 
had died leaving behind as one of his heirs 
his own mother, Musammat Daulat Kuar. On 
these findings, the application for setting aside 
abatement under Order 22, Rule 9 of the 
Civil P. C. (hereinafter to be referred to as 
the ‘Code’) was rejected and it was further 
held that since the decree of the trial court 
was a joint and indivisible decree the entire 
appeal as against the other respondents had 
also become incompetent. 


4, Mr. K. K. Sinha, learned counsel 
for the appellants has argued that the lower 
appellate court committed an error of law 
in holding on the facts of this case that there 
was any abatement of the appeal in the court 
below. Learned counsel further urged that 
even assuming that the appeal could be said 
to have abated as against the deceased res- 
pondent, since on the allegations in the plaint, 
the suit was against trespassers, who in law 
are nothing but joint tort-feasors, the whole 
appeal cannot be held to be incompetent in 
the lower appellate court. As I shall pre- 
sently show, there is no substance in either 
of the two contentions put forward by the 
learned counsel for the appellants. The 
matter in question has to be considered from 
two distinct points in view, the first being 
the question of abatement and the second, 
incompetency of the appeal on account of 
such abatement for it is well settled that if 
under the provisions of Order 1, Rule 9 of 
the Code the court can deal with the matter 
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in’ controversy so far as regards the rights 
and interests vis-a-vis the remaining respond- 
ents, it shall proceed so to decide. Reference 
in this connection may ba made to the case 
of State of Punjab v. Nathu Ram, AIR 1962 
SC 89. But as already stated earlier the ques- 
tion of incompetency of the appeal comes 
later. The question with regard to abate- 
ment on the death of a defendant or res- 
pondent in its turn has to be decided keev- 
ing in view Rules 2, 4 and 9 of Order 22 of 
the Code. Under the provisions of Order 22, 
Rule 2, where there are more defendants or 
respondents than one and any of them dies 
and where the right to sue survives against 
the surviving defendants or respondents alone, 
the court has to cause an entry to be made 
to that effect on the record and the suit or 
the appeal shall proceed as against the sur- 
viving defendants or respondents. Where, 
however, the right to sue does not survive as 
against the surviving defendants or respond- 
ents alone, there the provisions of Rule 4 of 
Order 22 will be attracted immediately. Under 
the provisions of Rule 4, an application must 
be filed to bring on record the heirs and legal 
representatives of the deceased defendant or 
respondent on whom the right of the deceased 
devolves and against whom the right to sue 
may be said to survive. Jf such an applica- 
tion is not made within the period of limita- 
tion, namely, 90 days from the date of death, 
then abatement occurs and the suit or appeal 
shall abate as against the deceased defendant 
or respondent. In the event of such an abate- 
ment taking place, an application under the 
provisions of Rule 9 of Order 22 must be filed 
within the period prescribed for setting aside 
such abatement. These provisions of the Code 
have been the subject-matter, of discussion on 
numerous occasions both in this Court as 
well as before the Supreme Court. In my 
view there are certain well-settled principles 
which can now be culled out from the deci- 
sions of the Supreme Court as well as this 
Court. These legal propositions can be for- 
mulated in these terms. If a case is covered 
by the provisions of Rule 2 of Order 22, 
there is no question of any application for 
substitution. ‘This will be a case where all 
the heirs of a deceased defendant or respond- 
ent are already on record in whatever capa- 
city they may be: the decisions of this Court 
in the case of Hifsa Khatoon v. Md. Salimar, 
AIR 1959 Pat 254 (FB) and in the case of 
Barmeshwar Nath Prasad Singh v. Babu Kuer 
Ral, AIR 1964 Pat 116 are authorities for 
the proposition that if all the heirs of a 
deceased defendant or respondent are already 
on record in whatever capacity they may be, 
the case is fully covered by Rule 2 of 
Order 22 and no application for substituticn 
of the heirs is necessary. The second pro- 
position which in my view is equally well 
settied is that where all the heirs of the 
deceased defendant or respondent are not on 
record, then an application in terms of the 
express provisions of Order 22, Rule 4 must 
be made, because in such a case it cannot 
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be said that the right to be sued against sur- 
vives only on such of heirs who are already 
on the record. One of the earliest decisions 
of this Court laying down this proposition was 
the case of Lilo Sonar v. Jhagru Sahu, AIR 
1925 Pat 123. This case was referred to with 
approval by the Full Bench of this Court in 
Hifsa Khatoon’s case (supra) where it was 
held “thus, it appears that, in this case all 
the legal representatives of the deceased were 
not on the record and, therefore, the right 
of appeal did not survive against the surviving 
respondents alone, but also against the per- 
sons other than those who were’ already on 
the record. In that view of the matter R. 2 
of O. 22 obviously had no application and it 
was, therefore, rightly held that an applica- 
tion for substitution in terms of Rule 4 of 
Order 22 had to be made.” To the same 
effect is the decision of the Supreme Court 
in Union of India v. Ram Charan, (AIR 1964 
SC 215) where their Lordships of the Supreme 
Court have laid down that the procedure 
under Rules 3 and 4 requires an application 
for the making of the legal representatives 
of the deceased plaintiff or defendant a party 
to the suit. It does not say who is to pre- 
sent the application. Ordinarily it would be 
the plaintiff who would file such an applica- 
tion as by the abatement of the suit. the de- 
fendant stands to gain. Whoever may choose 
to file an application is absolutely immate- 
rial. What, however, is mandatory is that 
an application has to be made for the purpose 
and if no such application is made within 
the period of time allowed by law, the suit 
must abate so far as the deceased plaintiff is 
concerned or as against the deceased defend- 
ant. The effect of such an abatement on the 
suit of the surviving plaintiff or the suit 
against the surviving defendant, however, de- 
pends upon other considerations. Therefore, 
where a party respondent dies although some 
of the heirs may be on the record, that can- 
not absolve the appellant of the duty to file 
an application in terms of Rule 4 of Order 22. 
The third proposition which is equally well 
settled, however, is that where upon the death 
of a defendant or a respondent an applica- 
tion is made bona fide within the period of 
limitation bringing only some of the heirs 
and legal representatives of the deceased on 
the record, then the law deems it to be a 
sufficient representation because an application 
in terms of Rule 4 has already been filed 
within the period prescribed. Reliance for 
this proposition may be placed upon the deci- 
sion of the Supreme Court in the case of 
Daya: Ram v. Shyam Sundar, AIR 1965 SC 
1049 and the Bench decision of this Court in 
the case of Barmeshwar Nath Prasad Singh, 
AIR 1964 Pat 116 (Supra). Even in the last 
mentioned contingency, however, it is now 
equally well settled that where an heir or 


Jegal representative of the deceased defendant 
or respondent is left out mala fide due to 
some ulterior motive or on account of fraud 
or collusion, then the legal fiction of such a 
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full representation of the estate will not be 
attracted and the suit or the appeal in such 
circumstances will also to be held to have 
abated against the deceased defendant or res- 
pondent. 


5. It would follow, therefore, on the 
facts of this case that since on the death of 
respondent No. 5 all his heirs and legal re-|- 
presentatives were not on the record and no 
application to bring on record any of such 
heirs was made within the period prescribed, 
abatement. did occur, only more so. on the; 
findings of the lower appellate Court. Re- 
garding the date of knowledge of the death 
as well as the existence of the mother of the 
deceased respondent No. 5, the Court below 
has not accepted the case of the appellants 
as true; in such circumstances, there was no 
application made bona fide within the period 
prescribed in terms of Rule 4 of Order 22 
and the appeal must be held to have abated 
as against deceased respondent No. 5. 


6. Learned counsel for the appellants 
invited our attention to the decision of the 
Supreme Court in Mahabir Prasad v. Jage 
Ram, AIR 1971 SC 742 for proposition that 
even if one of the heirs or legal representatives 
of a deceased respondent is on the record 
and no other heir or legal representative in 
existence is sought to be brought on record 
by making any application in terms of Rule 4 
of O. 22, no question of abatement can arise. J 
am afraid, learned counsel has generalised in 
too broad a manner the decision of the Supreme 
Court in that case. The case before 
their Lordships was based on these facts. 
Mahabir, his mother Gunwanti and his wife, 
Saroj Devi jointly filed a suit against their 
lessees of certain properties belonging to the 
plaintiffs. The suit was decreed but at the stage 
of execution on a technical objection having 
been raised by the defendants, the execut- 
ing Court refused to execute the decree in 
favour of Mahabir and the other two plaintiffs. 
Against the order of the executing Court 
only one of the  plaintiffs-decree-holders 
Mahabir preferred an appeal before the High 
Court making his mother Gunwanti and his 
wife Saroj Devi as parties respondents along 
with the contesting respondents who were 
the judgment debtors. During the pendency 
of the appeal, Saroj Devi aforesaid died. 
The High Court dismissed the appeal of 
Mahabir on the ground that the appeal having 
abated as against his wife Saroj Devi, the 
whole appeal had become incompetent. Be- 
fore the Supreme Court, the point which was 
canvassed was that there could not in such 
cases occur any abatement for the simple re- 
ason that R. 4 of O. 22 in terms could not ap- 
ply to the facts of that case. Rule 4 aforesaid 
contemplates the filing of an application for 
substitution where the right to sue does not 
survive against the surviving defendant or de- 
fendants alone. It was clear, therefore, that the 
right of Mahabir to prosecute the appeal did 
survive against the surviving respondents and 
as such no application in terms of Rule 4 
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was necessary. As a matter of fact, since 
Mahabir was prosecuting the appeal not only 
for his own benefit but also for the benefit 
of the other co-plaintiffs including Saroj Devi 
who had been made a party respondent, and 
the ground of attack in the appeal being com- 
mon to all three of them, namely, the appel- 
Jant and the other two respondents who were 
his mother and his wife, in terms of Rule 4 
of Order 41, the Court was expressly invested 
with the power and jurisdiction to grant a 
relief not only in favour of the appellant 
Mahabir but in favour of such of the res- 
pondents who had an interest common with 
and on the ground common to the appellant 
Mahabir in that case. It was on these facts 
and in these circumstances that their Lord- 
ships of the Supreme Court set aside the 
judgment of the High Court and remanded 
the case back holding that it was one of 
those cases where the provisions of Order 41, 
Rule 4 applied with full force and that in 


- such circumstances there could not arise any 


question of abatement especially when Maha- 
bir the appellant, as respondent Saroj’s hus- 
band, was her legal representative and was 
already prosecuting the appeal. This is in 
my view what the Supreme Court actually 
decided in the case. In my view, therefore, 
the court of appeal below has rightly held 
that the appeal in the lower appellate court 
at oe as against the deceased respondent 
o. 5. 


7. Apart from this, it must also be 
pointed out that the appellants cannot be per- 
mitted to raise the plea now that there was 
no abatement, since this Court having re- 
manded the case on the previous occasion to 
the -court of appeal below on the ground that 
the appeal had abated against deceased res- 
pondent No. 5 there, this point must be held 
to be barred by the principles of res judicata, 


8. That then brings us to the next 
question as to whether the whole appeal had 
become incompetent before the lower appel- 
late court. Learned counsel for the appellants 
„placed reliance upon a bench decision of this 
Court in the case of Digvijay Narain Singh v. 
Bibhunath Pandey, 1956 BLJR 445 for the 
proposition that if the suit is against joint 
torf-feasors then the death of one of them 
will not make the entire appeal incompetent. 
With great respect that decision cannot be 
pressed into service in support of the conten- 
tion of learned counsel on the facts of this 
case. In the case of Digvijey Narain Singh 
(supra), the concurrent findings of fact of 
the two courts below was that the defendants 
who were respondents in the second appeal 
before this Court were joint tort-feasors. So 
far as the instant case is concerned, as al- 
ready stated, irrespective of the averments in 
the plaint, the trial court while dismissing the 
suit definitely recorded the findings that the 
plaintiffs had no title and secondly that the 
defendants-respondents had acquired valid 
title by adverse possession. The appeal before 
the lower appellate court, therefore, could not 
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be held to be against any tort-feasors so long 
as the findings recorded stood. That being 
the position, the only relevant question which 
arises for consideration is as to whether it 
can be said that if the appeal would have 
been allowed to proceed against the remain- 
ing respondents, was there or not any possi- 
bility of two contrary or inconsistent decrees 
coming into existence? JI am of the view that 
the learned Additional Subordinate Judge was 
quite correct in holding that in the event of 
any decree being passed in favour of the 
appellants as against the remaining respond- 
ents, there would be two parallel and incon- 
Sistent decrees. The effect of one such decree 
would be to hold that the trial court’s decree 
dismissing the plaintiffs’ suit on the ground 
that respondent No. 5 had acquired title by 
adverse possession as against the plaintiffs- 
appellants was final and that of the other 
would be that the plaintiffs’ suit was neither 
barred by limitation nér adverse possession, 
although the claim as against the defendants 
and respondents was joint and indivisible and 
not in respect of any specific or identifiable 
plot or parcel of land. 


9. In the result, therefore, I think 
there is no merit in these appeals which are, 
accordingly, dismissed. But in the circum- 
stances of the case, there would be no order 
as to costs. 7 


S. N, P. SINGH, J. — I agree, 
Appeals dismissed. 
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AIR 1974 PATNA 341 (V 61 C 97) 
N. L. UNTWALIA, C. J. AND 


NAGENDRA PRASAD SINGH, J. 


M. Mushtaque Ali Khan and others, Peti- 
tioners v. The Magadh University and others, 
Respondents. 


Civil Writ Jurn. Case No. 195 of 1973 
with Misc. Judicial Case No. 156 of 1973, 
D/- 2-2-1974. 

Index Note:— (A) Magadh University 
Act, Statutes framed thereunder, Chap. XII, 
Art. 2 (1) — Froes the University get an 
authority to interfere with day-to-day manage- 
ment of an institution by imposing its own 
woo Body once affiliation is granted? 

0. 

Brief Note :— (A) If Article 2 (1) is read 
to mean that the University has authority to 
constitute a Governing Body in accordance 
with Article 2 (2), it will be ultra vires Arti- 
cle 30 (1) of the Constitution. Article 2 (1) 
is applicable to admitted colleges other than 
those established and maintained by minority 
communities having protection of Art. 30 (1) 
of the Constitution. Affiliation is granted only 
when the institution fulfils the requisite con- 
ditions and maintains requisite standard. AIR 
1958 SC 956, Rel. on. (Paras 30, 33) 
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Index Note :— (B) Constitufion of India, 
Art. 30 (1) — Admission of students of other 
communities — If students not belonging to 
particular minority which has established an 
institution are admitted to it, is it against the 
spirit of establishing a minority institution for 
the purpose of conserving language, culture 
and religion of that particular community? No, 

Brief Note :— (B) The scope of Arti- 
cle 30 (1) cannot be cut down by introducing 
in it considerations on which Article 29 (1) 
is based. It cannot, therefore, be said that 
only those institutions which have been esta- 
blished with the object of conserving the 
language, culture and religion of that parti- 
cular community are entitled to the benefit 
of Article 30 (1). (AIR 1969 SC 465 and 
AIR 1970 SC 2079, Followed). 


(Paras 31, 32) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1737, D. A. V. College, Jullun- 
dur v. State of Punjab 14 
AIR 1970 SC 259 = (1970) 1 SCR 172, S. K. 
Patra v. State of Bihar 14 
AIR 1970 SC 2079 = (1971) 1 SCR 734, 
State of Kerala v. Rev. Mother sil 
cial 
AIR 1969 SC 465 = (1969) 2 SCR. 73, W. 
Proost v. State of Bihar 14, 31, 32 
1969 BLIR 343 = ILR 47 Pat 965, Md. Abu 
Sayeed Ahmad Khan v. State of Bihar 14 
AIR 1963 SC 540 = (1963) 3 SCR 237, 
Sidhrajbhai Sabhai v. State of Gujarat 14 
ATR 1958 SC 956 = 1959 SCR 995, In re 
Kerala Education Bill, 1957 14, 33 
ATR 1958 Pat 359 = 1958 BLIR 160, Arya 
Pratinidhi Sabha v. State 14 
Basudeva Pd. and Narendra Pd. and 


others (in C. W. J. C. No., 195 of 1973) and, 


K. D. Chatterji and Ramananda Sinha (in 
M. J. C. No. 156 of 1973), for Petitioners; 
K. D. Chatterji, Ramananda Sinha, B. C. 
Ghosh and others in C. W. J. C. No. 195 
of 1973) and Basudeva Pd. and Mrs. Renuka 
Sharma (In M. J. C. No. 156 of 1973), for 
Respondents, 

C. W. J. C. No. 195 of 1973. 

NAGENDRA PRASAD SINGH, J. :— 
The petitioners have filed this writ applica- 
tion for quashing the order of the Magadh 
University (hereinafter referred to as the “Uni- 
versity”), dated the 18th January, 1973, a 
copy whereof is annexure “13” to the writ 
application, suspending the ad hoc Govern- 
ing Body of Mirza Ghalib College, Gava 
(hereinafter referred to as the “College”) and 
constituting an ad hoc committee of persons 
named in the said order to manage the affairs 
of the College until a Governing Body was 
constituted in accordance with the Statutes of 
the University, and also for quashing certain 
communications issued by the respondent Uni- 
versity, Copies whereof are annexures “8” 
series and “9” to the writ application. As- 
cording to the petitioners, the aforesaid order 
and the communications issued by the Uni- 
versity are unauthorised, illegal and arbitrary 
and amount to an invasion on the funda- 
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mental rights of the petitioners guaranteed 
a Article 30 (1) of the Constitution of 
ia. 


2. The case of the petitioners is that 
the Muslim Population of Gaya town and 
its neighbouring areas decided to start a 
Muslim Minority College in the town of Gaya 
for imparting modern and scientific education 
to the students of the Muslim minority Com- 
munity in a manner which would conserve 
their distinct language, culture and religion, 
and, with that end in view, a meeting was 
held on the 3rd November, 1968, which was 
at-ended by distinguished personalities of the 
Muslim community including Messrs. A. 
Hafeez, A. Salam and A. Salam Khan and a 
resolution was passed to that effect and it was 
decided to name the College as “Mirza 
Ghalib College, Gaya.” A copy of the said 
resolution is annexure “1” to the writ applica- 
tion. In that connection, another meeting was 
held on the 24th November, 1968, in which 
again several Muslim personalities participated 
and a resolution was passed resolving, inter 
alia, that a committee consisting of Professor 
Shakeel Ahmad, Professor Quamar Ahmad 
and Shree Mahboob Warsi, Advocate, be con- 
Stituted for carrying out the objects. It was 
also resolved that a bigger committee should 
be constituted named “Mirza Ghalib College 
Council” and whosoever would donate Rupees 
500/- would be a member of the said Coun- 
cil. In the said resolution, the following five 
persons were named as members of the Coun- 


cil: 

G) Sardar Latifur Rahman, 

(ii) Mahboob Warsi, 

Gii) Syed Muzaffar Nawab, 

Gv) Shafiqur Rahman, and_ 

{v) Abdus Salam Khan. 
The said resolution was signed by Shree A. 
Hafeez, who was nominated as the President 
of the College. A copy of the said resolution 
is annexure “24” to the “affidavit in reply to 
the application of the intervenors filed on be- 
half of the “petitioners”. 


3. Phe further case of the petitioners . 
is that, on the 25th January, 1969, an ad hoc 
Governing Body for the College was con- 
stituted consisting of 12 members, apart from 
the Principal and two teachers’ representatives. 
During this period, sufficient funds were col- 
lected from the Muslim community for the 
College and donations of 14 acres of land 
within the Gaya Municipality and 10 acres 
of bakasht land were made by the Muslims 
of the locality for the proposed College. On 
the ist February, 1969, an application was 
filed before the University for affiliation of 
the proposed College and Rs. 500/- was de- 
posited as inspection cost. A copy of the 
said application is annexure “2” to the writ 
application. In the said application it was 
mentioned that the elites and citizens of Gaya 
had decided to start and run a Muslim Mino- 
rity College in the town of Gaya which would 
“cater mainly to the educational needs and re- 
quirements of the students of the Muslim 
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Community.” Names of 12 persons to be 
members of the ad hoc Governing Body cf 
the College, apart from the Principal and two 
teachers’ representatives, were mentioned in 
the said application. Bye-laws and Rules of 
the College were framed which were duly 
approved and adopted at a general meeting 
of the committee and copies thereof were sent 


_ to the State Bank of India, Gaya and to the 


respondent University and others. The afore- 
said Bye-Laws and Rules were amended by 
the Councillors from time to time. A copy 
of the amended “Bye-Laws and Rules of 
Mirza Ghalib College, Gaya, 1971 is an- 
nexure “3” to the writ application. 


4. It is alleged that the respondent 
University, having received the aforesaid ap- 
plication, dated the 1st February, 1969, for 
affiliation, made certain queries under its com- 
munication, dated the 21st March, 1969, which 
were answered by a letter, dated the 3rd April, 
1969, by Shree A. Salam, the Secretary of 
the College. Copies of the aforesaid two com- 
munications are, respectively, annexures “4” 
and “5” to the writ application. The peti- 
tioners have stated in the writ application 
that, in compliance with the requirements, a 
sum of Rs. 10,000/- was deposited in cash 
as security and zamindari bonds for Rupees 
30,000/- were purchased and tendered and it 
was stated that the balance amount of Rupees 
20,000/- would be deposited by middle of 
May, 1969. But, in spite of all requisite con- 
ditions having been fulfilled, the respondent 
University rejected the application for affilia- 
tion by its letter, dated the 19th April, 1969, 
saying that there did not appear to be any 
need for the establishment of a new college. 
A copy of the said letter is annexure “6” to 
the writ application. 


5. A representation, dated the 19th 
May, 1969, was filed before the Chancellor 
of the University. On the 8rd January, 1970, 
the Secretary’ of the Chancellor addressed a 
demi official letter to the Vice-Chancellor of 
the University communicating the order pas- 
sed by the Chancellor on the aforesaid re- 
presentation, whereby the Vive-Chancellor was 
requested to eaxmine under what circum- 
stances a University could refuse the afiilia- 
tion to a College and as to whether such 
conditions existed to justify the refusal by 
the University. A copy of the said letter is 
annexure “16” to the “reply to the counter- 
affidavit of respondents Nos. 1, 3 and 4” filed 
on behalf of the petitioners. The Secretary 
of the College, thereafter, made. another ap- 
plication for affiliation to the University on 
the 19th June, 1970 giving all the details on 
the form meant for affiliation. Copies of the 
form duly filled in and the forwarding letter 


-are respectively, annexure “7” to the writ ap- 


plication and annexure “7/1” to the supple- 
mentary affidavit filed on behalf of the peti- 
tioners on the 22nd January, 1974. In the 
said form it was stated that Rs. 10,000/- had 
already been deposited on the 10th April, 
1969 and the balance of Rs. 50,000/- was 
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being deposited along with the said applica- 
tion, vide Payment Order of the local State 
Bank, dated the [9th June, 1970. The res- 
pondent University, however, in the meantime 
purported to nominate several persons as 
members of the Governing Body of the Col- 
lege under its letters, dated the 29th May, 
1971, the 30th May, 1971 and the 20th August, 
1971, copies of which are annexures “8” series 
to the writ application. The question of affi- 
liation was,, however, finally decided on the 
29th June, 1971 and affiliation was granted 
for sessions 1970-71 and 1971-72. The res- 
pondent University also purported to appoint 
Shree §. A. Salam as Convener of the Gov- 
erning Body by a letter, dated the 23rd 
August, 1971, a copy of which is annexure “9” 
to the writ application. It also addressed 
another letter, dated the 19th April, 1972 to 
the Convenor of the Governing Body asking 
him to send a panel of educationists for fur- 
ther action. A copy of this letter is an- 
nexure “10” to the writ application. 


6. It is the further case of the peti- 
tioners that authorities of the respondent Uni- 
versity illegally and arbitrarily purported to 
impose a Governing Body constituted by them, 
and the then Secretary of the College placed 
the matter before the ad hoc Governing Body 
of the College, instead of before the Council 
of the College, and some of the members of 
the then ad hoc Governing Body, by their 
resolution, dated the 16th May, 1972, illegally 


. accepted the imposition of a new and illegal 


Governing Body constituted by the University, . 


-on the condition that the minority character 


of the institution would be maintained. 
copy of the said resolution is annexure “11” 
to the writ application. When the Councillors 
of the College learnt about the aforesaid illegal 
action, a special emergent meeting of the 
Council was called on the 22nd September, 
1972 when it was resolved that the decision 
taken by some of the members of the ad hoc 
Governing Body on the 16th May, 1972 was 
illegal, uncalled for and without jurisdiction 
and the same was not binding on the College, 
being against the spirit of the Bye-Laws and 
the Rules of the College, under which a Mus- 
lim Minority College had been envisaged. In 
the said meeting a new Governing Body of 
16 persons was constituted by the Councillors. 
Out of them, 10 members were named and 
the remaining 6 were reserved for educa- 
tionists, guardians’ representative to be co- 
opted by the Governing Body, University re- 
presentative to be nominated by the Uni- 
versity, and for the Principal and two tea- 
chers’ representatives of the College. It was 
further resolved in the said meeting of the 
Council that the University be apprised of 
the new Governing Body consiituted by the 
Council. A copy of the said resolution is 
annexure “12” to the writ application. 

7. On the 18th January, 1973, the res- 
pondent University, however, suspended the 
Governing Body constituted by it earlier and 
constituted an ad hoc committee of 7 persons, 
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including respondent No. 7, to manage the 
affairs of the College until a Governing Body 
was constituted in accordance with the Statutes 
of the University. A copy of the said im- 
pugned order is annexure “13” to the writ 
application, which, according to the peti- 
tioners, amounts to an illegal, arbitrary and 
unauthorised interference by the respondent 
University with the fundamental right guaran- 
teed to the minority community under Arti- 
cle 30 (1) of the Constitution to establish and 
administer educational institutions. 


8 A counter-affidavit has been filed 
on behalf of respondents 1, 3 and 4, that is, 
on behalf of the University and its authori- 
ties. Another counter-affidavit, more or less 
similar to the counter-affidavit of the Uni- 
versity, has been filed by respondent No. 7, 
They challenge the assertions made by the 
petitioners regarding the establishment of the 
College by a_ minority community. According 
to them, the College had been established by 
the citizens of Gaya to commemorate the 
memory of the national poet, Mirza Ghalib, 
and for that purpose a meeting of the citizens 
of Gaya was held in August, 1968, which 
was presided over by Shree Shakeel Ahmad 
(respondent No. 7), who was a member of 
the Syndicate of the: respondent University. 
The meeting was attended by Hindus and 
Muslims both and there was no proposal to 
establish a minority institution with the object 
of conserving the language, script and culture 
of the Muslim community as such. The col- 
- lege was established with the help and co- 
operation of members of both the communi- 
ties. Later, on the Ist February, 1969, an 
application (Annexure “2”) was made for 
affiliation of the College to the respondent 
University, which was rejected by the Syndi- 
cate of the University and the decision was 
communicated to the College under a letter, 
dated the 19th April, 1969 (Annexure ‘“6”), 
against which a writ application, C. W. J. C. 
No. 123 of 1970, was filed before this Court, 
which was dismissed in limine on the 12th 
January, 1970. On the 19th June, 1970, an- 
other application for affiliation was made by 
the College and the said application was con- 
sidered by the University after a report sub- 
mitted by the Inspectors appointed by it for 
investigation of the requisite conditions for 
affiliation. The University decided to grant 
affiliation to the College for two sessions, 
1970-71 and 1971-72, which was approved by 
the Bihar State University Commission in its 
meeting held on the 19th/20th May, 1971. 
Thereafter, the University took steps for con- 
stitution of a Governing Body for the College 
in accordance with its Statutes. The Univer- 
sity representative was nominated by the 
Syndicate in its meeting held on the 22nd 
May, 1971, Members of different categories 
were also nominated and such nominations 
were communicated to the College under 
letters copies of which are annexures “8” 
series and annexure “9” to the writ applica- 
tion. According to the aforesaid respondents, 
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the affiliation had been granted on the foot- 
ing that the College was an ordinary educa- 
tional institution and it was never brought 
to the notice of the University by the peti- 
tioners or any body else on their behalf that the 
affiliation was being sought as a minority in- 
stitution. Some section of the people connect- 
ed with the College, mainly represented by 
the petitioners, started an agitation against the 
steps taken by the University for constitution 
of a Governing Body in accordance with the 
Statutes. However, a Governing Body, accord- 
ing to the Statutes, was constituted and it 
started functioning after November, 19772. 
Names of persons who were members of the 
said Governing Body have been mentioned 
in Paragraph 21 of the counter-affidavit filed 
on behalf of the University. It has been fur- 
ther asserted by the University that complaints 
about mismanagement were made soon after 
the constitution of the Governing Body and, 
being unable to find any solution, the Vice- 
Chancellor was compelled to dissolve the 
said Governing Body and to constitute an 
ad hoc committee of 7 persons by the impugn- 
ed order (Annexure “13”). In the counter- 
affidavit filed on behalf of the respondent 
University, it has been challenged that any 
Bye-Laws and Rules framed by the College 
were sent to the University. The authenticity 
of the printed Bye-Laws and Rules (An- 
nexure “3”) has also been challenged. 

9. An affidavit-in-reply to the writ ap- 
plication has been filed on behalf of respond- 
ents 12 and 13 supporting the averments made 
by the petitioners in the writ application. 


10. An application has been filed 
under the Rules of this Court and under 
Order 1, Rule 10, of the Code of Civil Pro- 
cedure, on behalf of 17 persons for being 
added as parties to the writ application, claim- 
ing to be interested in the establishment and 
running of the College. They support the 
stand taken by the University and respondent 
No. 7. The intervenors were heard in ac- 
cordance with Chapter XXIC of the Rules of 
this Court. 


11. A reply to the counter-affidavit as 
well as to the said intervenors’ petition and 
a supplementary affidavit have been filed on 
behalf of the petitioners. 

12. On the aforesaid statements and 
counter-statements made by the parties, the 
moot question for decision is whether the 
College was established as an educational in- 
stitution by the Muslim Minority, and as such, 
it has the protection of Article 30 (1) of the 
Constitution. Article 30 (1) of the Constitu- 
tion reads as follows :-—— 

_ “30 (1) All minorities, whether based on 
religion or language, shall have the right to 
establish and administer educational institu- 
tions of their choice.” 

13. Articles 29 and 30 of the Con- 
stitution of India occur in Chapter ‘Funda- 
mental Rights’, and they guarantee protection 
to the interests of the minorities, Article 29 (1) 
is in these words :— 
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“29 (1) Any section of the citizens resid- 
ing in the territory of India or any part thereof 
having a distinct language, script or culture of 
its own shall have the right to conserve the 
same.” 


14. Thus, under Article 29 (1), a mino- 
tity community, having a distinct language, 
script or culture, has the right to conserve 
the same. Article 30 (1) provides that all 
minorities, whether based on religion or lan- 
guage, shall have the right to establish and 
institutions of their 
choice. Any law or executive direction which 
seeks to infringe the said right would, to that 
extent, be void. .This aspect of the matter 
has been considered in several decisions of 
the Supreme Court as well as of this Court 
— vide In re: The Kerala Education Bill, 
1957, AIR 1958 SC 956; Sidhrajbhai Sabhai 
-v. State of Gujarat, AIR 1963 SC 540; W. 
Proost v. State of Bihar, AIR 1969 SC 465; 
S. K. Patro v. State of Bihar, ATR 1970 SC 
259; D. A. College, Jullundur v. The State 
of Punjab, AIR 1971 SC 1737; Arya Pratini- 
dhi Sabha, Patna v. The State of Bihar, AIR 
1958 Pat 359 and Md. Abu Sayeed Ahmad 
Khan v. State of Bihar, 1969 BLIR 343. 


15. Apart from the statements made 
on affidavit in the writ application that the 
College in question was established by the 
Muslim Minority Community with the finance 
raised by them for imparting education with 
the object of conserving their language, cul- 
ture and religion, reliance has been placed on 
behalf of the petitioners on the resolution, 
dated the 3rd November, 1968 (Annexure “1”’), 
from which it appears that the Muslims of 
Gaya town and its neighbourhood held a 
meeting which began with recitals from the 
Holy Quran and it was resolved that a Col- 
lege should be started for the Muslims and 
it should be named as “Mirza Ghalib Col- 
lege, Gaya”. Much emphasis has been laid 
by the petitioners on that part of the resolu- 
tion which says :— 


TOLUENE NA JALSE KI KARWAI QARI 
MUHAMMAD ASHIQ SAHEB KI TALA- 
BAT KALAM PAK SE SHURU HUI 
ZEHAN WO TAHFOOZ WO TARAQQI KE 
LIE EK MUSLIM AKLIYAT KALEJ KI 
SHADEED ZARURAT KO MAHSOOS KA- 
RTE HUE SHURKA NE MUNDARZE ZAIL 
CHAR TAJWIZ BA ITTFAK RAE SE 
MANZOOR KEE S 


to show that the meeting started with religious 
recitals. : 


16. The next document referred to is 
the resolution, dated the 24th November, 1968 
(Annexure “24°) which was passed in the 
second general meeting (AAM NASHISHT). 
In the said resolution names of the partici- 
pants have been mentioned and all of them 
belonged to the Muslim community. 

17. Reference was then made to the 
letter, dated the ist February, 1969 (Annexure 
2°") addressed by the then Secretary of the 
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liation of the College. The contents of this 
letter as well as the receipt thereof have not 
been disputed by the respondents. On the 
other hand, in paragraph 5 of the counter- 
affidavit filed by the University it has teen 
admitted that annexure “2” is a copy of the 
letter, dated the ist February, 1969 sent to 
the University. In the body of the said 
letter it has been stated as follows :— 


“Tt has been decided by the elites and 
citizens of Gaya to start, establish anc run 
a Muslim Minority College in the town of 
Gaya which will cater mainly to the educa- 
tional needs and requirements of the students 
of Muslim Community but will remain open 
for purposes of admission and education to 
all students irrespective of caste, colour and 
religion. The main object of establishing this 
college is to afford facilities mainly to the 


-youths of the Muslim Minority to receive 


education in their mother tongue as far as 
practicable and alsc religious education.” 


18. It was submitted by the petitioners 
on the basis of this letter that since the very 
inception it was being asserted by the peti- 
tioners that the College was being established 
as a Muslim Minority College and this fact 
was even brought to the notice of the res- 
pondent University. Our attention has been 
drawn also to the Bye-Laws and Rules of 
the College (Annexure “3”). In the preamble 
of the said Bye-Laws it has been stated as 
follows :— 


“For a Progressive and enlightened Demo- 
cracy it is necessary that all Sections and 
Classes of People are well educated and intel- 
jectually equipped to shoulder the responsibi- 
lities of a free nation. As the Muslim Mino- 
rity has lagged behind educationally, it is 
necessary to advance, foster and promote the 
education of the Community at a quicker 
pace. For implementing this, it has been felt 
hecessary to Start, establish and run a Muslim 
Minority College which will impart Modern 
and Scientific education to them as well as 
teach their Mother Tongue, in a manner 
that will conserve their Language and Culture 
distinctly. 

This institution will cater to their educa- 
tional needs by providing such facilities as 
are deemed necessary. 


Name and Purpose. 
+ + * * 
IV. The College shall primarily cater to 
the educational requirements of the Indian 
Muslims, but shall remain open for other 
Communities and Nationalities irrespective of 
Caste, Class and Religion.” 


In the body of the said Bye-Laws and Rules 
it has been mentioned as follows: 


BYE-LAWS AND RULES 


“Excepting the Clauses in the PREAM- 
BLE appertaining to the NAME AND PUR- 
POSE, the BYE LAWS AND RULES may 
be suitably amended, altered or deleted from 
time to time by a majority of two-thirds votes 
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of the Councillors in attendance in a meeting 
specially convened by the Secretary on de- 
mand by the Governing Body or on requisi- 
tion of one-third of the total number of the 
Councillors for the purpose, but such amend- 
ment, alteration or deletion shall not be re- 
pugnant to or inconsistent with the PREAM- 
BLE or the Clause appertaining to NAME 
AND PURPOSE ascan never be changed or/ 
and amended in any manner whatsoever.” 

Clause 1 of the Bye-Laws reads thus :— 


“i. There shall be a COUNCIL of the 
College from amongst the Members of the 
Muslim Community which shall be responsi- 
ble for the Establishment, General Adminis- 
tration, Finance and the Smooth running of 
the College.” 


19. It has been contended on behalf 
of the petitioners that there cannot be any 
doubt regarding the object of establishing the 
College in view of the clear declaration made 
in the preamble as well as in the different 
clauses of the said Bye-Laws and Rules which 
was to establish a Muslim Minority College. 
Reference has also been made in this connec- 
tion to a letter, dated the 3rd April, 1959 
(Annexure ‘5’) addressed to the University 
by the Secretary of the College, which is in 
reply to a letter, dated the 21st March, 1969 
of the respondent University making certain 


queries. In the said letter, dated the 3rd 
April, 1969 (Annexure “5”) it has been 


reiterated :— 

7 a few eminent persons of the 
locality assembled in a meeting held on 8-11- 
1968 under the Presidentship of Alhaj Mau- 
lana Abdul Karim, a Muslim divine. It was 
resolved in the meeting that a Muslim Mino- 
tity College after the name of Mirza Ghalib 
be opened at Gaya in the Centenary Year 
of the Great Poet Mirza Ghalib with effect 
from the ensuing academic session 
Besides, under the Constitution of the Indian 
Union, provisions have already been made 
to give all possible facilities and freedom to 
the minority communities for imparting educa- 
tion to their wards ......... = 

20. The next document relevant in 
this connection is the resolution of the Coun- 
cil of the College, dated the 22nd September, 
1972 (Annexure “12”), in which while chara- 
cterising the resolution, dated the 16th May, 
1972 of the ad hoc Governing Body as 
illegal, it was asserted :— 

T that the Resolution dated the 
16th May, 1972, passed at an emergent meet- 
ing by a elique of few members of the Former 
Ad Hoc Committee of Mirza Ghalib College, 
Gaya, although being in minority and falsely 
describing themselves as ‘Governing Body, 
accepting the Governing Body constituted by 
Magadh University, is entirely illegal, uncalled 
for and without jurisdiction and the same Is 
not binding on the Councillors and it is in 
clear ‘contravention and violation of the letter 
and spirit of the bye-laws and rules of Mirza 
Ghalib College, which clearly envisages a 
Muslim Minority College, exclusively esta- 


enp@evened 


see? enaseesstt 


M. M. Ali Khan v. Magadh University (N. P. Singh J.) 


A.I R. 


blished and administered by the members of 
that community.” 

The genuineness of annexures “5” and “12” has 
not been challenged, nor has it been disputed 
that such a letter and a copy of the resclu- 
tion were received by the University. The 
Jegality of the resolution, dated the 16th May, 
1972 (Annexure “11”) of the ad hoe Gov- 
erning Body is being disputed by the peti- 
tioners because by the said resolution the then 
ad hoc Governing Body purported to accept 
the Governing Body constituted by the Uni- 
versity. Nonetheless, even in that resolution 
the minority character of the College and its 
establishment by donation of the Minority 
community have been asserted-in these words: 


“Considered the Magadh University 
letter ......... and resolved that in the best 
interest of the development of Mirza Ghalib 
College, Gaya, to secure permanent affiliation 
and to preserve the minority status of the 
institution, the Governing Body constituted 
by the Magadh University Authorities is ac- 
cepted. 


Further resolved that the minority chara- 

cter of the College is not subject to any 
change as the College was established by the 
Muslim public and explicit mandate in this 
connection was issued to preserve its mino- 
rity status and donations raised with this high 
hopes from Muslim community only. The 
College has been established by the Muslim 
Minority according to the Constitution of 
India. The acceptance of the new Govern- 
ing Body according to the Magadh University 
Act and Statutes does not impinge or affect 
the Minority status.” 
Learned Counsel for the petitioners, during 
the course of arguments, drew our attention 
to the statement made in paragraph 22 of the 
writ application saying that respondent No. 7, 
who was the then Secretary of the ad hoc 
Governing Body of the College, addressed a 
letier to the Secretary, University Service 
Commission, forwarding a list of Principal 
and teachers who had been confirmed in their 
posts, for concurrence. In the said letter res- 
pondent No. 7 had stated that the College 
had been established by the Muslim Minority 
Community. There is no denial by respond- 
ant No. 7. On the other hand, in paragraph 
13 of the counter-affidavit filed by him, it 
has been stated that “any commitment ‘of 
the Secretary is not binding for the purposes 
of declaration of the College as minority 
institution.” 

21. The University and respondent 
No. 7 are disputing the denominational 
character of the College. But their objection 
is mainly based on two grounds— (i) that the 
donations by which the College was establish- 
2d were made not only by the members of 
the Muslim Community, but also by Hindus; 
and (ii) that in first application for affiliation, 
dated the Ist February, 1969, it was mention- 
ed that it was a minority College, but in the 
second application made on the 19th June, 
1970 it was not mentioned that it was a Mus- 
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lim Minority College and affiliation was not 
sought on that basis. 


22. Mr. K. D. Chatterji, learned 
Counsel appearing for the respondent Uni- 
versity, contended that, even if in the begin- 
ning there was some idea to give preference 
to the Muslim community, later it was aban- 
doned. In support of his contention, learned 
Counsel drew our attention to certain receipts 
regarding donations made by certain Hindus, 
copies of which were filed along with the ap- 
plication filed by the intervenor-applicants. 
All these receipts are of the year 1972, after 
the dispute had arisen. Then reference was 
made to the second application for affiliation, 
dated the 19th June, 1970 (Annexures “7” 
and “7/1”), to show that in the earlier appli- 
cation there was some mention regarding the 
College being a minority institution, but in 
the second application for affiliation there is 
no whisper regarding the institution being 
established or maintained by the Muslim 
Minority Community. Pointed exception has 
been taken by the respondent University to 
the words “Yes, under our own Bye-laws” 
mentioned against column No. 4 (a) of the 
form of the second application for affiliation 
(Annexure “7”). Column No. 4 (a) says— 


“Whether the institution shall be under 
the Management of a regularly constituted 
Governing Body?” 


The answer against this column is— 
“Yes, under our own Bye-laws.” 


It has been asserted that originally the word 
“Yes” only had been mentioned; but by sub- 
sequent interpolation the words “under our 
own Bye-laws” were typed. Petitioners have 
placed reliance on the words “under our own 
Bye-laws” for the purpose of showing that 
even in the second application it was stated 
that the College was to be governed 
by the Bye-laws framed by the College 
itself, and was. not to be governed 


“by the Statutes of the University. The 


original of annexure “7” has been pro- 
duced before us by Counsel appearing for 
the University to show the difference in the 
type so far as the words “under our own 
Bye-laws” are concerned. No doubt, there is 
some difference in the type; but it is very dif- 
ficult to say as to whether these words were 
typed before the application was filed before 
the University, or they were typed subsequ- 
ently while the application was in the custody 
of the University. The stand of the Univer- 
sity aprears to be that the interpolation had 
been made some time later while the applica- 
tion was in its custody. But then, it is for 
the University to explair as to bow this inter- 
polation could be mace when the application 
and the form were in its own custody. No 
explanation whatsoever has been given, and, 
as such, it is very difficult to arrive at a 
definite conclusion that the petitioners or 
somebody else on their behalf had made this 
interpolation after the affiliation had bccn 
granted by the University. I am not, hew- 
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ever, going to place much reliance on these 
words mentioned in annexure “7” for the 
purpose of deciding the question as to whe- 
ther the pctitioners havz been able to prove 
that the College had peen established as a 
Muslim Minority Coilege. 


23. In ray opinion, the fact that af- 
filiation wes granted on the basis of the se- 
cond application, in whick there was no men- 
tion regarding the College being a minority 
institution, is not of much consequence, be- 
cause in the Statutes there is no special pro- 
vision for granting affiliation to a mimority 
institution. The procedure for granting affi- 
liation is contained in Chapter XII of the 
Statutes framed under the Magadh Univer- 
sity Act, and, on requisite conditions being 
fulfilled, the Senate has to allow the applica- 
tion for affiliation. Moreover, to grant cr 
not to grant affiliation is different from inter- 
fering with the management of an institution. 
It is always open to the University to grant 
or not to grant affiliation, whether a parti- 
cular institution is a minority institution or 
not. But, merely because the affliation has 
been granted by the University, it will not 
clothe the University with power to interfere 
with the management of an institution. 


24. It was also submitted that a writ 
application, C. W. J. C. No. 123 of 1970, hel 
been filed before this Court on the 8th Janu- 
ary, 1970 by respondents 12 and 13 and peti- 
tioner No. 7 against the University for quast- 
ing an order contained in the letter, dated 
the 19th April, 1969 (Annexure “6” to the 
present writ application) rejecting the first ap- 
plication for affiliation filed on behalf of the 
College and the said writ application was dis- 
missed in limine on the 12th January, 1970. 
According to the University, the petitioners 
cannot raise the same issue again in the pr-- 
sent writ application. In my opinion, this 
argument is miscenceived inasmuch as the 
said writ application had been filed for quash- 
ing the resolution of the respondent Univer- 
sity rejecting the application for affiliation of 
the College. In the present writ application 
that order is no more questioned, because, 
admittedly, later, on the second application, 
the university has granted affiliation to the 
College. We do not know under what cir- 
cumstances that writ application was dis- 
missed —- may be, due to the fact that the re- 
»resentation before the Chancellor was then 
pending, which fact had been mentioned in 
the earlier writ application saying that the 
petitioners had filed a representation before 
the Chancellor against the imprgacd commu- 
nication, dated the 19th April, 1969, and that 
they had not received any reply. From the 
records of the present case it apnocarg that, 
before that writ apnlication was filed in this 
Court, fhe Chancellor hed passed on order 
which was cominuuicated by his Secretayy in 
his aforesaid demi offeial letter dated. the 
3rd January, 1970 (Aunexure “16” in the pro- 
sent casc). Perhaps, th: petitioncrs of that 
writ application did not know abou: ib tH 
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then. One thing is, however, relevant in that 
counection that in the writ petition also the 
petitioners had asserted that, on the 3rd 
November, 1968, a decision had been taken 
to establish a Muslim Minority College and 
that the College was a Muslim Minority Col- 
lege. But that, however, was not the matter 
in issue in the earlier writ application. As 
such, in my opinion, the dismissal of the 
earlier writ application cannot operate as res 
judicata so far as the present writ application 
is concerned. 


25. According to the respondent Uni- 
versity and respondent No. 7, the first mcet- 
ing in connection with the establishment of 
the Coilege was not held on the 3rd Novem- 
ber, 1968, but on the 20th August, 1968, and 
a copy of the resolution of that meeting has 
beun annexed as annexure “A/7” to the coun- 
ter-afidavit filed on behalf of respondent 
No. 7, which has been relied upon by the 
respondent University. The said resolution 
bears the signatures only of respondent No. 7 
and one Shaheed Ahmad Sowaib, who is ap- 
plicant No. 1 in the intervenors’ petition, sup- 
porting the case of respondent No. 7. Apart 
from the said annexure “A/7’’, there is no 
other document on the records of the case to 
corroborate the fact that any such meeting 
was held on the 20th August, 1968. 


26. As already stated, the genuineness 
of the Bye-Laws and Rules (Annexure “3”) is 
being challenged by the University as well as 
by respondent No. 7. The preamble of the 
Bye-Laws and other parts, which have been 
extracted above, go to support the case of 
the petitioners that the College was establish- 
ed as a minority institution. Neither the res- 
pondent University nor respondent No. 7 has 
brought to our notice any material to hold 
that annexure “3” has been brought into ex- 
istence to support the case of the petitioners 
here. On the other hand, it may be men- 
tioned that Annexure ‘3’ is Bye-Laws and 
Rules of 1971. It has been stated by the 
petitioners in paragraph 9 of the “Reply to 
the counter-affidavit of respondents Nos. 1, 3 
and 4” that Bye-Laws of 1969 had been 
made Annéxure “2” to C. W. J. C. No. 123 
of 1970 and a copy thereof had been served 
on the Counsel of the University. The pre- 
amble of “Bye Laws and Rules of Mirza 
Ghalib College 1969” (Annexure “2” to 
C. W. J. C. No. 123 of 1970) was, more or 
less, identical to the Bye Laws and Rules of 
1971 (Annexure “3” here) except a few 
changes here and there. The relevant por- 
tion of the preamble was as follows:— 


“As the Muslim minority has lagged be- 
hind Educationally. it is necessary to advance 
foster and promote the education of the 
community in their mother tongue at a quicker 
pace. For implementing this, it has been 
felt necessary to start, establish and run a 
Muslim Minority College which will impart 
Modern and Scientific education in their 
mother togue (Urdu) and in a manner that 
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will conserve their distinct language, culture 
and religion.” 


Even clause IV under the heading “Name 
and Purpose” was almost the same.— 


“TV. The college shall primarily cater to 

the educational requirements of the Muslims, 
but shall remain open to other communities 
as well irrespective of caste, class and reli- 
gion.” 
In the Bye-Laws of that year also there was 
restriction on the power to amend the pre- 
amble. In 1969-70, there was no controversy 
regarding the minority nature of the insti- 
tution: the controversy was whether affilia- 
tion should be granted or not. In that view 
of the matter, there is no substance in the 
contention of the learned Counsel for the 
University and respondent No. 7 that the Bys- 
Laws and Rules of 1971 (Annexure “3’’) is a 
manufactured document. 


27. To challenge the contents of the 
preamble of Annexure “8”, the intervenors 
have annexed a copy of the prospectus of 
the College for the year 1970-71 marked An- 
nexure “B/15”. Reliance has been placed by 
the contesting respondents on the following 
statement in the said prospectus: 


“This college has been established by 
the admirers of Mirza Ghalib, the great 
national poet of Hindustan. It shall be the 
endeavour of the sponsors and management 
of the college to develop secularism, demo- 
cracy and sense of national integration among 
the students and staff of the institution.” 


The genuineness of this prospectus has been 
seriously challenged by the petitioners on the 
ground that it is a forged and fabricated 
Tn brought into existence in the year 


28. In the reply filed by the peti- 
tioners to the intervenors’ petition, in para- 
graph 8, it has been stated that Annexure 
“B/15” is a forged document, and it was print- 
ed in June, 1973. The petitioners have an- 
nexed a copy of Bill No. 2803, dated the 
20th June, 1973, granted by the printer of’ 
Annexure “B/15” with a certificate that the 
said prospectus was printed in June, 1973. 
The original certificate on a copy of the said 
prospectus and the original bill were also 
shown to us during the course of hearing. 
In aforesaid Para.8 it has been further stated 
that genuine prospects for 1970-1971 was 
printed in July, 1970, and the petitioners have 
annexed a copy of the certificate of the 
printer and a copy of the bill, dated the 14th 
July, 1970. Learned Counsel produced a 
copy of the prospectus for 1970-71 with the 
certificate of the printer. In this praspectus 
there is a statement to this effect:— 

“This college has been established by the 
Muslim Minority community but its doors 
shall remain open for members of all com- 
munities.” 

29. During arguments, Counsel for 
the University produced a copy of the pros- 
pectus for the year 1970-1971 similar to An- 
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nexure “B/15” from the file of the University. 
But it was stated on behalf of the University 
that the University was not in ə. position to 
a genuine or forged 
document, although it was ti one of the files 
of the University. It was alsc stated that 
the University does xot know how it was 
placed in the file. Respondent No. 7 had 
filed a petition that the Universitv be direct- 
ed tc produce a copy of the prospectus for 
the session 1970-71, that is, Annexure “B/15”. 
Even the intervenors, who produced the afo- 
rezaid prospectus for the year 1970-71 (An- 
nexure “B/15°) in support of the case of res- 
pondeni No. 7 and the University that the 
(College had been established by the admirers 
of Mirza Ghalib, and not by the Muslims, 
later, during the course of argumenis, were 
not in a position to vouchsafe the genuine- 
ness of the said document, and they referred 
tc paragraph 10 of the “rejoinder to the aff- 
davit in reply to the intervenors’ application” 
filed by them where it was stated that they 
collected it from students of the College who 
were supplied with this prospectus from the 
College office. It, however, appears that, 
after the certificates and the bills from the 
printer, referred to above, were filed before 
this Court saying that Annexure “B/15”, 
though purporting to have been printed in 
the year 1970, had ben actually printed in 
June, 1973, none of the contesting respon- 
dents is prepared to take the responsibility 
ae the genuineness of Annexure 
$ B ün >. / 
30. On behalf of respondent No. 7 an 
objection has been taken regarding the main- 
tainability of the present writ application as 
filed. It has been contended that the peti- 
tioners have not challenged the vires of the 
Statutes framed by the University not making 
any provision for minority institutions. Ac- 
cording to learned Counsel for respondent 
No. 7, Article 2 (i) of Chapter XII of the 
Statutes says— 

“Every college already admitted or when 
admitted, shall be under the management of 
a Governing Body constituted in accordance 


with the provisions laid down herein under 


Article 2 (2).” 

and, as such, once the affiliation has been 
granted by the University, it has authority 
to constitute a Governing Body in accordance 
with Article 2 (2). In my opinion, this con- 
tention on behalf of respondent No. 7 is mis- 
conceived. From the aforesaid provision it 
cannot be read that once affiliation is grant- 
ed the University gets an authority to inter- 
fere with the day-to-day management of the 
College. If we are to read the aforesaid pro- 
vision to mean that, per se, it will be ultra 


|vires in view of Article 30 (1) of the Consti- 


tution. In my judgment, the said provision 
is applicable to admitted Colleges other than 
those established and maintained by minority 
communities having the protection of Arti- 
cle 30 (1) of the Constitution. 

ol. On behalf of respondent No. 7 
our attention was drawn to the second ap- 
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plication for aÑmliatiogp (Annexure “7”) where 
under the heading ‘subjects’ Hindi, English, 
Bengali, Principal Hindi and Principal Ben- 
gali are mentioned, and it was contehded 
that that was against the spirit of establish- 
ing a minority college for the purpose of 
conserving language. culture and religion of 
that particular community. In this <cunec- 
tion learned Counse], made a reference te a 
few lines of the letter, dated the Ist Febru- 
ary, 1969, the first application for affiliation 
(Annexure “2”) where it was mentioned that 
“Students of other communities will have 
option to receive education in their respec- 
tive mother tongues and to study their own 
religion providec the total strength of such 
students at any time merit such an arrange 
ment to be made.” In my view, neither the 
aforesaid statement made in annexure “2” 
nor the subjects mentioned in the aforesaid 
form ‘are inconsistent with the denominational 
nature of the institution. As was observed 
by the Supreme Court in ATR 1969 SC 465, 
the minorities have a special right to establish 
educational institutions of their choice and 
the said choice is not limited te institutions 
seeking to conserve language. script or cul- 
ture and “the choice is not taken away if 
the minority community having established an 
educational institution of its choice also ad- 
mits members of other communities.” The 
same view was reiterated in State of Kerala 
v. Rev. Mother Provincial, AIR 1970 SC 2079 
and it was held that, under Article 30 (1) of 
the Constitution, the minority has a right to 
establish an institution of its choice. which 
means bringing into being of an institution 
either by a single philanthropic individual of 
that particular community or by contributions 
raised by several members of the community; 
the intention in either case must be to found 
an institution for the benefit of the minority 
community. In that connection, Hidayat- 
a C. J., speaking for the Court, observ- 

“It is equally irrelevait that in addition 
to the minority community others from other 
minority communities or even from the majo- 
rity community can take advantage of these 
institutions. Such other communities bring 
in income and they do not have to be turn- 
ed away to enjoy the protection.” 


32. Learned- Counsel for respondent 
No. 7 laid much stress on the following lines 
in the above judgment: 


“The position in law is the same and the 
intention in either case must be to found 
an institution for the benefit of a minority 
community by a member of that community.” 
and urged that, in view of the aforesaid ob- 
Servation, the mere fact that the institution 
has been established by a minority community 
is not enough; it must be shown that it is 
for the benefit of the minority community 
concerned. Learned Counsel submitted that 
Articles 29 (1) and 30 (1) of the Constitution 
have to be read together, meaning there- 
by that only those institutions which have 


* 
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been established with the object of consery- 
ing the language, culture and religion of that 
particular community are entitled to the 
‘benefit of Article 30 (1). In my judgment, 
this submission is directly against the pro- 
nouncements of the Supreme Court in seve- 
ral cases where it has been held that the 
‘scope of Article 30 (1) cannot be cut down 
by introducting in it considerations on which 
Article 29 (1) is based. In the aforesaid case 
of Father W. Proost, AIR 1969 SC 465, 
firstly, Article 30 (1) was referred to and 
then Article 29 (1), and it was observed: 


“The latter article is a general protection 
which is given to minorities to conserve their 
language, script or culture. The former is a 
special right to minorities to establish edu- 
cational institutions of their choice. This 
choice is not limited to institution seeking to 
conserve language, script or culture and the 
choice is not taken away if the minority com- 
munity having established an educational ins- 
titution of its choice also admits members 
of other communities.” 


Moreover, most of these denominational ins- 
titutions are for the benefit of the communi- 
ties concerned. As would appear from the 
Bye-Laws and Rules (Annexure “3’’), under 
the heading “Name and Purpose”, Clause IV, 
which has been quoted above, this College 
is to primarily cater to the educational requir- 
ments of the Indian Muslims; it is however, 
open to other communities and nationalities, 
irrespective of caste, class and religion. 


33. It was lastly contended on behalf 
of the contesting respondents that the Uni- 
versity should have some right to protect the 
interest of the institution when it grants affi- 
liation to such an institution. In my opinion, 
there is no right to any institution, whether 
established by a minority community or not, 
to get affiliation. Affiliation is granted by 
the University only when the institution ful- 
fils the requisite conditions and maintains 
the requisite standard. As was observed by 
S. R. Das, C. J. In AIR 1958 SC 956. 


“The right to establish educational insti- 
tutions of their choice must, therefore, mean 
the right to establish real institutions which 
will effectively serve the needs of their com- 
munity and the scholars who resort to their 
educational institutions. There is, no doubt. 
no such thing as fundamental right to recog- 
nition by the State but to deny recognition 
to the educational institutions except upon 
terms tantamount to the surrender of their 
constitutional right of administration of the 
educational institutions of their choice, is in 
truth and in effect to deprive them of their 
rights under Art. 30 (1).” A 

3d. On a consideration of the facts, 
the circumstances and the materials on re- 
cord, it has to be held that the petitioners 
have been able to prove the denominational 
character of the Mirza Ghalib College, Gaya. 
Once that is held, as a necessary corollary, 
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i 
it has to be held that the respondent Uni- 
versity cannot interfere with the day-to-day 
management of the College by imposing its 
own Governing Body. 


35. In the result, the application is 
allowed and the impugned order, dated the 
18th Fanuary, 1973 (Annexure “13”) as well 
as the communications connected therewith 
(Annexures “8” series and “9”) are quashed. 
In the circumstances, however, there will be 
no order as to costs. 


M. J. C. No. 156 of 1978: 


36. The opposite party to this mis- 
cellaneous judicial case, A. Salam Khan, along 
with 13 others had filed the above mentioned 
C. W. J. C. No. 195 of 1973 before this 
Court for quashing the order of the Magadh 
University, dated the 18th January, 1973, 
constituting an ad hoc committee of persons 
named in the said order to manage the af- 
fairs of Mirza Ghalib College, Gaya, on the 
ground that the said order amounts to an 
interference with the rights of the petitioners 
of the writ application to manage the affairs 
of the said College, which has been establish- 
ed by the Muslim Minority Community. 

37. The writ application was admit- 
ted on the 5th March, 1973 and a Bench 
of this court constituted an ad hoc com- 
mittee consisting of the District Magistrate, 
Gaya, petitioners Nos. 1, 2 and 5, respondent 
No. 8, of the said writ application and the 
Principal of the College and one person to 
be nominated by the Magadh University. It 
was further directed that no other committee, 
either appointed by the Council of the peti- 
tioners or the Magadh University, shall func- 
tion till the said order of this Court remain- 
ed in operation. By another order, dated 
the 16th May, 1973, the Bench modified the 
aforesaid order, dated the 5th March, 1973 
and added two more members to the ad hoc 
committee, namely, Professor S. Shakil Ahmad 
and Shri M. Z. Alam. 


38. It appears that in an issue of the 
‘Searchlight’, dated the łith June, 1973 
(Morning Edition), an advertisement was pub- 
lished under the signature of Shree A. Salam 
Khan (Petitioner No. 7 to the writ applica- 
tion) inviting applications for admission to 

A., I. Se. B.A. and B.Sc. classes, peti- 
tioner No. 7 describing himself as ‘Secretary, 
Council, Mirza Ghalib College, Gaya’. fn 
an Urdu daily, Sada-e-aam, dated the 7th 
June, 1973 (out station) and 6th June, 1973 
(local) an appeal was also published by peti- 
tioner No. 7 requesting the guardians to get 
their wards admitted in the said College. 


39 On the 30th August, 1973, the 
University filed this application under Arti- 
cle 215 of the Constitution and Section 12 
of the Contempt of Courts Act for prose- 
cuting the opposite party-petitioner No. 7 to 


the writ application for having violated the 
orders of this Court. According to the 


University, the aforesaid publications amount 
to contemptuous disregard of the orders of 
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this Court and the opposite party should be 
punished for the same. Copies of the afore- 
said publications have been annexed to this 


« application. 


49. A counter-affidavit has been filed 
by the opposite party stating that he is the 
Secretary of the Mirza Ghalib College Coun- 
cil, and not the Secretary of any committee 
appointed by the Council, and he has highest 
regard for this Court. It has also been stated 
that he has neither committed any contempt 
of the orders of this Court nor did he in- 
tend to do so. According to the opposite 
party, the aforesaid publications were, more 
or less, in the nature of an appeal to the 
desirous candidates in the interest of the ins- 
titution and did not amount to any disregard 
of the orders of this Court. 


4i. Learned Counsel for the opposite 
party has submitted during the hearing of 
this application that it was a mere appeal 
on behalf of the Council for the benefit of 
the candidates for whom the institution had 
been established and those publications do 
not amount to an interference with the 
management of the institution during the pen- 
dency of the writ application. In my opinion, 
no, doubt the publication in the Urdu daily 
(Annexure “2”) is an appeal, as contended 
by the opposite party, but so far as the pub- 
lication in the ‘Searchlight’ is concerned, there 
cannot be two opinions that the opposite 
party was not at all concerned with inviting 


” applications from candidates for admission to 


the College. In my opinion, however, the 
mistake on the part of the opposife party in 
publishing the said item was not intentional 
and perhaps under bona fide belief that the 
same would not amount to violating the 
orders of this Court passed in the writ ap- 
plication. In that view of the matter, a 
lenient view of the matter should be taken. 


_In the circumstances, there is no need to pro- 


ceed against the opposite party for contempt 
of the orders of this Court. 


42. The application 
rejected. 


UNTWALIA, C. J.:— I agree. : 
Order accordingly. 


is, accordingly 
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Firm Harnarain Rajnarain and _ others, 
Petitioners v. Smt. Tara Sinha, Opposite 
Party. 


Civil Revn. No. 235 of 1973, D/- 1-2-1974 
from order of Janki Prasad Sinha, Addi. 
Sub J., 2nd Court, Arrah, D/- 28-1-1973. 


Index Note:— (A) Civil P. C., O. 5, 
R. 19 — Service of summons — Affidavit by 
process server — Statement about service 
not affirmed by process server but by Nazir 
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— It is not affidavit of process server. 
(Pars 7) 


Index Note:— (B} High Court Rales and 
Orders — Patna High Court Rules, Part 1, 
Ch. 2, R. 55 — Applicability —- Is the rule 
governed by R. 54 so as to apply only to 
summons in suits by partneship firms alone? 
No. It applies to all suits. 

(Para 9) 


Chronological Paras 


= 83 Mad LW 137 

(FB), Parasurama Odayar v. Appadurai 
Chetty 8 
AIR 1948 Cal 165 == 82 Cal LJ 278, 
Aswihi Kumar Das Gupta v. Karamat Ali 
Khan 4 


Braj Kishore Pd. No. 2 and Yogesh 
Chandra Verma, for Petitioners; S. P. Sri- 
vastava, for Opposite Party. 


ORDER:— This is an application by 
the plaintiffs against an order by which the 
appellate court has allowed the opposite 
party’s application under Order IX, Rule 13 
of the Civil Procedure Code (hereinafter to 
be referred to as the ‘Code’) and set aside 
the ex parte decree dated 3-7-1968 passed in 
Money Suit No. 21 of 1967. 


2. The facts lie in a short compass. 
The plaintiffs, who do business, claim to re- 
cover certain amount of money from the 
opposite party as price of goods having been 
supplied by them to the opposite party. The 
said suit was numbered as Money Suit No. 21 
of 1967 of the court of Munsif, second 
court, Buxar. The defendants in the said 
money suit were three in number including 
the opposite party, Smt. Tara Sinha. The 
other two defendants were said to be the 
agents of the opposite party through whom 
the opposite party had received the goods 
from the plaintiffs. The suit was decreed ex 
parte on the 3rd of July, 1968. The oppo- 
site party thereafter filed a petition under 
Order IX, Rule 13 of the Code for setting 
aside the ex parte decree. This application 
was filed on the 15th of July, 1969, that is 
much beyend 30 days from the passing of 
the ex parte decree. 


Cases Referred: 
AIR 1970 Mad 271 


3. The petition was resisted by the 
plaintiffs and one of the main grounds was 
the ground of limitation. According to the 
plaintiffs, the summons had been duly serv- 
ed; the opposite party defendant No. 1 hav- 
ing been served on the 29th of April, {967 
in terms of Order V, Rule 17 of the Code 
and the other two defendants, by a substi- 
tuted service in terms of Order V, Rule 20 
of the Code, on the 2nd of June, 1968, The 
parties led evidence with regard to their res- 
pective cases, the defendant No. 1 asserting 
that she had no knowledge whatsoever of 
the suit prior to the 4th of July, 1969, and 
the plaintiffs asserting tothe contrary. Both 
the parties produced witnesses. The opposite 
party, as applicant, examined two witnesses 
and the plaintiffs also examined two wit- 
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nesses. The learned Munsif considered all 
the evidence produced by the parties and in 
one of the paragraphs of his order observ- 
ed “as I have held that summons ofthe suit 
was properly served upon the applicant, it 
has got to be held that the present applica- 
tion is not maintainable”. None of the fore- 
going paragraphs of his order, however, show 
that he held like that. The learned Munsif 
in fact without finding that the summons of 
the suit had been properly served, in any 
of the preceding paragraphs, has made that 
observation. Be that as it may, the applica- 
tion under Order IX, Rule 13 of the Code 
having been dismissed, it was appealed 
against. The appellate court came-to the 
conclusion that the summons had not been 
duly served and that the applicant got the 
knowledge of the ex parte decree only on 
the 4th of July, 1969. It, therefore, allowed 
the application under Order IX, Rule 13 of 
the Code holding it to have been filed with- 
in time and also good on merits. It is 
against this order that the civil revision ap- 
plication has been filed before this Court. 


4, Mr. Braj Kishore Prasad No. I 
has submitted that the appellate court had 
acted with material irregularity in so far as 
it concerned its finding on the question as to 
whether or not the summons had been duly 
served. According to Mr. Prasad, the order 
was bad, firstly, for the reason that it had 
committed an error of record in observing 
that an affidavit as required from the serving 
peon had not been filed in respect of the 
service of summons under Order V, Rule 17 
of the Code on defendant No. 1 and, second- 
ly, on the ground that although the provi- 
sion of Rule 14 of Chapter II of the Gene- 
ral Rules and Circular Orders of High 
Court of judicature af Patna, Volume I, was 
not at all applicable to the summons, the ap- 
pellate court had made it applicable. An 
alternative argument was also made that in 
case the said Rule 14 was held to be applic- 
able, it was merely directory and not manda- 
tory. One of the further arguments was 
that the substituted service having been made 
on all the defendants, that service also should 
have been considered by the appellate court 
which it had failed to do. Mr. Prasad went 
to the length of saying that mere entry in 
the order sheet of the court was good proof 
of service of summons. In support of that 
he has relied upon a decision of the Cal- 
cutta High Court in Aswini Kumar Das 
Gupta v. Karamat Ali Khan, AIR 1948 Cal 
165. According to Mr. Prasad, therefore, the 
order passed by the appellate court being 
fraught with material irregularity was fit te 
be set aside and the order ‘passed by the 
trial court was fit to be restored. 


5. Mr. Srivastava appearing for the 
opposite party has submitted, firstly, that the 
appellate court had committed no error of 
record with regard to the non-filing of af- 
fidavit by the serving peon and, secondly, that 
Rule 14 of the aforesaid Rules was fully 
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applicable to service of summons in the ins- 
tant case and the court below had commit- 
ted no error of law in holding the service 
to be not proper. Mr. Srivastava further sub- . 
mitted that since the finding arrived at by 
the appellate court that the summons had not 
been duly served on the defendant and that 
the defendant learnt about the ex parte de- 
cree only on the 4th of July, 1969, being a 
finding of fact based on cogent and valid 
materials, this Court ought not to interfere 
with its order and more so when substantial 
justice had been done in the case. 


6. The first question which Mr. Pra- 
sad for the petitioners has raised relates to an 
error of record concerning non-filing of the 
affidavit by the serving peon. Now the learned 
Munsif had observed that an affidavit as re- 
quired by law had in fact been filed by the 
serving peon and that such an affidavit was 
Ext. C.. I have seen Ext. C.. The learned 
Subordinate Judge who heard the appeal 
held that in proof of the summons having 
been properly served, the serving peon had 
not furnished an affidavit or a verification of 
the identifier. I have seen the service re- 
port. I think the observation made by the 
learned Subordinate Judge is correct. Ext. C 
is not an affidavit at all. On the back por- 
tion of the summons, the serving peon has 
Stated that he met defendant No. 1, who re- 
fused to take the summons and to sign 
acknowledgment and that, therefore, a copy 
of the summons was hung on the north fac-. 
ing house of respondent No. 1. This has 
been signed by two persons as witnesses, 
Rameshwar Tiwary and Suresh Singh and 
and this report of the serving peon is affirm: 
ed by the Nazir of the Court. The learn 
ed Munsif has thought that this was an affi- 
davit of the serving peon since the service 
report had been affirmed by the Nazir. In 
my opinion, it is not so. 


7. An affidavit is a statement in writ- 
ing, with oath of the maker of the state- 
ment subscribed to it before an authority 
authorized to administer oath. The oath 
about the truth of the statement must be of 


-the person making the statement. The Civil 


Procedure Code has prescribed a special form 
being Form 11 of Appendix B ofits First 
Schedule for affidavit by process server of sum- 
mons or notice. The mere affirmation by 
Nazir about the service report, made by the 
peon, on the back of the notice, is any thing 
but an affidavit as required in terms of the 
said form. In the instant case the state- 
ment about the service of summons having 
been effected on defendant No. 1 in terms of 
Order V, Rule 17 of the Code is of the pro- 
cess server, but the affirmation of the state- 
ment is not by the process server but by 
the Nazir. In my opinion, this is not an aff- 
davit as required for the purpose of Order V, 
Rule 19, of the Code. The learned Subordi- 
nate Judge has, therefore, committed no 
error of record in saying that there is no affi- 
davit by the process server. 
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8. The importance of such an affi- 
davit has been very well put in a Fuil Bench 
decision in AIR 1970 Mad 271. It reads 
thus:— 


“Tf there is an affidavit, it means that 
the serving Officer has stated something on 
oath and, if the statement turns out to be 
false he could be prosecuted. That itself 
would put him on guard and make him adhere 
to the truth as far as possible and would 
minimise: the chances of a false return of 
service. It is with the same object that the 
Court is required to examine him on oath 
where he has not verified the return by an 
affidavit before the prescribed officer (Nazir). 
We know of numerous instances where defen- 
dants and judgment debtors come to the 
Court and state that the process-server has 
not come to their place at all and that the 
alleged affixure is a myth; and there are seve- 
tal cases where such a contention of the 
defendant or a judgment debtor has been ac- 
cepted by the Courts. Such a danger would 
be minimised if the Court adheres to the pro- 
visions of Order V, Rule 19. If it makes it 
a point to question the serving Officer as to 
what he did when he went to the village and 
what attempts he made to get at the defen- 
dant. there is no doubt that the service would 
be more real and effective than it would be 
otherwise. We cannot really over-emphasise 
the importance of this provision. Very 
often there is room for thinking that the 
Court does not even look into the return, 
but simply says “Service sufficient, defendant 
absent; set ex parte”. That defeats the salu- 
tary purpose for which the detailed provisions 
have been enacted with anxiety by the Legis- 
lature.” 


9, Although it is not now necessary 
to deal with the further contention of 
Mr. Prasad that the provisions of Rule 14 of 
the General Rules and Circular Orders of 
High Court concerning service of the sum- 
mons have been wrongly applied by the 
learned Subordinate Judge, but all the same 
I will briefly deal with this point. According 
to Mr. Prasad, R, 14 (which is now equi- 
valent to Rule 55 of Chapter II, Part I of 
the High Court Rules) was only in respect of 
service of summons as required under R. 54 
for suits instituted by or against firms. ‘In 
other words Rule 55 was governed by Rule 
$4. Rule 55 reads as under:— 


“If the summons or notice, when ten- 
dered, is declined by the defendant or his 
agent, or a male member of his family, be- 
Sides the proof required as to identity, etc., 
as stated above, it should be proved that the 
party was informed that the document ten- 
dered was a summons or notice and that he 
was made acquainted with the nature and 
contents thereof.” 


There is nothing in this rule to indicate that 

it was applicable only to summons in suits 

instituted by partnership firms and not to 

other suits. In my opinion, this is a general 
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provision which is applicable to all types of 
suits, be it a suit by a partnership firm or 
be it a suit by Corporations or Railways or 
any other type of suit. Rule 51 is regarding 
service of summons under Order V, Rules 14, 
15, 17 and 20 of the Code. Rule 52 deals 
with service of summons in suits by or against 
Corporations as required under Order XXIX, 
Rule 2. Rule 53 deals with service of sum- 
mons in cases by Railway administration 
Rule 54 deals with service of summons in 
cases by partnership firms and after all these 
rules, there is Rule 55 which I have quoted 
above. It is in general terms without limit- 
ing itself to suits of a particular nature. In 
my opinion, therefore, Mr. Prasad’s argu- 
ment that Rule 55 (i.e., Rule 14 of the High 
Court Rules before its amendment) was only 
in respect of suits by or against partnership 
firms is erroneous. The learned Subordinate 
Judge was right in applying that Rule for 
holding the service of summons in-the ins- 
tant case to be invalid. 


10. Then there is one further con- 
tention by Mr. Prasad that in any event there 
was notice of the suit to the defendants, in- 
cluding defendant No. 1, by the substituted 
service effected under Order V, Rule 20 of 
the Code, which the appellate court had fail- 
ed to consider. 


11. It is true that substituted service 
is also one of the modes of notice of suit, 
but when an ex parte decree is sought to be 
set aside for non-service of summons or no- 
tice, Article 123 of the Limitation Act, 1963, 
Says in its explanation that “For the pur- 
pose of this article. substituted service under 
Rule 20 of Order V of the Code of Civil 
Procedure, 1908 shall not be deemed to be 
due service”. Notice or summons in a suit 
must be duly served, which means in fact 
served. That is the base on which an ex 
parte decree can stand. 


12. In my opinion, therefore, the 
order setting aside the decree is not affected 
by a non-consideration of the substituted ser- 
vice of the summons in the suit. 


13. I find that the learned Subordi- 
nate Judge has duly considered the oral evi- 
dence led by the parties to the application 
under Order IX, Rule 13 and only after duly 
considering all the evidence on the record. 
has held that the applicant got knowledge of 
the ex parte decree only on the 4th of July, 
1969 and not prior to it. It is a valid find- 
ing. His further finding that the application 
under Order IX, Rule 13 of the Code was 
within time is equally valid. There is no 
merit in this civil revision application which 
is, accordingly, dismissed with cost. Hear- 
ing fee Rs. 32/-. 

Revision dismissed. 
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The State of Bihar, Appellant v, 
Damodar Valley Corporation and others, 
Respondents. 


Civil Revn. No. 1213 of 1973, (A, F., 
O. O. No, 167 of 1967), D/- 27-9-1973, 
against order of Prayag Nath Sanyal, 
Addl, Sub. J., Hazaribagh, D/~ 11-1-1967, 


Index Note: — (A) Damodar Valley 
Corporation Act (1948), Sections 49, 58 — 
Act provides special remedy (arbitration) 
— Act bars Civil Court’s jurisliction re- 
garding (i) disputes about matters cover- 
ed by the Act and (ii) award under it, 
(X-Ref:— Arbitration Act, 1940, See- 
tions. 2 (c), 14, 17, 31 and 46). 


Brief Note:-— (A) The Subordinate 
Court allowed an application, to file an 
award passed by the arbitrator, u/s. 49 and 
made the award rule of the Court, It was 
contended that the court had no jurisdic- 
tion to do so since the matter in question, 
a dispute as to allocation under Section 
33 of the D. V. C. Act was beyond tae 
scope of its jurisdiction. 


Held: That Section 49 provided a spe 
cial remedy for any disputes relating to 
the matters under the Act or touching or 
arising out of it. The rights under Sec- 
tion. 33 of that Act being creatures of the 
statute in respect of which the statute pro- 
vided for S. 49, a special remedy alone 
could be availed of by parties. There- 
fore the Civil Courts were incom» 
petent to entertain any such dis- 
pute, Moreover Section 49 itself giving 
a binding effect to the arbitrator’s award 
thereunder (by necessary implication) 
bars the jurisdiction of all civil courts in 
these matters. Again by virtue of Sec. 53 
the provisions of that Act have an over~ 
riding effect over ‘those of any other 
Act in case of inconsistency between the 
two. The binding effect of the award pro- 
vided .by Section 49 is inconsistent with 
the position that a civil Court may under 
the Arbitration Act determine its validity, 
The said decision under Section 49 does 
not require it to be made a rule of court 
before it can have binding effect, 


Held Further: That the fact that no 
machinery was provided under the 
D. V. C. Act, by which the arbitrator’s 
binding decision could be executed, does 
not confer any jurisdiction on the Civil 
Court to decide the matters in question, 
However, the arbitrator’s decision, under 
Section 49, by itself constituted the foun- 
dation of rights between parties; and in 
case it is not honoured by any of the par- 


LQ/AR/F122/73/PSP 


State y, Damodar Valley Corpn, 


A. LR. 


ties, the aggrieved party can go to a com- 
petent civil Court for enforcing the right 
emanating from such decision. (1859) 6 
CB (NS) 336 and AIR 1952 SC 64 and A?R 
1967 Pat 257 and AIR 1953 Mad 492 and 
AIR 1962 Mad 7 (FB) and AIR 1951 Nag 
297 and AIR 1933 Lah 732 (2), Relied on. 
(Paras 4 to 9) 
Index. Note: — (B) Arbitration Act, 
1940, Section 39 — Appeal under — Can- 
not lie when Arbitration Act does not ap- 
ply — Impugned order is revisable under 
Civil P. C. 
— (B) 


Brief Note: Consequently 
when the Order of the Subordinate J udge 
making the concerned award under (Sec- 
tion 49 of the D, V. C. Act) rule of the 
Court was held to be without jurisdiction 
since the provisions of the Arbitration Act 
do not apply to an award under Sec. 49 
of the D. V. C. Act, the appeal filed under 
Section 39 of Arbitration Act was con- 
verted into a revision under Section 115 
of Civil Procedure Code and the impugn- 
ed order was set aside, (X-Ref:— Civil 
P. C. 1908, Section 115). (Para 11) 


Index Note: — (C) Damodar Valley 
Corporation Act (1948), See. 49 — Award 
under —— Does not require to be made 
rule of any Court — Arbitration Act is 
inapplicable — Chief Justice of India can- 
hot he equated with Supreme Court — 
(X-Ref:— Constitution of India, Arti- 
tle 124 (1)), 


Brief Note: — (C) Tt was also sug- 
gested that since under Section 49 the 
Chief Justice of India appointed the arbi- 
trator his decision/award could be filed 
in the Supreme Court of India under ‘the 
provisions of the Arbitration Act as the 
arbitrator’s appointment could be said to 
have been made by the Supreme Court. 
The suggestion was negatived by pointing 
out that in view of Article 124 (1) of the 
Constitution the Chief Justice of India 
could not be equated with the Supreme 
Court of India. (Paras 6, 9, 10) 
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Lal Narayan Sinha, Solicitor General 
and Tarakant Jha, Standing Counsel 
No. 2 for Appellant: Chunni Lal, Prem 
Shankar Sahay and Keshav Srivastava, 
for Respondents. 


S. K. JHA, J.:— This is an appeal by 
the State of Bihar purporting to have been 
filed under S. 39 (vi) of the Indian Arbi- 
tration Act, 1940 (hereinafter referred to 
as ‘the Arbitration Act’). It fs directed 
against the judgment and decree. passed 
by the learned Additional Subordinate 
Judge, Hazaribagh in purported exercise 
of his power under Sec. 17 of the Arbi- 
tration Act on an application of the 
Damodar Valley Corporation (hereinafter 
referred to as ‘the Corporation’) for filing 
the award dated 14-8-1963 made by Shri 
B. Jagannadha Das, a Retired Judge of 
the Supreme Court of India. This award 
for the sake of brevity is hereinafter re- 
ferred to as ‘the Das Award’, The learn- 
ed Additional Subordinate Judge by the 
impugned judgment has- passed a decree 
in terms of the Das Award. 


2. - The short facts relevant for the 
disposal of this appeal are as follows. On 
19-2-1962 in exercise of the powers confer- 
red by S. 49 of the Damodar Valley Cor- 
poration Act, 1948 (Act XIV of 1948) (here 
fnafter referred to as ‘the D. V. C. Act’) 
the Chief Justice of Indfa appointed Shri 
B. Jagannadha Das the sole Arbitrator to 
decide all questions, disputes and differ- 
ences between the Corporation on the one 
hand and the Governments of 'the States 
ef West Bengal and Bihar on the other 
on the question of allocation of the cost of 
the four D. V. C, Dams to the three main 
objects of irrigation, power and flood con= 
trol as contemplated by Section 33 of the 
D. V. C. Act. Subsequently, however, it 
appears that the Union of India was also 
added as a party to the aforesaid arbitra- 
tion proceedings before Shri Das. The 
four D. V. C. Dams abovementioned wera 
Tilatya, Konar, Maithon and Panchet. 
Shri Das after hearing all the parties con- 
cerned gave his award on 14-8-1963, In 
the meantime, however, on 6-3-1962 in 
exercise of the powers conferred by Seca 
tion 49 of the D. V. C. Act, the Chief Jus- 
tice of India also appointed Dr. P. V. 
Rajamannar., Retired Chief Justice of the 
Madras High Court as the Sole Arbitrator 
for deciding all the questions, disputes or 
differences between the Corporation on 
the one hand and the participating Gov- 
ernments of the States of West Bengal 
and Bihar on the other, in regard to the 
interpretation of the words ‘common ex« 
penditure’ used in Section 32 of tha 
D V. C. Act and in relation to other mat« 
ters in connection with the said disputes, 
Though Dr. Rajamannar was appointed an 
arbitrator at a later date than Shri Das, 
the former gave his award on 20-5-1963 
about three months prior to the Dag 
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Award. For the sake of brevity the award 
given by Dr. Rajamannar will be referred 
to hereinafter as ‘the Rajamannar Award’, 


3. In this background when the 
Das Award was given, the Corporation 
made an application for the filing of 
this award under Section 14 of the Arbi- 
tration Act and the award was accord~ 
ingly filed in the court of the learned 
Subordinate Judge, Hazaribagh and regis- 
tered as Title Suit No. 60 of 1963 and on 
transfer it came to be finally heard as 
Title Suit No, 60/6 of 1963/1965 by the 
learned Additional Subordinate Judge 
after due notices to the different parties, 
namely, the Corporation, the Union of 
India, the State of Bihar and the State of 
West Bengal. The Corporation supported 
the award wholly and prayed that a dec- 
ree be passed in terms thereof. The Union 
of India raised no objection nor did the 
State of West Bengal do so. The appels 
lant (the State of Bihar) filed an objec 
tlon to the effect that the proceedings be- 
fore the learned Subordinate Judge were 
without jurisdiction, inasmuch as, the 
matter in question was outside the per- 
view of the Arbitration Act. Alternative- 
ly, it was claimed that if a decree in 
terms of the Das Award be ultimately 
passed, then there should be a joint dec= 
ree in terms of both the Das Award and 
the Rajamannar Award. It seems the 
point with regard to jurisdiction was not 
argued by the counsel for the appellant 
in the court below, as’no reference ta 
such an argument finds place in the judg: 
ment under appeal, With regard to the 
alternative plea of the appellant before 
the court below, the learned Additional 
Subordinate Judge rejected the plea 
mainly on the grounds that the Das 
Award mentions that such an objection 
was raised before Shri Das and was res 
jected by him while arbitrating upon the 
present dispute under Section 33 of the 
D. V. C. Act: and secondly, on the ground 
that there was a limitation prescribed for 
the filing of an award for making it a dec= 
ree of the court and the State of Bihar 
could not be allowed to circumvent the 
period of limitation by way of an objec- 
tion in thea present proceedings so as to 
pray for a decree to be passed in terms 
of the Rajamannar Award also. On these 
two main grounds the court below held 
that the two awards could not be amalga- 
mated and thus the alternative objection 
of the appellant was overruled and a dec; 
a in terms of the Das Award was pass- 
ed. 


4, The learned Solicitor General 
of India appearing on behalf of the appel- 
lant has urged the following two points 
in support of this appeal:— 

(1) That the entire proceeding before 
the learned Subordinate Judge was whol- 
iy misconcieved, as the Arbitration Act 
was not applicable since the D, V, C, Acti 
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was a self-contained Act and contained 

provisions which would render the apovli- 

cability of the Arbitration Act wholly in- 

ren with the scheme of the D. V. C. 
ct. 


(2) If at all á decree were to be pass 
ed, tt must be passed on the basis of both 
the awards made by Dr. Rajamannar as 
well as Shri Das, since the Rajamannar 
Award must be deemed to have been in- 
corporated in the Das Award. 


Learned Solicitor General has elabo- 
rated the aforesaid two points by formu- 
lating the following three propositions:— 

(i) Sections 2 (c) and 31 of the Arbi- 
tration Act require that an award must 
be filed in a court having jurisdiction in 
the matter to which the reference relates, 
i.e.. the Civil Court having jurisdiction 
to decide the questions forming the sub- 
ject-matter of the reference if the same 
had been the subject-matter of a suit. 


(ii) The subject-matter of the refer- 
ence was the dispute regarding allocation 
of costs of the construction of the Dams 
with reference to the principles embodied 
in Sections 12, 22, 27 and 30 to 36 of the 
D. V. C. Act and such dispute must be 
decided by an Arbitrator appointed by the 
Chief Justice of India under Section 49 of 
the D. V. C. Act and not by a Civil Court. 
If such dispute must be decided by the 
Arbitrator and not by the Civil Court, 
then there is no Civil Court within the 
meaning of Section 2 (c) which can enter- 
tain the award under Section 31 (1) of the 
Arbitration Act. 


(iii) Section 33 of the D. V. C. Act di- 
rects the allocation of total capital expen- 
diture to the three main objects, namely, 
irrigation. power and flood control. The 
total expenditure necessarily includes the 
expenditure on objects other than irriga- 
tion, power and flood control dealt with 
by Section 32 of the D. V. C. Act. The 
issue of allocation of the total capital ex- 
penditure is a single indivisible problem 
to be answered by the joint application 
of Sections 32 and 33 of the aforesaid Act 
The two aspects of the single question are 
inseparable and the decisions of the two 
Arbitrators constitute a single complete 
decision about the allocation of the total 
capital expenditure. The two awards, 
therefore, must be read together as being 
supplementary to each other, and so view- 
ed, the Das Award must be held to in- 
corporate the binding nature of the Raja- 
mannar Award also and as Such a decree 
if at all it can be passed must incorporate 
both the awards, 


5. At the outset I must point out 
that if the contention of the learned Soli- 
citor General on the question of jurisdic- 
tion be held to be not sustainable in law, 
then his last point will present insur= 
mountable difficulties and will be hard to 
accept, This is for the simple reason that 
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if the Rajamannar Award be held to be 
incorporated in the Das Award itself, then 
a decree in terms of the Das Award will 
also be deemed to incorporate all such 
parts of the Rajamannar Award as may 
be deemed to be incorporated in the Das 
Award, On the other hand, if it be held 
that the two awards are not supplemen-~ 
tary to each other, and there are parts of 
the one which are irreconcilable with the 
other, then there must be separate pro~« 
ceedings for the filing of the Rajamannar 
Award, so that a decree in terms thereof 
could be passed. This cannot be done by 
way of an objection to the filing of the 
Das Award. Be that as it may, I am not 
expressing any concluded opinion with 
regard to the validity of the last conten- 
tion put forward by the learned Solicitor 
General, as in my view, for the reasons 
hereinafter given, his contention with re- 
gard to the question of jurisdiction musi 
be accepted. 


6, While dealing with the question 
of jurisdiction of the civil Court under the 
Arbitration Act. I shall first refer to some 
of the provisions of the D. V. C. Act. Sec- 
tion 3 of this Act provides for the esta~ 
blishment of the Corporation. Section 12 
defines its functions. Section 22 lays down 
the general powers of the Corporation to 
do anything necessary or expedient for 
the purpose of carrying out its functions, 
Section 24-provides for the overriding ef 
fect of this Act over certain provisions of 
the Acts mentioned in the Schedule, Parts 
I and II thereto in so far as the Corpora- 
tion may have to carry out any of its 
functions in the Damodar Valley and for 
that purpose the Corporation has been 
empowered to act as if it were a State 
Government, a Canal Officer, Collector, or 
Forest Officer for the purposes of the Acts 
mentioned in the Schedule, Section 27 
provides that all expenditure incurred by 
the Central Government for and in con- 
nection with the establishment shall be 
treated as the capital provided by ‘the 
Central Government to the Corporation 
and such capital shall be adjusted be- 
tween the participating Governments in 
accordance with the provisions of Sec- 
tions 30 to 36. Section 29 provides for the 
setting up of a fund of the Corporation. 
Section 30 lays down that the participat- 
ing Governments shall provide the entire 
capital required by the Corporation for 
the completion of any project undertaken 
by it in accordance with ‘the provisions 
contained in subsequent sections. Section 
31 provides for payment by participating 
Governments of their share of the capital 
on ‘the dates specified by the Corporation 
and on the failure to provide such share 
on such dates, the Corporation is em- 
powered to raise loan to make un the defi- 
cit at the cost of the Government con- 


cerned. 
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Section 32 contemplates that the Cor- 
poration shall have power to spend such 
sums as it thinks fit on objects authoris- 
ed under the Act: other than irrigation, 
power and flood control and such sums 
will be treated as common expenditure 
payable out of the fund of the Corpora- 
tion before an allocation of expenditure 
chargeable to projects on main objects is 
made in accordance with the provisions of 
Section 33. Sections 34, 35 and 36 deal 
with the capital allocated to irrigation, 
power and flood control respectively. Sec- 
tion 37 provides for the disposal of pró- 
fits and deficits by crediting and debiting, 
as the case may be, to the participating 
Governments in proportion to their res- 
pective shares in the total capital cost at- 
tributable ‘to a particular object, Sec- 
tion 41 entitles the Corporation to have a 
share in the betterment levy if imposed 
bv a participating Government. Section 43 
while on the one hand makes the Corpo- 
ration liable to pay taxes on income le- 
vied by the Central Government as if it 
were a Company, on the other hand. dis- 
entitles the State Government to anv re- 
fund of any such taxes paid by the Cor- 
poration. Section 48 lays down that the 
Corporation shall be guided on questions 
of policy by instructions of the Central 
Government and in the event of any dis- 
pute regarding any question of policv the 
decision of the Central Government pa 
then 
provides for the resolving of disputes be- 
tween the Corporation and the participat- 
ing Governments. 


It reads thus: 


"49 (1). Save as otherwise expressly 
provided in this Act, any dispute between 
the Corporation and any  varticivating 
Government regarding any matter cover- 
ed by this Act or touching or arising out 
of it shall be referred to an arbitrator 
who shall be appointed by the Chief Jus- 
tice of India, 


(2) The decision of the arbitrator 
shall be final and binding on the parties.” 


Section 58 lays down that ‘the provisions 


lof the D. V. C. Act or any Rule made 


thereunder shall have an overriding effect 
wherever there is any inconsistency be- 
tween the D, V. C. Act and any other Act 
or instrument having the effect of an Act. 
It will thus be seen that the D. V. C. Act 
is a self-contained Act defining the special 
rights, privileges and obligations of the 
Corporation, the Central Government, 
and the varticipating Governments. Any 
right or liability with regard to the allo- 
cation of expenditure chargeable to pro- 
ject on main objects is a special feature 
of Section 33 of the D. V. C. Act. Sec- 
tion 49 which has already been quoted 
above in extenso lays down in express 
terms that the Arbitrator shall give his 
decision with regard to any dispute be- 


State v. Damodar Valley Corpn. (Jha J.) 





[Prs, 6-8] Pat. 357 


tween the Corporation and any partici- 
pating Government regarding any maite- 
covered by the Act or touching or arising 
out of it, and such decision shall be final 
and binding on the parties. It would thus 
be seen that the Arbitrator appointed 
under Section 49 of the D. V, C. Act has 
been empowered to give his “decision” 
which shall have a binding effect by its 
own force without anything else to’ be fol- 
lowed, The decision does not require to 
be made a rule of the Court before it can 
have a binding effect. 


T. It is true that Section 46 of the 
Arbitration Act lays down that the provi- 
sions of the Arbitration Act excepting cer- 
tain sections with which we are not con- 
cerned shall apply to every arbitration 
under any other enactment for the time 
being in force, as if the arbitration were 
pursuant to an arbitration agreement and 
as if that other enactment were an arvi- 
tration agreement, except in so far as the 
Arbitration Act is inconsistent with that 
other enactment or with any rules made 
thereunder. In order to see whether by 
virtue of the operation of Section 46 of 
the Arbitration Act, the provisions of this 
Act may be said to be applicable to the 
decisions of an Arbitrator under Section 
49 of the D. V. C. Act, the matter will 
have to. be judged from’ two points of 
view. 


8. Section 2 (c) of the Arbitration 
Act defines “Court” as a Civil Court hav- 
ing jurisdiction to decide the question 
forming the subject-matter of the refer- 
ence if the same had been the subject- 
matter of a suit. It would therefore, have 
to be seen whether the rights and liani- 
lities created by special statutory provi- 
sions of Section 33 of the D. V. C, Act are 
such that can be enforced by resortiny to 
a suit by either the Corporation ar the 
Union of India or anv of the participat- 
ing States in the ordinary Civil Court. In 
my view, Section 33 creates rights and lia- 


t 


- bilities not existing at common iaw enfor- 


ceable by ordinary civil remedy. It deals 
with special types of rights and opliga- 
tions as between the Corporation, the 
Union of India and the participating 
States. Where a right or liability is creat- 
ed by a Statute which provides for a spe- 
cial remedy, the remedy provided by that 
Statute alone can be availed of. The law 
has been well laid down in the case of 
Wolverhampton New Water Works Co. v. 
Hawkesford, (1859) 6 CB (NS) 336 at p. 
356, which has also been approved by the 
Supreme Court in the case of N. P. Pon- 
nuswami v. Returning Officer, Namakkal 
Constituency, 1952 SCR 218 at p, 231 = 
(AIR, 1952 SC 64) where it has been held 
as follows:— 


“There are three classes of cases in 
which a liability may be established 
founded upon statute. One is where there 
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was a liability existing at common. law, 
and that liability is affirmed bv a statute 
which gives a special and peculiar form of 
remedy different from the remedy which 
existed at common law: there, unless the 
statute contains words which expressly 
or by necessary implication exclude the 
common law remedy, the party suing has 
his election to pursue either that or ‘the 
statutory remedy. The second class of 
cases is. where the statute gives the right 
to sue merely, but provides no particular 
form of remedy: there, the party 
can only proceed by action at common law. 
But there is a third class, viz., where a 
liability not existing at common law is 
created by a statute which at the same 
time gives a special and particular remedy 
for enforcing it ......... The remedy pro- 
vided by the statute must be followed, 
and it is not competent to the party to 
pursue the course applicable to cases of 
the second class. The form given by the 
statute must be adopted and adhered to.” 


I think the present case must fall in the 
third category enunciated above and as 
such it is not competent to any of the 
contesting parties to adopt any course 
other than the statutory remedy provided 
for in Section 49 of the D. V. C. Act. The 
learned Solicitor General has relied upon 
quite a number of cases in order to bring 
home the point under consideration. Re- 
lance has been. placed on the case of Sec- 
retary of State v. Kameshwar Singh 
Bahadur, AIR 1936 Pat 87 which was a 
case under the Bengal Ferries Act (1 of 
1885) for the proposition that if any pri- 
vate right is interfered with under the 
_ authority of any Statute and no remedy is 
provided in the Statute itself, the aggriev~ 
ed party has none. But if remedy has 
been given in the Statute, the aggrieved 
party can get that remedy only in the 
manners stated. If a right is given.to an 
individual by a Statute and the mode of 
obtaining that right is provided in the 
Statute itself, a suit to enforce the right 
is not maintainable in the Civil Court. 
The same principle has also been enun~ 
ciated and followed in the case of Subodh 
Gopal Bose v. Mines Tribunal, Gaya, 1956 
BLJR 968 = (AIR 1967 Pat 257) where 
while dealing with the provisions of Sec- 
tions 9 and 12 of the Bihar Land Reforrs 
Act (Bihar Act 30 of 1950), this Court 
held that the right conferred by Section 9 
(1) is a new right expressly conferred by 
the Act. It was, therefore, held that the 
special remedy provided in the Act for 
the determination of that right will ex- 
clude the ordinary jurisdiction of the 
Civil Court. The right of the parties con~ 
cerned being a pure creature of the Sta- 
tute, it was further held that the remedy 
provided in the Act will impliedly ex- 
clude the jurisdiction of the Civil Court 
to that extent. The case of CT. A. CT. 
Chidambaram v. CT. A, CT. Subramanian, 
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AIR. 1953 Mad 492 was also referred to by 
learned Counsel and reliance was placed 
on the principle laid down by Venkata 
Rama Aiyar, J., as he then was, at page 
497, paragraph 12 of 'the report. Though 
this was a case in which properties situate 
in a foreign territory were involved and 
the question for decision was whether the 
Court which had no territorial jurisdic~ 
ton over the matter could refer to arbi- 
tration the matter which it could not en- 
tertain directly by way of a suit, The dis- 
tinguishing feature of this case was that 
the Madras High Court was dealing with 
the territorial jurisdiction of the Civil 
Court, but the principle enunciated by the 
learned Judge in that case may equally be 
applied to the point at issue in the pre- 
sent case, A Court which has no jurisdic- 
tion to determine any matter in contro- 
versy in a suit has no jurisdiction to refer 
it for determination by Arbitrators, for it 
will be illogical to hold that what a Court 
cannot do directly it can do indirectly. 
The same principle has been laid down in 
the case of Balakrishna Mehta v. Corpo- 
ration of Madras, AIR 1962 Mad 7 (FB) 
and in Narayan Prasad Ganesh Prasad v. 
Mohan Lall Sheodutt, AIR 1951 Nag 297. 
In the case of Lachhman Das v. Jaimni 
Das, AIR 1933 Lah 732 (2) the Lahore High 
Court was dealing with a case of joint 
owners of certain movable property and 
immovable property including agricul- 
tural land who had referred their dispute 
regarding partition of the joint properties 
to an Arbitrator, The Arbitrator made an 
award partitioning the joint properties 
by metes and bounds and one of the joint 
owners made an application to the Court 
of first instance asking it to file the 
award in Court and to pass a decree in 
accordance therewith. While dealing with 
the legality of the procedure Shadi Lal, 
C. J. held that since such a suit if filed 
would not be maintainable before the 
Civil Court in view of the provisions of 
the Punjab Land Revenue Act, an appli- 
cation to file the award for passing a de- 
cree In accordance therewith was not 
maintainable. 


9, It will thus be seen that 'the 
two well-established principles of law 
that emerge are— 


(1) That where rights and liabilities 
are the creatures of a statute and a re- 
medy is provided for the enforcement of 
the same, then that remedy alone can be 
availed of and no suit will lie before the 
ordinary Civil Court for their enforce- 
ment. 


(2) If an ordinary Civil Court is not 
competent to entertain a suit for the en- 
forcement of any such rights. privileges or 
liabilities, then it is not a Court within the 
meaning of Section 2 (c) of the Arbitra- 
tion Act and it cannot exercise its powers 
under the Arbitration Act by virtue of 


ba 
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been argued by Mr. Prem Shankar Sa- 
hay, learned oial for the Corporation 
that since there. was no express bar laid 
down in the D. V, C. Act, the jurisdiction 
of the Civil Court should not be deemed 
to have been excluded. Learned counsel 
further urged that e was no machi~ 
nery provided in the D, V. C. Act for the 
effective enforcement of the rights and 
liabilities created under Section 33 of the 
D. V, C. Act. I must state here that in so 
far as a special remedy has been provid- 
ed for a decision of a binding nature of 
an Arbitrator duly appointed by the Chief 
Justice of India under Section 49 of the 
D. V. C. Act, it is futile to urge that the 
ordinary Civil Court still have the 
jurisdiction to embark upon and settle the 
disputes arising out of the statutory pro~ 
visions incorporated in Section 33 of that 
Act. It is true that no machinery has 
been provided under the Act by which the 
final and binding decision of the Arbitra- 
tor can be executed. But that alone will 
not confer any jurisdiction on the ordi- 
nary Civil Court to decide matters re- 
garding allocation of costs, in the manner 
provided under Section 33. It is clear that 
the Legislature in its wisdom had envi~« 
saged that the parties being a statutory 
Corporation controlled by the Govern- 
ment of India, the participating States of 
West Bengal and Bihar and the Union of 
India itself, the disputes arising between 
them out of the special statutory provi- 
sions would not be dragged into ordinary 
courts of law but would be settled outside 
Court by acknowledging and honouring 
the decision of an Arbitrator under Sec- 
tion 49 of the Act. If instead of imple- 
menting the legislative intent any of such 
parties does not honour the decision of 
the Arbitrator, then that decision by it~ 
self becomes ‘the foundation of rights. 
Those rights are not on account of the 
provisions of Section 33 of the D. V. C. 
Act, but by sheer force of the binding 
nature of the decision of the Arbitrator. 
If any of the parties does not honour and 
implement the decision of the Arbitrator, 
then, the aggrieved. party has at once a 
right to go to the ordinary Civil Court of 
competent jurisdiction for enforcing ‘the 
rights emanating from the decision of the 
Arbitrator. In such a suit it will not be 
open to any party to challenge the vali- 
dity of the decision of the Arbitrator on 
any of the grounds enunciated in the 
Arbitration Act for vitiating an award. 


10. Mr. Chuni Lal, learned Coun- 
sel for the State of West Bengal rather 
supported the case of the appellant in so 
far as he submitted that the Court of 
competent jurisdiction to pass a decree in 
terms of the award in the present case 
would be the Supreme Court of India and 
not the Court of the Subordinate Judge, 
Hazaribagh. His argument was that since 
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the reference to the Arbitrator ra been 
made by the Chief Justice of India, there- 
fore, it should be deemed to have been| 
made by the Supreme Court of India and! 
So the application to file the award and to. 
pass a decree in terms thereof ought to 
have been filed before the Supreme 
Court, This argument has been taken 
notice of merely to be rejected outright, 
for it proceeds upon an ignorance of the 
provisions of Article 124 (1) of the Cons- 
titution of India. Article 124 (1) of the 
Constitution of India clearly lays down 
that “there shall be a Supreme Court of 
India consisting of a Chief Justice of India 
and, „a... Other Judges’, so that the 
Chief Justice alone cannot be equated 
with the Supreme Court of India. 

11. It would thus be clear that the 
court below had no jurisdiction to enter- 
tain the application for filing the decision 
in the Das Award and to pass a decree in 
terms thereof, Since I have held that the 
provisions of the Arbitration Act will not 
be applicable to the decision of the Arbi- 
trator in question, it follows as a neces- 
sary corollary that no appeal under Sec- 
tion 39 of the Arbitration Act could lie to 
this Court. Since the matter goes to the 
root of jurisdiction. I would treat this ap- 
peal as a civil revision and in exercise of 
this Court’s power under Section 115 of 
the Code of Civil Procedure set aside the. 
order and the decree purported to have 
been passed under the Arbitration Act by 
the Court below. This application is ac- 
cordingly allowed, but in the circumstan- 
ces of this case, there will be no order asf 
to costs 

N. L. UNTWALIA, C, J.:— I agree. 

Appeal allowed, 
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Index Note: — (A) Bihar and Orissa 
Municipal Act (7 of 1922), Section 386 (1) 
(b) and (c) and Section 62 -—- Municipa- 
lity superseded — Special Officer cannot 
transfer Municipal property —- Power 
e Sectian 62 also does not vest in 

im. 

Brief Note: — (A) In view of Section 
386 {1) (99 the special Officer has no 
power under Section 386 (1) (b) to trans- 
fer Municipal property during the period 
of Supersession of the Municipality and 
any transfer of such property bv him is 
void and the power under S. 62 to de- 
cide whether a particular piece of Muni- 
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cipal land was required for municipal pur- 
poses or not also does not vest in him. 
AIR 1972 SC 2017 and AIR 1945 Pat 200. 


Rel. on. (Para 6) 
Index Note:— (B) Civil P. C. (1908), 
O. I, R. 8 and Section 91 — Plaintiffs’ 


houses abutting on public bye-lane — 
Plaintiffs and other members of public 
using lane for long time — Sale of por- 
tion of land forming part of lane substan- 
tially reducing path in front of plaintiff's 
houses — Plaintiffs held had right in lane 
and could sue in their individual capaci- 
ties to have sale declared illegal. 


Brief Note:— (B) Where the plaintiffs 
had their houses abutting on the public 
bve-lane and had been using the lane 
along with other members of the publi: 
for a long time and the sale of a portion 
of open land forming part of the lane by 
the Special Officer of the Sunerseded Mu- 
nicipality substantially reduced the part in 
front of the houses of the plaintiffs it was 
held that the plaintiffs had a right apart 
from the right of the public in general in 
the lane, and were entitled to sue in their 
individual capacities to have the sale dec- 
‘lared illegal and even if special damage 
need be proved, it had been so proved ang 
the fact that even after the sale some 
width of the lane was still left for use of 
the plaintiffs made no difference. AIR 
1941 Pat 249 and AIR 1937 Pat 620 and 
AIR 1965 SC 1147, Rel. on; AIR 1968 Pat 


422. Expl. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2017 = (1973) 1 SCR 493, 

Hitakarini Sabha v. Corpn, of ar 


pur 
AIR 1968 Pat 422 ILR 47 Pat 326, 


Chandrawati Devi v. Rameshwar Kavi- 


raj : 7, 
AIR 1965 SC 1147 = (1965) 2 SCR 242, 

Municipal Board, Manglaur v. Maha- 

deoji Maharaj 8 


AIR 1945 Pat 200 = ILR 23 Pat 931, Man- 


bhum Dist. Board v. B. N. 
Co. 
AIR 1941 Pat 249 = 22 Pat LT 111, Das- 
rath Mahto v. Narain Mahto 
AIR 1937 Pat 620 = 18 Pat LT 737, Pablad 
Maharaj v. Gauri Dutt 
- Prem Lall, Jagannath Jha, M. x 
Mishra and Bishwanath Agrawal, for Ap- 
peliants: J. C. Sinha, Anish Chandra Sinha 
Ta Sailesh Chandra Sinha, for Respon- 
ents. 


JHA, J.:— This is an appeal by the 
defendants second party against a judg- 
ment of reversal. The plaintiffs-respon- 
dents firct party, five in number, institut- 
ed a suit purporting to sue in a represen- 
ta‘ive capacity under the provisions of 
Order 1. Rule 8 of the Code of Civil Pro- 
cedure (hereinafter referred to as ‘the 
Code’) being members of the public of the 
Bhagalpur Municipality, as well as in 
their individual capacities, The main relief 
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prayed for in the suit was a declaration to 
the effect that a sale deed dated the 23rd 
of March, 1961 executed by the Special 
Officer of the Bhagalpur Municipvaliiw 
which was at the relevant time supersed- 
ed by the State Government under the 
provisions of the Bihar and Orissa Muni- 
cipal Act, 1922 (hereinafter referred to as 
‘the Act’) was illegal, invalid and confer- 
red no title on the appellants. The Bha- 
galpur Municipality was impleaded as de- 
fendant No. 1 and the Special Officer as 
defendant No. 2, they being respondenis 
Nos. 6 and 7 to this appeal. The further 
prayer was for a permanent injunction 
restraining the appellants from making 
any structure and also for a mandatory 
injunction directing the appellants to re- 
move the existing structure from the 
municipal land in question, namely, 634 
Sq. feet equivalent to 11 dhurs 10 dhurkis 
in a lane commonly known as Anand Au- 
sdhalaya Bye-Lane in Mohalla Khalifa- 
bagh, in Ward No. 4 of the Bhagalpur 
Municipality in the town of Bhagalpur. 
The averments made in paragraphs 4 and 
5 of the plaint are to the effect that the 
aforesaid Anand Ausdhalaya Bve-Lane 
emanates from the main Anand Ausdha- 


laya Road and runs towards north 
in a circultous way and terminates 
near the house of [plaintif No. 1. 


On either side of the Bvye-lane there 
are houses abutting it without any 
space between those houses and the Bye- 
Lane. A small piece of open land which 
has been a part and parcel of the said 
Bye-Lane has been in use of the residents 
and house owners including the plaintiffs 
and the public in general and the said 
piece of open land is the only breathing 
space in a very densely populated area, 
where the incoming and outgoing vehicles 
can cross each other in the Bye-lane or the 
vehicles can stop for loading or unloading 
and other purposes for the use of the plain- 
tiffs and others. The service of latrines and 
drains of the houses specially of plaintiffs 
Nos. 3 and 4 and others is being effected 
through the said open space and the rub- 
bish and refuge and garbage of all the 
houses abutting the Bye-Lane are also 
collected on the aforesaid open space for 
clearance and carriage by the sanitation 
department of the Municipality. The said 
open space has been in use as a part of 
the road for the purposes of the public 
and also of the plaintiffs and other inhabi- 
tants of the aforesaid Bvye-Lane since 
time immemorial and is still required for 
the aforesaid purposes. The further case 
of the plaintiffs-respondents first party 
was that the appellants-defendants second 
party formerly lived as a tenant in a 
house of plaintiff No. 3, which was later 
on purchased by one Radha Devi, who is 
not a party to the present proceedings, 


The aforesaid defendants had encroached 
upon a small portion of the said open 
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space of the Bye-lane by erecting a tin- 
shed and a ‘bhathi’ (oven), Subsequently 
Radha Devi aforesaid evicted the appel- 
bants from the house and the Municipality 
took action against them under the provi- 
sions of Sections 196 and 198 of the Act 
for removal of the said encroachment from 
the municipal land. The appellants then 
bringing the municipal employees in their 
collusion prevailed upon the Special Offi- 
cer of the Municipality to sell to them a 
portion of the open land described above 
for a consideration of Rs. 1,725/-. The 
respondents first party-plaintiffis came to 
know of this clandestine transaction only 
on the 9th of May, 1961 when the appel- 
lants were making preparations for erect- 
ing a thatched house on the said open 
land of the Municipality. The respondents 
first party along with others protested 
with the result that the appellants could 
not get possession over the land. The land 
in dispute, it is asserted, is still needed by 
the Municipality for its use, and the pub- 
lic of the municipal area in general and 
the respondents first party in particular 
have been greatly prejudiced and their 
valuable rights infringed by the illegal 
act of the Special Officer in purporting to 
sell the municipal land in favour of the 
appellants without any authority in law 
to do so. 


2. The defence of the Municipa- 
lity, the Special Officer as well as 
the appellants was that the land in ques- 
tion was a cul de sac and of no use to 
the Municinalitty and, therefore, the Spe- 
cial Officer sold it in favour of the appel- 
lants. The additional defence of the ap- 
pellants was that they were already in 
possession of the land in question for 
more 'than thirty years before the transac- 
tion of sale was entered into and that on 
account of such possession the land was 
sold to them. 


3. It may be mentioned at ‘the 
outset that the notices as contemplated 
by Order 1, Rule 8 of the Code were not 
issued and the trial proceeded, and both 
the courts below have decided the case on 
the footing of the suit having been filed 
by the plaintiffs-respondents first party in 
their own right. Indeed, it has not been 
disputed at the Bar that the provisions of 
Order 1, Rule 8 of the Code embody mere- 
lv an enabling rule. This rule does not 
debar a member of a community from 
maintaining a suit in his own right even 
though the act complained of may also be 
injurious to the whole community, If, 
therefore. in any case of 'the present na- 
ture, the plaintiffs show that they have 
their own rights which have been infring- 
ed, then irrespective of the fact that they 
are members of the public and suffer 
along with them, the iniury to. themselves 
would be sufficient damage to entitle them 
to bring a suit in their own right, 
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4. The trial Court while dismiss- 
ing the suit held that the Special Officer 
of the Bhagalpur Municipality was com- 
petent to sell the municipal land while 
the Municipality was in a state of super- 
session in view of the provisions of Sec- 
tion 386 (1) (b) of the Act. It further 
held that the appellants case that they 
were already in possession for the past 
thirty years was not correct. The suit be- 
tween the parties was treated as between 
private parties and on a further finding 
that the lane in question was of no utility 
to the Municipality, the plaintiffs’ suit 
was dismissed. On appeal by the respon- 
dents first party the Lower Appellate 
Court held, inter alia, that the land in 
question was very much in use not only 
by the people of the locality, but also by 
outsiders, The persons on whose houses 
the lane abuts have the right to use every 
part of the lane. Having considered the 
entire evidence threadbare, the Lower 
Appellate Court also came to the conclu- 
sion that the Municipality did require the 
disputed portion of the land. The court 
of appeal below further held that the Spe- 
cial Officer had no right to sell the muni- 
cipal land in view of the specific provi- 
sions of Section 386 (D {© of the Act 
which laid down that all property vested 
in the Commissioners shall, during ‘the 
period of subersession, vest in the Gov- 
ernment. The court of appeal below fur- 
ther held that the suggestion that even 
after the sale of the disputed portion 
enough width of the lane was still left for 
use was of no avail. On these findings the 
lower Appellate Court decreed the plain- 
tiffs’ suit. 

5. Mr, Prem Lall, learned Counsel 
for the appellants urged the following 
points in support of this appeal: 


(1) No notice under Order 1. Rule 8 
of the Code having been issued and tne 
suit having been contested as between 
private parties, special damage must be 
proved bw the plaintiffs before a decree 
could be passed in their favour, 


(2) The Municipality was the sole 
Judge to decide as to which land it re- 
quired for its use and which it did not so 
require. 

(3) The Special Officer having satis- 
fied himself that the land in question was 
no longer of any use to the Municipality, 
he had rightly exercised his power to sell 
and that by virtue of the provisions of 
Section 386 (1) (b) of the Act he was fully 


competent in law to sell the municipal 
land to the appellants.. 
6. I shall deal with the points 


urged on behalf of the appellants in the 
reverse order. Taking the last two points 
first, it has to be decided as to whether 
during the period of supersession of the 
Municipality. the Special Officer had the 
right to sell any municipal land or not, if 
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he chose to decide that the land was no 
longer required for the purposes of the 
Municipality, Section 386 (1) of the Act 
reads as follows: 


_ “386 (1) when an order of superses- 
sion has been passed under the last pre- 


ceding section, the following consequences: 


shall ensue:— 

(a) all the Commissioners shall, as 
from the date of the order, vacate their 
offices as such Commissioners; 


(b) all the powers and duties which 
may, under the provisions of this or any 
other Act, be exercised and performed by 
the Commissioners, whether at a meeting 
or otherwise, shall, during the period of 
supersession, be exercised and performed 
by such person or persons as the State 
Government may direct; 

(c) all property vested in such Com- 
missioners shall, during ‘the period of 
supersession, vest in the Government.” 
On the strength of Section 386 (1) (b), it 
was argued that all the powers and duties 
which could be exercised or performed by 
the Commissioners, whether at a meeting 
or otherwise, could during the period of 
supersession be also exercised and per- 
formed by the Special Officer, It was fur- 
ther argued that Section 62 of the Act 
laid down that 

“the Commissioners at a meeting may 
purchase or take on lease any land for the 
purposes of this Act, and may sell, lease, 
exchange or otherwise dispose of any land 
not required for such purposes or which 
has been acquired by them for the pur- 
pose of being leased’’. 

It was contended that the Commissioners 
at a meeting had the requisite power to 
decide firstly that any land was “not re- 
quired for such purposes”, and secondly to 
dispose of such land by sale or otherwise. 
It was, therefore, submitted that under 
Section 386 (1) (b) of the Act both these 
powers could in law be exercised by the 
Special Officer. These submissions, in my 
view, cannot stand the test of scrutiny. 
This argument does not take into account 
the special feature of Section 386 (1) (c) 
which specifically lays down that during 
the period of supersession all property 
vested in 'the Municipal Commissioners 
shall vest in the Government, Clause (b) 
of sub-section (1) of Section 386 of the 
Act merely empowers the Special Officer 
to administer the municipal law during 
the period when- the Municipality stands 
superseded. The administration of such 
Municipal law does not comprise within 
its ambit the power to divest the Munici-~ 
pality of any Municipal property during 
the period of its supersessIon and it is for 
this specific purpose that the Legislature 
expressly laid down that all Municipal 
property shall remain vested in the Gov- 
ernment during the period of superses~ 
sion. There would be little sense in the 
specific provisions of clause (c) of sub- 
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section (1) of Section 386 of the Act if it 
be presumed that the Special Officer was 
even empowered to transfer the municipal 
land, for then, the Legislature could very 
well have laid down that all Municipal 
property shall during the period of super- 
session vest in such person or persons as 
the State Government may direct, in 
clause (b) of sub-section (1) of Section 386 
of the Act itself. Any transfer of Muni- 
cipal property by the Special Officer du- 
ring the period of supersession must, in 
my view, be held to be void. I am forti- 
fied in my view by a decision of the Sup- 
reme Court in Hitkarini Sabha v. The 
Corporation of City of Jabalpur, AIR 1972 
SC 2017. That was a case where the 
powers of the Administrator under Sec- 
tion 57 of the Madhya Pradesh Municipa- 
a Act (2 of 1922) were being consider- 
ed, 


Section 57(3)(b) and ({c) of the 
Madhya Pradesh Act correspond respecti- 
vely to the provisions of Section 386 (1) 
(b) and (c) of the Act in question. While 
dealing with a lease executed for thirty 
years by the Administrator under the 
Madhya Pradesh Municipalities Act, the 
Supreme Court held that the officer who 
executed the lease deed had no power to 
lease out the property in question and the 
grant of the lease was wholly null and 
void. The provisions of law of our Act 
and the Madhya Pradesh Act referred to 
above being in pari materia, it has to be 
held that the Special Officer in the instant 
case had no power to execute the impugn- 
ed sale deed dated the 23rd of March, 
1961. As a necessary corollary it follows 
that the powers vested in the Municipal 
Commissioners at a meeting under Sec- 
tion 62 of the Act to decide whether a 
particular piece of municipal land was re- 
quired for municipal purposes or nof 
could not also vest in the Special Officer. 
In this connection it is also worth while 
te notice a Bench decision of this Court 
in Manbhum District Board v. B. N. Rail- 
way Co., AIR 1945 Pat 200 = ILR 23 Pat 
931 where dealing with the provisions of 
Section 73 of the Bihar and Orissa Local 
Self Government Act (3 of 1885) and the 
powers of the District Board thereunder 
it was held that a road side land is only 
under the control and administration of 
the District Board which hold it for ‘the 
purpose of maintaining the road and can-~ 
not divert it for any other use by leasing 
it out for the purpose of putting up per- 
manent structures thereon. The evidence 
discussed by the Lower Appellate Court 
on the basis of which it has come to 'the 
conclusion that the land in dispute was 
required by the Municipality is sufficient 
to sustain the finding, I may also state 
here that Mr. Sailesh Chandra Sinha, 
learned Counsel for the Municipality, 
after its supersession has terminated, has 
supported the finding of the Lower Ap- 
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pellate Court although at the trial and be- 
fore the Lower Appellate Court while 'the 
Municipality was still under supersession, 
jhe Special Officer representing the Muni- 
cipality had taken the stand that the land 
was no longer required for Municipal 
purposes. I see no justifiable reason to 
take a view different from that of the 
Lower Appellate Court. 


7. Then remains the only question 
which was rather vehemently argued by 
learned Counsel for the appellants. Learn- 
ed Counsel relying upon a Bench decision 
of this Court in Smt. Chandrawati Devi 
v. Rameshwar Kaviraj. AIR 1968 Pat 422 
urged that a distinction has to be made 
between a public road in which the pub- 
lic in general has a right of way and a 
guasi public road where the privilege is 
used by only one particular section of the 
community. In the earlier type of cases 
unless it is a suit in a representative 
capacity, special damage must be proved 
whereas in the latter type of cases, no 
such special damage need be proved. Ac- 
cording to learned counsel, the present 
case is one in which the plaintiffs base 
their right in a public highway and as 
such in the absence of proof of special 
damage, their suit ought not to have been 
decreed. Before adverting to the features 
of the case referred to above, I may here 
indicate some well established principles 
of law about which there has been no seri- 
ous controversy at the Bar. A person in 
the immediate neighbourhood and entitl- 
ed to use a local public thoroughfare has 
a special cause of action, and that irres- 
pective of whether he has proved special 
damage or not. The principle is that a 
person of an immediate community or sec- 
tion of the public who is deprived of the 
amenity provided for that particular sec- 
tion may be deemed to have suffered loss 
without proof of such loss, The case of 
Dasrath Mahto v. Narain Mahto (AIR 1941 
Pat 249) was a case of this nature where 
two eminent Judges of this Court Harries 
C. J. and Fazl Ali J. held that where the 
roadway in question passed the houses of 
the plaintiffs and the defendants, who 
proceeded to make certain constructions 
on their land and encroached upon the 
thoroughfare roughly, two-thirds of the 
highway so that 'the persons residing in 
the vicinity were compelled to use only a 
third of the width of the roadway, the in- 
habitants were entitled to seek the remo- 
val of the obstruction without proving 
special damage. The objection to the non= 
maintainability of the suit on account of 
its not having been framed under either 
Section 91 or Order 1, Rule 8 of the Code 
was negatived. To the same effect is the 
decision of this Court in the case of Pah- 
lad Maharaj v. Gauri Dutt Marwari, re- 
ported in AIR 1937 Pat 620, The case of 
Manbhum District Board AIR 1945 Pat 
200 (Supra) may also be referred to in 
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this connection for the proposition that 
the right of access to the highway at all 
points where a land adjoins the highway 
belongs not only to the owner of the land, | 
but also to the occupier and the occupier 
can sue for removal of an obstruction in- 
terrupting his right of access to 'the high~ 
way. Even the fact that the owner or oc~ 
cupier of the adjacent land has fenced it 
off or raised a gateway on the other side 
cannot affect his right of access to the 
highway as aforesaid, 


8. A case very much in point fay- 
ing down a number of principles in 'this 
connection is that decided by the Sup- 
reme Court in the Municipal Board. 
Manglaur v. Mahadeoji Maharaj, AIR 
1965 SC 1147. That was a case under the 
Uttar Pradesh Municipalities Act. There 
was a metalled road running through a 
plot of land belonging to the plaintiff and 
on either side of the metalled road there 
was open space, on either side of which 
there was a municipal drain, The public 
had been using the road for decades and 
the Municipality had been maintaining 
the road and the drains. The Municipality 
was seeking to erect a structure on the 
vacant site lying between the drains and 
the road, The plaintiff having brought a 
suit for permanent injunction against the 
Municipality restrainmg it from putting 
up the structure, the Supreme Court held 
that —- (1) inference of dedication of a 
highway to the public way may be drawn 
from a long user of the highway by the 
public; (2) the fact that only a part of 
the pathway is metalled does not neces~ 
sarily limit the width of the pathway; 
(3) the Municipality has the exclusive 
right to maintain and control the surface 
of the soil and so much of the soil below 
and the space above the surface as is ne- 
cessary to enable it to adequately main- 
tain the street as a street. It has also cer- 
tain property in the soil of the street 
which would enable it as owner 'to bring 
a possessory action against trespassers; 
(4) the Municipality could not put up the 
structures which it intended to erect on 
the vacant site for that was not necessary 
for the maintenance or user of the road as 
a public highway. It is true that in that 
case the plaintiff was also held to be the 
owner of the soil in general subject to the 
rights of the Municipality and the public 
to pass and repass on the highway, but 
the principles enunciated by their Lord- 
ships of the Supreme Court are equally 
applicable to the facts of the present case, 
In the instant case, the findings of the 
lower appellate court based on the evi- 
dence on record are that ‘the plaintiffs 
have their houses abutting the Bye-Lane 
in question, They have been using the 
same for long time past and even the 
other members of the public used fhe 


same, The sale of the disputed portion 


- 
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of land substantially reduced the width of 
the path in front of the houses of the 
plaintiffs and that the fact that even after 
the sale of the disputed portion. some 
width of the Bye-Lane was still left for 
use of the plaintiffs does not in law make 
any difference. In such circumstances, it 
must be held that the plaintiffs had suc- 
ceeded in establishing ‘their right apart 
from the rights that the public in general 
may have had in this public Bye-Lane, 
and that, as such, even if special damage 
need be proved, it had been so proved, 
The question, therefore, raised by learned 
Counsel for the appellants remains acade- 
mic in nature. Be that as it may, the case 
of Chandrawati AIR 1968 Pat 422 (supra) 
strongly relied upon by learned Counsel 
may be referred to in this connection. In 
that case the plaintiffs were the Central 
Bank of India and its employees and one 
member of the public. Originally the 
plaintiffs had instituted that suit on be- 
half of the public under Order 1, Rule 8 
of the Code as also in their individual 
capacities on the ground that they suffer- 
ed special damages. After the decision cf 
the trial court the Bank vacated the hold- 
ing No. 94 where its office was situate at 
the time of the institution of the suit, 
namely, by the side of the Halliday Road 
in the town of Gaya and during the pen- 
dency of the appeal before the first ap- 
pellate court the seventh .plaintiffi, who 
alone had originally joined as a member 
of the public as one of the plaintiffs filed 
a petition alleging that he had never felt 
any inconvenience on account of the set- 
tlement of the suit land with the defen- 
dants of that suit yet he had joined the 
Bank and its employees as a plaintiff 
under the pressure of the Manager of the 
Bank. The original defendant No. 1 of 
that suit, who had supported the original 
plaintiff’s case was subsequently transpos~ 
ed to the category of a plaintiff as plain- 
tiff No. 8 by orders of the High Court. 


Taking into consideration the sub- 
sequent event which had happened 
since after the institution of the suit 


namely, that the original plaintiffs had 
moved away from the area in question 
and had no special injury affecting the 
plaintiffs individually or damage peculiar 
to anyone of ‘hem this Court held that 
in the absence of proof of special damage 
the suit could not be decreed, as it was 
a case of allegation of encroachment upon 
a public road in the full sense of the term 
as distinguished from a quasi public road. 
The distinction was focussed by one of 
the learned Judges Ramratna Singh, J. in 
paragraph 21 of the judgment at page 431 


-where it was said that where the privilege 


to use a road is enjoyed only by one parti- 
cular section of the community or by in- 
habitants of two or three villages and not 


by others, the road is not a public road. 
Such private ways generally have their 
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origin in custom, but such ways can be 
converted into a public highway after 
user by the general public sufficient to 
raise the presumption of dedication. Thg 
contention which was negatived in that 
ease was that irrespective of the fact 
whether a person of Gaya town lived by 
the side of the Halliday Road every per- 
son of the town would be deemed to suf- 
fer particular inconvenience justifying the 
inference of special damage. While over- 
ruling this argument, it was held that un- 
less the plaintiffs prove that they had fre- 
quently to pass through the foot-pa'th of 
which the suit land formed a part, they 
could not succeed without proving special 
damage. It will thus be seen that even 
on the authority of Chandrawati’s case 
AIR 1968 Pat 422, the plaintiffs-respon- 
dents first party had sufficiently proved 
their special rights and the special injury 
caused to them apart from any injury 
that may be caused to the public of Bha-« 
galpur Municipality in general. 


9, The plaintiffs are all residents 
of the locality in which the Bye-Lane in 
question is situate, their houses all abut 
on the lane, and on the findings of the 
Lower Appellate Court they have been 
using the Bye-Lane in question since long 
time past, In such circumstances, even if 
the quasi publie path-way was in course 
of time converted into a public road the 
presumption of lost grant or dedication is 
bound to arise on the facts of the instant 
case. The appellants having already been 
found to have obtained no titie on the 
basis of the impugned deed of sale dated 
the 23rd of March, 1961, the suit of the 
respondents first party was rightly dec- 
reed by the court of appeal below. 


` 10. For the aforesaid reasons, in 
my view, there is no merit in this appeal 
and the judgment and decree, passed by 
the lower appellate court are hereby af- 
firmed and the appeal is dismissed with 


costs. 
SINGH, J.:— I agree, 
Appeal dismissed, 


AIR 1974 PATNA 364 (V 861 C 101) 
S. N. P. SINGH. Ag. C. J. AND 
S. K. JHA, J. 
Jaikaran Singh, Appellant v. Sita 
Ram Agarwalla and others, Respondents. 
A. F. A. D. No, 483 of 1969, D/- 23-4- 
1974. from judgment of S. Ali, J.. D/H- 
8-11-1971. 
(A) Index Note:— Evidence Act 
(1872), Section 116 — Provisions are not 


exhaustive — Do not exclude general 
principles of estoppel based on justice, 
equity and good conscience — Esteppel 


by ‘entry into possession’ -— Nature and 
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scope of — Frinciples engrafted in T., P. 
Act (1882), Section 108 (a) — Eviction by 
title paramount, meaning and effect of. 
(A) Brief Note— Section 116 resis 
upon principles well settled: in English 
eases, but is not exhaustive of all cases of 
estoppel between landlord and tenant re- 
cognised by such cases, It does riot ex- 
clude estoppel based upon general princi- 
ples of justice, equity and good consci- 
ence. AIR 1915 PC 96, Relied on. 
(Para 5) 
An estoppel by what is known as 
“estoppel by entry into possession’ is 
one of such cases and its principle is en- 
graited in Section 108 (a) of the Transfer 
of Property Act. A tenant who has been 
let into possession by the landlord cannot 
deny his landlord’s title so long as he has 
not openly restored possession to the land- 
lord. Until such restoration or surrender 
of possession the tenant will be estopped 
even from contending that the landlord 
had ceased to have title subsequent to the 
commencement of the tenancy, though 
Section 116, Evidence Act would not, in 
terms apply to such a case. 
(Paras 6, 8) 
A tenant who could not have got pos- 
session but for his contract of tenancy ad~- 
mitting the right of the landlord, should 
not be allowed to launch his landlord in 
some inequitable situation taking undue 
advantage of the possession that he got 
and any probable defect in the title‘ of 
the landlord, The concensus of judicial 
opinion both of Courts in India as well as 
those of English Courts is that before sur- 
rendering possession the tenant, shall not 
be permitted to set up a title in a third 
person or jus tertii. (Para 7) 


This position is no different even 
after determination of the tenancy by 
notice to quit, or by efflux of time. For 
it is of the very essence of “estoppel by 
entry into possession”. Even at the expi- 
ration of the term whether it terminates 
by notice or by efflux of time, the lessee 
is bound to put the lessor in vacant pos- 
session, (Para 8) 


The aforesaid principle is, however, 
subject to certain exceptions: 

(i) Where the plaintiff or the defer- 
dant does not seek to evict or to defend 
his title as a landlord on the strength of 
his tenancy but on the strength of his title 
and the erstwhile tenant having acquired 
an indefeasible right in himself is oppos- 
ing the stand on the strength of his title 
in himself e.g., as a vendee. AIR 1945 
Mad 321, Rel. on. 

(ii) Where the tenant has been evict- 


- ed by a person holding a title paramount. 


(iii) Where. under a threat or com- 
pulsion of being evicted by the true owner 
or by a person claiming better title than 
the landlord, the lessee attorns to such 
person with notice to his original lessor. 

(Para 9) 
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In the above cases, the actual physi- 
cal possession need not be given up. for 
the possession in such circumstances will 
be deemed to have been surrendered and 
a new title created either as an owner or 
as a new lessee under the true owner or 
the paramount title-holder. A mere pay- 
ment of rent to a third party would not 
be enough 'to determine the tenancy. as to 
give protection to the tenant from the 
legal requirement of surrendering posses- 
sion to the original landlord. AIR 1929 
Cal 22: Foa on Landlord and Tenant 6th 
Edn. pp. 194, 195, Rel. cn; AIR 1939 All 
670, Explained, (Para 9) 


The defence of “eviction by attorn- 
ment? must be established by the party 
setting it up. For such a defence neces- 
sary facts must be pleaded. (Para 10) 

(3) Index Note:— Civil P. C. (1998), 
Order 1, Rule 10 (2) — Suit by landlord 
for eviction of tenant — Tenant pleading 
that title of the property has subsequent- 
ly vested in third party — Third party is 
not a necessary or proper party to the 
suit. (Para 11) 


{C) Index Note:— Civil P. C. (1998), 
Order 41, Rule 27 — Additional evidence 
— Application for filing documents at late 
stage — Document not necessary for ena- 
bling Court to pronounce its judgment — 
No substantial cause shown for admitting 
additional evidence in appeal — Object of 
application found to be to take advantage 
of the appellant’s own wrong, and of the 
order of stay passed by the Court earlier 
— Application rejected, (Para 12) 


(D) Index Note:— Maxims — Actus 
Curiae neminem  grawabit (the act of a 
Court should prejudice none) — Applica- 
tion for admission of additional evidence 
in appeal with a view to take advantage 
of a stay order that had been passed, and 
delay delivery of possession which he was 
bound to surrender — Application disal- 
lowed on the ground that the stay order 
of the Court should not be allowed to be 
taken advantage of by the appellant to 


the prejudice of the other party. Case 
law discussed. (Para 12) 
Cases Referred: Chronological Paras 
AIR 


1968 SC 718 = poe 2 SCR 366, 
Union of India v. M/s. Anglo Afghan 
Agencies 5 
(1963) Second Appeal No. 1141 of 1961, 
D/- 11-9-1963 (Pat), Ram Kumar Das v. 
Rajwanti Loharin ur 
AIR 1959 Pat 562 = 1959 BLJR 376, Gaja- 
eee Lodha v. Khas Maratadih Colliery 


O. 7, 8 
AIR 1954 Mad 402 = 1953-2 Mad LJ 511, 
Guruswarti Nadar v. N. G. Rangana- 
than 10 
AIR 1945 Mad 321 = 1945-1 Mad LJ 475, 
Md. Hussain v. Abdul Gaffoor 9 
AIR 1939 All 670 = 1939 All LJ 913, 
Luckman Chaplain v. Peary Lal 10 
AIR 1937 PC 251 = 64 Ind App 311, 
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Krishna Prosad Lal Singha Deo v. 
Baraboni Coal Concern Ltd. 5:0 
AIR 1929 Cal 22 = 47 Cal LJ 387, Jogen- 
dra Lal Sarkar v. Mahesh Chandra 9,1) 
(1928) 8 B. & C. 471 = 32 RR 445, Cornish 
v. Searell 3 
1927-2 KB 1 = 96 LJKB 410, Marsden v. 
Edward Heyes Ltd. 3 
AIR 1915 PC 96 = 42 Ind App 202, Bilas 
Kunwar v. Desraj Ranjit Singh 5. 6 
(1885) 15 QBD 294 = 54 LJQB 509, Knigh: 
v, Clarke 
(1877) 2 AC 423 = 46 LJ Ch 598, William 
Clark v. Patrick Adie 6 
(1877) 6 Ch D1 = 46 LJ Ch 633, Stran- 
gers Estate Shaw v, Jones Ford E 
(1870) 14 Suth WR 85, M/s. Burn and Co 
v. Rusho Moyee Dossee 
(1869) 4 QB n= 38 LJQB 73. Hender 
son v. Squ € 
(1809) 2 Carp, 11, Balls v. Westwood € 


Rai Paras Nath and G. Sanyal, for 
Appellant; J. C. Sinha and S. K, Mazum- 
dar. for Respondents. 


S. K. JHA, Ju-— This is a defendant- 
tenant’s appeal against a judgment of af- 
firmance, referred ‘to this Bench by a 
learned Single Judge (S. Ali, J.) of this 
Court by an order dated the 8th of No- 
vember, 1971. 


2. The concurrent findings of fact 
which were not challenged in this appeal. 
as they could not be. are these, The 
plaintiff who, on his death was substitut- 
ed by his heirs the present respondents, 
had let out the land in question from 
which they had sought to evict the defen- 
dant-appellant in this suit, on a monthly 
rental of Rs. 7/- which was subsequently 
raised to Rs, 9/- proving the relationship 
of landlord and tenant between the par- 
ties. Notice to quit under Section 106 of 
the Transfer of Property Act was duly 
served on the tenant-appellant determin- 
ing ~ tenancy before the suit was insti- 
tuted. 


3 The respondents’ case was that 
they were the owners of the lands des- 
cribed in Schedule A of the plaint and 
the subject-matter of the suit is the land 
described in Schedule B which is a part 
of Schedule A lands and appertains to 
plot No. 1440 bearing old Municipal hold~ 
ing No. 400. The Schedule B land was let 
out to the appellant for temporary resi- 
dence on a monthly rent. The tenancy 
was to begin from the 2nd of each Eng- 
lish Calendar month, One of the condi- 
tions of the tenancy was that the appel- 
lant shall not make any permanent struc- 
ture. The appellant failed to pay rent 
from the 2nd of April, 1946 to the 1st of 
February, 1964. He had further made 
pucca constructions in breach of the terms 
of the tenancy. Notice to quit was there- 
after served and on the appellant’s fail- 
ure to vacate, the present suit was insti- 
tuted claiming eviction and the arrears o 
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rent amounting to Rs. 198/-, which 
amount only was not time barred, The: 
appellants defence was that there 
was no relationship of landlord and: te-è 
nant between the parties and he never 
paid any rent so that there could not be 
any question of any default in payment of 
rent or breach of the terms of the te- 
nancy. The further defence was that the ' 
appellant had come to know that the res- 
pondents were tenants under erstwhile 
Dhalbhum Estate which in its turn had 
terminated the tenancy of tthe respon-~ 
dents and that after the vesting of the 
Dhalbhum Estate in the State of Bihar 
under the provisions of the Bihar Land 
Reforms Act, 1950, the respondents had 
no title to the suit lands. The courts þe- 
low concurrently held that the respon- 
dents had fully proved their title and pos- 
session over Schedule A lands of which 
Schedule B land in question is merely a 
portion. The defence of the appellant 
that he was in possession of the land in 
his own right was rejected by both the 
courts below which came to the conclu- 
sion that the respondents had fully prov~ 
ed that the premises in question had been 
let out by them to the appellant on a 
monthly rental of Rs. 7/« which was sub- 
sequently raised to Rs. 9/~ and that the 
appellant in spite of the non-payment of 
rent from the 2nd of April. 1946 was hold- 
ing over as a tenant under the respon- 
dents, who had inducted the appellanton ` 
the land as a tenant and had put him in 
possession thereof, 


4, These being the facts, the ques- 
tions of law that were raised by Mr. Rai 
Paras Nath, learned counsel for the ap- 
pellant were twofold; 


0 The appellant was entitled to 
raise the plea that the respondents’ title 
as lessors had since after the commence- 
ment of tenancy terminated by operation 
of law by virtue of the provisions of the 
Bihar Land Reforms Act, 1950 whereby 
the entire Dhalbhum Estate must be 
deemed to have vested in 'the State of 
Bihar and that, therefore, the respondents 
even though they may be assumed to 
have the lessors’ right at the inception of 
the tenancy, had lost their right as les- 
sors. In other words, according to learn- 
ed Counsel, it ought to have been held by 
both the courts below that the title of the 
respondents as lessors had since come to 
an end after the commencement and du- 
ring the continuance of the tenancy and 
in such eases the doctrine of estoppel as 
engrafted in Section 116 of the Indian 
Evidence Act (hereinafter referred to as 
‘the Evidence Act’) could not be attracted. 


(ii) In any event, it should be held 
that the appellant had been evicted by the 
paramount title-holder, who in the pre- 
sent case was the State of Bihar, which 
must be deemed to have acquired the les; 


y 


6 


w, 
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sors’ interest and to whom alone the ap- 


‘pellant would now be liable to pay rent 


and who alone could sue to evict the ap- 


_ *pellant. 


5. I am unable to accept anv of the 
two contentions put forward by learned 
Counsel forthe appellant. It is true that 


` {Section 116 of the Evidence Act rests on 


the Principle well established by many 
English cases, that a tenant who has been 
let into possession cannot deny his land~- 
lord’s title however defective it may be so 
long as he was not openly restored to pos- 
session by surrender (cf. Bilas Kunwar 
v. Desraj Ranjit Singh, 42 Ind App 202 = 
(AIR 1915 PC 96)). but in terms that sec- 
tion does not apply to prevent a tenant 
from pleading that the title of the original 
lessor has since come to an end (cf. Krish- 
na Prosad Lal Singha Deo v. Baraboni 
Coal Concern, Ltd., 64 Ind App 311 at p. 
319 = (AIR 1937 PC 251 at p. 255). It is, 
however, equally true that Sections 115 
and 116 of the Evidence Act are not ex- 
haustive and there may be rules of estop- 
pel applicable in India other than what 
is contained in those statutory provisions. 
As observed by the Judicial Committee of 
the Privy Council in the case of Krishna 
Prosad Lal (supra at page 318 of 64 Ind 
App) = (at p.:255 of AIR). “the S. 116 
does not deal or profess to deal with all 
kinds of estoppel or occasions of estoppel 
which may arise between landlord and 


- tenant.” So also while dealing with the 


scope of S.115 of the Evidence Act, the 
Supreme Court held in the case of Union 
of India v. M/s. Anglo Afghan Agencies, 
AIR 1968 SC 718 that a man may be 
estopped not only from giving particular 
evidence, which could be governed by the 
provisions of the Evidence Act, but from 
doing any act or relying upon any parti- 
cular argument or contention, which the 
rules of justice, equity and good consci- 
ence prevent him from using as against 
his opponent. I shal] therefore. point out 
some of the well-established principles of 
estoppel between landlord and tenant 
based upon such principles of equity and 
good conscience although not falling strict- 


_lly within the purview of Section 116 of 


the Evidence Act. And these principles, 
in my view, have always been held to be 
applicable even in India. The case of M/s. 
Burn & Co. v. Rusho Movee Dossee, 
(1870) 14 Suth WR 85 before the enact- 
ment of the Evidence Act is in point, 


6. To begin with a quotation from 
Halsbury’s Laws of England (3rd Edition 
by Lord Simonds) Vol. 15, Part 5, Section 
1, paragraph 456 which deals with “Esto- 
ppel by entry into possession”. 


“Generally, a tenant is estopped from 
disputing the title at the time of the de- 
mise of the landlord by whom he has been 
let into possession: but this estoppel has 
No application even while the ‘tenancy 
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exists when the question of title arises be- 
tween the parties, not in the relationship 
of landlord and tenant, but of vendor and 
purchaser, The doctrine of estoppel which 
operates between landlord and ‘tenant ap- 
plies to tenancies from year to year, at 
will, or on sufferance, as well as to leases 
for years: and anyone holding under a te- 
nant, or defending as landlord in an ac- 
tion for ejectment. is bound by it....... a 
Paragraph 457 of the same volume deals 
with the circumstances in which a “Lessea 
may show that the lessor’s title has deter- 
mined” and it is laid down that— 


“A tenant is not estopped either be- 
fore or after the expiration of the term 
from showing that his lessor’s title has 
determined. If, however, the tenant came 
into possession under the lessor, the bet- 
ter opinion would seem to be that he must 
surrender possession before he disputed 
the lessor’s title or have been evicted by 
a person having title paramount; but it 
has been held that unless he claims to be 
entitled to the premisses in his own right, 
it is not necessary that he should actually 
Zo out of possession,” 


In Balls v. Westwood (1809) 2 Camp 11, 
Lord Ellenborough, C. J.. held that a per- 
son cannot show that his landlord’s title 
has expired without solemnly renouncing 
possession and again in Re, Stringer’s Es- 
tate Shaw v. Jonesford, (1877) 6 Ch D 1, 
the law regarding “estoppel by entry into 
possession” or “estoppel by contract” has 
been very lucidly explained by Sir George 
Jessel, M. R.. at pages 9-10 in these terms: 


“I do understand the doctrine of 
numerous cases cited, which may be di- 
vided into two classes. The first is that 
where a man having no title obtains pos- 
session of land under demise by a man im 
possession, who assumes to give him a 
title as tenant, he cannot deny his land- 
lord’s title: as, for instance. if he takes 
for twenty-one years and he finds the 
landlord has only five years’ title. he can- 
not after the five years set up against the 
landlord the ius tertii. though, of course. 
the real owner can always recover against 
him. That is a perfectly intelligible doct- 
rine. He took possession under a cor- 
tract to pay the rent as long as he held 
possession under the landlord, and to sive 
it up at the end of the term to the land- 


„lord, and having taken it in that way he 


is not allowed to say that the man whose 
title he admits, and under whose title he 
took possession, has not a title, That is a 
well-established doctrine. That is eston- 
pel by contract.” 

Although on the question of the construc- 
tion of a will and a deed of gift the court 
of Appeal did not agree with the conclu- 
sion of the Master of the Rolls, so far as 
the plea of estoppel against a tenant is 
concerned, it is still regarded as high au- 
thority. As Lord Blackburn observed in 
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William Clark v. Patrick Adie, (1877) 2 
AC 423 (H. L.) at page 435— 


"So long as the leas2 remains in 
force, and the tenant has not been evict- 
ed from the land, he is estopped from 
denying that his lessor had a title to that 
land. When the lease is at an end. the 
man who was formerly the tenant but 
has now ceased to be so, may show that 
it was altogether a misteke to have taken 
that lease, and that the land really be- 
longed to him; but during the continu- 
ance of the lease he cannot show any- 
thing of the sort: it must be taken as 
against him that the lessor had a title to 
the land,” 

These principles of equity and good cons- 
cience in no way militate against the deci- 
sions of the Judicial Committee of the 


Privy Council in Bilas Kunwar’s 42 Ind, 
App 202 = (AIR 1915 PC 96) (Supra) and © 


Krishna Prosad Lal Singha Deo’s 64 Ind 
App 311 = (AIR 1937 PC 251) (Supra) 
cases. On the contrary, observations In 
the latter case do support the aforesaid 
principles enunciated by ‘tthe English 
Courts. 


7. The principle of estoppel aris- 
ing from the contract of tenancy is based 
upon a healthy and salutary principle ot 
law and justice that a tenant who could 
not have got possession but for his con- 
tract of tenancy admitting the right ot the 
landlord should not be allowed to launch 
his landlord in some inequitable situation 
taking undue advantage of the possession 
that he got and any probable defect in the 
titie of his landlord, It is on account of 
such a contract of tenancy and as a result 
ef the tenant’s entry into possession on 
the admission of the landlord’s title that 
the principle of estoppel is attracted. In 
all the cases where it has been laid down 
that the principle does not apply to pre- 
vent a tenant from pleading that the title 
of the original lessor has since come to an 
end, the question for determination was 
the true import and extent of the provi- 
sions of Section 116 of the Evidence Act. 
A Division Bench judgment of this Court 
in the case of Gajadhar Lodha v. Khas 
Mahatadih Colliery Co.. AIR 1959 Pat 562 
reinforces my view in so far as that was a 
case in which this Court extended the 
doctrine of estoppel to a case not strictly 
covered by Section 116 of the Evidence 
‘Act. In my view. the consensus of judicial 
opinion, both of the Courts of India as 
well as those of English Courts, is that be- 
fore surrendering or solemnly renouncing 
possession the tenant shall not be pernit- 
ted to set up a title in a third person, or 
jus tertii. By so doing he would be chal- 
lengine the title of the lessor on the date 
of the demise to settle for such time as 
the tenancy had not been determined, As 
the tenant in such cases has been induct- 
ed on the leasehold premisas by the lessor 
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on the strength of such a title enabling 
him to enter into a contract of tenancy, 
the tenant shall not be permitted to chal- 


lenge such title before surrendering pos-¢ © 


Session, In that sense, the principle un- 
derlying S. 116 of the Evidence Act may. 
also be said to be attracted. It has, there- 
fore, been repeatedly held that possession. 
must be surrendered before any such de- 
fect in the lessor’s title is allowed to be 
proved, 


8. The position in law is no dif- 
ferent even after the notice to quit deter- 
mining the tenancy has been served. For, 
it is of the very essence of “estoppel by 
entry into possession”. 
piration of the term whether it terminates 
by notice or by efflux of time. the lessee 
is bound to put the lessor in vacant pos- 
session, vide Henderson v. Squire, (1869) 


‘ 4 QB 170 and Marsden v. Edward Heyes 


Ltd., 1927) 2 KB 1, This is the principle 
engrafted in Section 108 (a) of the Trans- 
fer of Property Act. This proposition fur- 
ther finds support from the decision of 
this Court in the case of Gaiadhar Lodha 
ATR 1959 Pat 562 (Supra). To hold other- 
wise would be encouraging the object of a 
tenant-defendant to take advantage of his 
own wrong in not having given up pos- 
session when he ought to have done so. 
As Brett, M. R.. in the case of Knight 
v. Clarke, (1885) 15 QBD 294 at p. 297 
observed: 


“The defendant (Clarke) cannot by 
reason merely of the delay refuse to give 
the possession of which he was bound to 
have given at the time when the plain- 
tiffs demanded it of him.” 


9. The aforesaid principle of sur- 
rendering or solemnly renouncing posses- 
sion, is, however, subject to certain excep- 
tions. By and large, the exceptions to this 
rule are (i) where a plaintiff or a defen- 
dant does not seek either to evict or toa 
defend his title as a landlord on the 
strength of a tenancy. but on the strength 
of his title and the erstwhile tenant hav- 
ing acquired an indefeasible right in him- 
self is opposing the stand on the strength 


of a title in himself say. for instance, as _ 


a vendee, (The case of Md. Hussain v., 
Abdul Gafoor. AIR 1945 Mad 321 isacase 
of this nature). (ii) where the tenant has 
been evicted by a person holding a title 
paramount, and (iti) where under a threat 
or compulsion of being evicted by the 
true owner or by a person claiming bet- 
ter title than the landlord, the lessee at- 
torns to such third person with notice to 
his original lessor. In either of these cases 
the actual physical possession need not be 
given up, for the possession. in such cir- 
cumstances, under the lease will be deem- 
ed to have been surrendered and a new 
title created either as an owner or as a 
new lessee under the true owner or the 
paramount title-holder. Even mere pay- 
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ment of rent to a third party would not 
be enough to determine the tenancy bv at- 
tornment te that party so as to give a pro- 
tection to the tenant from the legal re- 
@uirement of surrendering possession to 
his original landlord. This aspect of the 
law has been very elaborately discussed 
and succinctly put in the case of Jogendra 
Lal Sarkar v. Mahesh Chandra Sadhu (47 
Cal LJ 387 at p. 393) = (AIR 1929 Cal 
22 at p. 24) thus— 


“Now. ‘a tenancy’ determines either by 
having run its prescribed course or by act 
of parties whilst it is running or by act 
of law. Instances of a determination of 
the first kind are where a lease is made 
for a certain period and that period ex- 
pires or where an event happens in itseif 
uncertain (e.g., the death of the lessee or 
some other person), upon the happening 
of which the term is expressly limited. A 
determination of the second kind is 
brought about by one of the following 
acts: determination of the will (in tenan- 
cies at will), disclaimer and notice to quit 
(in yearly or other periodical tenancies). 
surrender, merger, and forfeiture (in te- 
nancies generally). A determination of 
the third kind i.e., by act of law only, re- 
sults from the operation of the statute of 
Limitation. (Foa on Landlord and Tenant 
6th Edition, page 649). An attornment to 
a third party is a disclaimer (Ibid p. 653); 
but ‘attornment’ in the sense in which the 
word is used and understood jn English 
Law is not a mere agreement in favour of 
a third party to pay rent, but has been 
defined as ‘the act of the tenant’s putting 
one person in the place of another as his 
landlord’: Cornish v. Searell, (1828) 8 B. 
and C, 471 (476) per Holroyed. J.” 

And agein— 


“Though the tenancy may be conti- 
nuing it is quite open to the tenant to 
plead and show that his liability to pay 
the rent has wholly or partially or for a 
time ceased. Such a plea does not amount 
to disputing the landlord’s title but is 
really one of confession and avoidance. 
One’ such plea is that of non-liability to 
pay the rent on the ground that the les- 
sor’s title has been defeated bv a title 
paramount or in other words that there 
has been eviction by title paramount. In 
the case of a complete eviction it is not 
quite easy to see the distinction as the 
question of continuance of tenancy and 
the question of eviction by -title para- 
mount terminating the liability to pay the 
rent would go hand ‘in hand.” 


10. It would thus be seen that 
eviction by tithe paramount may be a 
meritorious defence for the tenant to set 
up against the plea of eviction by the ori- 
ginal lessor, vide Jogendra Lal Sarkar’s 
case 47 Cal LJ 387 = (AIR 1929 Cal 22) 
(Supra) and K. S. M. Guru Swami Nadar 
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Jaikaran Singh v. S. R. Agarwalla (Jha J.) 
v. N. G. Ranganathan, AIR 1954 Mad 402. 


tion by title paramount”. 
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This defence obviously must be establish- 
ed by the party setting it up. What then 
is the true connotation of the term “evic- 
Foa on Landlord 
and Tenant 6th Edition at pages 194-195 
says that it is not necessary that the te-| 
nant shculd go out of possession, and if! 
upon a claim being made by a person with) 
title paramount he consents to ar attorn- 
ment to such person to change the title 
under which he holds or enters into a new 
arrangement for holding under kim, this 
will be equivalent to an eviction and a 
fresh taking. It will thus be seen that a 
forcible expulsion of the tenant is not an 
invariable concomitant of eviction by title 
paramount. The title paramount over that 
of the lessor destroys thé effect of the 
grant made by that‘lessor. thereby des- 
troying as a necessary corollary the cor- 
responding liability for payment of rent. 
If the eviction has been from the demis- 
ed premises by a party having a title þer- 
ter than or superior to the landlord and 
the tenant had either quitted against his 
will or has attorned under a threat of ex- 
pulsion with intimation to the original 
lessor, then the eviction by title para- 
mount is complete. For such a defence to 
be substantiated necessary facts must be 
pleaded, In the present case, as a matter 
of fact, the plea of eviction by title para~ 
mount was not even taken in the written 
statement nor was any issue framed upon 
it. It was merely submitted by learned 
Counsel for the appellant that since the 
entire Dhalbhum Estate must be deemed 
to have vested in the State of Bihar, as a 
consequence ofa notification issued under 
Section 3 or 3-A of the Bihar Land Be- 
forms Act. 1950, it should be presumed 
that the respondents’ title gua landlord 
had been extinguished and that the ap- 
pellant should be held to have been evict- 
ed by title paramount by the Staie of 
Bihar. It has never been the case of the 
appellant that he had ever been threaten- 
ed either expressiy or even tacitly by the 
State of Bihar to be evicted from the 
leasehold premises in question. Nor. has 
it been averred and proved that there has 
been any attornment by payment of rent 
to the State of Bihar. The plea cf evic- 
tion by title paramount in answer to the 
doctrine of estoppel in favour of the res- 
pondents must, therefore, fail Learned 
Counsel for the appellant had placed 
great reliance on a judgment of Mulla, J., 

in the case of Rev. Luckman Chaplain vV. 
Pearey Lal, AIR 1939 All 670 for the prO- 
position that where the tenant’s denial of 
his landlord’s title was related to facts 
which had happened subsequent to the 
commencement of the tenancy the bar of 
estoppel did not come into operation. 1 
am afraid. the true purport of this deci- 


sion has not been fully appreciated by 
learned Counsel. The learned Judge in 
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that case was actually considering a plea 
of eviction by ‘title paramount as would 
appear from the following observations 
at page 672: 


“It was obviously desirable and in- 
deed proper and necessary that the ques- 
tion of title should have been decided 
after Government had been made a party 
to the suit, especially in view of the fact 
that the defendant had further pleaded 
that he had actually paid rent for the pe- 
riod of suit to Government,” 


The plea which was being canvassed be~ 
fore the Allahabad High Court in that 
case was that since the property had 
vested in the Government and the Gov- 
ernment being authorised to resume pos« 
session of the demised premises and that 
the defendant-tenant had actually paid 
the rent for the period in suit to the Gov~ 
ernment, which was also the case of the 
Government in the court below. it was 
wrong on the part of the trial Court to 
have rejected the applicetion for addition 
of the Government as a party merely on 
the ground of estoppel and in that context 
the learned Judge had also “observed at 
the outset at page 671— 


"It is not for me to decide at this 
stage whether the position thus taken up 
by the defendant and the Government is 
or is not well-founded in law,” 


11. In the present case. it was also 
faintly suggested by learned Counsel for 
the appellant that in view of Sec. 4 (ee) 
of the Bihar Land Reforms Act, 1950, the 
State of Bihar should be made a party 
and then the matter decided in its pre« 
sence, A similar argument was advanced 
before this Court in the case of Ram- 
kumar Das v. Rajwanti Loharin, in Se- 
cond Appeal No. 1141 of 1961 (Pat), which 
was decided by a learned Single Judge 
(Ahmad, J.) of this Court on 11-9-1963. In 
the suit giving rise to that appeal the 
plaintiff was ‘the same Ramkumar Das 
who was the plaintiff in the suit giving 
rise to the present appeal, He has subse- 
quently, on his death. been substituted by 
his heirs during the pendency of the ap- 
peal before the first appellate court. and 
who are the respondents here. The inte- 
rest pleaded by the plaintiff in that case 
was identical with that in the present 
case. The ground of eviction was the 
same. Only the tenants-defendants were 
others and the demised premises covered 
another parcel of land, The argument 
put forward on behalf of the tenants, who 
were respondents in that second appeal 
was rejected in these terms which view I 
respectfully endorse: 


“In the present case, the Government 
of Bihar has not been made a party to 
the suit; nor has at any stage any appli- 
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cation been madė for impleading the 
State of Bihar a party to the litigation. 
No doubt, in this Court, Mr. Sinha in the 
course of his argument has drawn my at=- 
tention to provision of law as laid dowh 
in Section 4 (ee) of the Bihar Land Re- 
forms Act, 1950: but, that. in mv opinion, 
has application only in the matter of a 
suit, appeal or proceeding which was then 
pending on the date of the commence- 
ment of the Bihar Land Reforms (Amend-~ 
ment) Act, 1953, and related to an estate 
or tenure which had vested under Sec- 
tion 3 or 3A of the said Act, 
conditions are not fulfilled. Secondly if 
no notice be issued, as I think, it should 
not be issued under Section 4 (ee) of the 
Bihar Land Reforms Act, 1950, the deci- 
sion arrived at in the present case will, at 
best, not bind the State of Bihar. There- 
fore, I think, it is too late now at this 
stage tc accept the submission made by 
Mr. Sinha that a notice under Section 4 
{ee) of the Bihar Land Reforms Act, 1950, 
should now be issued to the Government 
and the case be heard after service of that 
notice on 'the State of Bihar. Therefore, 
I think, in the absence of the State of 
Bihar, it is not open to the client of Mr. 
Sinha to contend that the interest of the 
plaintif under the lease made in his 
favour in the year 1941 was automatically 
annulled as a result of the vesting of the 
estate of Dhalbhum Raj on the 12th No- 
vember, 1951. Lastly. the word ‘incumb-~ 
rance’ as used in Section 4 of the Land 
Reforms Act, when read in its context, re- 
fers only to the burden on what vests 
thereunder, namely, the estate or tenure 
as such and not the lease created by the 
proprietor or tenure-holder thereof in res- 
pect of any specific land falling there- 
under, That being so, I think, the finding 
given by the lower appellate court that as 
a reult of subsequent events the plain- 
tiff lost the title during the pendency of 
the tenancy has to be set aside; and fur- 
ther it has to be held that on the facts of 
the present case, the defendants have 
failed to establish that the title which the 
plaintiff had on the date of the lease in 
the year 1941 was subsequently lost by 
him as a result of the aforesaid vesting.” 


12. Before finally resting the case, 
it is necessary for me to dispose of the 
cnly one remaining matter, namely, ap- 
plications filed in this Court by the ap- 
pellant under Order 41, Rule 27 of the 
Code of Civil Procedure for admitting 
into additional evidence certain docu- 
ments. Though numerous such applica- 
tions have been filed in this case, learned 
Counsel for the appellant pressed only 
two such petitions, one dated the 16th of 
March, 1973. filed on the 19th of April, 
1973 and another dated the 27th of Sep- 
tember. 1973. ‘These applications were 


filed after this appeal was referred by the 
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learned Single Judge to a Division Bench. 
The documents which are sought 'to be 
brought into additional evidence purport 
tg be notice and order under Section 4 (g)} 
of the Bihar Land Reforms Act, 1950 issu- 
ed and passed by the Revenue Authorities 
against some of the respondents as also 
an appellate order affirming the same. 
The appellate order is dated the 3rd of 
July, 1973. The appellant was never a 
party either to the proceeding under Sec- 
tion 4 (£) or to the appeal arising there- 
from. This appeal was referred to the 
Division Bench as already stated on the 
8th of November, 1971. This second ap- 
peal was filed in this Court on the 20th 
of August, 1969 and after its admission 
the appellant got an order from this 
Court staying the execution of the decree 


` for eviction. In these circumstances. apart 


from the fact that the documents to which 
the appellant is not a party at all, they 
have no bearing on the question at issue. 
Nor, do I think T shall be justified in al- 
lowing the prayer of the appellant at this 
late stage for taking into additional evi- 
dence any such document, only more so, 
as I do not think any document Its requir- 
ed by this Court to enable it to pronounce 
its judgment. There is not even any other 
‘Isubstantial cause which can persuade me 
to admit such additional evidence. Far 
from that, both justice and law are In 
favour of the respondents; for it is clear 
that the real object of the appellant in 
seeking 'to adduce additional evidence is to 
take undue advantage both of his own 
wrong in not having given up possession 
in favour of the respondents when in law 
he was bound to do so. and of the order 
of stay passed by this Court, which in 
turn will attract the principle of actus 
curiae neminem gravabit (acts of Court 
prejudice none). I have not the slightest 
hesitation. therefore, in holding that the 
applications filed under Order 41, Rule 27 
of the Code of Civil Procedure must be 
rejected. 


13. In the result, therefore, I find 
no substance in anv of the points raised 
on behalf of the appellant. The judgments 
and decrees passed by the courts below 
are hereby affirmed and the appeal qis- 
missed with costs. 


S. N. P. SINGH Ag. C. J.:— I agree. 


Appeal dismissed, 
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Chhatu Ram Bhadani, Appellant v. The 
Life Insurance Corporation of India and 
another, Respondents. 


A. F. O. O. No. 47 of 1969, Dj- 8-1-1974 
from order of A. Ki, Lal, Sub J. Hazaribagh, 
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Index Note:— (A) Civil P. C. S. 39 (1) 
(c) and O. 21, R. 5 — Transfer of decree 
for execution — Mortgage suit on Original 
Side of Bombay High Court — Property 
situate outside limits of jurisdiction — Sale 
confirmed by Bombay High Court — Effect 
— Execution by delivery of possession, 
(X-Ref.— High Court Rules and Orders — 
Bombay High Court Original Side Rules 
and Forms, Part 2, Ch. 17, R. 526). 


Brief Note:— (A) Held, on construction 
of the order of the Bombay High Court and 
the relevant Bombay High Court Original 
Side Rules that the sale effected by that 
Court was a proceeding in the suit and the 
order passed by that Court confirming the 
sale had the force of a decree directing deli- 
very of property which could be validly 
transferred for execution under Section 39 (1) 
(c) read with O. 21, R. 5 C. P. C. to the 
Hazaribagh Court within whose jurisdiction ` 
the property was situate. The contention 
that the. mortgage decree was executed in 
part in the Bombay High Court by selling 
the property was negatived. 

(Paras 6, 7) 
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Shilesh Chandra Misra, Ram Suresh 
Roy. Shyam Sunder Sinha ‘Shyam’ and 
Lalit Kumar Bajla, for Appellant: Rama 
Kant Verma and Mrs, Ranjit Chatttha, for 
Respondents. 


UNTWALIA, C. J.:— This is a miscel- 
laneous first appeal by one of the judgment 
debtors. It appears that he was the main 
judgment debtor. His name is Sri Chhatu 
Ram Bhadani. His son, respondent No. 2, 
is also a judgment debtor. An equitable 
mortgage by deposit of title deeds was creat- 
ed by Sri Chhatu Ram Bhadani in favour of 
an Insurance Company, predecessor-in-in- 
terest of the Life Insurance Corporation of 
India (hereinafter called the Corporation), 
decree holder respondent No. 1. A suit for 
enforcement of the mortgage and for a de- 
cree for sale was filed in the Bombay High 
Court on its Ordinary Original Civil Juris- 
diction. A preliminary mortgage decree was 
passed on 21-7-1959. A final decree follow- 
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ed on 19-12-1960. It may be stated here 
that the defendants in the mortgage action 
had appeared to contest the suit, taken all 
sorts of pleas to save the property or a por- 


tion of it. but their objections were over- - 


ruled, as would appear from the order under 
appeal. 


2. Since the final mortgage decree 
passed by the Bombay High Court had direct- 
ed sale of the property on failure of the 
judgment debtors to pay the decretal dues, 
procedure prescribed under Chapter XXVIL 
Part II of the Rules and Forms of the Bom- 
bay High Court on the Original Side in its 
several jurisdiction (hereinafter called the 
Rules) followed. The property is situated in 
the district of Hazaribagh in Bihar within 
the jurisdiction of the Hazaribagh Court. 
Property was sold in accordance with the 
Rules of Chapter XXVII by the Commis- 


sioner for taking Accounts on 11-5-1966. The. 


decree Folder Corporation purchased the pro- 
perty. On adjustment of the amount for 
which the property was sold with the portion 
of the decretal dues and after following the 
further procedure prescribed in Chapter 
XXVII of the Rules the sale was confirmed 
on 12-8-1966 by an order of the Bombay 
High Court. Order confirming the sale and 
the certificate of sale was issued. The pur- 
chaser, namely, the Corpcration became en- 
titled to proceed to obtain possession of the 
property purchased by it in like manner as 
the purchaser of immovable property sold in 
execution under the provisions of the Code 
of Civil Procedure (hereinafter called the 
Code), as per Rule 540 of the Rules contain- 
ed in Chapter XXVILI. 


3. The order confirming the sale made 
by ‘the Bombay High Court was transferred 
for execution in accordance with the provi- 
sions of the Code by the Bombay High 
Court to the District Judge, Hazaribagh, who 
in his turn transferred it to the Subordinate 
Judge’s Court at Hazaribagh. When the 
Subordinate Judge proceeded to effect de~ 
livery of possession various objections 
were raised on behalf of the judgment 
debtors. Many of the objections raised 
on their behalf were the very same ob- 
jections which had been taken at earlier 
stages in the Bombay High Court. They 
were. therefore, rightly. not entertained 
by the execution Court at Hazaribagh, and 
nothing substantial in that behalf could 
be urged by the appellant in this Court. 


4. But the question. of importance 
with which there is no familiarity in 
Bihar was as to how after the passing of 
the final mortgage decree only sale could 
take place in the Bombay High Court and 
thereafter the order confirming the sale 
could be transferred to the Hazaribagh 
Court in accordance with Section 39 and 
Order 21, Rule 5 of the Code for merely 
effecting delivery of possession by process 
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of execution. In Bihar, the well-known 
process is to put a decree for sale passed 
in a mortgage action in execution and in 
the execution case the property is sold; 
of course, there is no question or necessity 
of attaching such a property as ina 
money decree execution, and after sale 
steps for delivery of possession in accord- 
ance with the rules engrafted in Order 21 
of the Code are taken. We were, therefore, 
constrained to adjourn the hearing of this 
appeal on the last two occasions in order 
to get proper light and assistance from 
learned Counsel for the parties on this 
question with which we were ourselves 
not very familiar. Today, learned Coun- 
sel for respondent No. 1, the Corporation, 
placed before us the relevant rules, On 
appreciating them, we have come to the 
conclusion that sale could take place in 
the Bombay High Court and the order 
confirming the sale could be transferred 
for execution to the Hazaribagh Court for 
effecting .delivery of possession only. 


5. A suit by a mortgagee of land to 
enforce his mortgage by sale can be main- 
tained in the Bombay High Court under 
Clause 12 of the Letters Patent of that 
Court, even when the mortgaged land is . 
situate wholly outside the limits of the 
Ordinary Original Civil Jurisdiction of 
that Court, provided the defendant dwells 
or carries on business or personally works 
for gain or any part of the cause of ac- 
tion has arisen within the limits of such 
jurisdiction at the commencement of the 
suit. There cannot be any doubt in this 
case nor could the point be agitated at 
this stage that the decree passed by the 
Bombay High Court to enforce the mort- 
gage by sale of the mortgaged property 
was perfectly a good decree with jurisdic- 
tion. This view is well supported by a 
Full Bench decision of the Bombay High 
Court in Hatimbhai Hassanally v. Fram- 
roz Eduljee Dinshaw, AIR 1927 Bom 278. 


6. Then, a question arises as to 
whether a sale held by the Bombay High 
Court in accordance with the rules con- 
tained in Chapter XXVII of Part II was 
in execution of the decree or it was a 
proceeding in the suit itself. Chapter 
XVIII of the Rules is headed “Execution 
of Decrees and Orders.” Rule 316 starts 
with the procedure for filing applications 
for the execution of decrees or orders, 
whether of the High Court or of any other 
Court. But the sale held in the instant 
case in pursuance of the mortgage decree 
for sale was not under Chapter XVIII. 
Chapter XXVII is headed “Office of Com- 
missioner for taking Accounts”. It ap- 
pears, on reading the various rules pro- 
vided in this Chapter beginning from 
Rule 456, that if something js directed to 
be done by the decree itself. then there is 
no further question of filing an execution 
application for executing the decree, but 
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the Commissioner is authorised to proceed 
in accordance with the rules contained in 
Chapter XXVII. A sub-heading “Sale of 
Properties” was introduced just before 
Rule 491 in Chapter XXVII (vide Bombay 
Government Gazette, dated the 21st Janu- 
ary, 1960). Rule 491 thereafter says: 


“A duplicate or sealed copy of every 
decree or order for the sale of property 
by the Commissioner shall be filed in the 
office of the Commissioner.” 

I shall now read Rule 494: 


“When mortgaged property is to be 

sold, the mortgagee or first mortgagee, 
and in other cases the plaintiff. or party 
having the carriage of the general pro- 
ceedings, shall have the carriage of ‘the 
proceedings relating to the sale; but a 
Judge may, when necessary, commit the 
carriage of such proceedings to any other 
party.” 
In the various rules thereafter mode of 
notifying sale of property and the method 
of conducting sale have been given. Sale 
takes place in accordance with Rule 509. 
Certificate of result cf sale is to be given 
by the Commissioner under Rule 519. and 
then Rule 520 speaks about certificate of 
sale to be confirmed by the Court in these 
words: 


“No sale of immovable property made 
under this chapter, shall become absolute, 
until it has been confirmed by the Court,” 


7. On affidavits being filed on be- 
half of the decree-holder that no order 
had been made y the Bombay High 
Court for execution of the Judge’s order 
for confirmation of sale obtained on 12-8- 
1966 in Suit No. 271 of 1954, the order for 
confirmation which was transmitted to the 
Hazaribagh Court for execution passed by 
the Bombay High Court was in the fol- 
lowing terms: 


“Upon reading the Certificate of the 
Commissioner for taking Accounts dated 
the 30th of day of June, 1966. and the 
Certificate of the Prothonotary and Senior 
Master of this Hon’ble Court dated the 
10th day of August, 1966, endorsed there- 
on certifying that no application has been 
made to this Hon’ble Court to set aside 
sale and upon reading the affidavit of 
R. C. Thakore solemnly affirmed on the 
Oth day of August, 1966, in support and 
upon hearing M/s. Little and Co., Attor- 
neys for the plaintiffs I do order that the 
sale of the immovable properties situate 
in the village Jhumri Telaiya District 
Kodarma (Hazaribagh) bearing Nos. 3345, 
3347 and 3348 in the State of Bihar and 
more particularly described in the Sche- 
dule hereunder written on the ilth day 
of May. 1966, in favour of the Life Insu- 
rance Corporation of India, the plaintiffs 
abovenamed hereby confirmed and I do 
further order that the Court Receiver, 
High Court Bombay appointed in this suit 
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pursuant to the Orders dated the 18th day 
of March, 1955 and modified by the 
Order dated the 27th day of November, 
1959, do on proof of execution of a Deed 
of Conveyance or of the issue of a Sale 
Certificate and on payment of his costs, 
charges, expenses and commission, if any, 
hand over to the said Life Insurance Cor- 
poration of India, the plaintiffs as the pur- 
chasers the possession of the said immo- 
vable properties described in the Sche- 
dule hereunder written and I do further 
order that the Court Receiver be and he 
is hereby discharged without passing his 
accounts and I do further order that the 
costs of the plaintiffs abovenamed of and 
incidental to the proceedings before tne 
said Commissioner and of the Reference 
and of the said sales when taxed and 
noted in the margin: hereof and the costs 
of this application and order fixed at 


~ Rs. 60/- be costs in the sale and I do fur- 


ther order that the plaintiffs be and thay 
are at liberty to apply to this Hon'ble 
Court as and when occasion arises anc I 
do lastly order that this order be file’ on 
or before the 22nd day of August, 1966.” 
In my opinion, reading the order tans- 
mitted to the Hazaribagh Court for execu- 
tion and effecting delivery of possession in 
the background of the various rules con- 
tained in Chapter XXVII, it has got to be 
held that the order for confirmation had 
the effect of the decree directing delivery 
of immovable property which was sold in 
Suit No. 271 of 1954 and not in a separate 
execution, Such a decree could be trans- 
ferred under Section 39 (1) (c) of the 
Code read with Order 21, Rule 5 for exe- 
cution to the Hazaribagh Court, within 
whose jurisdiction the property in ques- 
tion is situate, That being so, I do not, 
after careful consideration. accept the 
argument put forward on behalf of the 
appellant as sound. It is not correct to 
say that the mortgage decreg for sale was 
executed in part in the Bombay High 
Court, by selling 'the,property, the sale 
was without jurisdiction, and for effecting 
delivery of possession only partly unexe- 
cuted decree could not be transferred. 
The correct view to take is that the sale 
effected by the Bombay High Court was a 
proceeding in suit, and the order passed 
by that Court confirming the sale had the 
force of a decree directing the delivery 
of property. It was validly transferred to 
the Hazaribagh Court. and that Court has 
rightly rejected the objection of the judg- 
ment-debtors to the proceeding of the 
execution for delivery of possession only. 


8. In passing. I may state that the 
judgment-debtors could raise objection 
under Section 47 of the Code, and <he 
contrary view expressed by the Court 
below on the basis of an earlier decision 
of this Court does not seem to be correct 


in view of the latest decision of the Sup- 
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in. Harnandrai Badridas v. 
Prasad, AIR 1973 SC 


reme Court 
Debidutt Bhagwati 
2423. 

9. For the reasons stated above, 
this appeal fails and is dismissed. but in 
the circumstances there will be no order 
as to costs. 

NAGENDRA PRASAD SINGH, J..— 
I agree, 

Appeal dismissed. 
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JUDGMENT:— This second appeal by 
the plaintiffs can be disposed of on a 
short point of law and it is, therefore un- 
necessary to state the cases of the par- 
ties. 

2. It appears that the plaintiffs’ 
suit had been decreed by the 'trial Court 
and there was an appeal preferred by the 
defendant which was pending before the 
Fourth Additional Subordinate Judge, 
Chapra. During the pendency of this ap- 
peal, one Deni Sahani (Respondent No, 1 


to the appeal} died on the 4th of Septem~ 
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ber 1967. On the 27th September 1967, 
the appellant made an application for sub- 
stitution of the heir of Deni Sahani, name- 
ly, Randeo Sahani, his son. By an orde» 
dated the 14th of November, 1967, Randeo 
Sahani was substituted in place of the de- 
ceased respondent. It appears that the 
hearing of arguments In the appeal start- 
ed on the Ist of April 1970. On the 3rd 
of April, 1970, when the appeal before 
the lower appellate Court had still been 
heard only in part, an application was fil- 
ed on behalf of the respondents that the 
aforesaid Deni Sahani had died leaving 
behind him not only a son, but three dau- 
ghters as well who had not been implead-~ 
ed in the appeal. It was further said that 
they had come to know only on the pre- 
vious day that the appellant had filed a 
petition and got only the son substituted 
in place of the deceased respondent. It 
was further stated that the appeal had 
abated on that account, The Additional 
Subordinate Judge directed the applica- 
tion to be put up on the next day for 
hearing. On that date. some Sort of a re- 
yoinder was filed bv the appellant. The 
application and the rejoinder both were 
directed to be placed for hearing on the 
6th April, 1970. The parties were heard 
on that date and 7th of April, 1970, was 
fixed for orders. On that date, the learn- 
ed Additional Subordinate Judge ordered 
as follows: 


“The petition filed by respondents 
that the appeal has abated due to the 
death of Jamuni respondent No. 1 and 
non-substitution of the heirs fs heard 
along with the appeal.” 


Jamunj obviously is a mistake for Deni 
because by the same order the learned 
Additional Subordinate Judge had already 
held that the appellant’s lawyer did not 
press the point that the decree of the trial 
Court would be a nullity on account of 
the death of Jamuni, Obviously, there- 
fore, he was referring to the petition in 
respect of the death of respondent No. 1, 
namely, Deni Sahani. It appears that the 
appeal was again heard on other dates 
and judgment was delivered on the 20th 
of April, 1970. The present second appeal 
x directed against that judgment and 
ecree, 


3. Learned Counsel for the appel- 
lants raised by wav of a preliminary 
point that the lower appellate court 
should have ordered the appellant hefore 
it to implead the three daughters of de 
ceased respondent Deni Sahani, who were 
his legal heirs, after his attention had 
been drawn to the omission. He contends 
that in such circumstances, the judgmenf 
of the Lower Appellate Court, which is 
one of reversal, ought to be set aside, be~ 
cause the other heirs of the deceased res- 
pondent Deni Sahani had a right to be 
heard by the Court below and the appel- 
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lant was under an obligation to implead 
them. He has fairly conceded that he 


cannot go to the extent of contending that - 


the appeal itself had abated in view of 


the decision of the Supreme Court in 


several cases, the last one being in ‘the 
case of Dolai Maliko v. Krushna Chandra 
Patnaik, AIR 1967 SC 49. In the circums- 
tances of the present case, the contention 
of the learned Counsel] must prevail, 
Learned Counsel has rightly not con- 
tended that the appeal had abated on 
account of not bringing the other heirs of 
Deni Sahani on the record, for, ‘tt is well- 
established that where an appellant bona 
fide believes a particulary person to be a 
legal representative of a deceased party 
and brings him on the record, even 
though he omits to substitute other per- 
sons who might be heirs, unless there is 
any fraud or collusion and unless the 
non-impleading heirs have a special case, 
different from others, to be considered, 
the substituted respondent will be deemed 
‘to have represented the entire estate of 
‘the deceased. Reference mav be made to 
the cases of Daya Ram v. Shyam Sun- 
dari, AIR 1965 SC 1049, N. K. Mohd. Su- 
laiman Sahib v. N. C. Mohd. Ismail Saheb, 
AIR 1966 SC 792 and the case of Dolai 
Maliko, AIR 1967 SC 49 (supra). 


4. There is, however, another 
point which arises and which has been 
urged, The question is whether even 
though the appeal had not abated, the ap- 
pellant before the Court of appeal below 
was bound to implead the heirs of respon- 
dent No. 1 who had not been impleaded 
and the Court below was under an obli- 
gation to adjourn the hearing of the ap- 
peal for that purpose, It will be relevant 
to state that in the cases mentioned above, 
the attention of the party concerned or 
the Court had not been drawn to the omis- 
sion to implead the heirs while the case 
was pending in the Court where the steps 
for substitution could be made, except in 
the case of Daya Ram, AIR 1965 SC 1049 
(supra), where the respondent had died 
during the pendency of the appeal in the 
Supreme Court and the appellants had 
taken steps to implead her legal represen- 
tatives, but some other heirs had not been 
impleaded. A point was raised there that 
the appeal had abated. Their Lordships 
repelled the argument, but considered the 
question of the effect of the appellant 
having omitted to include the other heirs 
who admittedly had interest in the pro- 
perty, and also the effect of the matter 
being brought to the notice of the Court 
before the hearing of the appeal, and it 
will be appropriate to quote their own 
words: 


“The decisions to which we have re- 
ferred as well as certain others have laid 
down, and we consider this is also correct, 
that though the appeal has not abated, 
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when once it is brought to the. notice of 
the Court hearing the appeal that some of 
the legal representatives of the deceased 
respondent have not been brought on re- 
cord, and the appellant is thus made 
aware of this default on his part, it 
would be his duty to bring these others 
on record, so that the appeal could be 
properly constituted. In other words, if 
the appellant should succeed in the ap- 
peal it would be necessary for him to 
bring on record these other representa- 
tives whom he has omitted to implead ori- 
ginally. The result of this would be that 
the appeal would have to be adjourned 
for the purpose of making the record 
complete by impleading these two legal 
representatives whom the appellant had 
omitied to bring on record in the first ins- 
tance,” 

Their Lordships further said that this is 
the course which they' would have follow- 
ed, but did not do so on account of cer- 
tain special circumstances of that case. In 
view of the aforesaid observations, there 
can be little doubt that the law as laid 
down by the Supreme Court is that if the 
matter is pointed out to the Court and the 
appellant, the latter, if he wants tc suc- 
ceed, is bound to bring on record the heirs 
not impleaded before. 


5. In the case of Mohammad Su- 
laiman, AIR 1966 SC 792 (supra), the 
party had died before the suit and cnly 
some of the heirs had been impleaded in 
the suit. The question as to whether the 
impleaded heirs represented the estate 
had arisen at a later stage. In the case of 
Dolai Maliko, AIR 1967 SC 49 (supra), the 
respondent had died during the pendency 
of the appeal in the lower appellate court 
and the discovery of the omission or non- 
substitution of his heirs was noticed when 
the appeal was pending in the High Ccurt. 
The question of giving an opportunity to 
the party to the appeal to remove the 
defect while there was still opportu- 
nity to do so had not arisen in 
these cases. Their Lordships were thus 
concerned with the effect of the omis- 
sion which had become complete ex- 
cept in the case of Daya Ram. ATR 1965 
SC 1049 (supra). Different considerations 
have, therefore, to apply in cases where 
the other party points out the omission 
and there is still opportunity for bringing 
the heirs on record, In such a case the 
Court is bound to adjourn the hearing of 
the case and give an opportunity to the 
appellant to implead the heirs who have 
been omitted to be substituted at the ear~ 
lier sage. I may further point out in this 
connection that in the case of Dolai Ma- 
liko, their Lordships of the Supreme 
Court while holding that the heirs who 
had been impleaded represented the 
estate of the other heirs who had not been 
paueeces took care to lay down as fol- 
ows: 
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“This is not to say that where heirs 
of an appellant are to be brought on re- 
cord all of them should not be brought on 
record and any of them ghould be deli- 
berately left out. But if by oversight or 
on account of some doubt as to who are 
the heirs, any heir of a deceased appellant 
is left out that in itself would be no rea- 
son for holding ‘that the entire estate of 
the deceased is not represented unless 
circumstances like fraud or collusion to 
which we have referred above- exist.” 
The observations of their Lordships apply 
to the circumstances of the present case. 
It is quite obvious that a party cannot be 
allowed to refuse to implead the heirs 
who have not been impleaded. If he does 
so, he takes the risk of failing because 
the appeal may not be properly constitut- 
ed. Therefore, the general rule is that the 
party must bring on record all the legal 
representatives in view of Order 22, Rr. 3 
and 4 of the Code of Civil Procedure. The 
law laid down in the cases aforesaid is an 
exception to the general rule and is ap- 
plicable to the cases where the appellant 
has proceeded in good faith, substituted 
the heirs known to him, but by oversight 
omitted to implead the other heirs, In the 
present case, therefore, when the matter 
was pointed out to the Court and when 
the apvoellant himself was appraised of the 
fact that there were three. daughters who 
had nct been impleaded, he was under an 
obligation to implead them and the Court 
of appeal was duty bound to adiourn the 
hearing of the appeal. 


6. It may also be mentioned in 
this connection that since the fact of omis- 
sion of the three daughters of deceased 
respondent Deni Sahani had been pointed 
out on the 3rd of April, 1970 and the 
hearing of the argument in the appeal was 
not complete until the 8th of April, 1970, 
the learned Subordinate Judge ought to 
have postponed the hearing of the appeal 
and asked the appellant to implead the 
heirs who had not been sc impleaded. It 
appears next that although the learned 
Subordinate Judge heard the question of 
abatement and the effect of the omission 
to implead the three heirs, he has not dis- 
cussed these questions and has not given 
any finding thereon, In fact, the proper 
course for him was to decide the question 
immediately after he had heard argu- 
ments on the point and the party could 
have proceeded on the footing of his order 
on the preliminary objection. Having re- 
served the judgment on this point and 
having given no decision, thereon, the 
ag bey Subordinate Judge acted wrongly 
in law. 


7. In the present case, the circum- 
stances which were present before their 
Lordships of the Supreme Court in the 
ease of Daya Ram AIR 1965 SC 1049 
(supra) are absent. It is true that the son 
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of Deni Sahani was before the Lower Ap- 
pellate Court. The fact that Deni Sahani 
had left daughters has not been disputed. 
The present judgment is one of reversal, 
The daughters who were not so imvlead- 
ed, are naturally adversely affected. They 
were kept out of Court in spite of their 
existence having been brought to the 
notice of the appellant in the Court be- 
low. Considering the circumstances in 
this perspective, I am inclined to ‘take the 
view that the Lower Appellate Court act- 
ed wrongly in not providing an opportu- 
nity to the legal heirs not impleaded be- 
fore it to present their case. 


8. In the result, I would set aside 
the judgment and decree passed by the 
Lower Appellate Court and direct that it 
would give an opportunity to the appel- 
lant before it to implead the legal heirs, 
namely, the daughters of Deni Sahani, 
who have appeared in this Cour't, as res- 
pondents and re-hear the appeal and dis- 
pose it of in accordance with law. 

The appeal is, accordingly, al- 


lowed, In the circumstances of this case, 
however, there will be no order as to 
costs. 


Appeal allowed. 
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Kamta Prasad Singh. and another, 
Appellants v. The Regional Manager. Food 
ied la of India and others, Respon- 

ents 


A. F. A. D. No. 400 of 1971. D/- 13-5- 
1974, from order of Dipti Prasad Mukher- 
jee, Addl. Sub-J., Patna, D/- 25-5-1971. 


(A) Index Note:— Civil P. C. (1908), 
Section 80 — Expression “Government” 
— Meaning of. 


(A) Brief Note:— The fact that the 
capital of a Corporation was provided by 
the Central Government or ‘thai its ae 
ing was supervised or directions were 
issued by the Central Government, does 
not make it a Government within mean- 
ing of Section 80. Although the expres- 
sion “Government” has not been defined 
in Code. it cannot include a “Corporation” 
constituted under an Act of Parliament. * 

(Para 5) 

(B) Index Note:— Civil P, C. (19068), 
Sections 2 {17) (b) and 80 — Expression 
“Public Officer” — Meaning of. 


(B) Brief Note: Where the Officers 
of the Corporation are in service and pav 
of the Corporation and are paid out of the 
funds of the Corporation, they are not 
“Public Officers” within the meaning of. 


Section 80. (Para 5) 
(C) Index Note:— Civil P. C. (1998), 
Order 39, Rule 2 — Conclusion that ba- 
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lance of convenience does not lie in grant 


of an injunction is concurrent finding of 


courts below containing no error of 
law — High Court cannot interfere with 
şi in second Appeal. (Para 6) 


J. Pandey. Shashidhar Prasad Yadava 
ad Ramanuj Prasad 7 Singh, for Appel- 
lants: FEF. Anthony. for Respondents. 
JUDGMENT:— The plaintiffs, who 
e appellants in this Court, filed a suit 
nalienging the transfér order passed by 
the Food Corporation of India, in whose 
imployment they claim to be. They also 
jed an application for grant of temporary 
inunjction, restraining the defendants 
i om giving effect to the transfer order 
and directing them to maintain status quo 
till the hearing of the injunction matter. 
The injunction application was taken up 
for hearing. In disposing of the avplica- 
tion, the learned Munsif came to the con- 
clusion that no case has been made out 
for Brant of injunction. He also held thal 
on account of non-service of notice, as 
contemplated under Section 80 of the 
Code of Civil Procedure, the suit was not 
maintainable. He accordingly rejected the 





plaint under Order VII Rule 11 (d) of the 


Coae. 


2. The plaintiffs went up in appeal 
and labelled their appeal as miscellaneous 
appeal. The appeal has been dismissed. 
While dismissing the appeal, the learned 
Subordinate Judge came to the conclusion 
that although prima facie case has been 
made out, the balance of convenience does 
not lie in the grant of iniunction. He 
further came to the conclusion that no- 


tice under Section-80 of the Code of Civil . 


Procedure was mandatory. He thug af- 
firmed the view of the learned Munsif. 
After the decision aforesaid. the pla‘ntiffs 
fist filed a civil revision application, 
which, on the objection of the Stamp Re- 
porter, has been converted into a second 
appeal. 

3. The learned counsel for the ap- 
pellants contended that the view of law 
taken by ‘the courts below that a notice 
under Section 80 of the Code of Civil 
Procedure was necessary so far as the 
Food Corporation of India or its officers 
are concerned. is not a good view in law. 
He referred to the provisions of Section 
80 oi the Code, as also some of the provi- 
sions of the Food Corporation Act, 1964 
(Act XXXVII of 1964) (hereinafter refer- 
red to as the Act). The learned Counsel 
for the respondents contended that in 
view of certain provisions, on which he 
See Section 80 of the Code was applis- 
able. 


4. Section 80 of the Code of Civil 
Procedure requires service of notice on 
the Government before instituting a suit 
against the Government or against a pub- 
lic officer in respect of any act purport- 
ed to be done by such public officer in hi~ 
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official capacity. We have. therefore. to 
see. whether the Food Corporation of 
India is covered by the expression ‘‘Guv- 
ernment’, we have also to see, whether 
the expression “public officer” as used in 
the Section would cover officers of the 
Corporation. 


5. Section 3 of the Act is as iol- 
iows:— 

- “With effect from such date as tne 
Central Government may, by notification 
in the official Gazette, specifv in this be- 
half, the Central Government shall esta- 
blish for the purpose of this Act a Corpo- 
oo known as the Food Corporation of 
ndia. 


(2) The Corporation shall be a Dody 

corporate with the name aforesaid, having 
perpetual succession and a common seal 
with power, subject to the provisions of 
this Act, to acquire. hold and dispose of 
property and to contract, and may, by 
that name, sue and be sued.” 
It would thus appear that the Corpora- 
tion is a body corporate and can sue and. 
can be sued in its own name. The iact) 
that the capital of the Corporation may be; 
provided by the Central Government or 
that the working of the Corporation can 
be supervised or directions may be issu-! 
ed by the Government does not. in my 
view, constitute it a “Government” with- 
in the meaning of Section 80 of the Cade. 
Although the expression “Government” 
has not been defined in the Code, it can- 
not, in my view. include a "Corporat on” 
constituted under an Act of the the Far- 
liament, The expression “public officer” 
has been defined in sub-section (17) of 
Section 2 of the Code. The only sub- 
clause, which might have some relevancy 
is sub-clause. (hy, which is as follows:— 

‘“(h) Every officer in the service or 
pay of the Government or remunerated 
by fees or commission for the perform- 
ance of any public duty:” 

Here the officers of the Corporation are 
not in the service or pay of the Govern-! 
ment, They are in the service and pay oi 
the Corporation and are paid out of ihe! 
funds cf the Corporation. In this view ol: 
the matter, I do not think that the off-' 
cers of the Corporation are ‘public offi-: 
cers’ within the meaning of Section 80 of. 
the Code of Civil Procedure. The view of 
the courts below. therefore, that the! 
plaint could be rejected under the previ 

sions of Order VII Rule 11 of the Code 
does not appear to be sustainable in law. ! 


6. So far as the order relating to 
the injunction is concerned, it is doubt- 
ful, whether the auestion of propriety of 
the order regarding injunction can be rais- 
ed in this second appeal. Assuming, how- 
ever, that it can be raised, I do not ‘think, 
it is a fit case in which there can be an 
interference with that part of the order. 
The learned Counsel for the appellants 
emphasises that the appellate court has 
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found prima facie case in their favour. 
That may be so, but, without examining 
the correctness of the finding, I may ob- 
serve that only establishment of prima 
facie case is not sufficient _to entitle a 
party to the grant of an order of injunc~ 
tion. The question of balance of conve- 
nience has been examined by both the 
courts below. They have come to the 
conclusion that in the circumstances - of 
the case, the balance of convenience does 
not lie in the grant of injunction. I do 
not find any error of law or approach In 
that conclusion, The appellate court has 
considered the question of balance of con~ 
venience and of irreparable injury in 
paragraphs 8 and 9 of its judgment. The 
trial Court has also considered the ques- 
tion of balance of convenience, although 
shortly, in paragraph 8. As already indi- 
cated, I do not find any error in the 
orders of the courts below .so far as this 
aspect of the case is concerned. 


T. In the result, this appeal is al- 
lowed to the extent indicated above. The 
suit is held to be maintainable. The court 
below will now proceed to dispose of the 
suit at an early date in accordance with 
law. There will be no order as to costs. 

Appeal allowed partly. 


AIR 1974 PATNA 378 (V 61 C 105) 
H. L. AGARWAL, J. 


Lakshmi Sao and another, Appellants 
v., Swaroop Chand Jain and another, Res- 
vondents. 


A. F. A, D. No. 562 of 1970. D/- 30-4- 
1974. against order of N, N. Chakraveriy, 
Addl. Dist. J., 3rd Court Hazaribagh. D/- 
3-7-1970. 

(A) Index Note:— Civil P. C, (1908), 
Order 6, Rule 17 — Suit for declaration 
that plaintiff was purchaser of truck — 
Amendment claiming recovery of price — 
Claim to recover price barred by limita- 
tion — Amendment cannot be. allowed, 

(A) Brief Note: In a suit by the 
Plaintiff for a mere declaration that he 
was the purchaser of the truck from the 
defendant an amendment of the plaint in- 
troducing a new claim for recovery of the 
price of the truck held could not be al- 
lowed as the claim was barred by limita~ 
tion at the date of amendment and was 
not necessary for determining the real 
question in controversy between the par- 
ties and would put the defendant to such 
disadvantageous and precarious position 
that it could not be compensated by any 
amount of costs. AIR 1957 Pat 30 and AIR 
1957 SC 363 Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1957 SC 363 = 1957 SCR 595, Pir- 

gonda Hongonda Patil v. Kalgonda 
Shidgonda Patil 6 


HR/TR/D502/74/GNB 


Lakshmi Sao v. Swaroop Chand (Agarwal J.) 


oo 


A.I. R. 
1956 BLJR. 583, 


Cel 
wmon 


AIR 1957 Pat 30 


Kamakhya Narain Singh v. State œ.: 
6” 


Bihar 


K. D. De d Prashant Vedasen, fo} 
Appellants: Jagdish Chandra Sinha, for 
the Respondents. 


JUDGMENT:— This second appeal 
is by the defendants, The plaintiffs-res 


Ey 
< 


pondents filed a title suit. initially seekiy. f 


a relief for a declaration to the effect thg., 
plaintiff No. 1 was the purchaser of : 

truck bearing Registration No. BRM 444°: 

having Pa the same in the name ¢ ` 
plaintiff No. 2, his brother, and the defer, 

dants had no right, title and interest ove, 
the’ same. This truck was originally pur 
chased by defendant No. 1 under a hire- 
purchase agreement from Messrs. B. P: 
Agarwalla of Dhansar in the year 1959. 
He made some defaults in payment. of the’ 
monthly instalments and a sum of Rupees} 
4,300/~ remained due under the said 
agreement. The said financier, in exercise 
of its power of seizure, seized the truck 
in question. The defendant No. T. there- 
after, negotiated for sale of the truck 
with the plaintiffs and ultimately, it is- 
said, the plaintiffs agreed to purchase the 
same for a sum of Rs. 8,001/-. Out of this, 
agreed amount a sum of Rs. 4,300/- was 
paid by the plaintiffs to the said financier 
by a cheque on 4-10-1961 and the balance 
of Rs. 3,701/- was paid to defendant No. 1 
then and there in cash, and the truck hav- 
ing been released, it was delivered to the 
plaintiffs, The plaintiffs’ further case was 
that on 22-12-1961, the defendant No. 1 il- 
legally took away the said truck. A eri- 
minal case under Sections 379 and 411 of 
the Indian Penal Code was instituted 
against the defendants 


acquittal. The plaintiffs alleged that in 
view of 'the acquittal of the cefendants, 
a cloud was cast on their title over the 
truck. The suit. as already stated above, 
was filed on 27-4-1964 for a declaration on 
po of a mere declaratory court-fee. 
The suit was contested by de~ 
iidani No. 1 alone by filing a written 
statement, in which the entire case of the 
plaintiffs was denied and it was specifi- 
cally alleged that he had never entered 
into any transaction with the plaintiffs 
nor the plaintiffs had made any payment. 


3. The suit was taken up for 
hearing on 19-4-1966. On 1-10-1966, when 
the plaintiffs had closed their case and the 
witnesses on behalf of defendant No. 1 
were being examined, the plaintiffs filed. 
a petition for amendment of the plaint by 
adding a relief for recovery of possession 


for theft of the . 
vehicle, but ultimately it ended in their * 


of the truck from the possession of the ' 


defendants and, in the alternative, for! 
recovery of the price of the said’ truck, ' 
namely. the sum of Rs. 8,001/-. It was! 
stated in the said petition itself ‘that in. 
absence of the said relief “the suit will, 
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- + hecome infructuous, In case. of an event- 
| jal decree of declaration of his right the 
Slaintiff will get a fruitless decree and a 
'. ag of winds.” The prayer for amend- 
=. «tent of the plaint was opposed by the de- 
rendant No. 1. By order dated 4-10-1966, 
she learned Additional Subordinate Judge 
owever without assigning any reason, al- 
„wed the amendment. Thereafter ad 
_ lorem court-fee was paid by the plain- 
_ fs on this amount of Rs, 8,001/-. 


A The trial Court held that the 
l aintiffs were entitled to a decree for 
“t 4.300/~-only from defendants 1 and 2, 
2e amount which was alleged to be paid 
: >) the aforesaid financiar by a cheque, an 
heir claim for the balance of Rs. 3,701/- 
yas rejected, No appeal was filed by the 
jlaintifis against ‘the said decision. De- 
fendants 1 and 2, however filed an appeal 
against the decree passed against them. 
T The learned Additional District Judge at- 
A. firmed the finding of the trial Court and 
T held that the sum of Rs. 4,300/- was paid 
by the plaintiff No. 1 to the company of 
"Sri B. P, Agarwalla, the financier, by a 
‘cheque on behalf of defendant No. 1 
$ (wrongly stated in paragraph 17 of the 
judgment as on behalf of plaintiff No. 1). 
‘The defendants have. therefore, filed the 
Ml present second appeal. 


5. Mr. K. D. De appearing for the 
| appellants has challenged the decisions of 
. the Courts below on two grounds; namely, 
(i) the trial Court ought not have allow- 
ed the amendment of the plaint which 
® took away a right accrued to the defen- 
‚dants by lapse of time and which could 
7 not be compensated by costs, and (ii) the 
' relief for money decree was barred by 
limitation. 

6. According to the provisions of 
Order 6, Rule 17 of the Code of Civil Pro~ 
| eedure, 
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the plaintiffs went L] 
with an intention to secure the possession 
of the truck itself on a mere declaration 
a ithat plaintiff No. 1 was the real purcha- 
' Iser of the said truck. This case of the 
, plaintiffs has not been accepted by the 
- trial Court. The amendment introduced 
on 4-10-1966 claiming, in the alternative, 
for recovery of the price of the said truck 
having been advanced on 4-10-1961. was 
obviously barred by limitation, fe., a surt 
‘for recovery of either the sum of Rupees 
4,300/- paid by the plaintiffs by a cheque 
.to the Company of Sri B. P. Agarwalla, 
_or the sum of Rs. 3,701/- alleged to have 
i been paid to defendant No. 1 on 4-10- 
1961, was obviously barred by limitation 
on the date of the amendment, This 
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amendment was also not necessary at all 
for the purpose of determining the real 
question in controversy between the par- 
ties. as it was introduced in the plaint. 
The relief sought for by the amendment 
was, therefore, not an alternative relief 
simpliciter in the sense that on failure of 
the plaintiffs 'to get the main relief, the 
Court could grant them the alternative 
relief. In this case, if the plaintiffs would 
have succeeded in proving that the truck 
in question was really purchased by them, 
the Court could only direct for recovery 
of the truck, and the consideration paid 
by them for the purchase of the truck in 
question could not have been decreed in 
their favour. But their case of purchase 
of the truck from defendant No. 1 was not 
accepted by the Court, and, therefore, it 
could not have granted a decree for 
money either to them, In these circums- 
tances, it appears to me that the claim of 
the plaintiffs for money was a substantive 
and independent claim and exactly the 
Courts below also passed a decree for 
Rs. 4,300/- in their favour on a simple 
finding that defendant No. 1 actually paid 
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the amount due under the hire-purchase 
agreement. out of the money borrowed 
from the plaintiff No. 1. In my view, 
therefore, the trial Court was not justified 
in allowing the amendment of the plaint 
as the amendment put the defendants to 
such a disadvantageous and precarious 
position that it could not be compensated 
in the circumstances by any amount of 
costs. This Court in the case of Kamak- 
hya Narain Singh v, State of Bihar, AIR 
1957 Pat 30 has clearly laid down ‘that all 
amendments adding a new relief should 
not be allowed at a stage when the claim 
has become barred by limitation. The 
Supreme Court in the case of Pirgonda 
Hongonda Patil v. Kalgonda Shidgonda 
Patil, ATR 1957 SC 363 has also clearly laid 
down that all amendments ought to be al- 
lowed which satisfy two conditions (i) of 
not working injustice to the other side, 
and (ii) of being necessary for the purpose 
of determining 'the real question in con- 
troversy between the parties, and suck 
amendments where the other party can- 
not be placed in the same position as H 
the pleading would have been originally 
correct, but the amendment would cause 
him an injury which could not be compen: 
sated in costs, should be refused, anc 
where a plaintiff seeks to amend by Set 
ting up a fresh claim in respect of a cause 
of action which since the Institution of the 
suit had become barred by limitation, the 
amendment must be refused, as to allow i 
would be to deprive him of a good de- 
fence to the claim, 


7. As stated above, the facts œ 
the present case are fully covered by thi 
principles laid down by the above autho 
rities. I would, accordingly allow this ap 
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peal, set aside the judgment and decree of 
the Courts below and dismiss the plain- 
tiffs suit, In the circumstances of the 
case, there will be no order as to costs. 
Appeal allowed. 
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Mulchand Chandak and others, Peti- 
tioners v. The State of Bihar and others, 
Respondents, 


Civil Writ Jurisdiction Case No. 
of 1973, D/- 9-4-1974, 

(A) Index Note:— Land Acquisition 
Act (1894), Section 6 — Acquisition of 
land for construction of plant and town- 
ship for Company — Declaration as to 
public purpose — Entire cost of acquisi- 
tion pavable by Govt. of India — Even 
if ultimately the company may derive 
benefit from the acquisition it is still ac- 
quisition for a public purpose, 

of, 
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(A) Brief Note:-— If acquisition 
land is made by the State which meets 
the cost wholly or partially thereof and 
declares the acquisition to be for public 
purpose, (unless it is proved to be a 
colourable exercise of power), even 
though the acquisition is made for the 
benefit of a company, it-is not an acquisi- 
tion for the purpose of the-company and 
is not bad on account of non-compliance 
with the provisions of Part VII of the Act 
or for non-publication of the notification 
under Section 4 as amended bv the Land 
Acquisition (Bihar Amendment) Act. AIR 
1963 SC 151 and AIR 1970 SC 984 and 
AIR 1971 SC 1033, Relied on. (Para 9) 


(B) Index Note:— Constitution of 
India, Article 258 (3) — Delegation of 
power to acquire land by Govt. of India 
to State Govt. — Whether agreement as 
to payment to be made by Govt. of India 
to the State Govt. in respect of cost of ad- 
ministration is pre-requisite for the dele- 
gation ? No, 


(B) Brief Note:-— What payment 
should be made by the Govt. of India to 
the State Govt. in respect of any extra 
cost of administration incurred.by the 
State in connection with the exercise of 
those powers and duties is a matter be- 
tween Govt. of India and the State and no 
third person can challenge the entrust- 
ment or delegation of powers and duties 


on the ground of absence of such pay- 
ment. l (Para 10) 
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B. C. Ghose, 5. K. Chattopadhya 
S. K. Ghose and P. K. Sinha on behalf o} 
Ghose, Chatterjee and Sinha, for Pet — 
tioners; K. P. Verma (Govt, Advocate 
and G. P. Jaiswal (J. C. to G. A.), for the 
State and K., D. Chatterji, Chunni Lal 
A. N. Sinha and Bipin Bihari Sinha. fo. 
Respondents. 
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SHAMBHU PRASAD SINGH, J.:— 


The petitioners who constitute a firm re: 
gistered by the name M/s. Hanuman Brick! 
Works, Chaibassa, by this writ applica= 
tion under Articles 226 and 227 of the. 
Constitution of India pray for quashing: 
the notifications, Annexures 2, 2/1 and 2/2, 
issued under Sections 4 and 6 of the Land . 
Acquisition Act (hereinafter referred to as - 
‘the Act’) and directing respondent No. 1, 
the State of Bihar, not to interfere with ' 


the possession of the petitioners’ firm in ` 
respect of plots Nos. 107. 247, 271 to 286, | 


298, 299, 310 and 311 in village Barapahar 


within Jadugora police station in the dist- , 


rict of Singhbhum in pursuance of the - 
said notifications. They further pray for. 
quashing of the order of the Commissioner 
of Mines and Geology, respondent No. 2, , 
dated 14th of March, 1973 (Annexure 5) 


vacating the stay in respect of plots Nos. ' 


107. 298 and 299 and the entire proceed- 
ings pending before him upon the appli- 
cation of M/s. Ram Prasad Ram Madan 
Ram, respondent No. 4. They also seek 
issuance of directions from the Court to 
the respondents forbearing them from in- ` 
terfering with the possession of the peti- | 
tioners’ firm over the aforesaid lands and 
forbearing M/s. Hindusthan Copper Ltd., 
respondent No. 5, from interfering with 
the possession of the petitioners’ firm and 
carrying on their business of minor mine- 
ral on the aforesaid areas in respect of 
manufacture of bricks. 
here that during the pendency of the writ 
application, the order of vacating the stay 
dated 14th of March, 1973 has been set 
aside by the appellate authority and in 
that view of the matter the prayer for 
quashing that order was not pressed at 
the time of hearing of the application. 
There was also a petition for amendment 
which was mostly concerned with the 
aforesaid prayer for quashing the order 
(annexure 5) and that too has not been 
pressed. 


2. The relevant facts which form 
the basis for the aforesaid prayers of the 
petitioners which were pressed at the 
time of the hearing of the application as 
stated by them are as follows. The peti- 
toners’ firm have acquired title to and 
rights of possession over the aforesaid 
plots either by lease from the tenants 
Haripada Gorh and Kalipada Gorh, sons 
of Madan Gorh, or permit from the Gov- 
ernment in respect of waste lands. 
Haripada Gorh and Kalipada Gorh execut- 4 


It may be stated . 
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ed a registered lease (annexure 1) in their 
favour on the 4th of November, 1967. 
Since then the petitioners’ firm have been 
în peaceful possession of 
ands in pursuance of that deed and other 





- mineral. 
- applications ‘the petitioners’ firm were car- 
rying on the works of manufacturing 
bricks by permits obtained from time to 
time from the mining authorities. Mean- 
while on 26th of April, 1971, respondent 
No. 1, issued notification under Section 4 
of the Act for acquisition of several plots 
including some of the plots upon which 
the petitioners’ firm had been carrying on 
theiy business, No notice of the notifica- 
tion was issued to the petitioners’ firm nor 
they were aware of any such notice. The 
notification was not published as required 
under the provisions of Section 4 of the 
Act as amended by the Bihar Amendment 
Act (Bihar Act 11 of 1961), No notice was 
served upon the petitioners’ firm although 
- the Land Acquisition Officers, the local 
officers and the mining officers knew 
about the right of the petitioners’ firm. 
Subsequently two declarations (Annex- 
ures 2/1 and 2/2) under Section 6 of the 
Act were published. The petitioners came 
to know of the notifications and declara- 
tions for acquisition only after the Deputy 
Survey Superintendent of Rakha Copper 
Project of respondent No. 5 wrote a letter 
to the mining authorities on the 23rd of 
March, 1972, informing them of the acqui- 
sition after the Deputy Commissioner, 
Singhbhum. had granted a lease to the 
petitioners’ firm on 19th of March, 1972, 
in respect of the plots covering an area 
of 8.25 acres, The petitioners’ firm there- 
upon made enquiries and obtained co- 
pies of the aforesaid notifications. They 
e that the acquisition was invalid in 
aw. 


3. Three counter-affidavits have 
‘ been filed, one by respondent No. 1, an- 
s other by respondent No. 4 and the third 
by respondent No. 5. The substance of 
averments made by them in their counter- 
affidavits is that the notifications concern- 
ing acquisitions were duly published as 
required by law, the acquisition was legal 
and valid and the writ application of the 
petitioners was not maintainable. It has 
further been averred that the acquisition 
was for the purposes of the Union Gov- 
ernment and respondent No, 1 made the 
acquisition under powers delegated to it 
by the Union Government vide Annexure 
‘A’ of its counter-affidavit. If necessary, 
I will refer to the averments of the res- 
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pondents in their counter-affidavits in 
greater detail while dealing with various 
arguments advanced in the case by learn- 
ed Counsel for the parties. 


4, Mr. B. C. Ghose appearing fur 
the petitioners has urged the following 
points: —. 

(i) As the notification under Sec. 4 
was not published as required by the pro- 
visions of the said sectiqn as amended by 
the Land Acquisition (Bihar Amendment) 
Act, (Bihar Act 11 of 1961), the entire 
proceeding and acquisition were invalid. 


(ii) Really the acquisition was “for 
the purposes of the Company’,. respon- 
dent No. 5, and as provisions of Part VII 
of the Act were not complied with. the 
acquisition was bad in law. 


Gii) The lands of the petitioners’ firm 
which have been acquired were neither 
arable nor waste and as such they could 
not be deprived under Section 17 (4) of 
the Act of their right to file objections 
under Section 5-A of the Act. 

(iv) The acquisition not being for the 
purposes of the Union, respondent No, 1 
cannot claim that the lands have been ac- 
quired by it on behalf of the Union af 
India in exercise of the powers delegated 
to it under Annexure ‘A’ to the counter- 
affidavit of the State Government, 


5. Point Nos. 1, 2 and 4 urged by 
Mr, Ghose may conveniently be taken up 
together, for, answer to the question whe- 
ther the proceeding and acquisition were 
invalid on account of non-publication of 
the notification under Section 4 as requir- 
ed by the provisions of the said section as 
amended by the Land Acquisition (Bihar 
Amendment) Act, (Bihar Act i1 of 1961), 
will depend on the answer to the question 
whether the acquisition was for the pur-. 
poses of the Union or for the purposes 
of the company. If the acquisition was for 
the purposes of the Union. then the Land 
Acquisition (Bihar Amendment) Act cen 
have no application to the present case. 
This is manifest by Section 1 (2) of the 
Bihar Amendment Act which says that it 
shall apply to acquisitions of land made 
by the State Government except fer the 
purposes of the Union, Mr. Ghose has 
contended that the acquisition was for the 
purposes of the company and not for the 
purposes of the Union. It may be stated 
here that Notification No, 2949 dated 26th 
of April. 1971, under Section 4 of the Act, 
which has been made Annexure 2 to ‘the 
writ petition, is not the notification in 
respect of the plots in dispute.- The real 
notification is notification No. DLA/Singh/ 
42/71-2902/Rev. dated the 26th of April. 
1971 which was published in the Bihar 
Gazette dated the 30th of June, 1971. 
Though this notification has not been 
made an annexure to the writ applica- 
tion, learned Counsel for both the parties 
have referred to it at the time of their 
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argument, The notification says that if 
was desired to accuire plots in dispute 
and other plots in village Bararahar for 
public purposes, namely, fer the construc~ 
tion of concentrator plant and township 
fer Rakha Copper Project at the cost of 
the Government of India and by the Gov- 
ernment of India. According to Mr. Ghose, 
as the notification itself says that the ac~ 
quisition was to be made for the purposes 
of Rekha Copper Project, which admitted- 
ly is a project of respcndent No. 5, a com- 
pany, the acquisition was for the purpo~ 
ses of the company, On the other hand, 
it has been contended by learned Counsel 
for the respondents that the notification 
recites that the acquisition was to be 
made for public purposes and at the cost 
of the Government of India, and that this 
was sufficient to prove that the acquisi- 
tion was valid even if the provisions of 
Part VII of the Act were not complied 
with. In view of the decisions of the 
Supreme Court, discussed hereafter, the 
contention of learned Counsel for tthe res- 
pondents must prevail. 


6. In Smt. Somawanti v. The State 
of Punjab, AIR 1963 SC 151 it has been 
held that declaration as 'to public purpose 
by Government is final except where ft is 
colourabl@ exercise of power. It has 
been further held that it is enough 
thai notification of declaration under 
Section 6 of tthe Act sets out the 
fact that the Government has decided to 
yay a part of the expenses of acquisition 
or even to state the extent to which the 
Government is prepared to make a part 
contribution to the cost of acquisition: it 
is not essential that the contribution by 
the State towards the cost of acquisition 
must be a substantial part of the value of 
the property sought to be acquired. 


T; In the case of Ratilal Shankara- 
bhai v. State of Gujarat, AIR 1970 SC 
984, some lands were being acquired for 
a housing scheme prepared by a co-ope- 
rative society. a company within the 
meaning of the definition of the term in 
Section 3 (e) of the Act. One of the 
grounds on which the acquisition proceed- 
ings were challenged before the Supreme 
Court was that the proposed acquisition 
was for a company and as no steps were 
taken under Ss. 40 to 42 of the Act (these 
sections are in Part VII of the Act), the 
proceedings were vitiated. On behalf of 
the State it was conceded that the agree- 

nents contemplated by Sections 40 to 42 
of the Act were not entered into, but it 
was urged that the acquisition in question 
was not for the purpose of a company but 
it was for a public purpose, The Supreme 
Court held— 


“The expression ‘company’ as defined 
in the Land Acquisition Act includes a 
co-operative society within, the meaning 
of Co-aperative Societies Act, 1912, The 
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third respondent is one such - Society, 
Therefore, it is clear that the proposed 
acquisition is one for ‘public purpose’, Tt 
may also be noted that the State Govern= 
ment contributed a substantial sum toy 
wards ‘the cornpensation payable for the 


there was no compliance with Sections 40 
to 42 must fail,” 


8 In the case of Jage Ram v. 
State of Haryana, (1971) 1 SCC 671=(AIR 
1971 SC 1033) one of the points urged be- © 
fore the Supreme Court was that the ac- 
quisition in question being one for a com~ 
pany. proceedings should have been taken 
under Sections 38 to 44 (b) of the Act and 
the same having not been taken, the pro- 
ceedings were void. In the notification d 
issued under Section 4 ït had been stated 
that the acquisition was made at public . 
expenses for public purpose, namely, for 
the setting up a factory for the manufac~ 
ture of China-ware and porcelain-ware ~, 
including wall Glazed Tiles etc, Relying 
on the decision in Somawanti’s case, the 
Supreme Court held— 


“In view of the pleadings referred t 
earlier it is not open to the appellant to 
contend that the State Government had 
not contributed any amount towards the 
cost of acquisition, We were informed at 
the bar that the State Government had 
contributed a sum of Rs, 100/~ towards 
the cost of the land which fact is also A 
mentioned in the award of Land Acquisi- 
tion Officer. That being so it was not ne- 
cessary for the Government to proceed 
with the acquisition under Part VII of the 4 
Act. 





9. In the declaration under Sec. 6 > 
of the Act which has been made Annex- +4 
ure 2/1 to the writ application also it is 
stated that the acquisition was proposed 
to be made for public purposes and at the 
cost of the Government of India. The 
petitioner has not been able to substan- 
tiate that the declaration was issued in 
colourable exercise of power. No doubt, 
in paragraph 30 of the writ petition it is 
stated that the plots of the petitioner — 
were not acquired for Rakha Project but ^ 
were sought to be acquired for the pur- 
pose of displacing the petitioners’ firm 
and giving the land to respondent No, 4 
and favouring them with the business of 
manufacturing bricks collusively ani 
mala fide. But it is difficult to accept 
those allegations in absence of any cogent 
material on the record in support thereof. 
The declaration was not in respect of the 
Yands of petitioners only, but it was in 
respect of other lands as well which, 
formed the majority of the lands acauir= ` 
ed. In the circumstances, it is difficult fof, 

even imagine that the declaration underji 
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“s¢etion 6 was issued in colourable exer- 
~.e of power. In the circumstances it has 
sc be held on 'the authorities of the Sup- 
_, drethe Court decisions, referred to above, 
3 thut the acquisition was not bad for non= 
compliance of the provisions of Part VII 
4 log the Act. As ‘the entire cost of the ac- 
f liqiuisition was being met by the Govern- 
‘iment of India, it has also to be held that 
itze acquisition was for the purposes of 
itr: Union. As it appears from the langu- 
'zt of Section 6 of the Act, acquisition of 
izard for a public purpose is to be contra- 
jc stinguished from acquisition of land for 
.4 company. Acquisitions of land from 
viich ultimately a company may derive 
he, afits. if in the opinion of the appro- 
|P: te Government it is for a public pur- 
yo vest it is not acquisition of land for a 
‘company and provisions of Part VII of the 
4e, need not be complied with in such a 
van, Once the appropriate Government 
itisfied that an acquisition is for a 
To} jc purpose, unless it is proved to be a 
.o\rurable exercise of power, courts are 
‘© id to hold that it is an acquisition for 
ı ablic ‘purpose and for the purpose of 
p, ‘b> Government which makes the acqui- 
“~ cl, n. I accordingly hold that the ac- 
. ae. ‘tion with which we are concerned in 
o` £ case was not for the purposes of the 
o'f, «any, it was for 'the purposes of the 
- 1 aon and it was not bad for non-publi- 
_-+.m of the notification under Section 4 
i. :2quired by the provisions of the said 
«ion aS amended by the Land Acquisi- 
c.a (Bihar Amendment) Act. I further 
,.'4' that the land was acquired by res- 
„credent No. 1 on behalf of the Union of 
> a in exercise of the powers delegated 
i by Notification No. F-26(5)/57/J II, 
d the 27h April, 1957, published by 
Government of India, Ministry of 
ie Affairs (Annex. ‘A’ to the counter- 
avit of respondent No. 1) entrusting 
' Government of Bihar with the consent 
hat Government the functions of the 
=- tral Government under the Act in 
© tion to the acquisition of the land for 
+,- purposes of the Union in the State of 
> Sar; 


10. Mr. Ghose, learned Counsel 
or the petitioners, has challenged the 
'egation of power to acquire lands by 

Government of India to the State of 
` R:lar on the ground that there could be 
wo valid delegation unless provisions of 
Article 258 of the Constitution of India 
w re complied with. He has relied on 
' oleuses (1) and (3) of the aforesaid Arti- 
.. + eles Under clause (1), any function of the 
- inion of India can be entrusted to the 
/t teate Government only with the latter’s 
F&M sent. Irt this case, the notification of 
> 34  egation, Annexure ‘A’ to the counter- 
r œ: davit of the State of Bihar, itself sta- 
ic hat the delegation was with the con- 
sé it‘of the State of Bihar. There is noth- 
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ment is not correct. Clause (3) o: 
cle 258 of the Constitution makes 
sion for payment by the Governm 
India to the State Government in | 
of any extra cost of administration 
red by the State in connection w! 
exercise of powers and duties en 
to it either by agreement or In | 
of agreement as determined by ar 
trator appointed by the Chief Just 
India. What payment should be m 
the Government of India to the 
Government in respect of any ext: 
of administration incurred by the 
in connection with the exercise oi 
powers and duties is a matter b 
Government of India and the Sta 
no third person can challenge the e: 
ment or delegation of powers and 
on the ground of absence of suc: 
ment. An agreement as to such pa 
to be made is not a pre-requisite 1 
trustment or delegation of powers a 
ties by the Central Government t 
State Government, for, clause (3) o 
cle 258 of the Constitution itself c 
vides that in absence of an agre 
payment to be made can be dete 
by arbitration. In my opinion, the 
there is no substance in the conten 
Mr. Ghose that the delegation w: 
for non-compliance with the provis 
Article 258 of the Constitution. 


11. Mr. Ghose has also drai 
attention to Article 19 (6) (ii) of th 
stitution to point out that the Const 
itself makes a distinction beween : 
and a corporation owned and con 
by the State. Relying on the de 
of the Supreme Court; referred to 
I have already held that if acquisi 
land is made by ‘the State which 
the cost wholly or partially there 
declares the acquisition to be for 
purpose, even though the acquis: 
made for the benefit of a compan 
not an acquisition for the purpose 
Company and is not bad on accc 
non-compliance with the provisi 
Part VII of the Act. In the circums 
nothing turns out on the provisic 
Article 19 (6) (ii) of the Constituti: 


12. I now take up the thir 
urged by Mr. Ghose that the lands 
petitioners’ firm which have been ; 
ed were neither arable nor waste 
such they should not be deprived 
Section 17 (4) of the Act of their r 
file objections under Section 5-A «í 
Act. It is remarkable that in tl 
petition this point has not been taki 
cifically nor it has been alleged tl 
lands were not waste and arable. 
been contended, however, by Mr. 
that since it is stated in the writ a 
tion that some of the plots were u 
brick manufacturing it should b 
that they are not waste and arable 


=_ 
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As already stated, the petitioners have not 
made the real notification under Section 4 
of the Act an annexure to the writ appli- 
cation. What they want to be quashed is 
that notification under Section 4 of the 
Act which has been made Annexure ‘2’ to 
the writ petition. In Annexure ‘2’, there 
is no. reference to Section 17 (4) ‘of the 
Act, for the lands mentioned therein are 
homestead ‘lands. It is Notification No. 
DLA/Singh/52/71-2902/Rev. dated 26th ot 
April, 1971, which refers to Section 17 (4) 
of the Act and states that the Government 
have taken a decision that keeping in 
view the urgency of the project the pro- 
visions ‘of Section 5-A of the Act would 
not be applicable to the acquisition. There 
is no prayer for quashing that notification. 
Mr. Ghose has, however, contended that 
since the petitioners want a direction for- 
bearing the respondents from interfering 
with the petitioners’ possession, it was 
open to them ‘to urge this point. In my 
opinion, there is no substance in this con- 
tention. Had the petitioners specifically 
pleaded that those plots which were be- 
ing acquired were not waste and arable, 
the respondents would have placed mate- 
rials to show that the allegations were 
not true. Merely because clay is taken 
from some land for manufacturing brick, 
the land does not cease to be waste or 
arable if it is of that nature. Of . course, 
“where kilns are set up for burning bricks 
the lands cease to be waste and arable, 


Mulchand ¥. State (S..P. Singh J.) 





A.LR. 
but on what exact portions of their lands 
the petitioners have set up kilns is a ques- «+ 
tion of fact which requires investigation 
and in absence of a specific plea-that all, 
the lands of the petitioners which were À 
subject-matter of acquisition or a specific 
portion thereof were not waste and ara- 
ble lands, the petitioners cannot be allow- 
ed to urge the point that on account of 
nature of the lands they could not be dep- 
rived under Section 17 {4) of the Act of 
their right to file objections under Sec- 
tion 5-A of the Act and that the acquisi- i 
tion proceedings are invalid on that’ 
score, This contention of Mr. Ghose also | 
must, therefore, fail. 


13. -It was urged‘on behalf of the | 
respondents that the term of the lease in s 
favour of the petitioners having expired, 8 
they were left with no legal rights on ` 
lands under acquisition and in absence of 
any legal right in them, their writ appli- 
cation was not maintainable. In view of -> 
the fact that the application has failed on 
merit, I do not consider it necessary to go 
into this aspect of the matter. 





14. In the result, the application is |, $ 
dismissed with costs, Hearing fee is as- ~~ 
sessed at Rs, 250/-~ only. ey 

H, L. AGARWAL, J.:— I agree. i 

Application dismissed, į 





END E 





